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This Article surveys the United States Court of Appeals for the Elev-
enth Circuit precedent from January 1, 2016 to December 21, 2016.1 This
Article will focus on case law concerning laws enforced by the United
States Department of Labor and the National Labor Relations Board.
The following is a discussion of those opinions.

I. SUPREME COURT DECISIONS

The Supreme Court of the United States issued one decision affecting
labor and employment laws enforced by the Department of Labor and the
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National Labor Relations Board. In Tyson Foods, Inc. v. Bouahapeko,2 a
divided Supreme Court affirmed that employees may rely on statistical
evidence to determine the number of hours spent "donning and doffing"
protective equipment when the employer failed to maintain accurate rec-
ords.8 The plaintiffs in this case were hourly workers at a pork processing
plant in Iowa. All of the jobs in the plant required the workers to wear
sanitary items and personal protective equipment. Tyson paid all of the
employees for an additional four minutes of donning and doffing time a
day. However, in 2007, Tyson ceased paying every employee the four
minutes,.and began only paying certain employees, who required extra
protective gear, for their donning and doffing time. At no time did Tyson
record the time spent by each employee on donning and doffing the gear.
The district court certified the class in the case.4

The class of plaintiffs retained an expert witness who reviewed vide-
otaped observations and came up with an average donning and doffing
time for the employees. The plaintiffs claimed the defendant owed them
$6.7 million but the jury awarded approximately $2.9 million. The United
States Court of Appeals for the Eighth Circuit affirmed the district court,
and Tyson appealed the decision to the United States Supreme Court.
The questions on appeal were whether the district court erred in certify-
ing the class since there were variances in the protective equipment gear
each employee wore, and whether the district court erred in allowing the
use of "average times" to award damages for uncompensated overtime
since the use of averages would result in recovery for employees who have
not in fact worked over time.5 The Court affirmed 6-2, in an opinion writ-
ten by Justice Anthony Kennedy.6

The Court relied upon Anderson v. Mt. Clemens Pottery Co.7 in reach-
ing its decision. In Mt. Clemens Pottery Co., a decision from the 1940s,
the Supreme Court held that where an employer fails to keep records of
the time worked by the employees, the employees could recover that time
if they can prove they in fact "performed work for which [they were] not
properly compensated and . . . produces sufficient evidence to show the
amount and extent of that work as a matter of just and reasonable infer-
ence."8 In other words, the Court held the evidence produced by the ex-
pert could establish liability for the class if each individual class member

2. 136 S. Ct. 1036 (2016).
3. Id. at 1047.
4. Id. at 1042-43.
5. Id. at 1043-44.
6. Id. at 1041.
7. 328 U.S. 680 (1946).
8. Id. at 687.
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could have relied on that sample if presented in an individual action.9

The Court asserted that it was not adopting new rules governing the use
of representative and statistical evidence in class actions.10 Rather, it
held that the use of representative data should be determined on a case-
by-case basis based "on the purpose for which the sample is being intro-
duced and on the underlying cause of action.""

II. FAMILY MEDICAL LEAVE ACT

In Thomas v. Dolgencorp, LLC,1 2 the United States Court of Appeals
for the Eleventh Circuit held that misconduct discovered during Family
Medical Leave Act (FMLA)18 leave was a legitimate non-discriminatory
reason to terminate a Dollar General manager.14 Kimberly Thomas, the
manager at an Alabama Dollar General, took FMLA leave to undergo
surgery to treat her breast cancer. While she was out on leave, the store
she managed was robbed. The district manager visited the store to con-
duct an investigation into the robbery and assess the damages. He dis-
covered two employees had not taken the required computer course on
robbery prevention, but their employment records indicated they had
taken the course. He also discovered that Thomas may have worked the
employees "off the clock" without compensation. When Thomas returned
from leave, Dollar General terminated her employment.'5

Thomas brought a claim for FMLA retaliation and FMLA interference,
among other claims, and the district court granted summary judgment.
The Eleventh Circuit affirmed the district court's grant of summary judg-
ment on all claims.16 The court noted that the district court applied the
correct standard for the interference claim.'7 Specifically, the Eleventh
Circuit held that "if an employer can show that it would have discharged
the employee had she not been on FMLA leave, then the employer can
deny the employee's right to reinstatement."18 Additionally, the district
court held, and the Eleventh Circuit affirmed, that Thomas could not es-
tablish a retaliation claim because she could not show the cause of her

9. Tyson Foods, Inc., 136 S. Ct. at 1047.

10. Id. at 1049.

11. Id.
12. 645 F. App'x 948 (11th Cir. 2016).

13. 29 U.S.C. ch. 28 (2012).

14. Thomas, 645 F. App'x at 953.

15. Id. at 950-52.
16. Id. at 950.
17. Id. at 952.
18. Id.



MERCER LAW REVIEW

termination was the FMLA leave.19 In many instances, a short time pe-
riod between the use of FMLA and the adverse employment action would
be sufficient proof of a causal connection.20 In Thomas's case, the Elev-
enth Circuit observed: "Though Thomas's termination closely followed
her leave, this temporal proximity does not create a genuine issue of fact
on the question of causation, because her leave permitted the company
to discover her professional misconduct."21

Dollar General defended the FMLA claims on the basis that it reason-
ably believed she either worked employees off the clock or she completed
the online training for them and falsified employee recordsliboth of
which were terminable offenses.22 The court held that Thomas's denial of
these claims is insufficient to create an issue for a jury because Dollar
General had a good-faith basis for its decision to terminate her employ-
ment.23 Finally, the court held that Thomas failed to rebut Dollar Gen-
eral's legitimate, non-discriminatory reasons with any evidence of pre-
text.24

III. UNIFORM SERVICES EMPLOYMENT AND REEMPLOYMENT RIGHTs ACT

The Uniformed Services Employment and Reemployment Rights Act
of 1994 (USERRA)25 was passed with the purpose of prohibiting employ-
ers from discriminating against service members in both employment
and reemployment.26 USERRA contains a non-waiver provision, which
states,

[t]his chapter supersedes any State law (including any local law or or-
dinance), contract, agreement, policy, plan, practice, or other matter
that reduces, limits, or eliminates in any manner any right or benefit
provided by this chapter, including the establishment of additional
prerequisites to the exercise of any such right or the receipt of any such
benefit.27

Additionally, USERRA articulates that "[n]o fees or court costs may be
charged or taxed against any person claiming rights under [USERRA]."28

19. Id. at 953.
20. Id.

21. Id.
22. Id. at 951-52.
23. Id. at 952.
24. Id. at 953.
25. 38 U.S.C. §§ 4301-4335 (2012).
26. 38 U.S.C. § 4301(a)(3).
27. 38 U.S.C. § 4302(b).
28. 38 U.S.C. § 4323(h)(1).
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Lastly, a claim under USERRA is not subject to any statute of limita-

tions.29 All of these provisions were essential to the court's analysis in

Bodine v. Cook's Pest Control, Inc.,30 decided by the Eleventh Circuit
Court of Appeals on January 29, 2016.31

Rodney Bodine was a member of the United States Army Reserve
while he was employed with Cook's Pest Control. As a member of the

Army Reserve, Bodine was required to take periodic leave from work to

attend training. Bodine claims his supervisor frequently discriminated
against him by making negative comments about Bodine's military ser-

vice, taking work away from Bodine while he was away training, and
eventually terminating him because of his continued service.32

After his termination, Bodine filed suit under USERRA and Alabama

state law. Cook's filed a motion to dismiss or stay the action pending the
result of arbitration, which was required by Bodine's employment con-

tract. Bodine contended the employment contract was invalid because it

violated USERRA in two ways: (1) by limiting the employee's arbitration

cost and allowing the arbitrator to reapportion costs and attorney fees

and (2) by creating a six-month statute of limitations term.33 Cook's ad-

mitted those two provisions were not compliant with USERRA, but ar-

gued that pursuant to the Federal Arbitration Act (FAA)34 the contract's

severability clause would allow the removal of those two clauses without

invalidating the entire arbitration agreement.35 Bodine countered that

USERRA's non-waiver provision set forth in § 4302(b) prohibited enforce-

ment of any agreement that contains terms that interfere with substan-
tive USERRA rights. Bodine further argued that both the fee term and

the statute of limitations term contained in Cook's employment contract

with him reduced his substantive USERRA rights. The district court,
however, held that the FAA requires a flexible reading favoring arbitra-

tion agreements and looked to Alabama state law in order to determine

if the severability provision in the employment contract was enforcea-

ble.36 Upon concluding that the severability provision was enforceable

under Alabama law, the district court struck the two invalid provisions,
dismissed the suit without prejudice, and directed Bodine to submit his

29. 38 U.S.C. § 4327(b).
30. 830 F.3d 1320 (11th Cir. 2016).
31. Id.
32. Id. at 1323.
33. Id.
34. 9 U.S.C. §§ 1-16 (2012).
35. Bodine, 830 F.3d at 1323.
36. Id.
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claims to arbitration. Bodine filed an interlocutory appeal of the district
court's ruling.37

On appeal to the Eleventh Circuit, Bodine essentially reasserted the
same arguments he had made below, and argued that the district court
erred in failing to apply the plain language of USERRA's non-waiver pro-
vision. Specifically, Bodine argued that the arbitration agreement was
unenforceable in its entirety because the plain language of § 4302(b)
"states that USERRA 'supersedes' any 'agreement' that 'limits, reduces,
or eliminates' any rights protected under USERRA, and the arbitration
agreement contain[ed] USERRA-offensive terms."38

In affirming the district court, the Eleventh Circuit first determined
the employment contract in question was a contract covered by the
FAA.39 The court next determined the terms of the FAA mandate the
court to "rigorously enforce arbitration agreements according to their
terms, including . . .. for claims that allege a violation of a federal statute,
unless the FAA's mandate has been overridden by a contrary congres-
sional command."40 The Eleventh Circuit noted that Bodine was not
claiming USERRA contained a "contrary congressional command" that
prevented parties to a contract from waiving their rights to a judicial fo-
rum; indeed, it noted that Bodine and Cook's had each expressly agreed
that USERRA claims were arbitrable.41 Instead, it held that Bodine was
making the narrower argument that USERRA's non-waiver provision
and the FAA are incompatible when the arbitration agreement contains
USERRA-offending terms, and in such a circumstance, USERRA controls
and invalidates the arbitration agreement in its entirety.42 The crux of
Bodine's argument was that the term "supersedes," as used in § 4302(b),
automatically invalidates any contractual agreement that contains terms
that reduce, limit, or eliminate substantive rights protected by USERRA,
such as the fee term and statute of limitations term contained in the par-
ties' employment contract.43

As its first order of business, the court of appeals evaluated whether
USERRA's non-waiver provision and the FAA were in conflict.44 It then
noted that when two statutes are capable of coexistence, it is the duty of

37. Id. at 1323-24.
38. Id. at 1324 (quoting 38 U.S.C. § 4302(b)).
39. Id. at 1325.
40. Id. (quoting Am. Express Co. v. Italian Colors Rest., 133 S. Ct. 2304, 2309 (2013)).
41. Id. at 1325-26.
42. Id. at 1326.
43. Id.
44. Id.
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the court, absent a clearly expressed congressional intention to the con-
trary, to regard each as effective.45 Ultimately, the Eleventh Circuit
Court of Appeals rejected Bodine's argument that Congress intended that
the term "supersedes," found in § 4302(b), should be construed as auto-
matically invalidating a contract that contained USERRA-offensive
terms.46 Relying on the definition of the term "supersede," contained in
several dictionaries, the court of appeals concluded that Congress in-
tended the term "supersede" to refer to replacing or supplanting one
thing with another, as opposed to cancelling or invalidating something
without replacement.47 The court of appeals further determined that
such a "reading ensures that all invalid terms are replaced with USERRA
terms, while all other terms of employment that do not offend USERRA
and provide particularized details as to the way the employer-employee
relationship functions are maintained."48 Accordingly, it held no conflict
existed between USERRA's non-waiver provision and the FAA.49

After resolving the issue of whether a conflict existed between the two
federal statutes, the court of appeals next examined whether the district
court had properly determined whether the severability provision in the
parties' employment contract was enforceable under Alabama law. Alt-
hough the Eleventh Circuit concluded the district court had correctly
ruled the severability provision was enforceable, the court of appeals con-
cluded the lower court had erred by making the determination as to the
enforceability of the arbitration provision, as opposed to allowing the ar-
bitrator to do so.50

Notably, one member of the Eleventh Circuit's panel dissented.51

Judge Martin disagreed with the majority's interpretation that
USERRA's non-waiver provision invalidated only pieces of the employ-
ment contract as opposed to the entire contract.52 According to Judge
Martin, § 4302(b) is not ambiguous; thus, the majority erred in substitut-
ing its own reading of that statutory provision instead of the provision's
plain text.53 Judge Martin asserted that the plain text of § 4302(b) clearly
indicates the term "supersedes" applies to any contract or agreement, and

45. Id.

46. Id.

47. Id. at 1327.
48. Id.

49. Id.

50. Id. at 1328.
51. Id. (Martin, J., dissenting).

52. Id. at 1328-29.
53. Id.
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not merely pieces thereof.54 Accordingly, he contended that since the em-
ployment agreement between the parties admittedly contained
USERRA-offending terms, the entire agreement, as opposed to portions
of it, is superseded.5 5

IV. FAIR LABOR STANDARDS ACT
The Fair Labor Standards Act (FLSA)56 requires businesses with a

gross volume of sales made or business done that is not less than
$500,000 per year must pay their employees at least the federal mini-
mum wage for every hour worked up to forty hours and time-and-a-half
for all hours worked over forty hours per week.57 An employer may avoid
paying minimum wage and overtime where an employee falls under an
exemption to the FLSA.58 The exemptions include executive, administra-
tive, and professional employees, as well as certain computer profession-
als.5 9

To fall under the executive, administrative, or professional exemption
(also commonly referred to as the "white collar" exemptions), an employee
must be compensated on a salary basis at a rate not less than $455 a
week.60 Each white collar exemption also carries a "duties test," which
requires that the employee's job duties meet certain specifications.61 The
salary for the white collar exemptions recently underwent significant
changes. The Department of Labor increased the salary threshold to $913
per week.62 However, a Texas Federal District Judge enjoined this pro-
posed rule on November 22, 2016, and its fate is unknown under the
Trump Administration.6 3

54. Id. at 1329.
55. Id.
56. 29 U.S.C. §§ 201-19 (2012 & Supp. II 2015).
57. 29 U.S.C. §§ 203(s)(1), 206, 207.
58. 29 U.S.C. § 213 (2012).
59. 29 U.S.C. § 213(a)(1), (17).
60. 29 C.F.R. § 541.600(a) (2016).
61. 29 C.F.R. §§ 541.100, 541.200, 541.300 (2016).
62. 29 C.F.R. § 541.600.
63. Nevada v. U.S. Dep't of Labor, No. 4:16-CV-00731, U.S. Dist. LEXIS 162048, *33-

34 (E.D. Tex. 2016).
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A. Liability Under the FLSA

On June 14, 2016, the Eleventh Circuit held in Pioch v. IBEX Engi-
neering Services, Inc.64 that an hourly exemption employee's exempt sta-
tus does not change because his employer withheld his final paycheck. 65

Todd Pioch worked as a computer engineer for almost ten years before
resigning his employment in 2013. During his time at IBEX, Pioch origi-
nally resided in Nevada, but was assigned to work as a contractor in Flor-
ida for a number of years. IBEX employees are eligible to receive a per
diem for travel if they live more than fifty miles from work. When he was
assigned to work in Florida, Pioch purchased a home within fifty miles of
the place of business, but he failed to change his permanent address from
Nevada. As a consequence, Pioch was receiving per diem payments for
four years, which was not proper under the per diem policy. The amount
of per diem payments Pioch improperly received during this time
amounted to approximately $147,230. In light of this discovery, IBEX
withheld Pioch's final three weeks of payment, which amounted to
$13,367.20.66

Pioch filed a claim against IBEX under the FLSA, alleging minimum
wage and overtime claims.6 7 In response, IBEX asserted the defense that
Pioch was an exempt employee under the computer employee exemption
and counterclaimed for unjust enrichment of the per diem payments
against Pioch. The district court granted summary judgment in favor of
IBEX for the minimum wage and overtime claims, holding that Pioch was
indeed an exempt employee, but granted summary judgment against
IBEX on their counterclaim to recover the per diem payments from Pioch
as unjust enrichment. Both parties appealed the decision.68

On appeal, Pioch conceded he was an exempt employee for the dura-
tion of his employment, except for the last three weeks when his pay was
withheld.69 Therefore, the narrower issue on appeal, an issue of first im-
pression for the court, was whether an hourly employee "can be consid-
ered non-exempt during a three-week period for which his employer with-
held a final paycheck."70 This issue has been in front of the Eleventh

64. 825 F.3d 1264 (11th Cir. 2016).
65. Id. at 1266.
66. Id. at 1266-67.
67. Id. at 1267.
68. Id.
69. Id. at 1269.
70. Id.
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Circuit before but in a slightly different context, with a salaried em-
ployee.71 In Nicholson v. World Bus Network, Inc. ,72 the court held that
even though the employer did not pay two managerial employees the
stated amount in their employment contract, this did not diminish their
exemption status.73 In that case, the court reasoned that allowing an em-
ployee to assert a breach of contract claim masked as an FLSA claim was
contrary to the purpose of the FLSA.74

Applying the logic from Nicholson, the court in this case held that Pi-
och was essentially attempting to assert a breach of contract claim for
the hourly rate promised to him.75 In support for that holding, the court
points out Pioch made over $180,000 the previous year and exempt com-
puter hourly employees are only required to make $27.63 an hour, which
equates to $57,470 a year.7 6 Basically, the court held that this situation
is not one the FLSA is meant to protect against.77

As for IBEX's counterclaim against Pioch to recover the inappropriate
per diem payments, the court of appeals reversed the district court.7 8 The
district court held that although the per diem payments are considered
payments under the FLSA, per diems are not recoverable because an em-
ployer is not permitted to assert a counterclaim against its employees in
an FLSA case.79 However, since Pioch was an exempt employee for his
whole employment, he no longer had a claim under the FLSA.so Thus, the
employer's counterclaim was not barred. 81

In Garcia-Celestino v. Ruiz Harvesting, Inc.,82 the Eleventh Circuit ad-
dressed the issue of joint employment under the FLSA.83 To determine if
an entity is an employer under the FLSA "suffer or permit to work" stand-
ard, the court typically considers eight different factors:

(1) [t]he nature and degree of control of the workers; (2) [t]he degree of
supervision, direct or indirect, of the work; (3) [t]he power to determine
the pay rates or the methods of payment of the workers; (4) [t]he right,

71. Id.
72. 105 F.3d 1361 (11th Cir. 1997).
73. Id. The court followed the approach of Pioch. See Pioch, 825 F.3d at 1269-70.
74. Pioch, 825 F.3d at 1270.
75. Id. at 1271.
76. Id. at 1272.
77. Id.
78. Id. at 1273.
79. Id.

80. Id.
81. Id.
82. 843 F.3d 1276 (11th Cir. 2016).
83. Id. at 1280.
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directly or indirectly, to hire, fire, or modify the employment conditions
of the workers; (5) [p]reparation of payroll and the payment of wages;
(6) ownership of facilities where work occurred; (7) performance of a
specialty job integral to the business; and (8) investment in equipment
and facilities.84

In Garcia-Celestino, the Eleventh Circuit affirmed that these eight fac-
tors should be employed when determining whether an entity is a joint
employer for purposes of the FLSA.85 The court stated, "the ultimate
question, when applying these . . . factors to determine joint employer
status under the . . . 'suffer or permit to work' standard, is whether, as a
matter of 'economic reality,' the hired individual is 'economically depend-
ent' upon the hiring entity."86 In this case, the plaintiffs were Mexican
nationals who lawfully came into the United States to work temporarily
as harvesters for a citrus producer, Consolidated Citrus. Although the
plaintiffs worked on citrus groves owned by Consolidated Citrus, Ruiz
Harvesting brought over the harvesters from Mexico as part of the H-2A
visa program and contracted out their services to companies like Consol-
idated Citrus.8 7

Consolidated Citrus paid based on the number of boxes of fruit picked
by each worker, and if the worker did not pick enough to achieve mini-
mum wage, then Consolidated Citrus would pay additional "build-up
pay" to raise the worker to minimum wage. Unbeknownst to Consoli-
dated Citrus, Ruiz Harvesting made the plaintiffs submit any "build-up
pay" that they received to it under the threat of deportation. Ultimately,
the plaintiffs sued both Consolidated Citrus and Ruiz Harvesting for
minimum wage violations under both the FLSA and Florida's minimum
wage laws, among other claims. Following a bench trial, the district court
concluded that Consolidated Citrus was a joint employer with respect to
the plaintiffs' FLSA claims based off the broad and expansive eight-factor
test, discussed above.8 8 On appeal, the Eleventh Circuit affirmed the dis-
trict court's ruling that Consolidated Citrus was a joint employer under

the above-stated test for the purposes of FLSA because of the dependency
the workers had on both Consolidated Citrus and Ruiz Harvesting.89 The

84. Id. at 1294 (quoting Layton v. DHL Express (USA), Inc., 686 F.3d 1172, 1176 (11th
Cir. 2012)).

85. Id.
86. Id. (quoting Aimable v. Long & Scott Farms, 20 F.3d 434, 439 (11th Cir. 1994)).

87. Id. at 1280.
88. Id. at 1282-84.
89. Id. at 1294.

2017] 1071



MERCER LAW REVIEW

court of appeals then remanded the case back to the district court to de-
termine liability.9 0

B. FLSA Class Actions

The Eleventh Circuit encountered another matter of first impression
in Calderone v. Scott,91 decided on September 28, 2016.92 Specifically, the
Eleventh Circuit addressed whether an FLSA collective action and a Rule
23(b)(3)93 state-law class action may be maintained in the same proceed-
ing.94

Multiple employees of the Lee County Sheriffs Department brought
minimum wage and overtime claims against Michael Scott in his official
capacity as Sheriff of the department.95 The plaintiffs brought their
claims under both the FLSA and the Florida minimum wage law and
sought conditional certification under § 216(b) of the FLSA for the em-
ployees' FLSA claims and under Rule 23(b)(3) for their Florida minimum
wage law claims. The district court granted conditional certification for
the class as it pertained to the FLSA claims but denied conditional certi-
fication of the putative class for the state-law claims.9 6

On appeal, the Eleventh Circuit overturned the denial of certification
for the state-law claims.97 An FLSA collective action under § 216(b) con-
tains an opt-in clause, which requires members of the class to agree in
writing to be included in the action.98 Conversely, in a collective action
under Rule 23(b)(3) members are automatically included and must opt-
out if they do not want to be included.9 9 The district court, relying on
LaChapelle v. Owens-Illinois, Inc.,100 held that these two types of actions
were "mutually exclusive and irreconcilable."10 1 The Eleventh Circuit de-
termined that the district court misapplied LaChapelle because that case
involved a claim brought under the federal Age Discrimination in Em-
ployment Act (ADEA)102 rather than under the Florida Minimum Wage

90. Id. at 1295.
91. 838 F.3d 1101 (11th Cir. 2016).
92. Id.

93. FED. R. CIv. P. 23(b)(3).
94. Calderone, 838 F.3d at 1103.
95. Id.
96. Id.
97. Id.
98. Id. at 1103-04.
99. Id. at 1104.

100. 513 F.2d 286 (5th Cir. 1975).
101. Calderone, 838 F.3d at 1102.
102. 29 U.S.C. §§ 621-34 (2012).
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Act.103 The Fifth Circuit "did not address whether a party can pursue an
FLSA collective action along with a parallel Rule 23(b)(3) state-law class
action."10 4 Ultimately, the court overturned the district court and held
that an FLSA collection action and a state-law class action could be main-
tained in the same proceeding.105 The court of appeals remanded to the
district court to determine if the class met the requirements under Rule
23(b)(3). 106

V. OCCUPATIONAL SAFETY AND HEALTH ACT

To show a prima facie case for a violation of an applicable Occupational
Safety and Health Act (OSHA)1 07 regulation, the Secretary of the Depart-
ment of Labor must show "(1) that the regulation applied; (2) that it was
violated; (3) that an employee was exposed to the hazard that was cre-
ated; and importantly, (4) that the employer knowingly disregarded the
Act's requirements."1 08 On January 8, 2016, in Quinlan v. Secretary,
United States Department of Labor,1 09 the Eleventh Circuit, addressing
an issue of first impression, held that when a supervisor and his subor-
dinate employee are simultaneously involved in an OSHA violation,
knowledge of the subordinate's violation is imputed to the employer.110

Quinlan, a steel company, was working as a subcontractor on a construc-
tion job site. An OSHA inspector witnessed two of Quinlan's employees
participating in unsafe activities on the site. A foreman, the supervisor
on the site, and his subordinate were working at the edge of a fifteen-foot
wall without fall protection and also failed to secure their ladder. The
Department of Labor issued a citation and assessed penalties, and an
Administrative Law Judge affirmed them. The OSHA Commission also
issued an order upholding the citation and penalties assessed."

103. Calderone, 838 F.3d at 1107.
104. Id. at 1106.
105. Id. at 1107.
106. Id.
107. 29 U.S.C. §§ 651-678 (2012).

108. Quinlan v. Sec'y, U.S. Dep't of Labor, 812 F.3d 832, 836 (11th Cir. 2016) (internal

quotes omitted).
109. 812 F.3d 832 (11th Cir. 2016).
110. Id. at 841.
111. Id. at 835-36.
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On appeal to the Eleventh Circuit, Quinlan argued that the recently
decided case, ComTran Group, Inc. v. United States Department of La-
bor,112 had significant bearing on this case.113 The court disagreed.114 In
ComTran, the Eleventh Circuit reversed the OSHA Commission and cre-
ated an exception to the general rule that knowledge of a supervisor is
imputed to the employer.1 15 The Eleventh Circuit's recently created ex-
ception applies where the supervisor is the only one engaged in the OSHA
violation.11 6 In the situation presented by ComTran, the employer's
knowledge of the OSHA violation must be established by showing that
the employer had actual or constructive knowledge and could have fore-
seen the supervisor's unsafe conduct.1 17

Quinlan contended on appeal that since the foreman was involved in
the conduct the exception should apply, and OSHA failed to show that
the employer had actual or constructive knowledge of the violation.118

However, the Eleventh Circuit stated the exception did not apply here
because the supervisor was not the only one involved in the violation, as
there was also a subordinate engaging in the unsafe activities.119 This
case was different than ComTran because the secretary was still forced
to show that the supervisor had knowledge of the subordinate's viola-
tion.120 In sum, the Eleventh Circuit emphasized that the exception enu-
merated in ComTan is a narrow one and only applies when the supervi-
sor, alone, is engaged in unsafe activity. 121

VI. NATIONAL LABOR RELATIONS ACT

On February 3, 2016, the Eleventh Circuit, in Crew One Productions,
Inc. v. NLRB,122 vacated a decision by the National Labor Relations
Board (Board) that determined the National Labor Relations Act
(NLRA)123 had been violated by Crew One.124 Crew One is in the referral

112. 722 F.3d 1304 (11th Cir. 2013).
113. Quinlan, 812 F.3d at 840.
114. Id. at 841.
115. ComTran, 722 F.3d at 1316-17.
116. Id. at 1317.
117. Id. at 1317-18.
118. Quinlan, 812 F.3d at 840.
119. Id. at 841.
120. Id. at 841-42.
121. Id. at 842.
122. 811 F.3d 1305 (11th Cir. 2016).
123. 29 U.S.C. §§ 151-169 (2012).
124. Crew One, 811 F.3d at 1314.
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business. It refers stagehands to event producers to work on various pro-
ductions and events. At the beginning of employment, the stagehands
receive the company policies and are required to sign -an Independent
Contractor Agreement. The stagehands are free to accept or reject offers
provided by Crew One, and they report directly to the event producers,
except for recording their time with Crew One to be paid.125

The International Alliance of Theatrical Stage Employees petitioned
the Board in March 2014 to represent the stagehands in their contract
with Crew One. Finding the stagehands were employees, the Board or-
dered an election to certify the union as the exclusive representative of
the Crew One stagehands. However, Crew One refused to bargain, and
the Board filed an unfair labor practice complaint. The Board entered
summary judgment against Crew One and it appealed to the Eleventh
Circuit. 126

The Eleventh Circuit, in vacating the Board's decision, held that these
workers were in fact independent contractors and that independent con-
tractors are not included in the NLRA's definition of "employee."1 27 The
court of appeals reviewed the relevant factors taken from the Restate-
ment (Second) of Agency1 28 to determine whether a worker is an employee
or independent contractor.129 The Eleventh Circuit noted the most im-
portant factor in the common law is the degree of control the company
exercised over the worker.130 The court concluded the Board made five
errors in its independent contractor analysis. 131

First, and most importantly, Crew One did not assert control over the
stagehands.132 Essential to the analysis of control is the amount of super-
vision and control over the details of the work Crew One had, but not
important is the "mere economic control or control over the end result of
the performance."133 The court held that Crew One implemented pro-
cesses to calculate working time and pay for the stagehands, but was not
convinced such control over "the ends" as opposed to the "manner, means,
and details of the work" demonstrated that Crew One was asserting con-
trol over the relationship.134 The Eleventh Circuit noted that a lack of

125. Id. at 1308-09.
126. Id. at 1309-10.
127. Id. at 1310-11.
128. RESTATEMENT (SECOND) OF AGENCY § 220(2) (AM. LAW. INST. 1958).

129. Crew One, 811 F.3d at 1310-11.
130. Id. at 1311.
131. Id.
132. Id.

133. Id.
134. Id.
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control was evident by the fact the stagehands could accept or reject any
job without consequence and could even contract to work with competing
labor providers.135

Second, the court found error in the Board's application of law by not
giving strong weight to the factual finding that Crew One did not with-
hold taxes from the workers.136 This factor is a strong indication of inde-
pendent contractor status in the Eleventh Circuit, even though other cir-
cuits give this fact less weight.137 Third, the court held that since the
workers signed independent contractor agreements they must have had
intent to form an independent contractor relationship.138 Fourth, the
court stated the Board assigned too much weight to the Board's finding
that stagehands could not negotiate their own pay.139 The ability to ne-
gotiate pay is not a strong indicator of the independent contractor or em-
ployee status because it only represents the company's economic
power.140 Instead, the Board should have analyzed if Crew One used eco-
nomic power to assert control over the stagehands, and the court deter-
mined that the Board did not.141 Lastly, the Eleventh Circuit held the
Board misapplied the law when it considered whether the stagehands'
work was essential to Crew One's business. 142 The court noted nothing
was proved by recognizing the stagehands perform essential work. 143 Ra-
ther, the relevant inquiry for the court was whether the work was essen-
tial to the business of Crew One, which is in the business of referring
stagehands to event producers.144 Because Crew One is not in the stage-
hand or event and production business, the stagehands were not essen-
tial to their business.145 The Eleventh Circuit held that these facts sup-
port a determination of an independent contractor relationship.146

Therefore, the Eleventh Circuit, based on the factual findings of the
Board, determined the stagehands were independent contractors and the
decision of the Board was contrary to law. 147
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