
Comment

Encroachment, Loss of Five Yards:
Government Attorneys and the No-
Contact Rule's Place in Civil False

Claims Act Investigations.

A telephone rings, interrupting the otherwise quiet hum of a Tuesday
afternoon's work in a government attorney's office. A pair of eyes dart
quickly from a blinking cursor on the computer screen to the receiver of
the multiline telephone. A hand reaches forward from the keyboard to
grasp the telephone receiver, and, as the receiver is raised up to the at-
torney's ear, with the single uttering of "good afternoon," an ethical di-
lemma arises. The voice on the other end of the line has information-
information to share-and now the attorney must decide whether contin-
uing the conversation would comply with the applicable rules of profes-
sional conduct.

When an attorney for the government answers the telephone and is
put on notice of a qui tam suit being brought under the Civil False Claims
Act (the Act),' what obligations arise under the professional rules against
contacts with represented and unrepresented persons? How far should
the prohibitions against attorney contacts with represented persons and
unrepresented persons extend in Act investigations?

*The Author wishes to express her heartfelt thanks to Professor Pat Longan at Mercer
Law School for his patience, encouragement, and input throughout the drafting and editing
process. Additionally, the Author wishes to express gratitude to her husband and family for
their constant support, guidance, and love.

1. 31 U.S.C. §§ 3729-3733 (2012).
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The Civil False Claims Act is the primary litigative tool used by the
government to redress false claims for payment and property under gov-
ernment contracts and programs.2 The government uses the Act to re-
cover losses resulting from false or fraudulent claimS3 in areas such as
military or defense contracts, medical benefits for the elderly or lower-
income persons, veterans' benefits, and federally-insured mortgages.4

The United States Court of Appeals for the Eleventh Circuit, in United
States ex rel. Atkins v. Mclnteer,5 referred to Act violations as quasi-crim-
inal in nature.6 The Eleventh Circuit explained that Act violations can
be interpreted as quasi-criminal in nature because of the availability of
treble damages.7

This Comment will compile, summarize, and explore the various au-
thorities that control a government attorney's professional and ethical
considerations regarding investigations under the Civil False Claims Act
umbrella. In particular, this Comment will focus on the government at-
torney's interactions with represented and unrepresented persons in the
initial, intervention, and investigative phases of an Act prosecution. This
Comment takes the approach that attorneys for the government, when
investigating violations of the Civil False Claims Act, should have at
their disposal the range of legitimate investigatory tactics that are avail-
able to attorneys pursuing pre-indictment, pre-custodial criminal inves-
tigations.

I. THE CIVIL FALSE CLAIMS ACT: AN INTRODUCTION

A. What is the Civil False Claims Act?

The Civil False Claims Act bestows upon the attorney general a duty
to investigate and bring civil actions against persons for, inter alia, mak-
ing false claims for payment against the government.8 Violators of 31

2. Press Release, Dep't of Justice, Justice Department Recovers Over $3.5 Billion
From False Claims Act Cases in Fiscal Year 2015 (Dec. 3, 2015), available at
https://www.justice.gov/opa/pr/justice-department-recovers-over-35-billion-false-claims-act
-cases-fiscal-year-2015.

3. Avco Corp. v. United States Dep't of Justice, 884 F.2d 621, 622 (D.C. Cir. 1989)
(referencing S. Rep. No. 345, 99th Cong., 2d Sess. 2 (1986)).

4. Press Release, Dep't of Justice, supra note 2.
5. 470 F.3d 1350 (11th Cir. 2006).
6. Id. at 1360.
7. Id.

8. 31 U.S.C. §§ 3729(a), 3730(a).
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U.S.C. § 37299 are liable to the United States government for civil penal-
ties of between $5000 and $10,000, subject to adjustments necessitated
by the Federal Civil Penalties Inflation Adjustment Act of 1990,10 in ad-
dition to three times the amount of damages sustained by the United
States because of the violator's act.11

Section 3729 provides, in part, that a violator is liable for knowingly
presenting, or causing to be presented "a false or fraudulent claim for
payment or approval;"12 knowingly making, using, or causing to be made
or used "a false record or statement material to a false or fraudulent
claim;"13 conspiring to commit a violation of a variety of the subpara-
graphs;14 having "possession, custody, or control of property of money
used, or to be used, by the [g]overnment" and knowingly delivering or
causing to be delivered less than the full sum of that property or money;15

with the intent to defraud the government, making or delivering a receipt
that the person does not have complete knowledge to be true;16 knowingly
buying public property, or receiving as a pledge for a debt or an obliga-
tion, from a government employee or officer, or an Armed Forces member,
who is not authorized to sell or pledge property;17 or knowingly making,
using, or causing to be made or used, "a false record or statement mate-
rial to an obligation to pay or transmit money or property to the [g]overn-
ment, or knowingly conceal[ing] or knowingly and improperly avoid[ing]
or decreas[ing] an obligation to pay or transmit money or property to the
[gjovernment."18

B. Who Are qui tam Plaintiffs?

Under its qui tam'9 provision, the Act also allows private persons,
called "relators,"20 to bring a civil action for a violation of 31 U.S.C. § 3729

9. 31 U.S.C. § 3729.
10. Pub. L. No. 101-410, 104 Stat 890 (1990) (codified at 28 U.S.C. § 2461 (2012)).

11. 31 U.S.C. § 3729(a)(1).
12. Id. § 3729(a)(1)(A).
13. Id. § 3729(a)(1)(B).
14. Id. § 3729(a)(1)(C).
15. Id. § 3729(a)(1)(D).
16. Id. § 3729(a)(1)(E).
17. Id. § 3729(a)(1)(F).
18. Id. § 3729(a)(1)(G).
19. Qui tam is the abbreviated version of the Latin phrase qui tam pro domino rege

quam pro se ipso in hac parte sequitur, meaning "who pursues this action on our Lord the
King's behalf as well as his own." Vt. Agency of Nat. Res. v. United States ex rel. Stevens,
529 U.S. 765, 768 n.1 (2000) (referencing 3 W. BLACKSTONE, COMMENTARIES at *160).

20. Hopper v. Solvay Pharms., Inc., 588 F.3d 1318, 1322 (11th Cir. 2009).
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on behalf of themselves and the government.21 Actions brought by private
persons are filed in the government's name and can be dismissed only if
both the court and the Attorney General consent in writing to the dismis-
sal and provide reasons for their consent.22 The qui tam provision has at
least two goals: (1) to alert the government to fraud that has not been
publicly disclosed, and (2) to incentivize the discovery by private citizens
of fraudulent conduct.23 The government is the sole entity that can inter-
vene in an action brought by a private person, and no other private per-
son can bring an action based on the same underlying facts as the pend-
ing action.24

Private persons, for their roles in exposing violations of 31 U.S.C. §
3729, can be paid a percentage of the proceeds of the actions or settle-
ments of claims.25 The award to the qui tam plaintiff varies based on
whether the government chose to intervene or declined to intervene26 and
whether the plaintiff planned or initiated the violation of 31 U.S.C. §
3729 giving rise to the action.27 If the government declines to intervene
and the defendant is victorious over the plaintiff, the court may award
the defendant reasonable attorney fees, upon a finding that the plaintiffs
claim was "clearly frivolous, clearly vexatious, or brought primarily for
purposes of harassment."28 Private persons bringing cases under the Act
stand to gain substantially from successful prosecutions under the Act.

C. The Intervention Process for Actions Brought by Private Persons

When private persons bring an action under the Act, a copy of the com-
plaint, along with "written disclosure of substantially all material evi-
dence and information the person possesses," is served on the govern-
ment pursuant to Federal Rule of Civil Procedure 4(d)(4).29 The

21. 31 U.S.C. § 3730(b)(1).
22. Id.
23. See Beverly Cohen, Trouble at the Source: The Debates over the Public Disclosure

Provisions of the False Claims Act's Original Source Rule, 60 MERCER L. REV. 701, 737-38
(2008).

24. 31 U.S.C. § 3730(b)(5).
25. Id. § 3730(d).
26. Id. § 3730(d)(1)-(2).
27. Id. § 3730(d)(3).
28. Id. § 3730(d)(4).
29. Id. § 3730(b)(2) (referencing FED. R. CIV. P. 4(d)(4)).

[Vol. 68880
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complaint itself is filed in camera,3 0 remains under seal31 for a minimum
of sixty days, and cannot be served on a defendant absent the court's or-
der.32 After the government receives a copy of the complaint and the ma-
terial evidence and information, it has sixty days within which to inter-
vene and proceed with the action.33 With a showing of good cause, the
Government may move the court to extend the time the complaint re-
mains under seal.34

Before the expiration of the sixty-day period, or before the expiration
of any court-granted extension, the government must either elect to pro-
ceed with the action35 or notify the court that the government declines to
take over the action.36 If the government chooses to proceed with the ac-
tion, the government will conduct the action.37 Conversely, if the govern-
ment declines to take over the action, the private person bringing the
action has the right to conduct the action. 38 During the sixty-day period,
however, the government has an important duty to determine the valid-
ity of the relator's claim and to try to establish for itself whether contin-
uing to be a part of the action is prudent and just.

D. Rights of the Parties to qui tam Actions

The government, should it elect to proceed with an action brought by
a private person, has the primary responsibility to prosecute the action.39

Further, if the government chooses to proceed with the action brought by

30. A False Claims Act complaint filed by a relator is filed privately with the court,
limiting public access to the pleading. The complaint and its contents do not come into the
government's possession until the relator files the complaint in court. See ACLU v. Holder,
652 F. Supp. 2d 654, 660 (E.D. Va. 2009).

31. A relator must file an Act complaint under seal, and the sixty-day investigation
period under the Act is also mandatory under the statute. 31 U.S.C. § 3730(b)(2)-(3). The
sixty-day investigation period was adopted by Congress (1) to allow the government to de-
termine if it was already conducting an investigation on the alleged fraud, either civilly or
criminally; (2) to allow the government to investigate the fraud allegations and make an
intervention determination; (3) to prevent the purported target of the fraud investigation
from becoming aware of the investigation; and (4) to protect a potential defendant's repu-
tation-because the name of the United States is used in the action, even though the United
States has not yet made an intervention determination. See ACLU v. Holder, 673 F.3d 245,
249-50 (4th Cir. 2011) (citing S. Rep. No. 99-345, at 24-25 (1986)).

32. 31 U.S.C. § 3730(b)(2).
33. Id.
34. Id. § 3730(b)(3).
35. Id. § 3730(b)(4)(A).
36. Id. § 3730(b)(4)(B).
37. Id. § 3730(b)(4)(A).
38. Id. § 3730(b)(4)(B).
39. Id. § 3730(c)(1).
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a private person, it is not bound by the private person's acts.40 Notwith-
standing the government's choice to intervene, the private person still
holds the right to continue as a party to the action, subject to some limi-
tations.4 ' For instance, the government can choose to dismiss the action,
over the objection of the initiating private person, if the government no-
tifies the private person of the motion's filing and provides the private
person with an opportunity for a hearing on the motion.42 In addition, the
government retains the right to settle the action over the objection of the
private person, so long as "the court determines, after a hearing, that the
proposed settlement is fair, adequate, and reasonable under all the cir-
cumstances."43 The government can also move the court to limit the pri-
vate person's participation during the course of litigation-with a show-
ing that the private person's continued unrestricted involvement would
result in undue delay, would interfere with the government's prosecution
of the action, or would be repetitive, irrelevant, or even harassing. 44The

government, then, if it intervenes, is largely in control of how the action
will proceed and of the role the relator will play in the action.

If the government declines to proceed with the action, the private party
who initially brought the action retains the right to conduct the action.45

Even if the government elects not to intervene, the government can still
request that it be served copies of all pleadings and be provided with dep-
osition transcripts at its own expense.46 In some instances, upon a show-
ing of good cause, the court may allow the government to intervene in the
action at a later point.47 However, if the court does allow later govern-
ment intervention, the intervention must not limit the rights and status
of the private party initiator.48 So, even if the government initially de-
clines to intervene, it can remain apprised of the happenings in the case
and even be allowed to participate in the case at a later point, should it
decide such intervention is warranted.

40. Id.
41. Id.

42. Id. § 3730(c)(2)(A).
43. Id. § 3730(c)(2)(B).
44. Id. § 3730(c)(2)(C).
45. Id. § 3730(c)(3).

46. Id.
47. Id.
48. Id.
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II. How DO THE RULES OF PROFESSIONAL CONDUCT INTERMIX WITH CIVIL

FALSE CLAIMS ACT INVESTIGATIONS AND CASES?

The Rules of Professional Conduct intermix with Civil False Claims
Act cases in motions to suppress.49 The intermixing can also be seen in
requests for protective orders.50

III. WHAT RULES GOVERN ATTORNEYS FOR THE GOVERNMENT IN CIVIL
FALSE CLAIMS ACT CASES IN FEDERAL COURT?

The Eleventh Circuit, in Addenda VIII, Rule 1,51 dictates that any act
or omission by an attorney in violation of the Rules of Professional Con-
duct is misconduct that is grounds for discipline.52 The Eleventh Circuit's
rule mandates that, excepting another specific rule of the court, attorneys
practicing before the court will be governed by the (1) Federal Rules of
Appellate Procedure,5 3 (2) local rules of the court,54 (3) the American Bar
Association (ABA) Model Rules of Professional Conduct (ABA Model
Rules),55 and (4) the rules of professional conduct adopted by the highest
court of the state(s) where the attorney is admitted to practice.56 The ABA
Model Rules of Professional Conduct trump in cases where a state pro-
fessional rule conflicts with the ABA Model Rules.57

A. The ABA Model Rules of Professional Conduct: Rules 4.2 and 4.3

1. The Rules
Rules 4.1 through 4.4 of the ABA Model Rules of Professional Conduct

govern an attorney's transactions with persons other than clients.5 8 Par-
ticularly, ABA Model Rules 4.2 and 4.3 govern communications with per-
sons represented by counsel and dealings with persons that are not rep-
resented by counsel.5 9

49. See, e.g., United States v. Hammad, 858 F.2d 834 (2d Cir. 1988).
50. See In re Amgen Inc., No. 10-MC-0249 (SLT) (JO), 2011 U.S. Dist. LEXIS 68960, at

*1 (E.D.N.Y. Apr. 6, 2011).
51. 11th Cir. add. VIII, R. 1, available at http://www.call.uscourts.gov/sites/de

fault/files/courtdocs/clk/RulesAddendum08JANO2.pdf.
52. Id.
53. FED. R. App. P.
54. 11th Cir. add. VIII, R. 1, supra note 51.
55. MODEL RULES OF PROF'L CONDUCT (AM. BAR ASS'N 2016).

56. 11th Cir. add. VIII, R. 1, supra note 51.
57. Id.

58. MODEL RULES OF PROF'L CONDUCT r. 4.1-4.4 (AM. BAR Ass'N 2016).
59. MODEL RULES OF PROF'L CONDUCT r. 4.2-4.3 (AM. BAR AS'N 2016).

2017] 883
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ABA Model Rule 4.2 limits an attorney's ability to communicate with
persons already represented by counsel.60 The rule prohibits lawyers, in
representing a client, from communicating "about the subject of the rep-
resentation with a person the lawyer knows to be represented by another
lawyer in the matter" (1) absent the consent of the other lawyer, (2) with-
out a court order, or (3) if not otherwise authorized by law.6 1

ABA Model Rule 4.3, by contrast, governs an attorney's dealings with
unrepresented persons.62 When attorneys deal on a client's behalf with a
person unrepresented by counsel, Rule 4.3 directs that the attorney may
not state or imply disinterest.63 Moreover, Rule 4.3 directs that if an at-
torney knows, or reasonably should know, that the unrepresented party
misunderstands the attorney's role in the particular matter, then the at-
torney must make reasonable efforts to remedy the misunderstanding.6 4

2. Making Sense of the Rules: ABA Formal Opinion 95-396
In July of 1995, the ABA Committee on Ethics and Professional Re-

sponsibility (Committee) issued ABA Formal Opinion 95-396 (the Opin-
ion)65 dealing specifically with an attorney's communications with repre-
sented persons.66 The Committee reconsidered ABA Model Rule 4.2's
proper scope, following controversy over its application.6 7 The Opinion

60. MODEL RULES OF PROF'L CONDUCT r. 4.2 (AM. BAR Ass'N 2016).

61. Id.
62. MODEL RULES OF PROF'L CONDUCT r. 4.3 (AM. BAR ASs'N 2016).

63. Id.

64. Id.
65. ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 95-396 (1995) (discuss-

ing communications with represented persons).
66. Id. at 1.
67. Id. at 2. The ABA opinion resulted, in part, from talks between the Department of

Justice and the American Bar Association about the Department's promulgated regulations
on Communications with Represented Persons, then found at 28 C.F.R. Part 77. See ABA
Comm. on Ethics and Profl Responsbility, Formal Op. 95-396, 1 n.1 (1995). A 1989 internal
Justice Department memorandum issued by then United States Attorney General Richard
Thornburgh, that came to be called the "Thornburgh Memorandum," attempted to exempt
lawyers for the Department of Justice from compliance with ABA Rule 4.2-and instructed
assistant United States Attorneys to disregard state rules of ethics and to instead exclu-
sively follow the policy of the Department of Justice. See Memorandum from Richard Thorn-
burgh, Attorney General, to All Justice Dep't Litigators (June 8, 1989). The next United
States Attorney General, Janet Reno, doubled down on the Thornburgh Memorandum phi-
losophy-Attorney General Reno attempted to use the rule-making powers of a federal
agency to exempt Department of Justice Lawyers from Rule 4.2's reach in civil and criminal
cases. See United States v. Tapp, No. CR107-108, 2008 U.S. Dist. LEXIS 44212, at *18-20
(S.D. Ga. June 4, 2008).

884 [Vol. 68
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begins with a quick summary of Rule 4.2, and then notes that the prohi-
bition of communications with represented persons applies to lawyers in
both civil and criminal matters, covering "any person known to be repre-
sented by a lawyer with respect to the matter to be discussed."68 The
Opinion goes on to dictate that while the "communicating lawyer is not
barred from communicating with the represented person absent actual
knowledge of the representation," that representation can be inferred
from the circumstances and that willful blindness is insufficient to avoid
a finding of actual knowledge.69 Further, the Opinion makes clear that
communicating lawyers are allowed to communicate with represented
persons "about topics that are not the subject of the representation."70

The Opinion cautions that the prohibition on communications with a rep-
resented person about the subject matter of the representation exists
even if the represented person is the person who initiates a conversa-
tion.71

ABA Rule 4.2's bar on contacts with represented persons is applicable
to all communications with represented persons that relate to the subject
matter of the representation, except those falling into "the narrow cate-
gory of being 'authorized by law."'72 According to the Opinion, "[c]ommu-
nications 'authorized by law' include communications that are constitu-
tionally protected, and in addition, communications that are specifically
authorized by statute, court rule, court order, statutorily authorized reg-
ulation or judicial decisional precedent."73

The Committee communicated its belief that governmental agency or
department directives permitting contact with represented persons will
only fall within Rule 4.2's "authorized by law" exception "when embodied
in formal regulations that have been properly promulgated pursuant to
statutory authority that contemplates regulation of the character in
question."74 To allow other regulations or authorizations by agency heads
to be considered authorization by law, the Committee explained, would
allow government agency heads to "authorize" agency or department law-
yers "to engage in conduct expressly prohibited by ethical codes simply
by promulgating a regulation or policy." 75

68. ABA Comm. on Ethics & Prof'l Responsibility, Formal Op. 95-396, 1 (1995) (dis-
cussing communications with represented persons).

69. Id.
70. Id.

71. Id.
72. Id. at 2.
73. Id.
74. Id. at 20-21.
75. Id. at 21.

2017]1 885
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The Committee found support for its position in Chrysler Corp. v.
Brown,76 where the United States Supreme Court refused to hold that
''any agency action directed or approved by an agency head is 'authorized
by law,' regardless of the statutory authority for that action."7 7 Instead,
in Chrysler, the Court held that "for a regulation to have the 'force and
effect of law,' it must have certain substantive characteristics and be the
product of certain procedural requisites."78 While substantive rules are
not defined in the Administrative Procedure Act (APA),79 the Supreme
Court has held substantive rules to be those that "affect[] individual
rights and obligations."80 Additionally, "[t]he legislative power of the
United States is vested in the Congress, and the exercise of quasi-legis-
lative authority by governmental departments and agencies must be
rooted in a grant of such power by the Congress and subject to limitations
which that body imposes."8 '

3. So, Who Qualifies as a "Represented Person?"
The Comments to ABA Model Rule 4.2 shed some light on who exactly

qualifies as a "represented person" for purposes of the ABA Model Rules,
particularly with regard to organizations.82 Comment 7 provides that, in
the case of a represented organization, Rule 4.2

prohibits communications with a constituent of the organization who
supervises, directs or regularly consults with the organization's lawyer
concerning the matter or has authority to obligate the organization
with respect to the matter or whose act or omission in connection with
the matter may be imputed to the organization for purposes of civil or
criminal liability.83

The Rule does not require that an attorney have the consent of the or-
ganization's lawyer before communicating with a former constituent. 84

Comment 8 to Rule 4.2 provides that "[tihe prohibition on communica-
tions with a represented person only applies in circumstances where the
lawyer knows that the person is in fact represented in the matter to be

76. 441 U.S. 281 (1979).
77. Id. at 298-99.
78. Id. at 301.
79. 5 U.S.C. §§ 551-559 (2012 & Supp. III 2015).
80. Chrysler Corp., 441 U.S. at 301-02 (quoting Morton v. Ruiz, 415 U.S. 199, 232

(1974)).
81. Id. at 302.
82. MODEL RULES OF PROF'L CONDUCT r. 4.2 cmt. 7-9 (AM. BAR ASS'N 2016).

83. MODEL RULES OF PROF'L CONDUCT r. 4.2 cmt. 7 (AM. BAR Ass'N 2016).

84. Id.

[Vol. 68886
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discussed."85 While the Rule makes actual knowledge a requirement, the
rule notes that actual knowledge can be inferred from the circumstances,
meaning that an attorney cannot dodge the requirement of gaining the
agreement of counsel by shutting eyes to the apparent.86

Comment 9 directs that if the attorney communicates with someone
the lawyer does not know to be represented by counsel in the matter, then
the communications are subject to Rule 4.3.87 In Comment 1 to Rule 4.3,
the ABA stresses that misunderstandings can sometimes arise between
a lawyer representing a client and an unrepresented person: "In order to
avoid a misunderstanding, a lawyer will typically need to identify the
lawyer's client and, where necessary, explain that the client has interests
opposed to those of the unrepresented person."8 8 Going even further to
avoid potential confusion, the Comment directs readers to Rule 1.13(f),
which notes that lawyers deal with "an organization's directors, officers,
employees, members, shareholders or other constituents," and that a law-
yer must explain the identity of the client "when the lawyer knows or
reasonably should know that the organization's interests are adverse to
those of the constituents with whom the lawyer is dealing." 9

B. Statutes and Regulations

1. 28 U.S.C. § 530B (McDade Act)
In 1999, 28 U.S.C. § 530B, colloquially known as the McDade Act,90

became effective.91 The statute mandates that federal prosecutors must
"abide by state ethics standards, regardless of whether local federal
courts have adopted state standards."92 Put Simply, state rules apply to
attorneys for the federal government in the same way that they would
apply to attorneys practicing privately in the state. In more detailed
terms, attorneys for the government: "shall be subject to [s]tate laws and
rules, and local [fjederal court rules, governing attorneys in each [s]tate
where such attorney engages in that attorney's duties, to the same extent
and in the same manner as other attorneys in that State."93 Further, the

85. MODEL RULES OF PROF'L CONDUCT r. 4.2 cmt. 8 (AM. BAR ASS'N 2016).

86. Id.
87. MODEL RULES OF PROF'L CONDUCT r. 4.2 cmt. 9 (AM. BAR ASs'N 2016).

88. MODEL RULES OF PROF'L CONDUCT r. 4.3 cmt. 1 (AM. BAR ASS'N 2016).

89. MODEL RULES OF PROF'L CONDUCT r. 1.13(f) (AM. BAR ASS'N 2016).

90. United States v. Tapp, No. CR 107-108, 2008 U.S. Dist. LEXIS 44212, at *23-24

n.14 (S.D. Ga. June 4, 2008).
91. 28 U.S.C. § 530B (2012).

92. Tapp, 2008 U.S. Dist. LEXIS 44212, at * 25-26.

93. 28 U.S.C. § 530B(a).
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statute requires the Attorney General to make or amend Department of
Justice rules to guarantee compliance with the statute.94 The statute de-
fines attorneys for the government as those attorneys described in Title
28 of the Code of Federal Regulations (C.F.R.) section 77.2(a)95 and "in-
dependent counsel, or employee of such a counsel, appointed under chap-
ter 40."9 6 In United States v. Lowery,97 the Eleventh Circuit recognized
that Congress, through the McDade Act, "indicated that state rules of
professional conduct should apply to the conduct of federal government
attorneys."9 8

2. 28 C.F.R. Part 77
Part 77 of Title 28 of the C.F.R. provides the ethical standards for gov-

ernment attorneys.99 Section 77.1 lays out the purpose and authority for
the regulation: namely, to implement 28 U.S.C. § 530B and to provide
guidance to attorneys in the Department of Justice.100 Of particular im-
portance is 28 C.F.R. § 77.3, which provides:

In all criminal investigations and prosecutions, in all civil investiga-
tions and litigation (affirmative and defensive), and in all civil law en-
forcement investigations and proceedings, attorneys for the govern-
ment shall conform their conduct and activities to the state rules and
laws, and federal local court rules, governing attorneys in each State
where such attorney engages in that attorney's duties, to the same ex-
tent and in the same manner as other attorneys in that State, as these
terms are defined in § 77.2 of this part.101

Government attorneys undertaking civil investigations or conducting
civil litigation are bound to conduct themselves according to the state
rules and laws as well as federal local rules that govern attorneys in the
state where the attorney is engaged in duties.102 In short, whether an
investigation or litigation is civil or criminal makes no difference; gov-
ernment attorneys must follow the state or federal local rules governing
attorney conduct. 103

94. Id. § 530B(b).
95. 28 C.F.R. § 77.2(a).
96. 28 U.S.C. § 530B(c); 28 C.F.R § 77.2(a).
97. 166 F.3d 1119 (11th Cir. 1999).
98. Id. at 1124.
99. 28 C.F.R. pt. 77.

100. Id. § 77.1.
101. Id. § 77.3.
102. Id.
103. Id.
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Part 77, while intended to give guidance to attorneys for the Depart-
ment of Justice, was "not intended to, do[es] not, and may not be relied
upon to create a right or benefit, substantive or procedural, enforceable
at law by a party to litigation with the United States," including defend-
ants in civil litigations or investigations.104 Section 77.5 goes even fur-
ther, directing that what is included in Part 77 cannot be used as a basis
for dismissing civil proceedings or charges, or for the exclusion of relevant
evidence in judicial or administrative proceedings.05 Further, the section
was not intended to place any limitations on the Department of Justice's
"otherwise lawful litigative prerogatives."106

B. State Laws Governing Ethics and Professionalism of Lawyers
Practicing in the Eleventh Circuit

1. Georgia
The Official Code of Georgia Annotated (O.C.G.A.) section 15-2-8(5),107

grants the Georgia Supreme Court the authority "[t]o establish, amend,
and alter its own rules of practice and to regulate the admission of attor-
neys to the practice of law." 08 In Drayton v. United States,109 the United
States District Court for the Southern District of Georgia referred to the
Georgia Supreme Court as "the ultimate arbiter of ethical rules that ap-
ply to attorneys practicing in Georgia, including [the district court]."1"o

In Georgia, the Georgia Rules of Professional Conduct govern attor-
neys practicing in Federal Court."' Georgia's Rule 4.2(b)" 2 makes attor-
neys practicing for the state and federal government subject to the rule
in the same manner as other attorneys practicing in Georgia.113 The text
of Georgia's Rule 4.2(a) closely tracks the ABA Model Rule 4.2.114 The
rule replicates the majority of the substantive language within the ABA
rule, and dictates that lawyers, in representing clients, "shall not com-

104. 28 C.F.R. § 77.5.
105. Id.

106. Id.

107. O.C.G.A. § 15-2-8(5) (2015).
108. Id.

109. No. CV615-036, CR 612-018, 2016 U.S. Dist. LEXIS 61240 (S.D. Ga. May 9, 2016).

110. Id. at *4.

111. GA. RULES OF PROF'L CONDUCT R. 4-101 (2016).
112. GA. RULES OF PROF'L CONDUCT R. 4.2 (2016).

113. Id.
114. Compare MODEL RULES OF PROF'L CONDUCT r. 4.2 (AM. BAR ASS'N 2016), with GA.

RULES OF PROF'L CONDUCT R. 4.2 (2016).
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municate about the subject of the representation with a person the law-
yer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized to do so by
law or court order."115 Georgia's Rule 4.3 follows, nearly verbatim, the
language of ABA Model Rule 4.3.116

2. Florida
Florida attorneys are governed by the Rules Regulating the Florida

Bar, which are drafted by the Supreme Court of Florida.117 Florida's Rule
4-4.2 governs an attorney's communications with persons represented by
counsel.s1 8 Using similar language, Florida's Rule 4-4.2(a) mirrors Rule
4.2 of the ABA Model Rules.19 Florida's Rule 4-4.3(a) replicates the lan-
guage in ABA Model Rule 4.3, excepting Florida's omission of the last
clause.in ABA Model Rule 4.3 about the existence or possibility of con-
flicting interests between the unrepresented person and the attorney's
client.120

3. Alabama
The Alabama Rules of Professional Conduct, in Rule 4.2, restrict an

attorney's conversations, in representing a client and about the subject
of the representation, with other persons the attorney knows to be repre-
sented by counsel in the matter.121 In Alabama, such communications can
only be made with the consent of the opposing lawyer or if the law so
authorizes.122 The Alabama rule differs from ABA Model Rule 4.2 in that
it leaves no room for a court order authorizing communications between
a lawyer and a represented person.123 Alabama's Rule 4.3(a) tracks ABA
Rule 4.3, for the most part.124 Alabama's Rule 4.3 omits the portion of the

115. Compare MODEL RULES OF PROF'L CONDUCT r. 4.2 (AM. BAR Ass'N 2016), with GA.
RULES OF PROF'L CONDUCT R. 4.2(a) (2016).

116. Compare MODEL RULES OF PROF'L CONDUCT r. 4.3 (AM. BAR ASS'N 2016), with GA.
RULES OF PROF'L CONDUCT R. 4.3 (2016).

117. FLA. BAR REG. NOTES.
118. FLA. BAR. REG. R. 4-4.2.
119. Compare MODEL RULES OF PROF'L CONDUCT r. 4.2 (AM. BAR Ass'N 2016), with FLA.

BAR. REG. R. 4-4.2(a).
120. Compare MODEL RULES OF PROF'L CONDUCT r. 4.3 (AM. BAR Ass'N 2016), with FLA.

BAR. REG. R. 4-4.3(a).
121. ALA. STRPC R. 4.2(a).
122. Id.
123. Compare MODEL RULES OF PROF'L CONDUCT r. 4.2 (AM. BAR Ass'N 2016), with ALA.

ST RPC R. 4.2.
124. Compare MODEL RULES OF PROF'L CONDUCT r. 4.3 (AM. BAR AS'N 2016), with ALA.

ST RPC R. 4.3(a).
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ABA rule that prohibits lawyers from giving legal advice to unrepre-
sented persons, except for the advice to secure counsel, in cases where
the lawyer knows or should reasonably know that the interests of the
client are, or have a reasonable possibility of being in conflict with, the
interests of the unrepresented person.125

C. Case Law

"[R]egulation of the conduct of lawyers who appear in ... federal...
Court[] has been a matter left almost exclusively to the local courts in
their respective jurisdictions."126 Rather than having been thwarted, this
tradition seems to have been encouraged by both the United States Su-
preme Court and Congress.127 While the federal executive and legislative
functions of the government have been largely willing to allow state
courts to craft and regulate ethical guidelines for attorneys, when uncer-
tainties emerge about the appropriateness of an attorney's conduct, the
federal judiciary has willingly stepped in.128 In other words, the judiciary
occasionally steps in to clarify issues regarding professional conduct.

1. United States v. Hannad
In United States v. Hammad,129 the United States Court of Appeals for

the Second Circuit held that the No-Contact provision of the Model Rules
applied in both civil and criminal cases.130 The scope of the provision ex-
tended even into the offices of federal prosecutors.131 Furthermore, the
court held that the ethical considerations in the Model Rules may begin
to apply at the investigative stage, even before the Sixth Amendmentl32

right to counsel attaches.133 The court refused to bind the "Code's applica-
bility to the moment of indictment," citing as its reason a prosecutor's
discretion in the timing of indictments.134

125. Compare MODEL RULES OF PROF'L CONDUCT r. 4.3 (AM. BAR Ass'N 2016), with ALA.
ST RPC R. 4.3.

126. Tapp, No. CR107-108, 2008 U.S. Dist. LEXIS 44212, at *34 (S.D. Ga. June 4, 2008).

127. Id.
128. See id.
129. 858 F.2d 834 (2d Cir. 1988).
130. See id. at 838.
131. Id. at 837-38.
132. U.S. CONST. amend. VI.

133. Hammad, 858 F.2d at 838.
134. Id. at 839.
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2. United States v. Lopez
In United States v. Lopez,135 the United States District Court for the

Northern District of California found that no federal statute exists that
allows government attorneys. to question represented persons in the ab-
sence of their counsel. 136 Rather, "[1]ocal rules are clearly meant to apply
to all attorneys practicing in federal court, regardless of the client they
represent.""7 Attorneys for the Department of Justice "must be held ac-
countable to the same court-adopted ethical rules that govern all other
lawyers.""a The court reasoned that absent ethical restraints, prosecu-
tors would have nearly limitless authority to communicate with repre-
sented persons-a result that courts have carefully avoided.39 The court
noted that the No-Contact Rule is longstanding, and that it has its roots
in an attempt to protect represented parties from "overreaching opposing
counsel" and in ensuring that the adverse party's attorney is able to func-
tion properly.140

In particular, the Lopez decision shot down a Memorandum drafted by
then-Attorney General Thornburgh which, while purportedly limited in
scope, included a comprehensive statement that "the 'authorized by law'
exemption [in Rule 4.2] applies to all communications with represented
individuals by Department [of Justice] attorneys or by others acting at
their direction."141 The court rejected the government's assertion that
federal statutes authorized Department of Justice "attorneys to make
contact with represented individuals in criminal investigations" because
the cited statutes failed to expressly or even implicitly authorize govern-
ment attorneys to ignore court-adopted rules or to violate ethical rules
governing contact with represented individuals.142 In its reasoning, the
court cited to the limited number of circumstances where the ABA Com-
mittee on Professional Ethics found the "authorized by law" exception
applicable.143

135. 765 F. Supp. 1433 (N.D. Cal. 1991), vacated on other grounds, 4 F.3d 1455 (9th Cir.
1993).

136. Id. at 1448.
137. Id. (emphasis in original).
138. Id. at 1450.
139. Id. at 1448.
140. Id. at 1448-49.
141. Id. at 1445-46 (quoting Memorandum from Richard Thornburgh, Attorney General,

to All Justice Dep't Litigators (June 8, 1989)) (emphasis added).
142. Id. at 1447.
143. Id. at 1448.
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3. United States v. Talao
In United States v. Talao,144 the United States Court of Appeals for the

Ninth Circuit noted that the Thornburgh Memorandum had "created se-
rious problems by excusing federal attorneys from compliance with state
ethics rules."145 Then, the court explicitly recognized that the conflicts
stemming from the Thornburgh Memorandum, between attorneys for the
Department of Justice and state judicial authorities, were "dissipated"
when Congress adopted 28 U.S.C. § 530B, making state ethics rules ap-
plicable to attorneys for the government.146

4. United States v. Tapp
In 2008's United States v. Tapp,147 the United States District Court for

the Southern District of Georgia dealt with the issue of federal prosecu-
tors and the No-Contact Rule.148 The court analyzed prior case law and
drew several conclusions from what it deemed "common denominators"
among the varied cases.149 First, the court noted that no court had ever
held federal prosecutors to be fully exempt from the No-Contact Rule.150

Second, the court stressed that no court had ever found the Thornburgh
Memorandum carried legal force that would preempt state or federal
rules of ethics.15' Third, the court observed that no other court had cited
any alternate case law or federal statutes to suggest that the No-Contact
Rule was inapplicable to federal prosecutors.15 2 The court summarized
that "at the very least, there seem[ed] to be a unified perception by the
courts that the No-Contact Rule should apply to all lawyers, including
federal prosecutors."153 The court opined that the ABA Model Rules, and
the state ethics rules modeled after them, are intended to provide a guide
for regulating conduct within the legal profession-and not to grant de-
fendants substantive rights not constitutionally provided.154

144. 222 F.3d 1133 (9th Cir. 2000).
145. Id. at 1139.
146. Id. at 1139-40.
147. No. CV 107-108, 2008 U.S. Dist. LEXIS 44212 (S.D. Ga. June 4, 2008).

148. Id. at *63.
149. Id. at *38-48.
150. Id. at *47.
151. Id. at *47-48.
152. Id. at *48.
153. Id.

154. Id. at *58.
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5. In re Amgen Inc.
In In re Amgen Inc.,155 the plaintiff company sought a protective order

against the federal government, asserting that the government lawyers
involved in the investigation of the company-both prior to the grand
jury and in connection with various qui tam litigations-violated New
York's Rule 4.2156 No-Contact Provision. 157 New York's Rule 4.2 reads,

(a) In representing a client, a lawyer shall not communicate or cause
another to communicate about the subject of the representation with
a party the lawyer knows to be represented by another lawyer in the
matter, unless the lawyer has the prior consent of the other lawyer or
is authorized to do so by law.

(b) Notwithstanding the prohibitions of paragraph (a), and unless
otherwise prohibited by law, a lawyer may cause a client to communi-
cate with a represented person unless the represented person is not
legally competent, and may counsel the client with respect to those
communications, provided the lawyer gives reasonable advance notice
to the represented person's counsel that such communications will be
taking place.

(c) A lawyer who is acting pro se or is represented by counsel in a
matter is subject to paragraph (a), but may communicate with a rep-
resented person, unless otherwise prohibited by law and unless the
represented person is not legally competent, provided the lawyer or
the lawyer's counsel gives reasonable advance notice to the repre-
sented person's counsel that such communications will be taking
place.

158

The United States District Court for the Eastern District of New York
found, first, that it had no jurisdiction to supervise the government's in-
vestigation while the qui tam complaint remains under seal.15 9 Next, the
court responded to an argument by the plaintiff concerning the court's

155. No. 10-MC-0249 (SLT) (JO), 2011 U.S. Dist. LEXIS 68960 (E.D.N.Y. Apr. 6, 2011).
156. N.Y. COMP. CODES R. & REGS. tit. 22, § 1200.0.
157. In re Amgen Inc., 2011 U.S. Dist. LEXIS 68960, at *1.
158. N.Y. COMP. CODES R. & REGS. tit. 22, § 1200.0.
159. In re Amgen Inc., 2011 U.S. Dist. LEXIS 68960, at *14-16.
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supervisory authority over the Civil Investigative Demand (CID)160 pro-
cess.16 1 The court concluded that the court's enforcement authority of
CIDs under the Act "does not create out of whole cloth supervisory au-
thority over the conduct of an investigation that the Attorney General is
required to conduct but that may never result in the government filing
an action in this court or any other."1 62 The court continued,

[e]ven assuming that there remain any sealed qui tam actions
against [the plaintiff] in this district, the pendency of such actions does
not itself confer on any judge of this court the power to sanction the
government (or its individual attorneys) for a violation of the no-con-
tact rule committed in the course of a pre-intervention investiga-
tion.163

Next, the court addressed the plaintiffs argument that, because the
investigation was "at least partially in support of a proceeding before a
federal grand jury," the court maintained supervisory authority akin to
the authority it exercises over grand jury proceedings.164 The court de-
clined to accept the plaintiffs argument, holding that the conduct in this
case was "far more peripheral to the grand jury's function" than the con-
duct at issue in a prior case where the declined to exercise supervisory
authority. 165

The court went on to address the merits of the plaintiffs claims.66

First, the court held that Rule 4.2 did not apply to "the conduct at issue"
in the case because, under prior case law in the jurisdiction, the United
States and Amgen cannot be considered 'part[ies]' to the same 'mat-
ter."'167 The court determined that the government was not a party to the

160. Civil Investigative Demands (CIDs), statutorily authorized under 31 U.S.C. § 3733,
can be issued, before a civil proceeding is commenced or an intervention is made, in cases
where the Attorney General, or a designee, "has reason to believe that any person may be
in possession, custody, or control of any documentary or material information" that is rele-
vant to a false claims investigation. 31 U.S.C. § 3733(a)(1). The CID can require a person
to produce documentary evidence for inspection and for copying, answer written interroga-
tories, give oral testimony, or provide a combination of evidence, answers, or testimony. 31
U.S.C. § 3733(a)(1)(A)-(D). The Attorney General, or a designee, may share the information
gleaned through the CID process with the relator, as is deemed necessary as part of the
false claims investigation. Id.

161. In re Amgen Inc., 2011 U.S. Dist. LEXIS 68960, at *17.
162. Id. at *22-23.
163. Id. at *23.
164. Id.
165. Id. at *31.
166. Id.

167. Id. (alteration in original).
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qui tam actions because it had not intervened in them.168 Furthermore,
the court determined that the plaintiff was "not a party to the grand jury
investigation."1 6 9 Secondly, the court acknowledged that the jurisdiction's
recognized case law agreed with the government's contention that the
government's investigative contacts with the plaintiffs employees were
nevertheless "authorized . . . by law."170 The court relied on precedent to
explain that the No-Contact Rule, to some extent, aims to protect defend-
ants from falling prey to the craftily designed questions.171 The court then
explained that the No-Contact Rule is a standard of courtesy, rather than
a source of rights for defendants. 172 The court reasoned that the overt use
of investigators, as opposed to covert use of informants, might be more in
keeping with the spirit of Rule 4.2 because it alerts the plaintiffs counsel
to the risks faced and gives the plaintiffs counsel the chance to instruct
company employees about how employees should respond to agent in-
quiries. 173 Furthermore, the court acknowledged that the use of agents
provided the courtesy of candor that the use of covert informants would
lack.174

6. United States v. Carona
Just a few months after the District Court for the Eastern District of

New York dealt with federal prosecutors and the No-Contact provision of
the state's professional code, the Ninth Circuit released an opinion on a
similar issue in United States v. Carona,175 dealing with California's No-
Contact Rule. 176 Citing to its earlier decision in Talao, the Ninth Circuit
again refused to adopt a bright-line approach to prosecutorial violations
of the No-Contact Rule, instead choosing to adjudicate claims of viola-
tions on a case-by-case basis.177 The court held that pre-indictment, non-
custodial communications with represented parties by federal prosecu-
tors and investigators "could violate the rule,"178 and as such declined to
adopt an across the board exclusion of such communications from ethical

168. Id. at *42.
169. Id.
170. Id. at *31.
171. Id. at *66.
172. Id.
173. Id. at *66-67.
174. Id. at *67.
175. 660 F.3d 360 (9th Cir. 2011).

176. Id. at 364.
177. Id.
178. Id.
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inquiry.17 9 Nevertheless, the majority of cases decided by the Ninth Cir-
cuit on the issue, "held that specific instances of contact between under-
cover agents or cooperating witnesses and represented suspects did not
violate [the No-Contact rule]."so

The Ninth Circuit held in Carona that "providing fake court papers to
an informant to use during a conversation with a represented party" was
not a violation of the No-Contact Rule.18 The court reasoned that the use
of the fake subpoena did not cause the government's cooperating witness
in the case to be any more of the prosecutor's alter ego than his agreement
to cooperate with the prosecutor in the first place rendered him.182 The
Ninth Circuit referred to the false subpoena as a prop employed by the
government to boost the cooperating witness' ability to draw out incrim-
inating statements from a suspect.8 3 The court noted the longstanding
rule that the government is allowed to use deceptive tactics in investiga-
tions to elicit incriminating statements from suspects.184

The court concluded that "[i]t would be antithetical to the administra-
tion of justice to allow a wrongdoer to immunize himself against such
undercover operations simply by letting it be known that he has retained
counsel."185 In summarizing its holding, the court reasoned that no direct
communications took place between the prosecutors and the defendant,
the indirect communications did not bear a likeness to interrogation, and
that the use of the false subpoenas failed to render the cooperating wit-
ness the prosecutor's alter ego.186 The court concluded at that point that
no violation of the No-Contact Rule had occurred.8 7

7. United States v. Binday
In United States v. Binday,s88 the Second Circuit revisited the issue of

government prosecutors, or law enforcement acting as the prosecutor's
alter ego, and the No-Contact provision in New York's professional

179. Id.

180. Id. at 364-65.
181. Id. at 365.
182. Id.

183. Id.
184. Id. at 365-66.
185. Id. at 366.
186. Id.
187. Id.
188. 804 F.3d 558 (2d Cir. 2015), cert. denied, Binday v. United States, 2016 U.S. LEXIS

3965 (U.S. June 20, 2016); Kergil v. United States, 2016 U.S. LEXIS 4011 (U.S. June 20,
2016); and Resnick v. United States, 2016 U.S. LEXIS 4027 (U.S. June 20, 2016).
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code.189 In Binday, the defendant was not under indictment and the gov-
ernment had knowledge that the defendant was represented by coun-
sel.190 The Second Circuit cited its decision in Hammad, where it held
that the government is "'authorized by law,' and thus permitted under
[the No-Contact Rule], to 'employ legitimate investigative techniques in
conducting or supervising criminal investigations, and the use of inform-
ants to gather evidence against a suspect will frequently fall within the
ambit of such authorization."'1 9' The court noted that since its decision in
Hammad, it had yet to find government conduct that fell outside of the
"authorized by law" exception.192 The court referenced its decision in
Grievance Committee for the Southern District of N.Y v. Simels,s9 3 which
clarified that "pre-indictment undercover communication with a repre-
sented person does not ipso facto violate the rule." 94

III. WHAT ETHICAL CONSIDERATIONS SHOULD GUIDE

GOVERNMENT ATTORNEYS?

Government attorneys encounter multiple ethical considerations
when being apprised of, investigating, and then intervening in qui tam
cases brought under the False Claims Act. Though some of the consider-
ations overlap, others arise as the case proceeds. For instance, how
should government attorneys conduct themselves in contacts with cur-
rent employees of the investigated entity at the pre-intervention stage?
Do those restrictions change once the government decides, or declines, to
proceed with intervention? Are there deceptive tactics that go too far?

Considerations for a government attorney include balancing the im-
portance of garnering information sufficient to determine if intervention
is warranted and prudent; the necessity of abiding by ethical rules set in
place to (1) secure the protection of represented person and (2) prevent
interference with the client-lawyer relationship and disclosures made ab-
sent counsel;95 and avoiding misunderstandings by a person not experi-
enced in legal matters about an attorney's interests.96 Government at-
torneys have a "statutory duty to investigate violations of certain civil

189. Binday, 804 F.3d at 593.
190. Id.
191. Id. (quoting Hammad, 858 F.2d at 839).
192. Id. at 594.

193. 48 F.3d 640, 649 (2d Cir. 1995).
194. Binday, 804 F.3d at 593.
195. MODEL RULES OF PROF'L CONDUCT r. 4.2 cmt. 1 (AM. BAR Ass'N 2016).

196. MODEL RULES OF PROF'L CONDUCT r. 4.3 cmt. 1 (AM. BAR Ass'N 2016).
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statutes,"197 and must endeavor to strike the appropriate balance be-
tween fulfilling their investigatory duties and complying with applicable
ethical standards.

In Tapp, the court observed that United States Attorneys have "unique
responsibilit[ies] as public legal officers."198 "First, [United States Attor-
neys] had both criminal and civil jurisdiction. Second, [United States At-
torneys] had broad discretion regarding enforcement proceedings, includ-
ing whether to bring them and how they would be brought about."199 In
Berger v. United States,200 Justice Sutherland had the following to say
about United States Attorneys:

The United States Attorney is the representative not of an ordinary
party to a controversy, but of a sovereignty whose obligation to govern
impartially is as compelling as its obligation to govern at all; and
whose interest, therefore, in a criminal prosecution is not that it shall
win a case, but that justice shall be done. As such, he is in a peculiar
and very definite sense the servant of the law, the twofold aim of which
is that guilt shall not escape or innocence suffer. He may prosecute
with earnestness and vigor-indeed, he should do so. But, while he
may strike hard blows, he is not at liberty to strike foul ones. It is as
much his duty to refrain from improper methods calculated to produce
a wrongful conviction as it is to use every legitimate means to bring
about a just one.201

Justice Sutherland's words appear to hinge on the idea that prosecu-
tors have the dual role of ensuring that the guilty do not escape and the
innocent should not suffer.202 There is more at stake than mere wins and
losses. Justice itself hangs in the balance.

In Tapp, the District Court for the Southern District of Georgia
acknowledged that "[e]thics regulators have always recognized the
unique role of prosecutors."203 The court highlighted that, under a tradi-
tional view, prosecutors "should have heightened ethical responsibili-
ties."204 This aspirational view of government attorneys, and specifically
federal prosecutors, raises a question about the lens through which a gov-
ernment attorney's conduct might be viewed. Federal prosecutors

197. In re John Doe, 801 F. Supp. 478, 491 (D.N.M. 1992).
198. Tapp, 2008 U.S. Dist. LEXIS 44212, at *27.
199. Id. at *27-28.
200. 295 U.S. 78 (1935).
201. Id. at 88.
202. Id.
203. 2008 U.S. Dist. LEXIS 44212, at *31.
204. Id. (emphasis omitted).
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"should represent the government in a loyal and disinterested man-
ner . . . . [and] are charged with an overarching duty to seek justice."205

In other words, a federal prosecutor's duty to seek justice is paramount,
and should guide the prosecutor's course of conduct.

ABA Model Rule 4.2's prohibition on contacts with represented per-
sons is not new. The "ethical prohibition," can be traced all the way back
to Hoffman's 1836 treatise206-and has been broadly accepted.207 The
ABA, in its 1969 Model Code of Professional Responsibility,208 recognized
that "[t]he legal system in its broadest sense functions best when persons
in need of legal advice or assistance are represented by their own coun-
sel."209 Justifications for the rule include, inter alia, (1) attempting to
maintain a barrier between a represented person and an overreaching
opposing attorney,210 (2) avoiding the possibility that conversations be-
tween a represented party and an opposing attorney might create the
necessity for the opposing attorney to become a witness,211 (3) protecting
the client from possibly revealing information that could be protected by
a privilege,212 and (4) protecting an attorney's ability to oversee a client's
case.213 In ABA Formal Opinion 95-396, the ABA Committee on Ethics
and Professional Responsibility opined that ABA Model Rule 4.2 should
apply even absent formal proceedings because of the potential harms that
might flow from the difference in levels of sophistication between a lay
person and an attorney.214 The Opinion noted that for Rule 4.2 to meet
its goals, it should have broad coverage-even being able to reach parties
to prospective civil litigation.215

205. Id.
206. DAVID HOFFMAN, A COURSE OF LEGAL STUDY ADDRESSED TO STUDENTS AND THE

PROFESSION GENERALLY 771 (2d ed. Baltimore 1836).
207. ABA Comm. on Ethics & Profll Responsibility, Formal Op. 95-396, 3 (1995) (dis-

cussing communications with represented persons).

208. MODEL CODE OF PROF'L RESPONSIBILITY EC 7-18 (AM. BAR AsS'N 1969).

209. ABA Comm. on Ethics & Profl Responsibility, Formal Op. 95-396, 4 (1995); MODEL
CODE OF PROF'L RESPONSIBILITY EC 7-18 (AM. BAR AsS'N 1969).

210. ABA Comm. on Ethics & Profl Responsibility, Formal Op. 95-396, 4 (1995).
211. John Leubsdorf, Communicating with Another Lawyer's Client: The Lawyer's Veto

and the Client's Interests, 127 U. PA. L. REV. 683, 686 (1979) (discussing rationale for the
No-Contact Rule).

212. Lewis Kurlantzik, The Prohibition on Communication with an Adverse Party, 51
CONN. B.J. 136, 145 (1977).

213. Jennifer M. Buettner, Compromising Professionalism: The Justice Department's
Anti-Contact Rule, 23 J. LEGAL PROF. 121, 127 (1999).

214. ABA Comm. on Ethics & Profl Responsibility, Formal Op. 95-396, 7 (1995) (dis-
cussing communications with represented persons).

215. Id.
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So, when that office phone does ring on an otherwise normal Tuesday
afternoon, just how exactly should government attorneys handle it?

IV. WHERE HAS THE LINE BEEN DRAWN? WHAT CONDUCT HAS BEEN
ALLOWED? WHAT CONDUCT WENT Too FAR?

A. United States v. Hammad: False Subpoena

In United States v. Hammad, the Second Circuit declined to tie the No-
Contact Rule's applicability to the moment of indictment, citing the po-
tential for a government attorney's manipulation of the indictment's tim-
ing as a means for avoiding the No-Contact Rule.2 16 However, the Second
Circuit shared the concerns of the government that too broad a reading
of the No-Contact Rule could hamper legitimate investigatory prac-
tices.217 The Second Circuit refused to construe the rule as disqualifying
undercover investigations.218 Instead, the court focused on the task of im-
plementing sufficient safeguards that would not cripple law enforce-
ment.219

The conduct at issue in Hammad was the issuance of a subpoena by
the prosecutor to assist the government informant's elicitation of admis-
sions from a suspect represented by counsel in a criminal investiga-
tion.220 The Second Circuit held that, under the circumstances of the case,
the government's conduct went too far in contributing to the informant
becoming the prosecutor's alter ego.221 Rejecting a bright-line approach,
the Second Circuit opted for a case-by-case adjudication.222 Even though
the Second Circuit felt the conduct at issue in Hammad exceeded what
should be allowed, the court opined that "the use of informants by gov-
ernment prosecutors in a pre-indictment, non-custodial situation, absent
the type of conduct that occurred in this case, will generally fall within
the 'authorized by law' exception to [the No-Contact Rule] and therefore
will not be subject to sanctions."223

The Second Circuit's emphasis on a narrow reading of the holding in
Hammad highlighted the importance of informants in the investigatory
stages of a criminal prosecution. While some conduct can overstep the

216. Hammad, 858 F.2d at 839.
217. Id.
218. Id.
219. Id.
220. Id. at 840.
221. Id.
222. Id.
223. Id.
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boundary lines of what is "authorized by law," it is nevertheless im-
portant that prosecutors for the government are not overly restricted
from performing investigations for the benefit and protection of the pub-
lic at large. The court's refusal to adopt a bright-line rule further empha-
sized the importance of governmental use of investigatory tactics.

B. United States v. Carona: Recorded Conversations and a False
Subpoena

In United States v. Carona, the conduct at issue was the government's
use of a cooperating witness, who recorded conversations with the de-
fendant and who was provided fake documents by prosecutors for use in
eliciting incriminating statements from the defendant. The prosecution
knew at the time of the conduct that the defendant was represented by
counsel. The defendant argued that, under the circumstances, suppres-
sion of evidence and disqualification of the lead prosecutor was proper.224

Reviewing the trial court's decision, the Ninth Circuit held that the
prosecutors did not violate California's No-Contact Rule.225 The Ninth
Circuit cited its prior holding in United States v. Powe,226 where it found
no violation of the No-Contact Rule.227 In Powe, a cooperating witness
met with the represented defendant and secretly recorded the conversa-
tion before the defendant was charged or arrested.228 Then, the Ninth
Circuit referenced its decision in United States v. Kenny,229 where it pre-
viously held that no violation occurred when a codefendant cooperated
with the government and "recorded a telephone conversation with [the
represented defendant]."230

The Ninth Circuit distinguished the facts in Carona with those in
Powe and Kenny by acknowledging the fake subpoena documents pro-
vided to the cooperating witness by the prosecution.231 The Ninth Circuit
was unwilling to hold that the use of a fake subpoena violated the rule
against contacts with represented persons.232 The court reasoned that the
cooperating witness became no more the prosecutor's alter ego by using
a false subpoena than he already was in reaching an agreement to work

224. Carona, 660 F.3d at 362.
225. Id. at 364.
226. 9 F.3d 68, 69 (9th Cir. 1993).
227. Carona, 660 F.3d at 365.
228. Id.
229. 645 F.2d 1323 (9th Cir. 1981).
230. Carona, 660 F.3d at 365 (quoting Kenny, 645 F.2d at 1337).
231. Id.
232. Id.
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alongside the prosecutor.233 Not only were there no direct contacts be-
tween the prosecutor and the defendant, the indirect communications
failed to resemble an interrogation.234

The Ninth Circuit focused on the indirect-rather than direct-nature
of the communications between the government and the target of the in-
vestigation.235 To the investigation's target, the conversations with the
government informant were just normal conversations.

C. United States v. Binday: Recordings of Telephone Conversations

The Second Circuit, in United States v. Binday, had the opportunity to
revisit its prior holding in Hammad.236 The Second Circuit recognized the
applicability of New York's No-Contact Rule to federal prosecutors
through the McDade Act.237 The court then acknowledged that legitimate

investigative tactics are authorized by law.238 The court rejected the de-

fendant's arguments that the government's conduct exceeded the bounds
of what the law authorizes.239 After the defendant declined to cooperate
with the prosecution, the government made use of an informant to obtain
unfavorable statements from the defendant.240 The Second Circuit recog-
nized that the conversations did not violate the defendant's choice to re-
main silent, because the telephone conversations with an informant were
not custodial interrogations.24 1 Moreover, the court refused to agree with
the defendant's assertion that because the goal of the conversations was
to elicit information about past conduct, rather than present or ongoing
conduct, the conduct was impermissible under the No-Contact Rule.242

Instead, the Second Circuit acknowledged that such a holding would
"swallow the rule" that generally permits the government's use of inform-
ants, because "'past conduct' will often be the focus of such investiga-
tions."243

The Second Circuit held in Binday that the government is "authorized
by law," and thus, under the No-Contact Rule, to make use of legitimate

233. Id.
234. Id. at 366.
235. Id.
236. Binday, 804 F.3d at 593.
237. Id.
238. Id.
239. Id.
240. Id. at 593-94.
241. Id. at 593.
242. Id. at 593-94.
243. Id. at 594.
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investigative tactics.244 These tactics often allow government attorneys
to reach inside a suspected wrongdoer's inner circle and elicit statements
that would be otherwise impossible to elicit. If these investigative tactics
were not allowed, defendants could, in effect, insulate themselves from
prosecution by retaining general counsel. Allowing suspected wrongdoers
to insulate themselves from prosecution for criminal acts likely falls out-
side the policy goals of both the No-Contact Rule and the McDade Act.
Attorneys can have respect for the policies behind ethical rules, even if
strict adherence to the rules is not mandated.

V. WHY SHOULD INDIRECT COMMUNICATIONS BETWEEN GOVERNMENT
ATTORNEYS, INVESTIGATING CIVIL FALSE CLAIMS ACT VIOLATIONS, AND

REPRESENTED OR UNREPRESENTED PERSONS BE ALLOWED?

During the sixty-day investigatory period, attorneys for the govern-
ment have an important task: deciding whether intervention, or alterna-
tively dismissal, in the qui tam case is the best course of action. Govern-
ment attorneys, then, should be able to make use of a wide range of
investigatory tactics, to make a determination about the prudence of in-
tervening in a case, and indeed whether the tenets of justice would be
honored by prosecuting investigation's target.

The Eleventh Circuit has acknowledged that Civil False Claims Act
cases are quasi-criminal in nature.245 Because the Act imposes penalties
of up to treble damages for violations of the Act,246 investigations take a
form more like an investigation of criminal conduct. From January of
2009 through the end of the 2015 fiscal year, the United States Depart-
ment of Justice recovered more than $26 billion in connection with Act
violations in cases and settlements.247 1nvestigations of Act violations are
more like criminal investigations than the prototypical civil case between
two private individuals. Because of this similarity, the range of investi-
gatory methods and tactics that courts have deemed "authorized by law"
should be available to government attorneys during the important sixty-
day investigation period.

In particular, indirect contacts through the use of informants should
be allowed. Akin to an informant's role in a criminal case, in an Act in-
vestigation, an informant for the Government could provide a wealth of

244. Id. at 593.
245. Mclnteer, 470 F.3d at 1360.
246. 31 U.S.C. § 3729(a)(1).
247. Press Release, Dep't of Justice, supra note 2.
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critical information that the Government might otherwise not be able to
obtain.

There is great social value in identifying, investigating, and prosecut-
ing Act violations. The submission of false claims for payment to the gov-
ernment results in a substantial depletion of government resources, ulti-
mately harming the government and the tax payers that fund social
programs and invaluable infrastructure. Allowing government prosecu-
tors the same flexibility in investigating Act violations that they are en-
titled to when investigating criminal misconduct allows important inves-
tigations a better chance at being successful, can help ensure that
investigative tactics are those that have already been approved by the
courts, and can have the ultimate impact of bringing more Act violations
to light-increasing the coffers of the public treasury and ultimately al-
lowing more people who need it, access to important social programs in
healthcare and housing, specifically.

A. Restricting Communication May Hamper Legitimate Investigations

Putting too many restrictions on government attorneys may hamper
legitimate, and statutorily authorized, investigations into Act violations.
If an attorney for the government is to perform his or her duty of inves-
tigating a violation, after being put on notice of a potential violation
through a qui tam suit, the government attorney must be able to use in-
vestigatory tactics that are likely to provide concrete information regard-
ing the liability, or lack thereof, of the investigation's target.

The government has neither the time nor the resources to discover
every false claim for payment on its own. The government, then, relies
on qui tam relators bringing suit to expose misconduct. When a relator
does expose purported misconduct, the government should be able to
make use of its resources to uncover whether such accusations are
founded.

B. Act Violations Are Costly, and Should Be Remedied

Investigations of violations of the Civil False Claims Act are im-
portant, because they result in the recovery of a large amount of fraudu-
lently obtained government funds. In fiscal year 2015 alone, the United
States Department of Justice obtained more than $3.5 billion in settle-
ments and civil judgments because of investigations undertaken using
the Act.24 8 Recoveries obtained under the Act "help preserve the integrity

of vital government programs that provide health care to the elderly and

248. Id.
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low income families, ensure our national security and defense, and ena-
ble countless Americans to purchase homes."249 Act prosecutions have the
peripheral benefit of keeping costs lower for individuals in the United
States that do not have access to federally funded social programs.

Congress recognized the importance of attorney involvement in the in-
vestigative phase when it included the CID process in the Act. 250 31
U.S.C. § 3733 authorizes the use of CIDs whenever the Attorney General,
or a designee, has reason to believe that a person possesses, or has cus-
tody or control over, any documentary material or information that is
relevant to an Act investigation. 251 Allowing government attorneys to is-
sue CIDs to "any person" who may have relevant evidence or information
regarding the investigation,252 furthers Justice Sutherland's lofty goal of
ensnaring the guilty without causing the innocent to suffer.253 The CID
process is a tool that can be used by government attorneys to separate
the potentially legitimate cases from cases that may have less merit.

C. Value in Covert Operations Controlled by Lawyers

Rather than guaranteeing that important rights will be violated, over-
sight of covert operations by attorneys can help ensure that investiga-
tions follow proper procedures and are conducted in a professional man-
ner. Government attorneys are aware of the ethical considerations that
should guide their daily conduct. Qui tam relators, and perhaps investi-
gators employed by government agencies, are not as aware of the ethical
guidelines or of the underlying policy reasons that support those guide-
lines. Government attorney involvement in investigations, then, may
benefit the target of the investigation by reducing the chance that bound-
aries are crossed.

Allowing attorneys for the government to direct investigations will
likely produce investigations that are more focused. Government attor-
neys can direct investigations in a considered way to ensure that the at-
torney can obtain the information he or she needs to make a proper deci-
sion, while also limiting the investigations' bounds to only produce
relevant, useful information. The fear that the target's investigation will
be bamboozled by an all-wise government attorney is in part quelled by

249. Id. (internal quotations omitted).
250. 31 U.S.C. § 3733.
251. Id. § 3733(a)(1).
252. Id.

253. Berger, 295 U.S. at 88.
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the thought that the same government attorney is only looking for a cer-
tain amount of information: enough to decide whether pursuing an action
against the target is a worthwhile task.

"Inescapably, one contemplating illegal activities must realize and risk
that his companions may be reporting to the police."254 The false friends
doctrine255 instructs that the Fourth Amendment256 does not protect a
wrongdoer's mistaken confidence that his or her confidant will not report
the misconduct to the authorities.257 Applying the false friends doctrine
to Act violation investigations can be a critical means of uncovering evi-
dence against a potential defendant-or conversely, of clearing a poten-
tial defendant of any misconduct, which would free the defendant from a
potentially lengthy, expensive, and reputation- shattering prosecution.
These twin benefits not only help the government recover funds fraudu-
lently obtained, but also protect target investigations from potential over-
reach.

In the same way the Fourth Amendment is not offended by the Gov-
ernment's use of "false friends," the tenets of the ethical rules should re-
main intact. If a company executive is bragging to another about being
able to profit from fraudulently-obtained reimbursements, that executive
should not have the benefit of believing his or her words will not later be
reported. Put simply, there is too much public money at stake for inform-
ants not to be available in the Government attorney's toolbox during the
sixty-day investigation period. If the Constitution is not offended by such
Government attorney conduct, perhaps the rules of ethics should not be
offended either.

VI. CONCLUSION

The No-Contact Rule certainly serves an important and valuable func-
tion. The No-Contact Rule helps to ensure that individuals who decide to
take advantage of legal counsel will be able to receive all the assistance
and benefits of the advice of counsel. However, Civil False Claims Act
investigations are valuable as well-returning funds to the public treas-
ury and perhaps deterring future fraudulent conduct by other entities.
Act violations have substantial consequences to taxpayers and recipients

254. United States v. White, 401 U.S. 745, 752 (1971).

255. The "False Friends Doctrine" directs that an individual who makes incriminating

statements to another individual, believing the individual to be a trusted confidant, does so

at his or her own peril. The Fourth Amendment does not protect a wrongdoer's mistaken

belief that his or her words will remain with the hearer only. See Lopez v. United States,

373 U.S. 427 (1963).
256. U.S. CONST. amend. IV.

257. Hoffa v. United States, 385 U.S. 293, 302 (1966).
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of beneficial social programs provided by the government. Allowing, and
perhaps even encouraging, government attorneys to take advantage of
investigative tactics that are recognized as legitimate in criminal law in-
vestigations could provide substantial benefits to the public at large. The
money on the line belongs not only to the government, but to the people.
The money on the line serves the people of the United States in critical
and treasured ways.

Erica L. Burchell


