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Georgia, across this country, and the impact he has had on students, like
myself and Professor Gerwig-Moore, would be unmanageable.
Ladies and Gentlemen, distinguished guests, law school faculty, and
most esteemed colleagues, it is my pleasure to introduce to you our
wonderful, distinguished keynote speaker, Mr. Stephen B. Bright.
MR. BRIGHT: I cannot tell you how honored and delighted I am to
be here at Mercer. I have always had a special place in my heart for
Mercer. There is no greater dean of any law school in the United States
of America than Daisy Floyd. I am particularly glad to be here with
Dean Floyd serving her second term as dean of the law school, and I
know how much you all benefit from that. I also am so glad to be invited
by Sarah Gerwig-Moore. She took my class when she was at Emory Law
School. I am very proud of my students and what many of them have
gone on to do, and she is one that I am most proud of.
Her program here at Mercer provides post-conviction legal representation to people. For those people, that is the only possibility of legal
representation they have. People have a right to a lawyer at trial and
on appeal. However, for someone who is wrongly convicted and sentenced
to prison in Georgia, there is no right to a lawyer for review in stages
beyond that-habeas corpus proceedings in the state and federal courts.
What type of legal system has a mechanism for correcting Constitutional
errors but does not give people lawyers to correct those errors? This is
one of the things we have to change in the legal system. Fortunately,
there are people free today in this state because of the representation
that this highly regarded clinic at Mercer has provided.
I am delighted to speak on this subject because it is so critically
important. The only bipartisan agreement that we have in the United
States of America today is that the criminal justice system is broken.
The sentences imposed in the last forty years are excessive. People have
been sent to prison who should not go there. In addition, we have a
system of capital punishment that has sentenced people to death not
because they committed the worst crimes or that they had the most
incorrigible backgrounds, but because they had the misfortune of being
assigned the worst lawyer. Unfortunately, no state has more of this than
Georgia.
I want to ask each of you here today, whether you plan to work for a
big law firm and make a lot of money, work in private practice and make
a lot of money, work as a prosecutor or government lawyer, or work as
a public defender, to think about these issues and what can you do about
them, lawyers are the trustees of the system of justice. Lawyers have a
monopoly on legal services and it is a way to make a lot of money.
However, with that monopoly comes a great responsibility.
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There is responsibility that goes with this opportunity to make it a
system that works for everyone and not just the one that works for
rearranging the assets of the upper 1%. All lawyers, including professors
and whatever type of lawyers we are, must ensure the system works for
the smallest person with the smallest case who is coming into court.
What I am going to talk about fits nicely with the last panel's
discussion and how we are a captive of our history. Justice Brennan
once said we cannot escape the grip of the historical legacy spanning
centuries of racial oppression and we remain imprisoned by the past so
long as we deny its impact on the present. McCleskey v. Kemp, 481 U.S.
279, 344 (1987). We have to look at our history. I cannot cover
everything today in this little time but I will suggest some reading to all
of you. First, I would recommend that you read an article in Atlantic
Magazine by Ta-Nehisi Coates about the black family in the age of mass
incarceration that discusses much of what I cannot cover today.
We are being told today that black lives matter. Unfortunately,
throughout history and even today, that has not been the case in
Georgia and in the United States. At the time of slavery, black lives
mattered some because slaves were property whose owners had an
interest in protecting their property. The states of the old Confederacy,
the southern states, are considered the death belt. These were the states
that held a captive population of Africans who were kidnapped, brought
here on slave ships, sold, and put to work. This slavery system had to be
protected and prisons were not really an option, not that there were
many prisons back then. So the death penalty was critical to maintaining slavery. In 1843, Michigan abolished the death penalty and other
Northern states were either abolishing it or limiting its use; meanwhile,
in the South, a person could get the death penalty for passing out
leaflets because of the fear of slave insurrection. In three Southern
states, enslaved Africans outnumbered white people. So there was
always a fear of insurrection and the death penalty was part of the
terrorism that kept this system afloat until the Civil War.
After the end of slavery came convict leasing. At that point, black lives
did not matter at all. I teach a course where I start off with slavery and
convict leasing, and I am amazed that each year I have students who tell
me "I majored in history and I never ever heard of convict leasing before
I took this course." If you would like to learn more about convict leasing,
you should read Worse Than Slavery by David M. Oshinsky, and Slavery
by Another Name by Douglas Blackmon. Worse than Slavery is really
about convict leasing, primarily in Mississippi but throughout the South.
Oshinsky demonstrates that convict leasing was worse than slavery
because, as I said, there was a property interest in protecting slaves, but
there was not a property interest in protecting rented convicts. Convict
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leasing, by the way, was mostly for black people, not for white people.
People who were arrested for vagrancy and loitering and all sorts of
other non-existent or minor crimes were sentenced to jail and then they
were leased to plantations, to railroads, and to coal mines. There, many
were worked to death because they were disposable. If a coal mine
caved in around Birmingham, the owners could just cover it up and call
the sheriff to rent more convicts and continue mining.
The same thing happened on the plantations. There, convicts lived in
horrible conditions with no health care. Many died of diseases as a
result. Blackmon points out in Slavery by Another Name that Alabama
maintained convict leasing through World War II. A lot of people
thought slavery ended with the Emancipation Proclamation. It actually
did not. In the 1940s and 1950s and after, black people in the citrus
groves in Florida or the cotton fields in Georgia were being paid in
wages that amounted to slavery. This was called sharecropping, where
freed slaves really could not get away and were treated virtually like
slaves. Black lives did not matter.
If we look then at lynching, obviously, black lives did not matter there
at all. I also want to point out an additional way in which black lives did
not matter and were not protected. The Equal Protection Clause of the
Fourteenth Amendment to the Constitution was intended to protect freed
slaves, granting them the same protection as any other citizen within a
community as they went about their daily business. The Supreme Court
gutted that idea in the case that arose out of the "Colfax Massacre,"
United States v. Cruikshank, 92 U.S. 542 (1876). [See WILLIAM J.
STUNTZ, THE COLLAPSE OF AMERICAN CRIMINAL JUSTICE 106-111(2011).]
In law school, we look at how the contracts are worded, how the
criminal law is worded, and how does the procedure work, but we do not
stand back and ask, "Is this morally right?" The fact is for most people,
courts are irrelevant because they do not have a lawyer. If you want to
get a different perspective on the law, Ian Millhiser has written a book
called Injustices (2015). He says few American institutions have
inflicted greater suffering on people in the United States than the
United States Supreme Court. The Justices shaped a nation where
children toiled in the coal mines, where people were forced into camps
because of their race, where women were sterilized without their
permission, and where Jim Crow survived. It is important to see that
the law is often covering up terrible evils that take place in our society
and provides no protections.
Another thing about lynching is the role of Richard Russell, who is
celebrated so much in Georgia, but Richard Russell's greatest accomplishment was keeping an anti-lynching law from passing in the
Congress of the United States. Today, when we are worried about
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terrorism Congress passes a law against terrorism so fast people do not
even have time to read it. However, when people were being lynched,
when there was terrorism, when there were Night Riders, when people
were being lynched near Winder, Georgia, Richard Russell's hometown,
where two black couples were taken out of their carriage down to the
river and lynched right there, Richard Russell went back to the Senate
of the United States and says this is about the Constitution, state's
rights, federalism, and then filibustered and used all the procedural
mechanisms at his control. As a result, the Senate to this day has never
passed an anti-lynching law. We are taking down the Confederate flag,
we should be taking down all these monuments to Richard Russell, but
we probably have better things to do.
Then came the chain gang, which was a national disgrace. A book and
movie about it made Georgia somewhat of a Pariah state, if it was not
already, by exposing that brutal practice.
Black lives hardly mattered during the Jim Crow era when we had a
racial caste system that put white people at the top and Africans at the
bottom. Isabel Wilkerson's marvelous book, The Warmth of Other Suns
(2010), describes the great migration of the African-Americans who
moved from the South to the North. A lot of people think it was just
people wanting to move up north for opportunities or who thought it
would be nice to live in Chicago, New York, or Los Angeles. No, they left
the South because black lives mattered so little that if you worked on a
plantation, the owner could shoot you dead with no repercussions in the
court system if he thought you did something he did not like. Black lives
did not matter. Black lives did not matter at all during this time, even
as late as the 1940s. A streetcar driver in Atlanta could pull out a pistol
and kill a black person on the streetcar because he had smarted off to
him. That is all it took. He had not committed any crime, had not done
anything to anybody, but black lives did not matter. There were no
repercussions for that. A black man who was seen as looking the "wrong
way" at a white woman could lose his life just for that. And since that
time, we have never had any truth and reconciliation in the United
States like that in South Africa.
The Truth and Reconciliation Commission in South Africa tried to
bring the truth out and seek accountability and what could be done
about this horrible past; meanwhile, we just try to pretend it does not
exist. We just try to whistle past the graveyard, but it still has an
influence on us today.
When Richard Nixon became President, he said that it would be better
to double the prison population than to increase funding for the war on
poverty, which is what he did. Black lives were part of his political
strategy-the Southern strategy. This was a strategy to make an appeal
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to race and, therefore, get southern white people to join the Republican
Party. This strategy led to the second great migration in American
history-the migration of white people from the Democratic Party to the
Republican Party, which was done with a great deal of racial demagoguery. During the time after this, the population of prisons and jails in the
United States increased from 200,000 people in the 1970's to 2.3 million
recently, higher than any country in the world by far. It is now down a
little. It has decreased to 2.2 million.
We know that crimes against blacks are not investigated as thoroughly
or prosecuted as aggressively as those against whites. We have a system
today that is so out of balance that it is not an adversary system.
Prosecutors dictate sentences by their charging decisions and by their
plea bargaining decisions. Ninety-five percent of all criminal cases are
resolved by plea bargains in state courts and 97% in the federal
courts-not by trial. Many poor people who are sent to death row or
who are sent to prison are often sent there because they had virtually
no representation or had the misfortune to be represented by a lawyer
who was so overworked and who lacked the resources for investigation,
experts, and other critical things that the lawyer simply could not
provide the representation guaranteed by the Sixth Amendment for
every person accused of a crime.
The criminal justice system is the part of our society that has been
least affected by the Civil Rights Movement. There has been progress
in the South. John Lewis was almost beaten to death in Selma, but he's
my Congressman today. That is a big change. There are AfricanAmericans in the legislature, there are African-Americans on city
councils and county commissions, but in courthouses all over the South,
it is no different than it was in 1940 or 1950. The judge is white, the
prosecutors are white, the court-appointed lawyers are white, and the
only person of color is the defendant. I do not know how many capital
trials I have watched where the only person of color in the front of the
court was the person on trial for his life. Georgia's population is over
30% black. Georgia's judges are 91% white. That is only nineteen of
over two hundred superior court judges in Georgia that are AfricanAmerican.
Georgia district attorneys are 93% white. Out of forty-nine district
attorneys, who have the most power in this legal system today, only
three are black. The legislators in Georgia told us that the judicial
districts were drawn to dilute the black vote. They made sure on behalf
of the people of Georgia that there were not going to be black judges and
black district attorneys because they drew the districts large enough
that the black vote would be diluted. So, counties like Washington
County, Jefferson County, and Hancock County, where over 50% of the
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population is African-American, are in different judicial circuits, despite
bordering one another, so that we have white judges and prosecutors.
So the question I want to ask you is, first of all, what are you going to
do to change this? What are you going to do about this terrible vestige
of white supremacy and racial oppression that exists today and denies
us a judiciary that reflects the people of Georgia, gives us prosecutors
that do not represent the population of Georgia? What are you going to
do to change and correct this historical wrong that should have been
corrected years ago? So, give that some thought because is something
we desperately need to do.
So many of the people coming before the criminal justice system are
African-Americans. As I said, about 30% of the population in Georgia
is African-American-31.5. Half of that population are men, about 15%
But 61% of the people in Georgia's prisons are black. If you do not think
race influenced how they got there, you need to spend time in the courts
in this state seeing what happens.
We are more aware of race and the role that it plays today after the
killing of Michael Brown by a white police officer in Ferguson, Missouri.
We know more about police practices now. We have all seen one
shooting of an unarmed black man by police after another. We had one
black man shot in Atlanta while walking around a neighborhood stark
naked. He did not have a knife or a gun hidden anywhere because there
was nowhere to hide it, but he was shot dead by the police.
There are two things that have told us a lot that we did not know
before. First, DNA testing has told us that a lot of people who were
convicted and sentenced to death, sentenced to life in prison, or
sentenced to any prison term were actually innocent. Secondly, cell
phones and other surveillance equipment, which told us that when
Walter Scott was running away he was shot in the back by the police.
Now, if that cell phone video did not exist, that officer would be on the
beat today and Walter Scott would be buried and nobody would know
what happened. We have all seen the video of Eric Garner being choked
to death on the streets for selling cigarettes while he is saying "I can't
breathe, I can't breathe!" There are more of these examples. We know
that, and it is well documented, that a person of color is more likely than
a white person to be stopped by the police, more likely to be abused
during that stop-whether this involves pulling a gun on him, handcuffing him, putting him in a squad car, or making him lie down on the
floor.
Bryan Stevenson, my colleague and good friend, came home one night
when he was working with me and was suddenly surrounded by police
officers with their guns pointed at him, they put him spread eagle on the
front of his car. That would never happen to me-it has never happened
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to me. It was because he was black. He was humiliated as all his
neighbors gathered around. We know that the likelihood is greater that
a black person will be arrested after being stopped in this way. While
lately we have paid a great deal of attention to police, we need to pay
attention to how people are treated once in the legal system and not just
how they are treated by law enforcement.
There is a demand for documenting police activity-including body
cameras and cameras in police cars-because so many people were in
denial about it, but we must also focus on what is happening in the
courts where all these discretionary decisions are made by white people
about black lives. First, I want to discuss the municipal courts. These
courts are not discussed much, but most people who come into the legal
system come in through our municipal courts. That is where you are
going if you get stopped for speeding or you run a stop sign or whatever
it may be.
St. Louis County, Missouri, where Ferguson is, has eighty-one
municipal courts in that one county. As the Justice Department pointed
out, these courts were not in the business of public safety. They are in
the business of raising money for these municipalities. In Georgia, we
have three hundred and fifty municipal courts. They are often referred
to as cash cows, which does not generate respect for the judicial system.
Warwick, Georgia has a population of only 454. Last year, the
municipal court there brought in 1.2 million dollars in fines an fees.
These are not courts of justice. These are courts of profit. Many of the
people working in these courts are part-time. A lawyer may be a judge
in one court, a prosecutor in another court, or a defense lawyer in
another court. Some of these courts only meet once a week or one night
a week, and in many of these little municipalities they have their own
Municipal Code and their own Police Department. In East Point, there
are police cars everywhere stopping people because there is a lot of
pressure on the police to arrest people. Of course, there is also a
tremendous pressure on the judges to find people guilty and to fine
them.
There are no juries in these courts. There are no lawyers in many
places, and, of course, people will be fined. For a person of means, if you
are fined $1,000 or more, you pay it, and you are never going to deal
with that court again. But what if you are poor and you cannot pay?
What if you cannot pay anything at all? The friendly judge will look over
at you and say, "That's no problem, we'll put you on the installment
plan." You will be able to pay in twelve months, but you are going to
pay a private probation company that will charge you a certain amount
just to sign up. Then, it is going to cost $40 a month. This is not just
in municipal court but in state courts as well. It is going to cost you $40
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a month and all they will do is collect your check. You do not get any
counseling from these probation officers-all they do is take your check
every week.
In Bowden, Georgia, a town on the Alabama border, we recently
brought an end to the practice of shaking people down for money after
a fine was imposed. The judge after imposing a fine required people to
come up with money at that time. The poor people did not have the
money. The judge would tell them, "Well, you better go to the ATM or
you better call your mama, your sister, or somebody because if you don't
come up with $300 then you are not getting out of here tonight. You are
going to jail."
So, what are the problems in these municipal courts based on what
you have learned in law school? One, the accused have no lawyers.
Gideon v. Wainwright, 372 U.S. 355 (1963), says every person hailed into
court charged with a crime has a right to a lawyer. Argersinger v.
Hamlin, 407 U.S. 25 (1972), says in any case where there is a possible
loss of freedom the accused is entitled to a lawyer. Therefore, if a judge
is locking people up because they cannot pay, those people have a right
to a lawyer. Another case is right out of Georgia, Bearden v. Georgia,
461 U.S. 660 (1983) that says the judge cannot lock people up for failure
to pay unless it is a willful failure to pay. Despite this ruling, there are
debtor's prisons all over this state full of people who cannot pay and who
have been locked up because of their failure to pay fines.
We recently represented Adel Edwards, a man who lives on food
stamps and is intellectually disabled. He cannot read or write and lives
very far below the poverty line. He was fined $500 for the high crime
of burning leaves without a license in his back yard. He could not pay
so he was put on twelve month probation so he could pay his $500 fine.
He was taken to jail from court because he could not make any payment
the day he was fined. He was later released and reported weekly to his
probation officer. He paid $158, which is what he could, until we found
about his case. Normally, he would have had to go to jail, but we cited
Bearden v. Georgia to the court and got it to terminate his probation.
When it did, Mr. Edwards owed $680 on his $500 fine. He was actually
behind where he had started because of the private probation fees. Hills
McGee, a disabled veteran in Augusta, had a fine of only $250, but he
paid over $500 and still owed $160 long after the time for paying it had
expired. So, off to jail he went. This is one of the examples of price
gouging in the criminal system that is done with the approval of the
criminal courts. In fact, the state court judges filed an amicus brief for
private probation companies in the Georgia Supreme Court. Judges are
supposed to be fair and impartial, not on the side of the private
probation companies.
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There is something morally wrong with this. There is something
morally wrong with some of the wealthiest people in society getting rich
off the poorest and most destitute. It is also a very bad law enforcement
policy because it encourages crime. If a judge tells people they have to
pay money or go to jail, and they do not have a job, any income, any way
of raising any money, and nobody in their family can help them, some
of them are going to steal and sell drugs to make money to pay their
fines. What kind of law enforcement policy is that? Why would we want
to encourage people to break the law in order to pay their fines?
Next, we need to talk about re-entry. We should avoid the entry in
the first place in many minor cases because these people do not need to
go to jail. They have not done anything much. Does it make sense to
put a man in jail for burning leaves? Another example, is a woman
found in a parking lot in Cordele the other day. She had been beaten
brutally by her partner. They were both addicted to smoking some sort
of cleaning fluid. What did this compassionate society do for her? They
took her to court and charged her with two counts of drug abuse.
We need to do away with municipal courts. That was proposed in St.
Louis County-to get rid of those eighty-one municipal courts and have
one court with full-time judges, full-time prosecutors, and with defense
lawyers. Leaders asked Vanita Gupta, the head of the Civil Rights
Division of the Department of Justice, what they could do in Ferguson,
and she suggested it would show good faith if they hired public
defenders so people are not coming into these courts and told by judges
to plead guilty and be fined. So, I want to ask: what can you do? Some
people say we are beyond the point of no return-that we are so addicted
to squeezing money out of these poor people that we can never stop. We
have got to think about justice. If we truly think about justice, we are
going to do away with municipal courts. We will also end the use of
private probation because this is a government function that should be
handled by government agencies, as it used to be for so long.
We must also make good on the constitutional requirement of
providing poor people accused of crimes with lawyers as required by
Gideon v. Wainwright and its progeny. Justice Hugo Black wrote in
Griffin v. Illinois, 351 U.S. 12 (1956), "There can be no equal justice
where the kind of trial a man gets depends on the amount of money he
has." Of course, that was an aspiration that Hugo Black and Earl
Warren and other members of the Court had, but it is not an aspiration
of the courts today. We have all said the Pledge of Allegiance since we
were children, which ends: "with liberty and justice for all." Do not
believe for one minute that there has ever been justice for all. Of course
not, and there probably never will be, but we can at least try to get
there. It says over the Supreme Court building "Equal Justice Under
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Law." If we are not doing any better than we are now, we are going to
have to sandblast that down and replace it with "your American Express
card welcome here" or something similar.
If you have ever been in the drunk tank or what they call the intake
area of a jail? If you have been, you know that you want two things. You
want out. You want out because some of the people in there with you
look pretty dangerous, some are really mentally ill, and some are going
through withdrawals. You want out and you want a lawyer to get you
out. If you have the money, you will have a lawyer down there at the
Bibb County Jail and he or she will have you out of there that day.
Meanwhile, if you are poor, in some places in this state, you may sit in
jail for months before you even see a lawyer. Oddly, if you are charged
with a misdemeanor, you will likely get an opportunity to plead guilty
and get out on what they call "jail clearing day" in some places. If you
plead not guilty and say you did not commit the crime, you stay in jail
and are told you will have a trial in six months to a year. So, people
plead guilty whether they are innocent or guilty. Freedom is right there;
you can get out that day and be back on the streets if you just plead
guilty. So people do. Of course, they are not told they will be placed on
probation with conditions they cannot meet and given fines they cannot
pay. They are not told they are being set up to fail and they will be back
in jail not too long after that.
Not all states have this type of debtor's prisons. In those states, court
fees and fines can only be collected through civil collection procedures.
They can garnish wages, seize property, do other things, but they cannot
put people in jail because they are too poor to pay. Yet, we do that every
day in every county in Georgia. I hope you will figure out something to
do about it.
Finally, let me talk about race and poverty and how it is influencing
outcomes in the criminal courts. As I said, most of our prosecutors are
white and most of the prosecutors are deciding what to charge, whether
to charge, when to charge, whether to seek the death penalty, whether
to seek a mandatory minimum, whether to seek life without parole, or
whatever it may be. The overwhelming majority of people accused of
crimes cannot afford lawyers. Often, those people end up pleading guilty
with no lawyer or the very casual involvement of a lawyer.
I recently observed guilty pleas being accepted by a judge in the
Superior Court of Crisp County, in Cordele. There was a line of people
in front of the judge, with a public defender standing on one end and the
prosecutor on the other end, who all pled guilty together. A few of these
people were not represented by a public defender. They chose not to pay
the $50 public defender fee to be represented by a public defender
because they knew a public defender was not going to help them. They

518

MERCER LAW REVIEW

[Vol. 67

were going to get the same plea offer and sentence whether they a the
public defender or not. So, they all plead together and the judge went
down the row and sentenced each defendant one at a time. Generally, at
the end of that process, the prosecutor asks for the sentence she
wanted-restitution, jail time, probation, or whatever it may be.
Meanwhile, all the public defender does is ask the judge to please add
the $50 public defender fee. If I am a defendant standing in the middle
of the line, I am thinking, what is this? This woman is asking for fines
and this guy, who is supposed to be on my side, is asking for a $50 fine.
The truth of the matter is nobody is on my side. One young woman was
put in jail and brought to court for stealing a $5 candy bar. She was
sentenced to a large fine, community service, and probation.
During these pleas, everyone in the court-including the judge, the
prosecutors, the defense lawyers, those in the audience-all see the
complete corruption of the court. Finally, at the end, the judge asks if
those who plead guilty were satisfied with their lawyers. How would
they know if they are satisfied? They only met the lawyer a few minutes
ago and only talked to them for ten to fifteen minutes. They do not
know what a lawyer is supposed to do. There was no real legal
representation involved here. Legal representation involves an interview
with the client. In fact, it usually takes several interviews with a client
to build a relationship of trust and confidence. Here, there was no
interview. Real legal representation involves an investigation or at the
very least the lawyer reads the police report. That did not happen here.
Legal representation involves an assessment of the legal issues in the
case and what motions will be filed. This never happened. There was no
legal representation provided at all. It is a complete farce. The public
defenders were not serving as lawyers. High school kids could do what
they were doing. When you become a lawyer, make up your mind that
you are not going to become that lawyer who is just processing people
through the system and not representing people, which is what the Sixth
Amendment guarantees.
The budget for public defenders is a fraction of that for prosecutors
and police departments. We spend a hundred billion annually in this
country in providing money for prosecutors, police departments, sheriff's
departments, state bureaus of investigations, crime laboratories, and
anybody else that might in some way assist in the prosecution of a case,
but all we hear about defending a case is what we cannot afford. For a
long time in Georgia we talked about the need for a public defender
system, but people said, "We don't want a Cadillac-all we need is a
Chevy." This is serious-it is about life and liberty. Why would we not
want a Cadillac? Instead, we have a broken down Chevy. In fact, we
may even have a horse and buggy, although it is better in some places

20161

SYMPOSIUM TRANSCRIPT

519

depending on how much money the counties put into their public
defender offices. Fulton County pays 90% of the public defender costs
and they have a good public defender system. In DeKalb County they
have a good system as well. Meanwhile, if you go down to many other
circuits, you may see dedicated public defenders struggling with the
impossible job of handling enormous caseloads. Or if you go to some like
the Cordele Circuit, you will see only token representation as people are
processed through the system with no real representation.
The power of prosecutors was illustrated recently with the execution
of Kelly Gissendaner. When she was executed, she sang the first verse
of Amazing Grace and got halfway through the second verse before the
drugs took her life. This is not a typical death penalty case. This is not
a multiple murder, a serial killer, or like a Brian Nichols who went into
a courtroom and shot a judge, court reporter, a deputy sheriff, and a
federal agent. Instead, this was a love triangle. Kelly Gissendaner was
going out with another guy and they conspired to kill her husband. The
other guy lures her husband far away from their home and stabs the
victim to death with Gissendaner nowhere near. The guy gets blood all
over him and, of course, the prosecution has a locked case against him.
So what happens? This is how the American justice system works-he
gets a plea bargain in exchange for his testimony against her because
the prosecution does not have a case against her.
The boyfriend is now serving a life sentence and eligible for parole.
The state offered a sentence of life plus twenty-five years to Ms.
Gissendaner. The State of Georgia, through its prosecutor, determined
that this crime would be adequately punished with that sentence.
However, as so often happens, Ms. Gissendaner got some bad advice
from a lawyer who told her to reject the plea. She went to trial and it
cost Ms. Gissendaner her life. She was a pretty remarkable person. She
spent twenty years on death row. During that time, she had a very
positive influence not only on the inmates there but on many of their
children, the guards, and the guards' children. There were people in the
prison pleading for her to be granted clemency. Former Chief Justice
Norman Fletcher, one of the most respected lawyers in all of Georgia,
voted to uphold her conviction when he was on the Georgia Supreme
Court, but urged for her sentence to be commuted. Despite all of this,
she was put to death.
Why did Kelly Gissendaner get the death penalty but multiple
murderers like Brian Nichols do not? Wayne Williams, who killed
twenty children in Georgia, did not get the death penalty. So why does
Kelly Gissendaner get the death penalty? She was executed because she
did not take the plea deal. You will learn in law school that this is the
way the plea bargaining system works-if a defendant does not accept
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the offer, she pays the "trial tax" if convicted by getting the more severe
sentence. But I will tell you any person who stands back from that, as
I hope you will, will realize that this is a profound moral wrong that we
should not be a part of.
As with most Georgia executions, the State gets its execution, but it
always loses public support for the death penalty because of the
inequities in every case. Everybody urged the state to commute Troy
Davis's sentence and to give him life in prison without parole because he
might be innocent. The state killed him anyway. Robert Holsey was
executed last December even though his lawyer, who was ultimately
indicted and went to prison for stealing clients' funds, was drinking a
quart of Vodka a day. That is not unusual in Georgia death penalty
cases. John Young, who was sentenced to death in Bibb County, met his
lawyer on the prison grounds not long after trial. His lawyer was not
visiting him. His lawyer was in jail on state and federal drug charges.
Andrew Brannan was executed in January. He had no record, and was
a decorated Vietnam veteran with post-traumatic stress syndrome. The
most shameful one of all was Warren Hill in February, who was
intellectually disabled. I met Warren Hill a number of times. You did
not have to spend very long with Warren Hill to know that he was
intellectually disabled. Every expert, nine out of nine, said he was
intellectually disabled; Georgia killed him anyway. This is not anything
to be proud of in our state but that is how it works.
I want to just say a few more things about race and the few cases that
do go to trial. First, the exclusion of people of color from juries. We do
not have many people of color as judges or as lawyers. However, we
would hope that in any community that is 20 - 30% African-American
that people of color will be serving as jurors. However, throughout the
history of this country, the practice of prosecutors has been to strike
African-Americans from jury service causing many people to be tried by
all white juries, even in communities that have substantial black
populations. Not everyone knows this because the parties exercise their
peremptory strikes of potential jurors outside the presence of the public
and usually the media. The Supreme Court said in Batson v. Kentucky,
476 U.S. 79 (1986), that a party cannot strike jurors because of race. So
if a party strikes all or a disproportionate number of blacks, which
happens a lot, the party must have a race neutral reason for those
strikes, and if the reasons are race neutral then the strike is upheld.
Justice Marshall, who was the only one on the Court who had ever tried
a case, said this is not going to work, and he has been right. As Judge
Mark Bennett has said, a judge who deals with a prosecutor every day
is not going to say that the prosecutor intentionally discriminated on the
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basis of race and then lied about it by giving a reason other than the
real reason.
Like the mass plea bargaining, this is another one of those times when
everyone in the system, as well as observers, if there are any, knows
what is going on. Everybody knows the potential juror was struck
because of race and everybody knows that the reason being given is
complete nonsense. But there are a lot of judges who were prosecutors
and they struck all the blacks themselves so do you really think they're
going to call a prosecutor for doing that? An Alabama case was recently
upheld where the prosecution used all twenty-one of its strikes against
African-Americans. If you really believe that those were really all race
neutral strikes, there is a bridge in Brooklyn that's for sale and I will
take offers right now for that. The Florida supreme Court and the
Eleventh Circuit upheld a case in which the prosecutor gave as his
reason, "I struck her because she was a young black woman and the
defendait is a young black man." This obviously is not a race neutral
reason, and the court found it was not. However, the prosecutor also said
he did not like her answers regarding the death penalty. The court
accepted this non-reason as the reason for the strike.
Of course, this encourages prosecutors to give as many reasons as
possible for a strike. An Illinois appellate court called this practice a
complete charade. The court stated surely every prosecutor is given a
list of handy dandy race-neutral reasons so that they can use them. The
court was being sarcastic, but that is true. A North Carolina prosecutor
received, at a training program, a one-page handout called "Batson
Justification: Articulating Juror Negatives," which contained a list of
"race-neutral reasons" to be used to strike black jurors. So before the
prosecutor has even seen the jurors he or she has a list of race neutral
reasons. Texas does the same thing. I am sure the prosecutors in
Georgia have just such a list. On the list were reasons such as age-too
young or too old, attitude-such as an air of defiance, or lack of eye
contact. Looked down, looked up, arms folded-body language. That is
a race neutral reason to strike a person of color from the jury-the fact
that their arms are folded. Boredom. That is the one that really got me
because I have picked a lot of juries, and I yet to have one where the
jurors were riveted by the selection process. Some do find jury duty
interesting, but most of it is standing in line, waiting in this room,
waiting in that room. It's boring.
In the case of Timothy Tyrone Foster in Rome, Georgia, one of the
prosecutors was known for striking blacks. He later became a judge and
was known for striking blacks. He was brought in by the District
Attorney in Rome, as an expert on death penalty cases. In my opinion,
he was actually brought in as an expert on race discrimination in
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selecting juries. They struck all four of the African-Americans who were
in the jury pool so they had an all-white jury. Then, in the closing
argument, they argued to the jury that it should give the death penalty
to deter people in the projects. At that time, Tim Foster and his family
were among the African-Americans who made up 90% of the people
living in the projects. The jury obliged by imposing the death penalty.
When their strikes of the prospective black jurors were challenged, they
gave forty reasons-eight to twelve reasons for each person. Twenty
years after the trial we got the prosecution's file. They had forgotten to
shred their notes after jury selection. We found a few interesting things
in those notes. There was a list of all the people summoned that went on
for a number of pages but all the black people were highlighted in green
with a "B" by their name. These racially coded lists were circulated
around the prosecutor's office to get people to give comments about them.
They also circled the race of the jurors on their jury questionnaire.
One of the jurors who was stuck was named Eddie Hood. He is black.
He was referred to by the prosecution as B-1. Another black juror was
B-2, another was called B-3, and so forth. They ranked the black jurors
against each other in case they were forced to pick one. They had a list
of definite "No's"-the people that had to be struck. On this list, the
first five names are African-Americans. There is only one white person
on this list. One of the African-Americans on the list was struck the
morning of the trial for cause leaving the other four blacks who were
struck. In these notes, it also states that the Church of Christ does not
take a stand on the death penalty but leaves it up to each member. One
of the reasons they gave for striking Eddie Hood, B-1, was that he was
a member of the Church of Christ and that it was opposed to the death
penalty, even though they knew better. All of this was done to control
the composition of the jury.
As a society, we need to take collective responsibility for this history
and what is happening in the courts now. The legal profession needs to
take primary responsibility because of the duty lawyers have to make
the system work. Lawyers must make the system work so that black
people who come to court are not relegated to being B-1's and B-2's and
"definite no's"-that people of color are treated with dignity when they
come in court. You go to any court in the country today and it looks like
a slave ship is docked outside the courthouse-people of color are
brought in wearing jump suits and in chains, sometimes with their
hands and feet chained. If you degrade people when they come to court,
and then brutalize them in prison, do you really think a little re-entry
program is going to do anything after they serve thirty or thirty-five
years or whatever it may be? There must be a sustained effort to lift
people up in hope and comfort, to make a difference, to deal with these
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things that I have talked about. One of the important things that
lawyers do, even if they do not succeed in representing their clients, is
give people hope, give people opportunities, counsel people, and answer
all their questions about the legal system and their predicament in it,
and give people someone to stand up and make their case for them.
I want to end by talking about two black lawyers who practiced law
in Chattanooga, Tennessee in 1900. It is hard to believe that two
African-American lawyers had a successful law practice in Chattanooga,
Tennessee at that time, but they did. While they were in practice, a
black man, Ed Johnson, was convicted of rape and sentenced to death.
His court-appointed lawyers advised him not to appeal and got out of his
case. His father came to Noah Parden, one of these two lawyers, and
asked him to take the case. They had to decide if they would take the
case of this black man who was condemned to die, which was the most
controversial type of case there was. When Parden consulted his
partner, Styles Hutchins, about whether they should take the case,
Hutchins said "to those for whom much is given, much is expected. We'll
take the case." So, Noah Parden took the train to Washington, D.C and
became the first African-American to argue before a justice of the
Supreme Court. He argued before Justice Harlan who granted a stay of
execution. That night, the sheriff left the jail unguarded, and a mob
took Ed Johnson out of jail and lynched him. The mob took him to a
bridge, hung him, and shot him repeatedly. Soon thereafter, the house
of a minister in Chattanooga who spoke out against lynching was burned
down. Within two weeks of the lynching, Noah Parden and Styles
Hutchins left Chattanooga, the community they lived in and where they
practiced law, and never came back again.
What I want you to think about is this: when Ed Johnson's father
came and asked if they would take the case, they had to know that
nothing would ever be the same if they took that case. Everything that
they had worked for, everything that they had built, the community that
they were in, the practice that they had, nothing would ever be the
same. But Styles Hutchins said, "to whom much is given, much is
expected." We do not get such hard choices today. We are not put in
that situation, but when the time comes that the poor and the powerless
come and ask for your help, I hope you will remember to answer that
question, yes. To whom much has been given, including a law degree,
much is expected. Thank you very much.
PROFESSOR COLE: Good afternoon, and welcome to the Symposium's afternoon session. I am John Cole, a professor at the law school,
and I'll be moderating the panel. I'm going to give a short introduction.
The first speaker this afternoon is Russell Gabriel, who is the head of
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the Criminal Clinic at the University of Georgia and has been involved
in criminal defense for many years in various places. The second speaker
is Sherod Thaxton, a sociologist with a Ph.D in Sociology and Criminology. He then got a law degree and is now an assistant professor at UCLA
heavily involved in the area of death penalty charging and sentencing
as well as criminal justice. The third speaker is our own Teri McMurtyChubb, who is a great additional to our faculty, incredible, in the areas
of race, critical legal studies, and has a unique perspective on all of this,
too.
PROFESSOR GABRIEL: Thank you, Professor Cole. I am honored
to be here at Mercer. A lot of the morning speakers touched on issues
that have intersections with what all of us are going to say, certainly
with what I hope to address.
I want to talk about lawyers for poor people, I want to talk about
lawyers who are representing defendants in the criminal justice system,
and I want to connect that to some themes having to do with race and
an issue that is current in Georgia with respect to our public defender
system.
What is the standard of care for a public defender? What's the
standard of care for a criminal defense lawyer? If your brother or sister
were arrested and you had the money to hire an attorney to represent
him or her, would you hire a public defender if you could?
Public defenders are full-time criminal defense lawyers. They are
specialists, as are many other lawyers throughout the practice of law.
They have full-time investigators on staff. They have a lot of experience,
they know the prosecutors, and they know the judges. Criminal law
practice tends to be local. The only criminal lawyers who try more cases
are prosecuting attorneys. Apart from the fact that public defenders are
not for hire, why wouldn't you hire one? The answer is likely because
we know that they have too many cases. We are afraid that even if they
are stellar attorneys, they will not be able to spend the time that they
need to spend on that case. Specialists or not, we believe they only
deliver minimal representation, and too often we are right. It's hardly
news that public defenders have too many cases in places around the
country, certainly in many places throughout Georgia.
By the time Gideon v. Wainwright was decided in 1963, it was already
well understood that providing attorneys for every indigent defendant in
criminal cases would be a huge undertaking. It was already understood
that it would help to have standards of some sort to guide attorney
performance, standards to measure attorney performance, standards
with which a system could advocate for more funding, and more
resources, in order to do the job right. So why aren't we closer now to

