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Following a relatively quiet and uneventful 2012 survey period, the
United States Supreme Court stepped up its activity significantly in the
area of employment discrimination during the 2013 survey period.' The
Supreme Court handed down several significant rulings. In University
of Texas Southwestern Medical Center v. Nassar,' the Court established
a "but-for" rule of causation for purposes of Title VII retaliation cases.'
In Vance v. Ball State University,' the Supreme Court determined the
parameters of who qualifies as a "supervisor" for purposes of establishing
vicarious liability in workplace harassment actions under Title VII.V

At the circuit level, the United States Court of Appeals for the
Eleventh Circuit continued to be extremely busy in the employment
discrimination area during the survey period. However, continuing the
recent trend, few of the decisions handed down were published opinions.
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1. This Article covers significant cases in the area of employment discrimination law
decided by the United States Supreme Court and the United States Court of Appeals for
the Eleventh Circuit during 2013. Cases arising under the following federal statutes are
included: the Age Discrimination in Employment Act of 1967 (ADEA), 29 U.S.C. §§ 621-
634 (2012); the Civil Rights Act of 1866 and 1871, 42 U.S.C. §§ 1981, 1983 (2012); Title VII
of the Civil Rights Act of 1964 (Title VII), 42 U.S.C. §§ 2000e to -2000e-17 (2012); and the
Americans with Disabilities Act of 1990 (ADA), 42 U.S.C. §§ 12101-12213 (2012). For
analysis of Eleventh Circuit employment discrimination law during the prior survey period,
see Peter Reed Corbin & John E. Duvall, Employment Discrimination, Eleventh Circuit
Survey, 64 MERCER L. REV. 891 (2013).

2. 133 S. Ct. 2517 (2013)
3. Id. at 2534.
4. 133 S. Ct. 2434 (2013).
5. Id. at 2454.
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In fact, the Eleventh Circuit handed down only two published opinions
in the Title VII area and five published opinions in the area of employ-
ment discrimination overall. The number of unpublished employment
discrimination opinions handed down by the court of appeals continues
to be so large that one must begin to question the wisdom of so many
parties pursuing continued appeals that have little chance of success in
the face of established precedent.

I. TITLE VII OF THE C1VIL RIGHTS ACT OF 1964

A. Theories of Liability and Burdens of Proof

1. Disparate Treatment. The model of proof for determining
liability in Title VII of the Civil Rights Act of 1964 (Title VII circum-
stantial evidence, disparate treatment cases has been established for
more than forty years. Since 1973, when the Supreme Court handed
down its landmark decision in McDonnell Douglas Corp. v. Green, the
courts have used a somewhat mechanical approach in applying the
McDonnell Douglas burden-shifting model of proof to determine liability.
However, it appears that a few "chinks in the armor" are beginning to
form in the McDonnell Douglas approach.

For instance, in Perez v. Thorntons, Inc.,8 the United States Court of
Appeals for the Seventh Circuit, in the context of reversing a summary
judgment in favor of the employer in a Title VII action, held that "the
time has come to jettison the 'ossified direct/indirect paradigm' in favor
of a simple analysis of whether a reasonable jury could infer prohibited
discrimination."' The Eleventh Circuit has not yet gone this far, but,
beginning with the court's 2011 opinion in Smith v. Lockheed-Martin
Corp.," the court has taken a much more flexible approach in deter-
mining whether Title VII plaintiffs have established a prima facie case
of discrimination. In Lockheed-Martin, the Eleventh Circuit determined
that a plaintiffs inability to present evidence of a "similarly situated"
comparator was not necessarily fatal to the plaintiff's claim if there was
also a "convincing mosaic of circumstantial evidence" of intentional
discrimination." This more flexible approach has resulted in making

6. 42 U.S.C. §§ 2000e to 2000e-17 (2012).
7. 411 U.S. 792 (1973).
8. 731 F.3d 669 (7th Cir. 2013).
9. Id. at 703, 711 (quoting Hitchcock v. Angel Corps, Inc., 718 F.3d 733, 737 (7th Cir.

2013)).
10. 644 F.3d 1321 (11th Cir. 2011).
11. Id. at 1328 (quoting Silverman v. Bd. of Educ., 637 F.3d 729, 734 (7th Cir. 2011).
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it more difficult for employers to obtain summary judgment at the
district court level and has also resulted in more reversals of summary
judgments on appeal.12

Even Lockheed-Martin's more flexible approach could not save the
plaintiff in Lewis v. City of Kennesaw." The City of Kennesaw,
Georgia utilized an Internet and Electronic Mail Acceptable Use Policy,
which governed the use of City-issued email accounts. The City followed
what it referred to as a "more-than-five rule," in which employees had
to send or receive more than five inappropriate emails before they were
subject to discipline. An audit of the employee email accounts revealed
that there were twenty-three employees who had violated the policy
more than five times. Of the twenty-three employees, twenty were
white, two were black, and one was Hispanic. Four of the white
employees who were disciplined pursuant to the policy (for suspensions
of varying lengths) brought a race discrimination action pursuant to
Title VII. The district court granted summary judgment for the City."'
On appeal, the Eleventh Circuit affirmed, holding that the plaintiffs had
not produced evidence of any similarly situated comparators, nor had
they presented the "'convincing mosaic of circumstantial evidence' of
discrimination" required by Lockheed-Martin."

2. Workplace Harassment. In Vance v. Ball State University,"
the Supreme Court decided the issue of who qualifies as a "supervisor"
for purposes of determining vicarious liability under Title VII in
workplace harassment actions." This issue was expressly left open in
the Court's prior opinions in Burlington Industries, Inc. v. Ellerths and
Faragher v. City of Boca Raton.'e In Vance, the plaintiff worked as a
catering assistant for Ball State University. The case involved the
plaintiff's interactions with another catering specialist who exercised
some supervisory authority over the plaintiff but who admittedly did not
have the power to "hire, fire, demote, promote, transfer, or discipline" the
plaintiff.20 The plaintiff alleged that this employee "gave her a hard
time at work by glaring at her, slamming pots and pans around her, and

12. See, e.g., Chapter 7 Trustee v. Gate Gourmet, Inc., 683 F.3d 1249 (11th Cir. 2012);
Hamilton v. Southland Christian Sch., Inc., 680 F.3d 1316 (11th Cir. 2012).

13. 504 F. App'x 880 (11th Cir. 2013).
14. Id. at 880-81.
15. Id. at 882 (quoting Lockheed-Martin, 644 F.3d at 1328).
16. 133 S. Ct. 2434 (2013).
17. Id. at 2450.
18. 524 U.S. 742 (1998).
19. 524 U.S. 775 (1998).
20. Vance, 133 S. Ct. at 2439.
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intimidating her."21 She ultimately filed a Title VII action alleging that
she had been subjected to a racially hostile work environment. The
district court granted summary judgment in favor of Ball State
University, and the Seventh Circuit affirmed the district court's
decision.22

On appeal the United States Supreme Court held that

an employer may be vicariously liable for an employee's unlawful
harassment only when the employer has empowered that employee to
take tangible employment actions against the victim, . . . to effect a
"significant change in employment status, such as hiring, firing, failing
to promote, reassignment with significantly different responsibilities,
or a decision causing a significant change in benefits."'

Much of the Court's opinion addresses the position taken by the
dissent, which advocated to follow the Equal Employment Opportunity
Commission (EEOC) Guidance on the definition of supervisor.24

Unpersuaded, the majority found that the EEOC Guidance contained a
"nebulous definition of a 'supervisor'" that "would frustrate judges and
confound jurors."' Because the supervisor in this case admittedly had
no power to take any tangible employment action against the plaintiff,
the Court affirmed the opinion of the Seventh Circuit. 6

3. Retaliation. The proper standard of proof in Title VII retaliation
cases was the issue before the Supreme Court in University of Texas
Southwestern Medical Center v. Nassar.2 7 The plaintiff was a medical
doctor of Middle Eastern descent who specialized in internal medicine
and infectious diseases. He worked as a member of the faculty at the
University of Texas Southwestern Medical Center and as a staff
physician at Parkland Memorial Hospital, which was affiliated with the
university. The plaintiff filed a complaint against one of his superiors,
alleging that she was biased against him because of his religion and
ethnic heritage and that she had made comments such as "Middle
Easterners are lazy." The plaintiff resigned from his teaching position
at the university in order to accept a full-time staff physician position at
the hospital. However, shortly after the plaintiffs complaint about his
superior and, in response to some pressure from the university, the

21. Id.
22. Id. at 2440.
23. Id. at 2443 (quoting Burlington, 524 U.S. at 761).
24. See id. at 2452, 2455.
25. Id. at 2443-44.
26. Id. at 2454.
27. 133 S. Ct. 2517 (2013).
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hospital withdrew the offer to the plaintiff. The plaintiff then brought
an action pursuant to Title VII, alleging race and religious discrimina-
tion and retaliation. The jury found for the plaintiff and entered a
substantial verdict in his favor. The United States Court of Appeals for
the Fifth Circuit affirmed the retaliation finding, which is the portion of
the case that made its way to the Supreme Court.'

The Supreme Court concluded that "[tihe text, structure, and history
of Title VII demonstrate that a plaintiff making a retaliation claim ...
must establish that his or her protected activity was a but-for cause of
the alleged adverse action by the employer."29 In reaching its decision,
the Court was influenced not only by the plain language of the statute,
but also by the Court's prior decision for purposes of age discrimination
actions pursuant to the Age Discrimination in Employment Act of 1967
(ADEA)o in Gross v. FBL Financial Services, Inc." Because the lower
court applied a lesser causation standard, the Fifth Circuit's decision
was vacated, and the case was remanded for further proceedings.3 2

The issue of third-party retaliation was before the Eleventh Circuit in
Underwood v. Department of Financial Services." The plaintiff was
employed with the Florida Department of Financial Services, and his
wife worked for the Florida Department of Health. The plaintiff's wife
filed an employment discrimination action against her employer and,
approximately one month after her case was resolved, the plaintiff was
fired from his position because he was "no longer a good fit."' Relying
heavily upon the Supreme Court's decision in Thompson v. North
American Stainless, LP,35 the plaintiff filed a retaliation action pursu-
ant to Title VII.36 The district court granted summary judgment for
the employer.17 On appeal, the Eleventh Circuit affirmed, stating that
the Thompson decision is distinguishable because, unlike Thompson,
here the plaintiff, himself, had not engaged in any protected conduct."
In conclusion, the court of appeals stated that it could not find "any
binding authority suggesting that, under Title VII, an employer can
unlawfully retaliate against one of its own employees, who did not

28. Id. at 2523-24.
29. Id. at 2534.
30. 29 U.S.C. §§ 621-34 (2012).
31. 557 U.S. 167 (2009).
32. Id. at 180.
33. 518 F. App'x 637 (11th Cir. 2013).
34. Id. at 638-39.
35. 131 S. Ct. 863 (2011).
36. Underwood, 518 F. App'x at 638.
37. Id. at 639.
38. Id. at 643.
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engage in protected conduct, because that employee's spouse, who was
a non-employee, filed a discrimination charge against a different
employer.""

In Bailey v. City of Huntsville," the Eleventh Circuit again addressed
the degree of temporal proximity necessary to establish the element of
causation in a retaliation case." The plaintiff had worked as a
lieutenant for the City's police department. She filed a retaliation action
pursuant to Title VII, alleging that she was not promoted to a captain
position in retaliation for a grievance she had filed about an earlier
promotion decision. The district court granted the City's motion for
summary judgment.4" On appeal, the primary issue was whether the
length of time between the filing of the grievance and the City's decision
not to promote the plaintiff was sufficiently close to raise an inference
of causation for purposes of the plaintiff's prima facie case.' Stating
that a "five-month time lapse is considered too long under [the court's]
precedent" and noting that there was no other evidence of causation,
the Eleventh Circuit affirmed.45

B. Procedural Issues

1. Admissibility of Evidence. It is an unusual case when the
issue of admissibility of evidence is the deciding factor at the appellate
stage, but that was true in Kidd v. Mando American Corp.," one of the
Eleventh Circuit's few published decisions during the survey period. The
plaintiff worked as an accountant in charge of accounts payable and
general ledger for the defendant company, a Korean-owned auto parts
manufacturer. When the plaintiff's supervisor, the assistant accounting
manager, was terminated, the plaintiff assumed many of his responsi-
bilities for a number of months while a successor was being located
(although her pay did not increase). The defendant ultimately hired a
Korean male, Byong Woo Seo, for the position. The plaintiff was never
considered as a potential candidate. When the plaintiff complained
about Seo's selection, she allegedly was told by the defendant's human
resource (HR) manager that the defendant's upper management "refused

39. Id.
40. 517 F. App'x 857 (11th Cir. 2013).
41. Id. at 861.
42. Id. at 859-60.
43. Id. at 861.
44. Id.
45. Id. at 866.
46. 731 F.3d 1196 (11th Cir. 2013).
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to even consider an American candidate."' The plaintiff brought an
action pursuant to Title VII alleging gender, racial, and national-origin
discrimination with respect to the defendant's promotion decision. The
district court granted summary judgment for the company."

On appeal, in considering the relative qualifications between the
plaintiff and Seo, the court of appeals held that both candidates were
reasonably qualified for the position, stating, "[olur well-established
circuit precedent prohibits us from deciding whom as between two
candidates an employer should have hired."'9 However, with respect
to the HR manager's alleged comment, the Eleventh Circuit found that
the statement, if admissible in evidence, could be "outcome determina-
tive."o The admissibility of the evidence, in turn, depended upon the
role the HR manager played in the decision-making process." If that
role was "largely ministerial," then the remark would be deemed
personal opinion (and hence, inadmissible). 2 If, on the other hand, the
HR manager had been included in the decision-making process, the
statement could be deemed an admission by the defendant (and hence,
admissible)." If the statement was found to be admissible, the plaintiff
would have created a disputed issue of material fact on the issue of
pretext, and summary judgment would have been inappropriate."
However, because the statement was subject to different interpretations
and because the HR manager's role in the decision-making process was
unclear, the Eleventh Circuit remanded the case to the district court to
determine the admissibility of the statement into evidence."

C. Remedies

1. Arbitration. Although not an employment case, some brief
mention should be made of the Supreme Court's decision in American
Express Co. v. Italian Colors Restaurant" because of its potential
impact on employment arbitration performed, according to Gilmer v.
Interstate/Johnson Lane Corp." The plaintiffs were merchants who

47. Id. at 1200.
48. Id. at 1201.
49. Id. at 1206.
50. Id. at 1208.
51. Id. at 1207-08.
52. Id. at 1210.
53. Id.
54. Id.
55. Id. at 1210-11.
56. 133 S. Ct. 2304 (2013).
57. 500 U.S. 20 (1991).
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accept American Express cards. They brought a class action lawsuit
against American Express alleging violation of federal antitrust laws.
However, the merchants had signed a contract that required all disputes
to be resolved by arbitration and also provided that there was no right
to arbitrate the claims as a class. American Express moved to compel
arbitration pursuant to the Federal Arbitration Act (FAA). 8  The
district court granted the motion, but the United States Court of Appeals
for the Second Circuit reversed, holding the class action waiver
unenforceable." On appeal to the Supreme Court, however, the Court
squarely came down on the side of arbitration and reversed the court of
appeals, holding that the contractual waiver the parties had agreed to
was indeed enforceable under the FAA."o Although not an employment
case, this case certainly will impact attempted class actions in the
employment setting.

2. Front Pay. In Weatherly v. Alabama State University," the
legal issues were secondary to the court's public admonishment of the
administration of Alabama State University (ASU).62 The Eleventh
Circuit panel began the opinion by stating, "The facts of this case should
greatly concern every taxpaying citizen of the State of Alabama."63 The
plaintiffs were three senior administrative employees for ASU.
Together, they brought a Title VII action alleging racial and sexual
harassment, a hostile work environment, and various forms of retalia-
tion."

Interestingly, the Eleventh Circuit panel apologized for the "offensive
and demeaning language contained in [the] opinion," which the court
explained came "directly from the trial record."' The plaintiffs were
all African-Americans, and the allegations of the complaint were directed
primarily at two individuals holding high-level administrative positions,
both of whom were also African-American. The evidence showed that
use of the "n" word was commonplace with these individuals, and the
record was filled with racial epithets and sexual remarks. The plaintiffs
testified that they were "humiliated .. . stunned .. . degraded .. . hurt
... and embarrassed" by this conduct. When their complaints went
unheeded, the plaintiffs brought suit. Following a jury trial, the jury

58. 9 U.S.C. §§ 1-16 (2012); American Express Co., 133 S. Ct. at 2308.
59. 133 S. Ct. at 2308.
60. Id. at 2312.
61. 728 F.3d 1263 (11th Cir. 2013).
62. See id. at 1273-74.
63. Id. at 1265.
64. Id. at 1266-68.
65. Id. at 1266 n.1.
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found in favor of all three plaintiffs on most of their claims. The district
court also awarded front pay in the amounts of $392,648.23, $309,453-
.60, and $376,509.65, respectively (representing in each instance, one to
two years of front pay).66 On appeal, in addition to some procedural
and jurisdictional rulings, the court of appeals rejected out of hand
ASU's appeal of the front-pay issue, holding that its arguments clearly
had been waived.6 7 The Eleventh Circuit concluded with this parting
shot:

We are left to speculate who is in charge at ASU. Regardless, however,
we are unnerved by the apparent acquiescence to, if not outright
condoning of, the abusive work environment created by its high-level
employees. Such conduct simply has no place in a work environment,
especially at a publicly funded university'

3. Attorney Fees. It is highly unusual for a defendant to obtain an
award of attorney fees in a Title VII action. In Wigfall v. Sodexo,
Inc.,69 one of the defendants, St. Leo University, found itself as one of
the fortunate few. After the plaintiffs brought a race discrimination and
retaliation action pursuant to Title VII (along with several other claims),
the district court granted St. Leo's motion for judgment on the pleadings
as to the race discrimination claim and later granted its motion for
summary judgment on the retaliation claim."o Thereafter, the district
court also granted St. Leo's motion for an award of attorney fees,
holding, under the standard set out in Christiansburg Garment Co. v.
EEOC,n that the plaintiff's claims had been "frivolous, unreasonable,
or without foundation" and awarding St. Leo's attorney fees amounting
to $181,216.50.72

On appeal, the Eleventh Circuit affirmed only part of the award."
The court of appeals agreed with the district court that the race
discrimination claims met the Christiansburg standard but held that
there was enough evidence supporting the retaliation claim to avoid a
holding that it was "groundless or without foundation."" Accordingly,
the Eleventh Circuit vacated the award of attorney fees and remanded
the case to the district court to determine what portion of the attorney

66. Id. at 1266-69.
67. Id. at 1273.
68. Id.
69. 539 F. App'x 942 (11th Cir. 2013).
70. Id. at 944.
71. 434 U.S. 412 (1978).
72. Wigfall, 539 F. App'x at 944 (quoting Christiansburg, 434 U.S. at 421).
73. Id. at 946.
74. Id. at 945 (quoting Sullivan v. Sch. Bd., 773 F.2d 1182, 1189 (11th Cir. 1985)).
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fees had been attributed to the defense of the race discrimination
claim. 5

II. AGE DISCRIMINATION IN EMPLOYMENT ACT

The most noteworthy ADEA appeals decided during the survey period
concerned application of the cat's-paw theory, workforce reductions, and
dismissals with prejudice. Discussion of these cases, along with a few
others, follows.

A. The Application of the Cat's-Paw Theory

Sims v. MVM, Inc., the only published ADEA decision issued during
the survey period, concerned continued applicability of the cat's-paw
theory to ADEA cases in light of the Supreme Court's decision in Staub
v. Proctor Hospital." The appellate panel rejected Sims's attempt to
apply the theory premised on his claim of age-based animus by his
immediate supervisor against him in light of the new cat's-paw teachings
in Staub.7" Acknowledging that this was an issue of first impression
within the circuit, the panel was able to sidestep the question of whether
Staub alters the current Eleventh Circuit jurisprudence on the
application of the cat's-paw theory to ADEA cases."

For purposes of deciding the appeal, the panel assumed that Sims only
had to meet the lower burden for establishing scienter, which he argued
Staub now required." Even under that lighter standard, the court
concluded that Sims was unable to prove his claim due to a lack of
causation." While not directly addressing Staub's effect on causation,
Sims gives clear indication of how this panel would decide the question
if it was directly presented.

The panel reasoned that because Staub had been decided under an
entirely different statutory scheme, one that utilizes a different proof
standard, the foundational basis for the theory in that statutory context
was not dispositive in the statutory context of the ADEA.82 The court

75. Id. at 946.
76. 704 F.3d 1327 (11th Cir. 2013).
77. 131 S. Ct. 1186 (2011). In Staub, the Supreme Court applied the cat's-paw analysis

in another type of employment-discrimination case. See id. However, Sims argued on
appeal that Staub lowers the burden for ADEA plaintiffs. Sims, 704 F.3d at 1335.

78. Sims, 704 F.3d at 1335, 1336.
79. Id. F.3d at 1336.
80. Id.
81. Id.
82. Staub sued under the Uniformed Services Employment and Reemployment Rights

Act of 1994, 38 U.S.C. § 4311(a), (c) (2012). Staub, 131 S. Ct. at 1190.
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stated, "Because the ADEA requires a 'but for' link between the
discriminatory animus and the adverse employment action as opposed
to showing the animus was a 'motivating factor' in the adverse
employment decision, we hold that Staub's 'proximate causation'
standard does not apply to cat's paw cases involving age discrimina-
tion."' The appeals court also noted that "Staub is primarily a case
about agency principles and vicarious liability" and that nothing in the
Supreme Court's ruling in Gross v. FBL Financial Services, Inc. (which
held that the ADEA mandates showing of "but for" causation) bars
application of those principles to attempted cat's-paw claims under the
ADEA statutory causation scheme.'

Because Sims had failed to show that bias was the "but for" cause
behind the termination of his employment, agency and liability
principles could not salvage his ADEA claim." The court reasoned
further that because the supervisor who decided to fire Sims had been
evaluating employees at Sims's level for possible layoff for some months
before taking the adverse employment action, the necessary "but for"
causation was not present in the case.86 The court noted that the
supervisor had concluded that Sims's job performance landed him at the
bottom of the performance list among his peers and consequently at the
top of the layoff list." Additionally, the panel observed, everyone the
decision maker consulted with, besides Sims himself, had specifically
recommended Sims for layoff.8 As such, even if Sims could show that
his immediate supervisor had recommended his termination because of
his age, Sims could not show that his age was the "but for" cause for his
layoff.89

B. Reductions in Force

Continuing a trend noted during the last survey period, Eleventh
Circuit panels continue to apply both the McDonnell Douglas and the
Gross analyses to ADEA claims at the summary judgment phase.o It
is fair to say that absent direct evidence, ADEA plaintiffs have an

83. Sims, 704 F.3d at 1336.
84. Id.
85. Id.
86. Id. at 1337.
87. Id.
88. Id.
89. Id.
90. For an extensive discussion of the application of these two analyses, see Sims, 704

F.3d at 1332-33.
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increasingly difficult time surviving summary judgment in the wake of
the Gross "but for" requirement.

Mitchell v. City of Lafayette," a workforce reduction case, is a typical
example of the increasingly common affirmance of summary judgment
for the employer under both analyses. In Mitchell, the panel concluded
that under either analysis the plaintiff had failed to establish a prima
facie case, rebut the employer's proffered legitimate non-discriminatory
reason, or offer any competent evidence that age was the "but for" reason
in his layoff.92 A similar dispositive dual analysis of a plaintiff's ADEA
claim also occurred in Bailey v. City ofHuntsville, other aspects of which
are reported above."

C. Intra-Military Immunity Doctrine

In Norris v. Secretary, U.S. Department of the Army," the Eleventh
Circuit affirmed the district court's dismissal of an attempted cause of
action under the Feres v. United States" intra-military immunity
doctrine.96 Under that doctrine, United States military personnel may
not sue the federal government for injuries arising out of their military
service." Norris, a "dual status" National Guard technician," sued
claiming that her injuries were the result of her civilian, not military
service." The panel concluded that although the Eleventh Circuit had
not previously been called on to address the application of this unique
branch of immunity, under every test developed by other circuits, 00

Norris's claim was barred by the immunity. 0'

91. 504 F. App'x 867 (11th Cir. 2013).
92. Id. at 871, 872.
93. See supra notes 40-45 and accompanying text.
94. 517 F. App'x 873 (11th Cir. 2013).
95. 340 U.S. 135 (1950).
96. Norris, 517 F. App'x at 874.
97. Id.; see also Feres, 340 U.S. at 146.
98. Dual status refers to occupying both military and nonmilitary positions during

military service. Norris, 517 F. App'x at 874.
99. Id.

100. Compare Mier v. Owens, 57 F.3d 747, 750 (9th Cir. 1995) (inquiring whether "the
challenged conduct is integrally related to the military's unique structure") with Brown v.
United States 227 F.3d 295, 299 (5th Cir. 2000) (stating that only "claims arising purely
from [a plaintiff employee's] civilian position" are justiciable, while claims that "originate
from [a plaintiff employee's] military status" are not).

101. Norris, 517 F. App'x at 874.
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D. Retaliation

Another ADEA decision issued during the survey period, Cobb v. City
of Roswell,'02 raised an interesting question of what constitutes an
adverse employment action for purposes of stating a retaliation
claim.103 The plaintiff, a former police officer, claimed that he was
forced to retire from his job in retaliation for previously having
complained of age discrimination. In support of his claim, he alleged
several discrete acts as evidence of a former employer's claimed
retaliatory animus. The most interesting of these acts involved the city's
decision to require Cobb to surrender his service revolver upon his
retirement. The plaintiff contended that he was humiliated and
degraded as a result and had therefore sufficiently established that this
act was an adverse employment action."' The panel rejected this
assertion.' The panel concluded that surrender of the service
revolver was nothing "more than a petty slight or minor annoyance."0 6

E. Dismissals with Prejudice

Perhaps finally reflecting the predicted effect of the Supreme Court's
Twombly decision' on preliminary pleading practice in the district
courts, the Authors noticed a considerable increase in affirmed dismiss-
als with prejudice during the survey period. See, as examples, England
v. Hillsborough Community College,08 and Caraway v. Secretary, U.S.
Department of ransportation'o In each of these appeals, the panel
affirmed the conclusions of the lower courts that no plausible claims had
been asserted in the plaintiffs' complaints."o

III. AMERICANS WITH DIsABILIIs ACT

The Authors finally are seeing the predicted uptick in the number of
Americans with Disabilities Act (ADA) cases reaching the court of
appeals during the survey period. Each of the decisions discussed below

102. 533 F. App'x 888 (11th Cir. 2013).
103. Id. at 896.
104. Id. at 892. The city later rescinded its decision and permitted Cobb to keep his

service revolver as a gift. Id.
105. Id. at 896.
106. Id.
107. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).
108. 546 F. App'x 881 (11th Cir. 2013).
109. 550 F. App'x 704 (11th Cir. 2013).
110. Id. at 711; England, 546 F. App'x at 885.
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was brought pursuant to the American with Disabilities Act of 1990111
as amended in 2008.112 Part of the 2008 amendments substantially
lowered the bar for stating an actionable disability-discrimination
claim."' Nevertheless, the Twombly effect is also reflected in affirmed
dismissals with prejudice under the ADA, even as amended."4

A. Dismissals with Prejudice

District courts are increasingly subjecting ADA complaints to the more
exacting Twombly standard. Sometimes the result is unanticipated,
however. In Fodor v. D'Isernia,"s the panel reversed in part the
district court's dismissal with prejudice of a pro se plaintiff's com-
plaint."6 The panel concluded that the liberal reading required of the
complaint for a pro se plaintiff permitted the legal conclusion that the
plaintiff had named the proper defendant."'

B. Employer Knowledge of Disability

Howard v. Steris Corp.,"' confirmed that an employer still must
have actual knowledge of an individual's disability before liability can
attach for disability discrimination; constructive knowledge remains
insufficient."9

C. Reasonable Accommodation

As also anticipated, most of the ADA decisions during the survey
period concerned the reasonable accommodation provisions of the
amended ADA. The outer contours of the employer's obligations to
accommodation and what constitutes a reasonable accommodation are
beginning to come into view.

111. 42 U.S.C. §§ 12101-12213 (2012).
112. In 2008, Congress enacted the Americans with Disabilities Act Amendment Act

of 2008, Pub. L. No. 110-325, 122 Stat. 3553, which substantially altered the scope of
coverage of the ADA to include a broader definition of individual with a disability. See id.
§ 4, 122 Stat. at 3555. The Authors have long predicted an increase in ADA claims after
the amended definition became effective.

113. Id.
114. See supra notes 107-10 and accompanying text.
115. 506 F. App'x 965 (11th Cir. 2013).
116. Id. at 967.
117. Id. at 966.
118. 550 F. App'x 748 (11th Cir. 2013).
119. Id. at 751.
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1. Leave of Absence. In Santandreu v. Miami Dade County, 20

the court concluded that indefinite leave is still not a reasonable
accommodation under the ADA, even after the amendments. 2 1

Santandreu suffered from various medical conditions and was instructed
to avoid stressful activities, such as work. After several extended leaves,
the county threatened adverse employment action, and the plaintiff
resigned and ultimately brought suit. Santandreu effectively sought an
indefinite leave of absence.12 2 The district ruled in the county's favor,
concluding that indefinite leave was not a reasonable accommoda-
tion. 12 3  Relying on several pre-amendment decisions, the panel
affirmed the district court's decision."

2. Transfers. In Roddy v. The City of Villa Rica,' the panel
addressed the unsettled question of whether an employee who had never
requested a transfer as an accommodation can maintain a cause of
action based upon his employer's failure to transfer him. 2s The panel
concluded that an employer need not be prescient.12 7

3. What Accommodation Must Be Provided? In Wilf v. Board
of Regents of the University System of Georgia,'128 another panel reaf-
firmed a principle first articulated in Stewart v. Happy Herman's
Cheshire Bridge,'2 namely that a qualified individual with a disability
is only entitled to a reasonable accommodation, not necessarily the
accommodation of her choice.o

4. Must a New Job Be Created? In Smith v. Sturgill,13 1 the
panel affirmed that an employer need not create a new position of

120. 513 F. App'x 902 (11th Cir. 2013).
121. Id. at 905.
122. Id. at 904.
123. Id. at 904-05.
124. Id. at 905 (citing Wood v. Green, 323 F.3d 1309, 1314 (11th Cir. 2003) and Duckett

v. Dunlop Tire Corp., 120 F.3d 1222, 1226 (11th Cir. 1997)).
125. 536 F. App'x 995 (11th Cir. 2013).
126. Id. at 996.
127. Id. at 1000.
128. 544 F. App'x 906 (11th Cir. 2013).
129. 117 F.3d 1278, 1286 (11th Cir. 1997).
130. Wilf, 544 F. App'x at 907.
131. 516 F. App'x 775 (11th Cir. 2013).
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employment to accommodate a disabled employee.132 Again, the panel
relied upon pre-amendment decisional law."'3

C. Medical Fitness For Duty Testing

Owusu-Ansah v. Coca-Cola Co." is the only published ADA employ-
ment decision rendered during the survey period. In the case, the court
concluded that an employer does not violate the ADA by requiring a
worker whose workplace conduct had alarmed a supervisor to undergo
a fitness-for-duty examination.'a The plaintiff's supervisor became
concerned by what he considered to be Owusu-Ansah's threatening
behavior during a meeting. As a result, the employer required a fitness-
for-duty examination as a condition of his return to work."6

While Owusu-Ansah agreed to the examination, he refused to answer
certain questions about his job and workplace issues that were asked by
a psychiatrist during his examination. He also refused to sign a release
that would have allowed the psychiatrist to discuss his impressions of
the plaintiff with others. Ultimately, the employer allowed the employee
to return to work after he completed other testing."37

First, the panel concluded that one need not be a qualified individual
with a disability in order to challenge medical testing under the
ADA."' The court was also able to conclude that Coca-Cola's testing
of the plaintiff in this instance was clearly "job-related and consistent
with business necessity" and therefore lawful."' "[Wie conclude that
Coca-Cola had a reasonable, objective concern about Mr. Owusu-Ansah's
mental state, which affected job performance and potentially threatened
the safety of its other employees."'o The Supreme Court denied
certiorari review of this decision during the survey period.' 4'

IV. EQUAL PAY ACT

Summary judgment in favor of the employer on an Equal Pay Act of
1963 (EPA)142 claim was reversed in part in Edwards v. Fulton

132. Id. at 776.
133. Id. (citing Wood, 323 F.3d at 1312-14 and Lucas v. W.W. Grainger, Inc., 257 F.3d

1249, 1257-58 (11th Cir. 2001)).
134. 715 F.3d 1306 (11th Cir. 2013).
135. Id. at 1312.
136. Id. at 1309, 1310.
137. Id.
138. Id. at 1311.
139. Id.
140. Id. at 1312.
141. 134 S. Ct. 655 (2013).
142. 29 U.S.C. § 206 (2012).
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County." There, the district court determined that Edwards had
failed to identify an appropriate comparator in support of his EPA claim
and granted the county's motion for summary judgment on that
claim." The court of appeals reversed, concluding that while the
comparator position Edwards relied upon in the district court had
slightly different job duties than the position he occupied, the positions
were sufficiently similar for comparison for purposes of establishing a
prima facie case under the EPA.14 1

The court of appeals also reversed the district court's grant of
summary judgment to the county on a "factor other than sex" de-
fense.146 The panel determined that fact questions existed concerning
application of the defense in the case, thereby precluding summary
judgment. 47

V. SECTION 1983

Speech and immunity decisions dominated the § 1983 appeals decided
during the survey period.

A. Speech
Facebook made its appearance, the Authors believe for the first time,

in the Eleventh Circuit employment case of Gresham v. City of Atlan-
ta," an unpublished opinion. Gresham was a City of Atlanta police
officer who posted unfavorable comments concerning a co-worker on the
private portion of her Facebook page.149 The City became aware of the
comments and concluded that they reflected unfavorably on the police
department. An internal affairs investigation ensued. After she was
denied a promotion, Gresham sued claiming retaliation because of her
Facebook speech, which was protected. The district court granted
summary judgment for the City concluding that the City's interests in
the efficient, undisrupted operation of its police department outweighed
any speech right to which the plaintiff was entitled. Gresham appealed,
arguing that because there was no evidence that her comments had
actually caused a disruption in the operation of the police department,
her speech right should prevail.150

143. 509 F. App'x 882 (11th Cir. 2013).
144. Id. at 886.
145. Id.
146. Id. at 888-89.
147. Id. at 889.
148. 542 F. App'x 817 (11th Cir. 2013).
149. Id. at 818.
150. Id. at 819.
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The appeal afforded the court the first opportunity to apply the
traditional speech analysis of Pickering v. Board of Education.s. to
Facebook comments posted by an employee.' On appeal, the panel
rejected Gresham's argument and concluded that, at least in a paramili-
tary police setting, the mere possibility of adverse harm because of the
speech in question is sufficient to tip the Pickering balance in the public
employer's favor.'

In another public speech case, Carter v. City of Melbourne,'"" a
published decision, a more salacious set of facts was factored through the
Pickering analysis.' The panel affirmed summary judgment to the
employer, the police department, but under an entirely different legal
analysis than that attempted by the district court. 6e

Carter, a long time city police officer with a colorful past, made several
comments that were critical of city leadership. He claimed to have
suffered adverse employment action as a result. The district court
granted summary judgment for the city, concluding that because he was
a city police officer, any comment Carter made concerning leadership of
the city or the police department could not constitute a matter of public
concern."' On appeal, the panel rejected this conclusion of law.' 8

The panel nevertheless was able to affirm the grant of summary
judgment to the city.'59 It determined that Carter had been unable to
establish that his speech played a substantial part in any of the alleged
described obstinate adverse actions of-the police department's decision
to conduct several internal affairs investigations concerning him and the
city's decision to terminate his employment for his misconduct uncovered
as a result.160  The panel reasoned that the personnel decisions at
issue were motivated by Carter's misconduct rather than his speech.161
Carter is noteworthy as it was an apparent attempt by the panel to

151. 391 U.S. 563 (1968).
152. See Gresham, 542 F. App'x at 818. In Pickering v. Board of Education, the Court

adopted a four-part analysis designed to strike the proper balance between a public
employee's free speech right and her public employer's right to maintain discipline within
its work force. Id.

153. Id. at 819.
154. 731 F.3d 1161 (11th Cir. 2013).
155. See id. at 1168.
156. Id. at 1167.
157. Id. at 1164-65, 1168-69.
158. Id. at 1168-69.
159. Id. at 1170.
160. Id. at 1167.
161. Id at 1167.
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clarify the appropriate Pickering balance in instances where a public
employee's speech criticizes his superiors.

In the only other published § 1983 employment case decided during
the survey period, the court had an opportunity to discuss the applica-
tion of qualified immunity in the policy-maker context. Leslie v.
Hancock County Board of Educationl62 concerned a challenge to the
removal of two high-ranking school officials in Georgia following a local
election. 163  Newly elected school-board members terminated the
employment of the superintendent of education and her assistant
following comments they each made concerning tax policies that
adversely affected school funding levels.'" The court's decision
constitutes a contemporary treatise on the current proper application of
the qualified immunity doctrine to public officials in policy-making
capacities concerning public-employee speech.6" As a result, it is
perhaps the most significant employment decision rendered by the
Eleventh Circuit during the survey period.

VI. CONCLUSION

The employment decisions rendered by the panels of the court of
appeals during the survey period are highlighted by more pro se appeals,
increased use of dismissals with prejudice to dispose of cases failing to
demonstrate plausible theories of liability, and frequent affirmances of
summary judgments against plaintiffs. Employment cases continue to
represent a substantial portion of the work of the court and continue to
be a substantial and expensive burden to employers. Overall, however,
employers appear to have fared well in the appeals decided during the
survey period.

162. 720 F.3d 1338 (11th Cir. 2013).
163. Id. at 1342.
164. Id.
165. See id. at 1345-51.
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