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Permissive Discrimination: How
Committing a Crime Makes You a Criminal

in Georgia

I. INTRODUCTION

In 2012, Daniel Alexander Ibis received a HOPE scholarship' to a
public university in the state of Georgia. Daniel took this opportunity
and successfully completed his first semester of classes with a declared
major in philosophy. During Daniel's second semester of college, he
realized the social demands of college life outpaced the living expenses
his student loans allotted him. Daniel took a job at a local coffee shop
and received his first paycheck two weeks later. At $8 an hour, Daniel's
two weeks of work earned him enough money to fill his gas tank and
take his girlfriend to a modest dinner and a movie. Still unsatisfied
with his economic position, Daniel decided to supplement his income by

1. HOPE is an acronym for "Helping Outstanding Pupils Educationally." The Helping
Outstanding Pupils Educationally (HOPE) Scholarship Program, THE UNIV. OF GA.: OFFIcE
OF STUDENT FIN. AID, http-//osfa.uga.edu/hope.html (last visited Feb. 12, 2014). According
to the University of Georgia, the HOPE scholarship would cover approximately 82% of a
student's tuition at the school. Id. Eligibility for the scholarship requires attendance at
a public university in Georgia and maintenance of a 3.0 grade point average. Id.
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selling pills from his attention-deficit hyperactivity disorder (ADHD)
prescription to some of his close friends.2

A month later, the campus police witnessed a transaction between
Daniel and another student, and Daniel was arrested. He was charged
with the distribution of a controlled substance, but because Daniel had
a skilled and zealous lawyer and it was his first offense, Daniel was able
to plead guilty to the lesser offense of felony possession. In exchange for
the guilty plea, Daniel received the statutory minimum sentence of
confinement and a term of probation.? In 2013, Daniel was released
from state prison after spending a weekend behind bars.

When Daniel was released from prison, he was excited to move on
with his life and grateful that he could return to the college community.
However, Daniel was kicked out of his dormitory and suspended from
college for the rest of the semester.' He was able to stay with a friend
for a few days while he searched for an apartment. Unfortunately, for
some reason, no landlord would rent to him.' Daniel decided he would
help pay rent and utilities at his friend's residence; however, for some
reason, no employer would hire him.6 Daniel decided he would expand
his search for housing and a job, but it would have been a felony for him
to drive.' Daniel attempted to go back to school, but he was banned
from receiving government loans. He attempted to move in with his

2. The most popular ADHD medicine is Adderall, which is regularly sold by
prescription-holders to young students needing help to focus. Kiley Myatt, Wake Up: Not
Only Drug Dealers Sell Adderall, DAILY EMERALD (Nov. 20, 2013, 10:00 AM), http-//daily
emerald.com/2013/11/20/wake-up-not-only-drug-dealers-sell-adderall/.

3. Adderall is an amphetamine, making it a Schedule II drug in Georgia. O.C.GA. § 16-
13-26 (2011). Conviction of selling a Schedule II narcotic in Georgia results in a sentence
of not less than five years and not more than thirty years. O.C.GA § 16-13-30(d) (2011).

4. Provisions in federal law and Georgia state law expel students convicted of a drug
crime from school and bar them from obtaining loans for a period. 20 U.S.C. § 1091(rXl)
(2012); O.C.G.A. § 20-1-23 (2012).

5. Individuals with a conviction are routinely screened by landlords and denied
housing. See David Thacher, The Rise of Criminal Background Screening in Rental
Housing, 33 L. & Soc. INQUIRY 5, 13-14 (2008).

6. The vast majority of employers use criminal history checks and will not hire
employees if they have any type of criminal history. See EQUAL EMP'T OPPORTUNITY
COMM'N, CONSIDERATION OF ARREST AND CONVICTION RECORDS IN EMPLOYMENT DECISIONS
UNDER TITLE VII OF THE CIVIL RIGHTS ACT OF 1964, EEOC ENFORCEMENT GUIDANCE No.
915.002 (2012), http//www.eeoc.gov/laws/guidance/arrestconviction.cfm.

7. O.C.GA § 40-5-75 (2011) (statutorily revoking the driver's license of a drug offender
for a period).
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family, but was statutorily banned from doing so.' Daniel eventually
attempted to apply for government benefits, but he was not eligible.'

Six months after being released, Daniel had no job, no residence, no
ability to travel, and no support network to help him. The society to
which Daniel returned barred him from participation, and Daniel ended
up back in prison. Daniel did not commit a new offense; rather, he
violated the technical terms of his probation. The house Daniel could
not rent, the job he could not find, and the class he could not get to were
conditions of his probation.10 Daniel Alexander This is a directly
affected individual, and his systemic inability to participate in society
exemplifies the collateral consequences of his criminal conviction.

In 2007, while Daniel was still in high school, the Second Chance
Actn was signed into law." The Act was designed to limit the nega-
tive effects of collateral consequences by helping ex-offenders re-enter
society through employment, education, and housing programs.'3 In
2010, the United States Supreme Court held that attorneys must advise
their clients about "particularly severe" informal consequences of a guilty
plea, even though those statutorily-imposed consequences are not
necessarily a direct result of sentencing.' In 2010, the Uniform Law
Commission published the Uniform Collateral Consequences of

8. The conditions of probation regularly prevent probationers from associating with
each other. See O.C.G.A. § 42-8-35 (2011 & Supp. 2013).

9. Felons are statutorily banned from public assistance like public housing and food
stamps. See infra notes 131-34 and accompanying text.

10. See O.C.GA. § 42-8-35 for typical conditions of probation.
11. 42 U.S.C. §§ 17501-17555 (2012).
12. The Second Chance Act of 2007, Pub. L. No. 110-199, 122 Stat. 658. The Second

Chance Act was an amendment to the Omnibus Crime Control and Safe Streets Act of 1968
and allocated $165 million to state and federal programs to be used for "mentorship,
housing, education and job training, engagement with community colleges, family
programming, initiatives addressing victim priorities and restorative justice, research to
improve the effectiveness of release and revocation decisions using risk assessment tools,
and reentry court programs." Just. Center, The Second Chance Act 2008 Information
Packet, httpJ/www.usmayors.org/76thannualmeeting/documents/mayorspacket.pdf (last
visited Mar. 3, 2014).

13. 42 U.S.C. § 17501(a)(3).
14. Padilla v. Kentucky, 559 U.S. 356, 360, 365 (2010). In Padilla, the United States

Supreme Court upheld an ineffective-assistance-of-counsel claim when Padilla's attorney
not only failed to tell Padilla that he could be deported after pleading guilty to distribution
charges, but also advised Padilla not to worry about deportation. Id. at 359, 364, 370.
Importantly, the Court did not classify deportation as a collateral consequence of conviction
and refused to make any distinction between direct and indirect penalties. Id. at 365.
Ergo, Padilla does not stand for the proposition that directly affected individuals are
entitled to be given a comprehensive or even accurate accounting of the collateral
consequences of a guilty plea.
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Conviction Act (UCCCA).' 5 This Act defined a collateral consequence
to include a "penalty, disability, or disadvantage" that follows from a
criminal conviction imposed by law, whether it is part of the sentence or
not.16 In 2013, the American Bar Association published a comprehen-
sive database cataloguing the collateral consequences for all fifty states
and providing code citations for each consequence.'

With 100 million Americans having a criminal record, the largely
overlooked effects of those criminal records are gaining attention."
This attention has mostly been at the national level and has had a
narrow focus. Each of the above publications defined the collateral
consequences of a criminal conviction as those penalties that are
statutorily imposed. These are the primary collateral consequences of
a criminal conviction. However, there are other types of collateral
consequences, and they constitute the largest barrier to re-entry into
society after a criminal conviction and contribute heavily to the
recidivism rates in the United States." These secondary collateral
consequences occur as individuals attempt to navigate through society
after an interaction with the criminal justice system and amount to a
form of discrimination.20

Collateral consequences vary widely among states, but, tellingly, the
severity of a state's collateral consequences has a strong correlation with
the disparity between a state's African-American population and African-
American representation in the respective state legislature." This

15. UNIFORM COLLATERAL CONSEQUENCES OF CONVICTION ACT (2010), available at
www.uniformlaws.org. The UCCCA does not attempt to modify existing law regarding
substantive collateral consequences; rather, it creates processes and standards for notifying
directly affected individuals of the existence of collateral consequences before they plead
guilty. The Act does not require law-enforcement entities to notify individuals about the
exact collateral consequences that will follow from their specific circumstances. Instead,
individuals are told of the general existence of collateral consequences and are referred to
a website where such consequences are catalogued. Id. § 5.

16. Id. § 2(2).
17. ABA Collateral Consequences of Criminal Conviction, ABA, httpd/www.abacollater

alconsequences.org (last visited Mar. 3, 2014).
18. See BUREAU OF JUST. STATISTICS, U.S. DEP'T OF JUST., SURVEY OF STATE CRIMINAL

HISTORY INFORMATION SYSTEMS at 2 (2011), available at https*/www.ncjrs.gov/pdflilesl/
bjs/grants/237253.pdf.

19. See infra text in Parts II and ll.
20. See infra text accompanying notes 36-43.
21. Alec C. Ewald, Collateral Consequences in the American States, 93 Soc. Sd. Q. 211,

230 (2012). The data in this article showed that Georgia had the second most severe
collateral consequences of any state in the country, and Georgia has an 8% difference
between African-American population and African-American representation in the
legislature. Id. at 214, 230. States with similarly severe collateral consequences showed
a similar disparity in representation, while states with the least severe collateral
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holds true for Georgia as it consistently ranks as having the second most
severe collateral consequences among the fifty states and has one of the
highest disparities between minority population and minority represen-
tation.22 Collateral consequences of a criminal conviction in Georgia
range from the obscure to the mainstream. For instance, individuals
convicted of a felony offense face anything from being denied a Pacific
White Shrimp aquaculture certificate' to being ineligible to receive an
open-carry permit.'

Georgia has at least ninety-nine code sections revoking or denying
professional licenses to individuals with a felony conviction,2 twenty-
five revoking or denying licenses to individuals with a misdemeanor
conviction,26  and hundreds more imposing educational, housing,
parental rights, political participation, and driving penalties."
Additionally, Georgia law exempts individuals with a criminal record
from receiving the protections found in anti-discrimination legislation,
and Georgia case law allows social discrimination against individuals
with a criminal conviction in housing, employment, and education.
Together, the statutory and social discrimination imposed on individuals
with criminal convictions in Georgia functions to impede their ability to
navigate through society and contributes to increased rates of recidivism.

This Comment will outline the most significant collateral consequences
in Georgia. Particular attention will be given to secondary collateral
consequences and the effects they have on Georgians. This Comment
will outline the results criminal convictions have on employment,

consequences sometimes had an over-representation by population percentage. Id. at 214.
For example, Georgia is 30.5% African-American, but only 22% of Georgia legislators are
African-American. See African-American Legislators 2009, NAT'L CoNF. oF ST. LEGISLA-
TURES (2009), http://www.ncsl.org/research/about-state-legislatures/african-american-legis
lators-1992-to-2009.aspx (last visited Mar. 3, 2014); see also ACS Demographic and
Housing Estimates: 2007-2011 American Community Survey 5-Year Estimates, U.S. CENSUS
BUREAU, http//www.census.gov/2010census/popmap/ipmtext.phpfl=13 (search for Georgia)
(last visited Mar. 3, 2014).

22. Ewald, supra note 21, at 214, 230; see also After Prison: Roadblocks to Reentry: A
Report on State Legal Barriers Facing People With Criminal Records, LEGAL ACTION CTR.,

http//www.lac.org/roadblocks-to-reentry/upload/reportcards/12_ImageGeorgia%20final.pdf
(last visited Mar. 3, 2014).

23. O.C.G.A. § 2-15-9 (Supp. 2013).
24. O.C.G.A. § 16-11-129(b)(2)(B) (2011).
25. ABA Collateral Consequences of Criminal Conviction, supra note 17 (follow the

Georgia link; then search "consequences category" for "employment" and search"triggering
offense category" by "any felony"; then press return).

26. Id. (follow the Georgia link; then search "consequences category" for "employment"
and search "triggering offense category" by "any misdemeanor"; then press return).

27. Id.
28. See infra text accompanying notes 43-47.
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housing, and participation in civic society. It will conclude by analyzing
collateral consequences in Georgia and proposing statutory solutions
designed to ameliorate the disenfranchisement that Georgians with
criminal records experience. With the exception of the distinction
between primary and secondary consequences, this Comment defines a
collateral consequence of a criminal conviction as any penalty individu-
als with a criminal history face in society because of that criminal
history.

II. HOUSING
The ability of formerly incarcerated individuals to find stable housing

is critical to their successful re-entry into society, but it is also subject
to significant barriers in Georgia. These barriers exist at both the state
and federal level and combine to exclude ex-offenders from private
housing and the social safety net of public housing. For ex-offenders,
housing is not only a basic necessity of life, but is also directly tied to
probation conditions. Being able to secure housing is also directly
related to an individual's likelihood to return to prison."9 Yet, the
barriers can be so extreme that the rates of homelessness for ex-
offenders in large urban areas vary from 10% to 50%; most formerly
incarcerated individuals return to the community in large urban
areas. 30

Individuals attempting to locate housing will likely find themselves
facing one of three basic barriers to obtaining a residence. First, they
will be barred from the private housing market due to financial
limitations and social discrimination. Second, they will be barred from
public housing by statutory requirements or landlord discrimination.
Third, they will be barred from returning to their old residence due to
the conditions of their probation.

The barriers to re-entry begin at the state level and are intertwined
with a web of poverty, discrimination, and statutory barriers. While
Georgia does not officially have laws banning ex-offenders from private
housing, it offers no legal protections to directly affected individuals and
functionally bars ex-offenders from the public housing market by
imposing severe economic release conditions. In America, 97% of all

29. Id.
30. BUREAU OF JUST. ASSISTANCE, U.S. DEP'T OF JUST., Homelessness and Prisoner Re-

Entry, http://cagiusticecenter.org/wpcontent/uploads/2012/12/homelessness-prisonerreen
try-2.pdf (last visited Mar. 3, 2014). Individuals finding themselves homeless post-release
are 17% more likely to return to jail, and a study in New York determined that being
homeless increased the likelihood of directly affected individuals absconding by seven
times. Id.
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housing is privately owned, and ex-offenders face a triple barrier to
accessing it." The economic practices of private landlords pose an
inherent limitation to ex-offenders' abilities to obtain stable housing.
Because many landlords require the initial payment of costs like security
deposits, individuals recently released from prison are preemptively
barred from most of the private housing market.12  Ex-offenders are
unlikely to have stable employment or a family support network. 3

Moreover, they are forced to pay fees and attend after-care programs as
a condition of their probation." They simply cannot afford private
housing upon their release when they are given $25, a bus ticket, and
then sent out into the community."

Directly affected individuals who can afford private housing face the
additional barrier of discrimination based on their criminal record."
Private landlords have taken advantage of the availability of private
background-check companies and now routinely screen prospective
tenants based on their criminal-record information." Private landlords
routinely deny housing to individuals with criminal records even when
they are not required by law to do so."

In Georgia, the behavior of private landlords has been classified by the
Georgia legislature as permissible discrimination." In 1990, Georgia
passed a state-law version of the federal Fair Housing Act4o to prevent
"individuals from discrimination in any aspect relating" to purchasing

31. Rebecca Oyama, Do Not (Re)Enter: The Rise of Criminal Background Tenant
Screening as a Violation of the Fair Housing Act, 15 MICH. J. RACE & L. 181, 183 (2009).

32. Wendy Heller, Poverty: The Most Challenging Condition of Prisoner Release, 13
GEO. J. ON POVERTY L. & POL'Y 219, 229 (2006).

33. Id.
34. Id. at 224. Moreover, statutory requirements vary by state and can impose harsh

or impossible release terms. For example, in some states, recently released parolees are
required to stay at a halfway house and pay to do so, and in others, directly affected
individuals must receive pre-approval before moving into a residence. Id. at 224, 229.

35. NAT'L INST. OF CORR., RELEASING INMATES FROM PRISONS: PROFILES OF STATE
PRACTICES 24 (2004), http://static.nicic.gov/library/o21386.pdf (last visited Mar. 3, 2014).

36. Heller, supra note 32, at 229.
37. See Thacher, supra note 5, at 13-14.
38. Heidi Lee Cain, Housing Our Criminals: Finding Housing for the Ex-Offender in

the Twenty-First Century, 33 GOLDEN GATE U. L. REV. 131, 150 (2003). This practice is at
least partially fueled by landlord concerns over liability for renting to unsafe tenants or
allowing tenants to use the premises for illegal purposes. Id.

39. See O.C.GA. § 8-3-200 (2004).
40. See 42 U.S.C. H§ 3601 to -3619 (2012); O.C.G.A. §§ 8-3-200 to -223 (2004). The

federal Fair Housing Act was passed in 1968 and is civil rights legislation designed to
prevent discrimination in housing against certain protected classes of people. Karen Wong,
Narrowing the Definition of "Dwelling" Under the Fair Housing Act, 56 UCLA L. REV. 1867
(2009).
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or renting a dwelling."' The Act is a broad prohibition of discrimina-
tion against individuals attempting to find housing, and it is designed
to "promote the protection of each individual's interest in personal
dignity and freedom from humiliation and the individual's freedom to
take up residence wherever such individual chooses."42 However, the
Act explicitly allows discriminatory conduct against individuals convicted
of distributing a controlled substance.' Moreover, Georgia promulgat-
ed a regulation in conjunction with this legislation, entitled "Discrimina-
tory Conduct Under the Georgia Fair Housing Law."" This regulation
spells out the exemptions to the law and exempts religious organizations,
private clubs, and reasonable local regulations imposing occupancy
limitations from anti-discrimination laws." In the same section, the
regulation explicitly allows otherwise prohibited discriminatory conduct
against individuals convicted of drug charges.' Whereas religious
organizations and local governments are given the freedom to choose
their patrons, individuals with a criminal record are allowed to be
subject to discrimination. This is the only exception to the law that is
not framed as increased freedom of action; it is framed as a limitation
on housing options for individuals with a criminal history.

This leaves ex-offenders with the option of obtaining public housing,
but they face the same set of discriminatory practices and statutory
barriers. The federal barriers to finding housing occur primarily in the
loss of Section VIII vouchers for individuals convicted of drug and violent
offenses." Each public housing applicant is screened on the basis of his
criminal record and his family's criminal record and must sign a waiver
to allow a public housing authority (PHA) to perform a background
check." Federal law not only statutorily bans drug offenders from
living in Section VIII housing but also allows Section VIII landlords
permissively to refuse housing to individuals if the landlord determines
an individual poses a risk to the health or welfare of other residents

41. O.C.G.A. § 8-3-200(b)(2).
42. Id. § 8-3-200(b)(4).
43. O.C.G.A. § 8-3-205(bX4).
44. GA. COMP. R. & REGS. § 186-2-.02 (2013).
45. Id. § 186-2-.02(c)(1Xi)-(ii).
46. Id. § 186-2-.02(cXl)(iii). "[Tihese rules do not ... [pirohibit conduct against a

person because such person has been convicted by any court of competent jurisdiction of
the illegal manufacture or distribution of a controlled substance, as defined in O.C.G.A.
Section 16-13-21." Id.

47. 24 C.F.R. § 982.553(aX2)Xii) (2013).
48. Cain, supra note 38, at 149.
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because of a prior criminal conviction."' This has resulted in the denial
of public housing to many individuals on the tenuous basis of tenant
safety.50 To be denied housing, the authority does not have to find a
criminal conviction; the PHA itself need only determine that such an
individual has engaged in criminal activity.5'

The practice of denying housing to individuals with any sort of
criminal record finds support in official Department of Housing and
Urban Development (HUD) guidelines, and it has been the focus of
legislation over the past few decades.52 For example, in 1996, Congress
passed a "one strike" rule requiring PHAs to screen and reject applicants
with drug convictions." Also, in 1990, Congress passed the Cranston-
Gonzalez National Affordable Housing Act," which allows the denial
and termination of public housing based on safety and welfare." This
legislation, while designed to address crime in public housing, has
perpetuated the practice of denying individuals with any sort of criminal
conviction public housing to such an extent that the secretary of the
HUD addressed the issue and implored public-housing landlords to
reconsider their practices.56

In 2011, the Secretary of the HUD drafted a memo to address this
problem." The secretary stated that many ex-offenders wish to return
to society by living with their families, but many of their families live in
Section VIII housing, and the practice of banning such individuals from
housing created significant problems for ex-offenders." The memo
reminded PHAs that they are only required to refuse housing for
individuals convicted of a drug or sex offense, but PHAs may permissive-

49. 24 C.F.R. § 982.553(aX2Xii). A PHA may deny tenancy to any person the PHA
determines to have engaged in "criminal activity [that] may threaten the health, safety, or
right to peaceful enjoyment of the premises by other residents or persons residing in the
immediate vicinity." Id. 982.553(a)(2)(ii)(3).

50. Corinne A. Carey, No Second Chance: People With Criminal Records Denied Access
to Public Housing, 36 U. TOL. L. REV. 545, 553 (2005).

51. Id. at 562.
52. Id. at 553-54.
53. Id. at 561.
54. Pub. L. No. 101-625, 104 Stat. 4079 (1990).
55. Id.
56. Memorandum from Shaun Donovan, Secretary of the U.S. Department of Housing

and Urban Dev., to PHA Exec. Dir. (June 17, 2011), available at www.bazelon.org/Link
Click.aspx?fileticket-O60LK7b_6c4%3D&tabid=537.

57. Id.
58. Id. Being denied public housing sends a directly affected individual to the private

market to look for a residence. However, those individuals denied by PHAs will likely be
denied by private landlords for the same reason. Carey, supra note 50, at 553.
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ly deny housing for other criminal histories." The secretary implored
PHAs to help ex-offenders gain access to housing by relaxing screening
standards and taking into account an ex-offender's willingness to
participate in programs of rehabilitation.6 0

Importantly, the inability of directly affected individuals to obtain
stable housing both directly and indirectly contributes to recidivism.
The barriers to stable housing contribute directly to recidivism because
probationers are required to obtain housing, notify their probation officer
of that housing, and notify the probation officer any time they move.e"
Failure to do so is a technical violation of their probation and can result
in revocation.62 The barriers to housing are also indirectly related to
recidivism because homelessness and instability create an atmosphere
conducive to reoffending. 63 However, because of the insurmountable
barriers ex-offenders face in the search for a residence, many directly
affected individuals ultimately end up homeless or find themselves living
in long-term motels or other unstable, pay-by-the-week temporary
housing.64

III. EMPLOYMENT

In Georgia, the majority of inmates released from prison or jail are
released under supervision.s They are given $25 and a bus ticket, and
they are told to report to their probation officer or halfway house within

59. Donovan, supra note 56.
60. Id.
61. These are the common conditions of probation for probationers in Georgia. See

Enhancing Public Safety, Holding Felons Accountable, GA. DEP'T OF CORR., http://www.d
cor.state.ga.us/Divisions/Corrections/ProbationSupervision/ProbationSupervision.html(last
visited Mar. 3, 2014). In Georgia, in 2008, almost 150,000 individuals were under some
sort of probation supervision. Id. These individuals are supervised by the 113 probation
offices in Georgia and cost the state anywhere from $1.43 to $3.46 per individual per day.
Id. Historically, drug charges have accounted for the underlying charge for approximately
one in three probationers. Id.

62. Id.
63. Missouri: Collaboration in Reform, JUST. POL'Y INST. (May 2011), http://www.just

icepolicy.org/uploads/justicepolicy/documents/due-south_- missouri.pdf(discussing re-entry
programs designed to increase stability and reduce recidivism).

64. See NATL INST. OF JUST., U.S. DEP'T OF JUST., WHEN PRISONERS RETURN TO THE
CoMMUNITY: POLITICAL, ECONOMIC, AND SOCIAL CONSEQUENCES 3 (Nov. 2000), available
at https-//www.ncjrs.gov/pdflilesl/nij/184253.pdf.

65. NAT'L INST. OF CORR., supra note 35, at 24. The most common types of supervision
in Georgia are Community Supervision, Intensive Probation Supervision (IPS), Specialized
Probation Supervision (SPS) for sex offenders, Day Reporting Centers, and probation
facilities. Enhancing Public Safety, Holding Felons Accountable, supra note 61.
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twenty-four hours of release. They are then given the privilege of
paying for their probation and any fine imposed during their sen-
tence." Failure to pay this fee is a technical violation of probation and
can result in incarceration at the county jail or a probation detention
center. Moreover, employment is often a condition of probation, and
failure to obtain employment will be a violation of probation."

The conditions of release make obtaining gainful employment the
second most immediate need of the formerly incarcerated. In the 1990s,
the United States economy created two million jobs per year; in that
same decade, an average of 600,000 inmates were released from state
prisons per year.69 Nearly one-third of the jobs created in the 1990s
could have gone to ex-offenders, but they did not.o Instead, 67.5% of
ex-offenders were re-arrested within three years of release.n Perhaps
the single indicator with the highest correlation to recidivism is the
inability of directly affected individuals to obtain employment.7
However, because ex-offenders face significant roadblocks to employ-
ment, 45% of ex-offenders do not have gainful employment eight months

66. NAT'L INST. OF CORR., supra note 35, at 25.
67. Supervision & Victim Fees: Parolees Pay Supervision and Victim Compensation

Fees, ST. BD. OF PARDONS AND PAROLES, http://pap.georgia.gov/supervision-victim-fees (last
visited Mar. 3, 2014). The Georgia State Board of Pardon and Paroles charges a minimum
$30-per-month fee. Id.

68. ROBYN L. COHEN, U.S. DEP'T OF JUST., Probation and Parole Violators in State
Prison, 1991 (1995), http://www.bjs.gov/content/pubpdflPPVSP91.PDF. This 1991 survey
reports that 1.5% of probationers and 2.8% of parolees who were re-incarcerated for a
technical violation of their release conditions were in violation for failure to secure or
maintain employment. Id.

69. Richard Freeman, Employment Dimensions of Reentry: Understanding the Nexus
Between Prisoner Reentry and Work, N.Y. SCH. OF LAW: URBAN INsT. REENTRY ROUNDTAB-
LE 6, discussion paper (2003), available at http://www.urban.org/UploadedPDF/410857_fr
eeman.pdf. The overwhelming majority of individuals under supervision and being
released from supervision are between the ages of eighteen and thirty-four. Id. at 4.
Additionally, 67% of released individuals have not obtained a high school degree, and a
significant portion of ex-offenders have less than eight years of schooling. Id. at 7.

70. See id. at 6-8.
71. Id. In 1991, 10% of all state prison inmates were being confined for technical

violations of probation. Cohen, supra note 68, at 1. Some of the most common technical
violations of probation are failure to report to the probation office, failure to pay court-
ordered fines or restitution, testing positive for drug use, and leaving the jurisdiction
without permission. Id. at 3.

72. See Jeffrey D. Morenoff & David J. Harding, Final Technical Report: Neighbor-
hoods, Recidivism, and Employment Among Returning Prisoners 9 (2011), https://www.nc
jrs.gov/pdflilesl/nij/grants/236436.pdf.



770 MERCER LAW REVIEW [Vol. 65

after release and those who do largely have relied on previous employ-
ment or family and friends to obtain a job."

Unfortunately for directly affected individuals, Georgia has the most
roadblocks to employment of any state in the country, setting probation-
ers and ex-offenders up for failure.7" A report by the Legal Action
Center gave Georgia a score of ten out of ten for employment roadblocks
and ranked Georgia forty-eighth out of fifty-one for overall roadblocks.'
This ranking was based on the fact that Georgia offers no relief from
collateral consequences in the form of restoration of civil rights and
allows employers to ask prospective employees about criminal charges
not resulting in conviction.7 ' Georgia also does not restrict the period,
after completion of a sentence, in which an employer may ask about
criminal charges; moreover, private entities have access to criminal-
record information, including online access. Additionally, convictions
may never be sealed, and non-guilty adjudications can only be sealed on
a limited basis. Likewise, a more recent study gave Georgia the worst
possible score for collateral consequences related to employment.7 1 This
same study found that Georgia had the second most severe collateral
consequences of any state.

Many of these roadblocks are statutorily created and permanent. An
individual convicted of a felony in Georgia is either prevented from
obtaining a license or will have a previously obtained license revoked for

73. Freeman, supra note 69, at 8. Some roadblocks are neither statutorily imposed nor
a form of discrimination but are instead inherent within the way humans interact with the
conditions of their post-confinement release. Recent studies have demonstrated that the
mental toll of poverty and the effort exerted on financial considerations impairs cognitive
function. Anandi Mani et al., Poverty Impedes Cognitive Function, Scl. 341, 976 (2013).
Individuals facing a state of poverty have demonstrated deficient performance on cognitive
tests. Id. at 980. When faced with hypothetical difficulties involving small sums of money,
both the poor and well-off performed equally on subsequent cognitive tests. However, when
faced with hypotheticals involving large sums of money, poor individuals performed worse
on subsequent tests. They performed worse than well-off individuals and their own prior
performances. When controlled for intervening causes, the conclusion is that poor
individuals use substantial amounts of their cognitive resources to deal with the stress and
realities of poverty, leaving them less able to use their cognitive resources on other types
of decision making. Id. Thus, the holistic impact of poverty literally makes individuals
less intelligent. Id.

74. See After Prison: Roadblocks to Reentry, supra note 22.
75. Id.
76. Id.
77. Id.
78. See Ewald, supra note 21, at 230.
79. Id. at 214. The report was based on the following indicators: jury service, office

holding, voting and gun rights, driver's license penalties, Temporary Assistance to Needy
Families (TANF) eligibility, employment restrictions, and privacy of criminal records. Id.
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at least seventy-two professions.ao These professions range from those
involved with law enforcement8 ' and management of hazardous
chemicals" to being a firefighter" or natural gas marketer.8 There
are at least ninety-nine Georgia code sections and regulations barring
felons from holding positions of employment, and they span nineteen
chapters of the Official Code of Georgia Annotated (O.C.G.A.).' For
individuals convicted of a misdemeanor, four code sections ban ex-
offenders from owning a motor vehicle franchise," being a narcotics
agent with the Georgia Bureau of Investigation,87 being a peace
officer," and being a natural gas marketer." An additional twenty-
two official Georgia regulations adversely affect such individuals by
denying employment for things such as being a probation officer,eo
directing a family-violence center,"' having a bingo license," and
serving as a proctor for a driver-training school."

Many of these statutes are specific to the profession and bar employ-
ment only for those convicted of crimes related to that employment.
Many are also permissive and vest the authority to revoke or deny
permits, licenses, or certificates in a program director or administra-
tor.' However, the majority of the statutes ban individuals outright
from the profession upon any type of felony conviction, no matter how
long ago that conviction occurred. For example, an individual convicted
of any felony crime is permanently barred from being an industrial loan
manager,9 5 a pre-need sales agent," a ticket broker," or a police

80. ABA Collateral Consequences of Criminal Conviction, supra note 17.
81. O.C.G.A. § 35-8-7.1(a)(3) (2012 & Supp. 2013).
82. O.C.G.A. § 16-7-83 (2011).
83. O.C.G.A. § 25-4-8(aX2) (2003 & Supp. 2013).
84. O.C.G.A. § 46-4-153(aXl), (e) (2002).
85. ABA Collateral Consequences of Criminal Conviction, supra note 17.
86. O.C.G.A. § 10-1-651(eXl)(B)(iii) (2009 & Supp. 2013).
87. O.C.G.A. § 35-3-9(f) (2012).
88. O.C.G.A. § 35-8-8(a)(4) (2012 & Supp. 2013).
89. O.C.G.A. § 46-4-153(a)(1), (e); see also ABA Collateral Consequences of Criminal

Conviction, supra note 17.
90. GA. COMP. R. & REGS. 503-1-.20(d) (2014).
91. GA. CoMP. R. & REGS. 125-4-9-.08(a)(2) & (3) (2014).
92. GA. CoMP. R. & REGS. 92-2-.13(lXa) (2014).
93. GA. COMP. R. & REGS. 375-5-2-.02(9) (2014); see also ABA Collateral Consequences

of Criminal Conviction, supra note 17.
94. For example, O.C.G.A. § 12-5-53 allows a director of the Georgia Department of

Natural Resources to deny or revoke an individual's license to discharge hazardous
pollutants if that person has been convicted of a felony involving moral turpitude.
O.C.G.A. § 12-5-53(c) (2012).

95. GA. COMP. R. & REGS. 120-1-2-.17 (2014).
96. O.C.G.A. § 10-14-5(f)(3) (2009 & Supp. 2013).



MERCER LAW REVIEW

officer." While it may be rational to statutorily prevent someone
convicted of a violent felony from being a police officer, many of these
statutes lack a rational relation between offense and penalty. It is hard
to imagine a reason why a teenager that bought items with a debit card
he or she found in a parking lot ought to be barred from being a
firefighter ten years and a college degree later. Moreover, Georgia has
no comprehensive database, publication, or publicly available document
where these regulations are collected and explained, and many defense
lawyers either do not know the breadth of these penalties or do not think
it necessary to advise their clients of them before pleadings or trial.

These code sections represent a significant barrier to employment, but
they are often obscure and inapplicable to a large portion of felons. The
true roadblocks to employment in Georgia occur during a directly
affected individual's attempt to find other types of employment. First,
ex-offenders are less likely to have an education, possess marketable
skills, and live in a stable environment conducive to a nine-to-five job;
so they are unlikely to apply for the type of employment that requires
a license or certification." Still, those able to overcome or avoid these
statutory barriers will often find that employers and society openly
discriminate against them in employment. Eighty-six percent of
employers conduct criminal background checks and, of those, less than
half discuss a criminal history with a prospective employee before
making a hiring decision.o Opting instead to make an employment
decision based on a box that has been checked or a criminal charge
which has been written down, two-thirds of employers admit that they
would not hire someone with a criminal conviction for unskilled labor,
no matter what crime led to the conviction.'0o For those directly
affected individuals wishing to get a fair chance at employment by
waiting to inform their employer of a criminal record until they have a

97. O.C.G.A. § 43-4B-27 (2011).
98. O.C.G.A. § 35-8-8(a)(4).
99. See Christy Visher et al., Employment After Prison: A Longitudinal Study of

Releasees in Three States, Urb. Inst. Just. Pol'y Ctr., Research Brief, 2008, http/www.ur
ban.org/UploadedPDF/411778-employmentafter-prison.pdf. Forty percent of all inmates
in the United States have not graduated from high school or obtained a GED, and one-third
suffer from a mental or physical disorder. Id.

100. Background Checking-The Use of Criminal Background Checks in Hiring Deci-
sions, Soc'Y FoR HUM. RES. MGMT. (2012), http*J/www.shrm.org/Research/SurveyFind
ings/Articles/Pages/CriminalBackgroundCheck.aspx.

101. H. Lane Dennard, Jr. & Patrick C. DiCarlo, Collateral Consequences ofArrests and
Convictions: Policy and Law in Georgia 88-89(2009), http-/www.gjp.org/wpcontent/uploads
/Collaterall.pdf.
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chance to explain it, their intuition of fairness is undermined by private
background-check companies and online databases.' 02

This discriminatory treatment not only reflects the frantic statutory
scheme banning ex-offenders from dozens of professions but is also
encouraged by Georgia case law. Georgia's negligent-hiring laws
encourage businesses to obtain criminal-history information on their
employees by penalizing them if they do not and giving them immunity
when they do. In Georgia, employers may be tortiously liable for the bad
acts of their employees if (1) the employer allows an unfit person to be
in a situation which puts third parties at unreasonable risk; and (2) the
employer either knew or should have known of that risk. 03  This
liability results from an employer's duty not to hire employees when it
is reasonably foreseeable that the employee has tendencies or character
deficiencies that could result in harm to a plaintiff.'04 Criminal
background checks can be used as a shield against liability by demon-
strating reasonable hiring practices because conducting a background
check that does not return evidence of an employee's propensity for bad
acts can be used to demonstrate that an employer neither knew nor
should have known of that propensity.'s In fact, evidence of a crimi-
nal background check revealing no negative information may result in
summary judgment for the employer on a plaintiff's negligent-hiring

102. A different study found that 93% of employers self-report that they conduct
criminal background checks on prospective employees and use those checks to make
adverse employment decisions. Background Checking, supra note 100. Seventy-three
percent do so prior to hiring an individual, while 17% do so only for those who have been
selected as a job candidate. Id. Moreover, 100% of those employers using criminal
background checks state that a record of a violent felony will influence employment
decisions, and 98% state that a record of a non-violent felony would influence employment
decisions. Id. Fifty-seven percent stated that an arrest not resulting in conviction would,
at least, somewhat adversely influence hiring decisions. Id. Forty-seven percent of
employers stated that job candidates would not be allowed to explain their criminal record
prior to being ajob candidate; the most common reasons for the use of criminal background
checks to make adverse employment decisions were safety in the work environment and
concerns of liability. Id. Finally, only 56% of employers stated that the age of the criminal
history would be very influential in mitigating the effect of the criminal history, and 31%
stated the age of the person when the crime was committed was very influential. Id.

103. See, e.g., Hutcherson v. Progressive Corp., 984 F.2d 1152, 1155 (11th Cir. 1993).
104. Munroe v. Universal Health Servs., Inc., 277 Ga. 861,862,596 S.E.2d 604, 605-06

(2004). For a cause of action to be successful, there must be a causal link between the
nature of the plaintiffs injury and the employee's specific deficiencies tracked to that
particular job. Id.

105. See Kelley v. Baker Protective Servs., Inc., 198 Ga. App. 378,379,401 S.E.2d 585,
586 (1991).
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claim.'06 Obtaining a criminal background check evidences that an
employer used ordinary care in its hiring practices.0 7

The practice of using background checks to render adverse employ-
ment decisions, fueled by negligent-hiring laws, is so widespread and
detrimental that the United States Equal Employment Opportunity
Commission (EEOC) recently addressed the use of criminal histories to
deny employment.'o Their research has indicated that 92% of employ-
ers use criminal history checks and deny individuals employment based
on a criminal history for fear of theft, fraud, workplace violence, and
negligent-hiring claims.f'0 However, the EEOC has determined that
the use of criminal histories to screen prospective employees violates
Title VII of the Civil Rights Act of 1964.110 Although individuals with
a criminal history are not a protected class under Title VII, the EEOC
claims that industry practices have resulted in disparate treatment and
impact on protected classes."' Pursuant to this finding, the EEOC
promulgated rules of guidance encouraging employers to eliminate the
practice of banning individuals with criminal histories from employment
and recommended educating management and hiring officials on Title
VII's prohibition against employment discrimination.112  These rules
do not preemptively deny the legitimacy of criminal background checks
but suggest employers consider the type of crime, its relation to the type
of employment, and the time that has elapsed since conviction."xa

Several lawsuits resulted from this determination, but they largely
failed due to errors and issues of sufficiency of evidence."" For
example, in EEOC v. Freeman,"' the EEOC filed a complaint alleging
that Freeman, a provider of services for corporate events, conventions,
and meetings, violated Title VII because its use of criminal background

106. Id.
107. Munroe, 277 Ga. at 865, 596 S.E.2d at 608.
108. Consideration of Arrest and Conviction Records in Employment Decisions Under

Title VII of the Civil Rights Act of 1964, supra note 6. The EEOC is charged with enforcing
Title VII of the Civil Rights Act, which is legislation designed to prevent employment
discrimination. Id. at 3. Part of this enforcement includes limiting discrimination in the
screening practices of private and public employers. Id.

109. Id. at 6.
110. Id. at 6-8.
111. Id. at 6. Protected classes include race, color, religion, sex, and national origin.

Id.
112. Id. at 25.
113. Id. at 24-25.
114. See, e.g., EEOC v. Watkins Motor Lines, Inc., EEOC Decision No. 08-2483, 105

Fair Empl. Prac. Cas. (BNA) 364 (2009).
115. EEOC Decision No. RWT 09cv2573, 119 Fair Empl. Prac. Cas. (BNA) 861(2013).
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histories had a disparate impact on African-Americans. 1 16 The United
States District Court for the District of Maryland held that the use of
criminal background checks could potentially be discriminatory, but the
EEOC failed to prove a disparate impact in this case."' The EEOC
purported to show through expert testimony and statistical analysis that
African-Americans failed Freeman's criminal history checks at a
significantly higher rate than other races." The case was dismissed
for failure to state a claim after the court found the EEOC's data and
expert testimony "completely unreliable."" 9 The court determined that
the data relied on for statistical analysis contained such a "mind-
boggling" number of errors that they alone rendered a disparate-impact
conclusion "worthless."120 Similarly, in EEOC v. Peoplemark, inc.,12 1

the EEOC filed a complaint alleging that Peoplemark's practice of
denying employment to individuals with felony convictions had a
disparate impact on African-Americans.122 However, after being
denied an extension of time to complete data analysis, the EEOC was
forced to agree to dismiss the case with prejudice.12 3

Nevertheless, the EEOC has found some success. In 2012, Pepsi
Beverages settled with the EEOC for an amount of $3.13 million."
The basis of the complaint was that Pepsi's former hiring practices used
a criminal history screening process that discriminated against African-
Americans.'25 According to the EEOC, 'The use of arrest and convic-
tion records to deny employment can be illegal under Title VII of the
Civil Rights Act of 1964, when it is not relevant for the job, because it
can limit the employment opportunities of applicants or workers based

116. Id.
117. Id.
118. Id.
119. Id.
120. Id.
121. EEOC Decision No. 11-2582, 120 Fair Empl. Prac. Cas. (BNA) 181 (2013).
122. Id. at 587. Importantly, in Judge Carr's dissent, a retelling of the factual

development of the case reveals that Peoplemark's vice president initially admitted that
the company had a policy of rejecting applicants based on prior criminal histories. Id. at
597 (Carr, J., dissenting). Peoplemark changed this position during discovery, and the
company failed to produce detailed documents requested by the EEOC. Id. at 616.
Moreover, the EEOC did not receive the necessary information to perform a timely
statistical analysis of Peoplemark's hiring practice and was forced to dismiss the case. Id.
at 588-89 (majority opinion).

123. Id.
124. Press Release, EEOC, Pepsi to Pay $3.13 Million and Made Major Policy Changes

to Resolve EEOC Finding of Nationwide Hiring Discrimination Against African Americans
(Jan. 11, 2012), http://www.eeoc.gov/eeodnewsroom/release/1-11-12a.cfm.

125. Id.
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on their race or ethnicity."2 6 Additionally, despite initial setbacks in
federal court, the EEOC currently has at least two complaints pending
against BMW and Dollar General."' Both complaints allege a statisti-
cal disparity between the hiring rate of African-American and white
applicants following criminal background checks. 2 8

IV. OTHER COLLATERAL CONSEQUENCES

While barriers to housing and employment are the most significant
collateral consequences of a criminal conviction, federal and state civil
penalties reach every other area of an ex-offender's life. Combined, these
penalties functionally bar directly affected individuals from fully
participating in society, accessing the social safety nets they desperately
need, and taking advantage of opportunities to make themselves
competitive in the economy. For example, individuals convicted of a
drug crime while receiving federal loan or grant money to fund their
educations are barred from receiving further funding for a period.'2 9

In Georgia, if those students still happen to be able to afford tuition
expenses, it will not matter because they must be suspended from school
for the rest of the semester or term period and forfeit any credit they
would have otherwise received.ao Likewise, a drug conviction, either
simple possession or distribution, can result in the denial of federally
funded benefits like food stamps.'' Georgia again takes the ban on

126. Id.
127. Press Release, EEOC, EEOC Files Suit Against Two Employers for Use of

Criminal Background Checks (June 11, 2013), http://www.eeoc.gov/eeocnewsroom/release
/61113.cfm.

128. Id.
129. 20 U.S.C. § 1091(rX1).

A student who is convicted of any offense under any Federal or State law
involving the possession or sale of a controlled substance for conduct that occurred
during a period of enrollment for which the student was receiving any grant, loan,
or work assistance under this subchapter and part C of subchapter I of chapter 34
of title 42 shall not be eligible to receive any grant, loan, or work assistance under
this subchapter and part C of subchapter I of chapter 34 of title 42 from the date
of that conviction for the period of time specified in the following table....

Id. The following is a schedule of mandatory minimum sentences for possession charges:
one year of ineligibility for the first offense, two years for the second offense, and an
indefinite period for the third offense. Id. The following are the minimum sentences for
distribution: two years for the first offense and an indefinite period for the second offense.
Id.

130. O.C.G.A. § 20-1-23 (2012).
131. MYichael Pinard, Collateral Consequences of Criminal Convictions: Confronting

Issues of Race and Dignity, 85 N.Y.U. L. REV. 457, 494 (2010). Section 862 allows states
to opt out of the law, but currently fourteen states have fully adopted the law and another
twenty-two have adopted it partially. 21 U.S.C. § 862 (2012).
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public assistance further and provides that any individual convicted of
a felony under Georgia's Controlled Substances Actl3 2 accrues a
lifetime ban on eligibility for Temporary Assistance to Needy Families
(TANF).'as The same lifetime ban applies to food stamps for individu-
als convicted of drug felonies or those in violation of their probation.134

Other significant penalties restricting directly affected individuals'
ability to navigate through society include having their driver's licenses
revoked for a period following a drug conviction, whether or not that
conviction was related to the use of an automobile."' The ban lasts
for a minimum of 180 days, requires the completion of a DUI program,
and imposes a $200 processing fee for reinstatement.' In Georgia,
individuals with a felony conviction involving moral turpitude are also
denied the right to vote during the period of their sentence."' This
includes probation and parole time. While the Georgia Constitution bars
individuals from the right to vote only for felony convictions involving
moral turpitude, the Secretary of State has interpreted all felonies to
include moral turpitude, thus preventing all individuals with a felony
conviction from voting.' Felons also cannot serve on juries, and they
suffer a lifetime ban on possessing a firearm. 39 Likewise, public
employees convicted of a drug-related felony suffer a lifetime ban on
participating in a retirement fund, and non-vested employees will have
their benefits denied.'~ Moreover, individuals' general criminal
histories may be used against them in child-custody determinations.'4 '

132. O.C.GA § 16-13-1 to -114 (2011 & Supp. 2013).
133. O.C.G.A. § 49-4-184(a)(4) (2013). TANF is a public-assistance program designed

to help needy families with children under the age of 18. Georgia Temporary Assistance
to Needy Families (TANF), GA. DEP'T HuM. SERVS., http.Hdhs.georgia.gov/sites/dhs.geor
gia.gov/files/DFCS.TANF%205.12.pdf (last visited Mar. 3, 2014).

134. See Ewald, supra note 21, at 223.
135. O.C.G.A. § 40-5-75(a). According to court precedent, individuals receiving first-

offender status have not been "convicted" within the meaning of O.C.G.A. § 40-5-75 and do
not have their licenses revoked. Priest v. State, 261 Ga. 651, 651, 409 S.E.2d 657, 658
(1991). However, first-offender pleas involving traffic-violation convictions will result in
a ban of that individual's driver's license. Id. at 652, 409 S.E.2d at 659. It is unclear what
the result would be for a first offender pleading guilty to possession while in a motor
vehicle.

136. O.C.G.A. § 40-5-75(aX1).
137. GA. CONST. art. II, § 1, para. III.
138. Felon Voting Rights, AM. Civ. LIBERTIES UNION OF GA. (May 2007), www.acluga.

org/download.file/viewinline/1499/252.
139. O.C.G.A. § 16-11-131 (2011 & Supp. 2013).
140. O.C.G.A. § 47-1-22.1(b)-(c) (2010).
141. O.C.G.A. § 19-9-3(ax3XP)-(4) (2010 & Supp. 2013).
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Such individuals are also ineligible to be foster parents for five years
following a drug conviction.'4 2

V. CRIVHNAL BACKGROUND CHECKS

In 2008, the Committee on the Judiciary of the House of Representa-
tives held a hearing on collateral consequences and recognized that some
of the most severe consequences of a criminal conviction are secondary
to those imposed by law and exist as a form of discrimination in society
that contributes to recidivism." The committee spent significant time
discussing the availability of criminal records online and the prolifera-
tion of their use.'" It recognized that the way states handle juvenile
records effectively shields children from a lifetime of discrimination, but
adult records are part of the public domain-anyone willing to pay a
small fee can have access to them permanently.4 ' The committee
noted that the availability of criminal histories is the direct result of
government actions."

Criminal histories have always been publicly available, with few
exceptions. However, to obtain a criminal history, the motivated party
would historically need to go physically to the courthouse of record or
law-enforcement agency to obtain the information. This meant that the
public could not easily obtain criminal histories and would have to
expend the effort of traveling to the record custodian, ordering copies of
the history, and physically transferring and storing the information on
paper.14 1 Moreover, each county or city would have its own discrete set
of files, which would need to be accessed individually. Business
practices reflected this difficulty. For example, historical models of
screening prospective tenants focused on financial risk assessments.'"
One researcher found that the first time a popular landlord "how-to"
book mentioned criminal-record information was in 1990, and the book

142. 42 U.S.C. § 671(20)(A) (2012).
143. Collateral Consequences of Criminal Convictions: Barriers to Reentry for the

Formerly Incarcerated: Hearing Before the Subcomm. on Crime, Terrorism, and Homeland
Security of the H. Comm. on the Judiciary, 111th Cong. 111-13 (2010).

144. Id.
145. Id.
146. Id.
147. Shawn D. Stuckey, Decreasing the Accessibility to Criminal History Records to

Diminish the Devastating Impacts of Collateral Effects on African Americans in Minnesota,
27 CHICANO-LATINO L. REV. 203, 205 (2008).

148. Thacher, supra note 5, at 12. The author sourced twenty "popular" landlord "how-
to" books and found that all ten published after 1990 mentioned criminal background
screening, but none published before 1990 did. Id.
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did so only by asking simple questions of prospective tenants.149 Now,
screening individual prospective tenants on the basis of their criminal
history is common practice; this change correlated to the increased
availability and reduced cost of obtaining those criminal histories.5 o
For example, one of the largest landlord criminal background-check
companies, as of 2002, offered criminal histories for forty-five states.'
Another criminal data business claims to have the criminal-record
information of over 200 million convictions.'

The same historical trend holds true for the rise of criminal back-
ground screening in employment decisions for the same underlying
reasons. Even three decades ago, the use of criminal background checks
by employers was "rare" and "typically limited to high-ranking or
particularly sensitive positions.""5 ' Now, however, their use is a
widespread and common practice."' Indicative of the proliferation of
background checks, even when an employer is required to obtain an
official background check from the state criminal repository, the
prospective applicant will likely still be pre-screened through a private
company.' This change reflects both the availability of criminal
histories through private background-check companies and their
convenience.'56

Criminal-record information has historically been scattered throughout
the country at local law-enforcement agencies and courthouses.'
However, recently, multi-billion dollar background-check companies have
arisen and possess information on nearly every adult in the United
States.' These companies have multi-million dollar contracts with
local and federal governments, allowing them to mine databases of
information for the purposes of redistributing records to the government
and businesses alike.5 9 One commentator notes that these companies
exist under the guise of public-policy concerns regarding the availability

149. Id. at 12-13.
150. Id. at 23-24.
151. Id. at 22.
152. Oyama, supra note 31, at 188.
153. SEARCH: THE NATL CONSORTIUM FOR JUST. INFO. AND STATISTICS, REPORT OF THE

NATIONAL TASK FORCE ON THE COMMERCIAL SALE OF CRIMINAL JUSTICE RECORD
INFORMATION 19 (2005), http*//www.search.org/files/pdf/RNTFCSCJRI.pdf.

154. Id.
155. Id.
156. Id.
157. Daniel J. Solove & Chris Jay Hoofnagle, A Model Regime of Privacy Protection,

2006 U. ILL. L. REV. 357, 374-75 (2006).
158. Id. at 362.
159. Id. at 363-64.
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of public records for the purpose of government oversight, but they have
functionally turned that public-policy concern into a "tool of businesses
and the government to watch individuals."'

Even with the rise of criminal background-check companies, there
were still historic limitations to access. The traditional model of data
collection required the use of "runners."' When a query was received
by the background-check company, individuals were sent to local
courthouses, law-enforcement agencies, and departments of correction to
collect information.'62 Once all the available information was collected,
a report was prepared and then sent to the individual requesting the
information; the process was labor-intensive and could take weeks to
complete. 6 s

However, beginning in the early 2000s, this model changed due to the
automation and digitization of criminal-history records by the record
custodians." For example, some law-enforcement agencies went as
far as putting every publicly available piece of criminal-history
information online for anyone to access.'e In response, the back-
ground-check industry purchased these digitized records in bulk and
created its own databases of criminal history information.'66 The
criminal justice agency or court now sells the information and transfers
it electronically without ever requiring the background-check company
to obtain a physical file.1e' These databases were quickly converted
from county or state searches into repositories containing nationwide
information; they now offer instant access to unprecedented compilations
of publicly available criminal-record information.'e

160. Id. at 375. The commodification of background-check information has also
facilitated the collection of information by individuals with criminal intentions. For
example, "ChoicePoint, one of the largest data brokers in the United States with records
on almost every adult American citizen, declared [in 2005] that it sold data on about
145,000 people to fraudulent businesses set up by identity thieves." Id. at 358.

161. See REPORT ON THE COMMERCIAL SALE OF CRIMINAL JUSTICE RECORD INFORMA-
TION, supra note 153, at 9.

162. Id.
163. Id.
164. Id. at 10-11.
165. Id. at 10.
166. Id.
167. Id. at 11.
168. Id. The result is that "these searches provide nearly instant access to a far

greater breadth of information that does not focus merely on jurisdictions where an
individual most recently lived or worked." Id.
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VI. ACCESS TO CRIMINAL RECORDS IN GEORGIA

In Georgia, individuals' rights to privacy in personal information such
as their criminal records are considered to be in tension with the public's
right to know."es Generally, individuals have the right to determine
the extent to which they will submit themselves to the public gaze.7 o
However, the right of an individual to withdraw from the public, while
being part of personal liberty, is subject to exceptions.' 7 ' Exceptions
can either be created statutorily or can be derived from the constitution.
Statutorily created exceptions in Georgia include the Georgia Criminal
Information Center's authorization to make criminal record information
available to private individuals. 2 Constitutional exceptions to an
individual's right to privacy include the public's interest in newsworthy
events.

Importantly, Georgia courts have held that the public has an interest
in judicial proceedings because the news functions to bring the benefits
of scrutiny to such proceedings.' In so holding, the Georgia Court of
Appeals recognized only a fading interest in an individual's privacy
interest in information that has been previously made public, such that
the press cannot be held liable for accurately reporting information
already released to the public as part of official judicial proceedings."
Critically, the court distinguished the use of information for the purpose
of news and commercial gain. While information that is publicly
available may be disseminated for newsworthy purposes, the same is not
true for purely commercial purposes:..

Both the rights to freedom of speech and freedom of the press . . . are
fundamental constitutional rights. The Constitution directs no
hierarchy between them. Thus, courts are required to engage in a fact-
sensitive balancing, with an eye toward that which is reasonable and
that which resonates with our community morals, in order to protect
the Constitution as a whole.176

169. Toffoloni v. LFP Publ'g Grp., LLC, 572 F.3d 1201, 1207-08 (11th Cir. 2009).
170. Pavesich v. New England Life Ins. Co., 122 Ga. 190, 196, 50 S.E. 68, 70 (1905).

In Pavesich, "the Georgia Supreme Court became the first court of last resort to recognize"
a right to privacy tort. Samantha Barbas, Saving Privacy From History, 61 DEPAUL L.
REV. 973, 985 (2012).

171. Barbas, supra note 170, at 985.
172. Napper v. Ga. Television Co., 257 Ga. 156, 167, 356 S.E.2d 640, 648-49 (1987).
173. Munoz v. Am. Lawyer Media, L.P., 236 Ga. App. 462, 464, 512 S.E.2d 347, 350

(1999).
174. Id.
175. Toffoloni, 572 F.3d at 1207-08.
176. Id.
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The tension between the right to privacy and freedom of speech is not
resolved in favor of either; rather, when they come in conflict, the courts
will determine if one's right to privacy gives way to a newsworthy
exception."' This exception does not support the use of sensitive
information for purely financial gain. 78

The availability of criminal histories is the single most important
factor for employment and private housing discrimination and is a
prerequisite for all secondary collateral consequences. Put simply, if
employers or landlords do not have access to an individual's criminal
history, they cannot use it to discriminate against a prospective
applicant. Georgia developed several programs and regulations with this
fact in mind, and the state offers various levels of protection for directly
affected individuals; however, the limits of these protections is a primary
reason why Georgia ranks as having the worst possible collateral
consequences. The development of easily available online criminal-
history records, mugshot websites, and a multi-billion dollar background-
check industry has outpaced legislative attempts to limit discrimination,
and Georgia courts routinely refuse to offer relief to directly affected
individuals.

The first protective measure for directly affected individuals is the
central repository in which all Georgia criminal histories have been
stored since 1978."9 This central repository is the Georgia Crime
Information Center (GCIC), and all police departments and arresting
agencies, as well as courts and prosecutor's offices, are required to
forward criminal-record information to the center.'s" In return, GCIC
is required to disseminate these records to all law-enforcement agencies
using the records for criminal justice purposes.'"' However, GCIC will
also disseminate these records for purposes aside from criminal justice
if the proper procedure is followed-this includes private businesses and
corporations.'8 2

Furthermore, by regulation, the use of GCIC criminal records is
limited to only the purpose for which they are obtained." However,
the GCIC has interpreted its purpose to include facilitating employers',
landlords', and housing authorities' ability to obtain criminal histories
and subsequently deny individuals employment and housing based on

177. Id.
178. Id.
179. O.C.GA § 35-3-31(a) (2012).
180. Id.; O.C.G.A. §§ 35-3-33, -37(c) (2012 & Supp. 2013).
181. O.C.G.A. § 35-3-33(aX5), (aX8).
182. O.C.G.A. § 35-3-34(a)(1) (2012).
183. GA. Comp. R. & REGS. 140-2-.04(1Xf) (2014).
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these histories." The only restriction placed on such discrimination
is that when criminal records are used to make an adverse employment
or housing decision, the decision-maker is required to inform the directly
affected individual after the fact "of all information pertinent to that
decision.""5

The overall protections GCIC offers to directly affected individuals are
largely procedural and do not contemplate limiting collateral consequenc-
es. While businesses wishing to use GCIC are required to register with
the agency and must obtain fingerprints from the directly affected
individual, GCIC regulations imply that these records can be used to
limit an individual's meaningful access to society.85 GCIC regulations,
however, do make it a misdemeanor offense for any individual using a
GCIC-obtained criminal record to make an adverse decision without
disclosing to the directly affected individual that his or her criminal
history was the basis of that adverse decision."' These provisions are
to protect individuals from the improper use of criminal-history
information, but their practical effects are hard to imagine when the
definition of proper use includes facial discrimination.

The second protective measure Georgia offers to individuals with a
criminal history is Georgia's various deferred adjudication programs.
The most significant of these programs is Georgia's first-offender
law."as Georgia's first-offender law offers individuals charged with
their first felony offense the opportunity to receive certain procedural
benefits in exchange for pleading guilty to the charge.' Because the
first-offender law allows and applies to guilty pleas resulting in both
confinement and probation, it is specifically meant to limit the collateral
consequences of a criminal conviction.'

In exchange for pleading guilty, an individual sentenced under the
first-offender law has that sentence deferred during a period of
confinement, probation, or both.' Since this interim period is seen
as an opportunity for offenders to prove themselves worthy of a second
chance, the record of their arrest and plea is treated normally until the
deferred sentence is successfully completed.'92 If individuals fail to
abide by the terms of their sentences then they will be adjudicated

184. See id. 140-2-.04(1)(b).
185. Id. 140-2-.04(1XbX3).
186. Id. 140-2-.04(lXb).
187. Id. 140-2-.04(1XbX3).
188. O.C.G.A. §§ 42-8-60 to -66 (1997 & Supp. 2013).
189. O.C.G.A. §§ 42-8-60, -62 to -64.
190. O.C.G.A. § 42-8-62(a).
191. O.C.G.A. § 42-8-62.
192. Id.
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guilty, and the court will proceed with normal sentencing.'93 However,
if individuals successfully complete the sentences, then they are entitled
to certain privileges to which they otherwise would not have access. 94

These privileges exclusively afford relief from the collateral conse-
quences of a criminal conviction. First, the individual will be considered
exonerated of all charges and will not be officially considered to have a
criminal conviction.' Second, that individual will have all statutorily
revoked civil liberties reinstated.'96 Third, that individual's first-
offender record will be restricted in various ways.'97 All court records
associated with the first-offender charge will be stamped with red ink
stating they were successfully discharged and that the individual does
not have a criminal conviction."es Notice of discharge will automatical-
ly be forwarded to GCIC and will be forwarded to the Federal Bureau of
Investigation (FBI) and Federal Corrections Department if they were
notified of the charge during the first-offender term.'9 9 Importantly,
once GCIC is notified of the successful discharge, it will no longer
disseminate the record to non-law-enforcement entities unless required
to do so by statute.2 00

The most powerful provision in Georgia's first-offender law, and the
reason it is primarily a statute addressing collateral consequences, states
that first-offender records "may not be used to disqualify a person in any
application for employment or appointment to office in either the public
or private sector."201 However, this provision has limited efficacy due
to Mattox v. Yellow Freight Systems, Inc.,202 a Georgia Court of Ap-
peals decision in 2000.203 In that case, Mattox was sentenced to a
first-offender term and was exonerated of all charges after successfully
completing it.'0 However, Mattox was fired from his job nine years
later when his employer found out about the charge. He sued based on
the provision above, but his case was dismissed by the court of appeals
because while the company violated the statute, the statute does not

193. O.C.G.A § 42-8-60(b).
194. O.C.G.A. § 42-8-62(a).
195. Id.
196. Id.
197. Id.
198. Id.
199. GA. CoMP. R. & REGS. 140-2-.04(2Xa)(3).
200. Id.
201. O.C.G.A. § 42-8-63.
202. 243 Ga. App. 894, 534 S.E.2d 561 (2000).
203. Id. at 894, 534 S.E.2d at 561.
204. Id. at 894, 534 S.E.2d at 562.
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support private causes of action.o5 Mattox failed to state a claim even
if his employer violated O.C.G.A. § 42-8-63, thus giving no practical
effect to the statute.o6 Therefore, if employers are able to access first-
offender records, they may use them to discriminate without sanction.
The fatal flaw in Georgia's first-offender law is that the records remain
available at the courthouse during the period of probation, and private
background-check companies access the records and include them in
private databases, which employers routinely and easily access.

The third and most powerful protection Georgia offers to individuals
with a criminal record is the new record-restriction law that became
effective on July 1, 2013.207 The new record-restriction law shifts the
burden of criminal history restriction away from directly affected
individuals and back to the record custodians.208 For the first time,
the individuals who control criminal records are now responsible for
keeping them up-to-date and limiting public access to them when
appropriate.o Arresting agencies and the GCIC are required to enter
dispositions and code criminal charges as a matter of general operating
procedure.2 10 Charges that are not brought for indictment or forward-
ed to a prosecuting attorney are automatically restricted upon entry of
a code at GCIC and must be held confidential at the arresting agencies,
and charges that result in non-criminal dispositions will be restricted
upon court petition.21'

Georgia's new record-restriction law is a significant victory for
individuals interested in the privacy of their criminal records, but it
offers no relief from private background-check companies. The law
contains no provisions limiting the release of public criminal arrest
records prior to the entry of a non-criminal disposition.2 12 Thus,
someone wrongfully arrested and charged with murder will still have
that arrest and charge available to the public until the arresting agency
or prosecutor realizes the charges are inappropriate.2 13 During this
time, private background-check companies and the general public are
free to access and store this information. Yet, once the charges are
dropped, anyone who has accessed this information does not have a duty
to update the information and note that the charges were dropped.

205. Id. at 895, 534 S.E.2d at 563.
206. Id. (discussing O.C.GA. § 42-8-63).
207. O.C.G.A. § 35-3-37.
208. Id. § 35-3-37(h).
209. Id.
210. Id.
211. Id. § 35-3-37(h), (i).
212. See id. § 35-3-37.
213. Id. § 35-3-37(hXl)(ii).
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Since it is true that the person was arrested and charged for a crime,
providing this information to the public without acknowledging the
charges were dropped is perfectly legal.214 Moreover, even if the
custodians of private databases were particularly diligent, under
Georgia's new law they could not access the disposition after the charges
were dropped because they would be restricted.

Georgia's new record-restriction law does not contain provisions for
restricting the records of any guilty disposition; the public still has
access to all criminal convictions. Individuals who were convicted of
minor offenses as teenagers will still be denied opportunities as they
finish college and attempt to find their first professional job, attempt to
move laterally in their profession, or otherwise attempt to navigate
successfully through Georgia's economy.

At the national level, the most robust source of relief for those
adversely impacted by criminal-record information is the Fair Credit
Reporting Act (FCRA).2 16 Broadly, the FCRA is designed to address
accuracy in credit reporting.21 7 The Act regulates the dissemination
and collection of consumer reports by consumer reporting agencies.2 18

It requires that consumer reporting agencies disseminating background-
check information to companies that will then rely on those reports to
make adverse employment decisions notify the consumer of the record
request and who is requesting it.219 It also requires that consumer
reporting agencies develop "strict procedures" to ensure that potentially
adverse information is up-to-date and complete.22 0 The courts have
defined such strict procedures as "heightened standards for procedures
used to collect information for employment purposes" that are necessari-
ly a more stringent standard than "reasonable procedures."22 ' And for
"arrests, indictments, convictions, [and] suits," the record is considered

214. See Meinken v. Burgess, 262 Ga. 863, 867, 426 S.E.2d 876, 880 (1993).
215. See O.C.G.A. § 35-3-37. Georgia has also attempted to limit the availability of

criminal records through a new law regulating mugshot websites. Ga. H.R. Bill 150, Reg.
Sess. (2013) (codified at O.C.G.A. § 10-1-393.5, 396). The law became effective on May 6,
2013, and grants Georgia jurisdiction over websites publishing arrest record information
for commercial gain. Id. The law compels such websites to take the information down
within thirty days of being requested to do so by a directly affected individual. Id. The
personal experience of the Author has not produced positive results.

216. 15 U.S.C. §§ 1681-1681w (2012).
217. Id. § 1681(a)
218. Id.
219. Id. § 1681k.
220. Id.
221. Poore v. Sterling Testing Sys., Inc., 410 F. Supp. 2d 557, 572 (E.D. Ky. 2006)

(quoting Dalton v. Capital Associated Indus., Inc., 257 F.3d 409, 417 (4th Cir. 2004)).
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up-to-date if the current public record status is that which is report-
ed.222

In application, federal courts throughout the country have interpreted
the standards required by the FCRA in a way that limits the possible
benefits it could offer to directly affected individuals. For example, the
United States District Court for the District of Oregon has held that a
Credit Reporting Agency (CRA) did not violate the FCRA for reporting
that charges for failure to register for the sex-offender registry were
dismissed, but failing to report that the charges were dismissed because
of mistaken identity.23 The United States Court of Appeals for the
Seventh Circuit has held that when a CRA erroneously reports a money
judgment against a consumer, the CRA does not violate the FCRA by
reporting the judgment as found on the court docket, when that
judgment was erroneously entered by a clerk and the consumer had not
given the CRA notice of the mistake.22 4 And the United States District
Court for the Southern District of New York has held that when a
consumer is convicted of a crime that is later set aside and dismissed, a
report is not erroneous when it reports the conviction but does not state
that the conviction was later dismissed.2 25 Here, the court rejected the
plaintiff's argument that any accurate report would return that the
plaintiff had no conviction, and the court emphasized that at the time
the report was compiled, the conviction existed and was publicly
available.2 Moreover, "a finding that there is no liability for the
disclosure of publicly available records is more consistent with the
FCRA's principles of truthful reporting than would be a judicially
mandated policy requiring agencies ... to accurately interpret unsettled
issues of state law."227

The FCRA also offers a private cause of action against consumer
reporting agencies in violation of the statute, but to be successful the
consumer reporting agency must have reported inaccuracies due to
"negligent or willful noncompliance."2  Together, the heightened

222. Id. at 565-66.
223. Haro v. Shilo Inn, Bend LLC, 2009 U.S. Dist. LEXIS 65562, at *2, *7-8 (D. Or.

July 27, 2009).
224. Henson v. CSC Credit Servs., Trans Union Corp., 29 F.3d 280,287 (7th Cir. 1994).
225. Obabueki v. Choicepoint, Inc., 236 F. Supp. 2d 278, 280, 285-86 (S.D.N.Y. 2002).
226. Id. at 284.
227. Id.
228. Noam Weiss, Note, Combating Inaccuracies in Criminal Background Checks by

Giving Meaning to the Fair Credit Reporting Act, 78 BROOK. L. REV. 271, 274 (2012). Weiss
gives the example of Ron Peterson, an individual who was denied employment due to the
erroneous information provided by the website Backgroundchecks.com. Id. at 279-80.
Peterson was wrongfully reported as a sex offender in Nevada, a prostitute in Florida, and
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standard for a private cause of action and court interpretations
unfavorable to directly affected individuals have limited the impact of
the FCRA, and at least 79% of credit reports contain serious inaccura-
cies.22 Inaccuracies include misspellings and mistakes, but important-
ly, these clerical errors can result in dropped charges showing up on
reports and even criminal charges being attributed to the wrong
individuals.so

VII. SOLUTIONS

The simple solution to address all secondary collateral consequences
follows from the axiom that if individuals do not have access to criminal-
history records, then they cannot use them to discriminate against
directly affected individuals. However, an across-the-board restriction
on criminal histories is not practical and is contrary to both sound public
policy and constitutional rights of access. Equally contrary to public
policy, however, is the current state of affairs in Georgia-unlimited,
across-the-board access to public records streamlined and facilitated by
technology. Opponents will undoubtedly note that criminal records have
been historically available to the public because privacy interests are
subject to exceptions. But there was also a balance between the right to
know and an individual's social dignity, which was inherently struck by
the limitations of our ability to disseminate information. This balance
represented a middle ground, and the courts and legislature were
rightfully reluctant to interfere. However, this balance no longer exists
because of technological developments making it cheap, easy, and
convenient to distribute criminal histories.

Because criminal justice information is so broadly available in society
and is the commodity of a multi-billion dollar industry, it is easy to
forget that all criminal justice information originates with the govern-
.ment. Each criminal justice entity is responsible for maintaining the
criminal-record information it develops, and each has its own policies
regarding dissemination. Unfortunately, these policies have largely not
kept up with technology, and, when they have, it has been to facilitate
the exploitation of criminal-record information. In a very real sense, this
has allowed criminal justice entities to shirk their responsibility as
record custodians. If a business can pay to have every single fie on
record electronically transferred, then record custodians no longer have
to concern themselves with discerning issues of relevance, access, or

a fence for stolen goods in New Mexico. Id.
229. Id. at 280.
230. See id.
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exploitation. Likewise, if a county court system posts detailed informa-
tion on a remotely available online database, then requests from the
public can simply be directed to a website without concerns of pur-
pose.23' These solutions have unilaterally resolved the tension be-
tween public access and the right to privacy in favor of public access and
heavily contributed to the rise in criminal-record discrimination.

To effectively rein in the negative effects of collateral consequences,
the record custodians must once again be made responsible for the
records they create and disseminate. This can be done by strengthening
laws that are already in place in Georgia, as well as imposing new
duties on record custodians that actually reflect the development of
technology. The process has begun in Georgia, but it is failing to meet
its essential goal. The goal of reform should be to return criminal-record
information to its historic role in society and reaffirm the public-policy
reasons why these records are considered public. The caretakers of
sensitive government data have allowed that data to be exploited for
profit under the guise of the public's interest in transparency of
government. Because they have failed to handle this information with
care, the only solution is to impose guidelines that strike a balance
between protection, privacy, and exploitation.

First, the Georgia Supreme Court should amend the Uniform Superior
Court Rules concerning the keeping and dissemination of criminal
history records. The rules currently state that "[all court records are
public and are to be available for public inspection unless public access
is limited by law or by the procedure set forth below.""I Notably, the
rules are silent regarding how the public can access the files or what
steps the court can take to make them available. These rules should be
amended to strike a balance between the public's right to access these
records and the privacy interests of directly affected individuals.
Historic levels of access should be maintained, while the exploitative
practices of background-check companies should be curtailed.

The solution is simple; access to court records should only be permitted
on a case-by-case basis, and individuals attempting to obtain records
should be required to present the record custodian with unique
identifiers." If a court maintains an electronic database of criminal
records, the ability to access them remotely should be limited. Facts
such as docketing and registering of actions can continue to be available

231. See Criminal Court Records, CLERK SUPERIOR CouRT. COBB COUNTY GA.,
http://www.cobbsuperiorcourtclerk.org/courts/Criminal.htm.

232. GA. SUPER. CT. R. 21.
233. These solutions partially reflect those enacted by the Supreme Court of California.

See CAL. CT. R. 2.503(a), (b), (f).
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over the internet, as they contain information important to society's
right to transparency while also containing only limited personal
information not likely susceptible to exploitation. All other electronic
information should only be available at the courthouse and should
require a unique identifier to access.' Bulk transfers of information
should be banned outright.

Limiting access to court records in this way will ensure that interested
parties have easy access to the files. Because detailed information will
only be available for those willing to physically travel to the courthouse
and present a unique identifier, businesses will no longer be able to
efficiently mine courthouse data. Those who are specifically interested
in the information will have easy access to it, but exploiting general
criminal histories for profit will no longer be actively facilitated by the
record custodians. Likewise, members of the community will still be
able to access everything they are entitled to, but the courts will no
longer be fueling the background-check industry. The Georgia legisla-
ture should pass legislation that imposes these rules on any and every
Georgia criminal justice agency that either creates, possesses, or
maintains criminal record information.

Second, the Georgia legislature should standardize the use of criminal
records for employers and landlords. If business entities are going to use
criminal records, they should be made to rely on the official criminal
records found at GCIC as the official criminal information repository
used by all government agencies in Georgia. This can be done in two
ways. First, when criminal histories are relevant to employer or
landlord liability and negligent-hiring defenses, the criminal histories
must be from GCIC." To ensure this occurs, the legislature can
create a presumption in favor of businesses opting to use GCIC to
conduct criminal record checks. This presumption should give business-

234. California court rules require a unique identifier for those wishing to access court
records electronically and prevent bulk transfers of most courthouse data. CAL. CT. R.
2.503(f).

235. See FLA. STAT. ANN. § 768.096 (West 2011). Florida statutorily creates a
presumption against negligent hiring when the employer obtains a criminal history at
Florida's official repository, the Florida Crime Information Center. Id. The statute
provides that

(1) In a civil action for the death of, or injury or damage to, a third person caused
by the intentional tort of an employee, such employee's employer is presumed not
to have been negligent in hiring such employee if, before hiring the employee, the
employer conducted a background investigation of the prospective employee and
the investigation did not reveal any information that reasonably demonstrated the
unsuitability of the prospective employee for the particular work to be performed
or for the employment in general.

Id.
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es protection against liability for negligent hiring when they have
obtained a GCIC background check and that background check does not
reveal evidence that the prospective employee would be dangerous or
unfit for the type of position he or she is seeking."6 Commercial
background checks should not be relevant for such determinations.

Furthermore, the legislature must clarify the scope of negligent-hiring
causes of action by clearly articulating that a nexus must exist between
an employee's type of criminal activity and the role he or she will have
with an employer. To give this effect, the legislature should spell out
certain types of employment that can normally sustain a negligent-
hiring claim.237 If an employment position is not listed, then a burden
will be placed on the claimant to demonstrate that the employee was put
in a position by the employer that gave that employee unique and
trusted access to the public. Failure to demonstrate this fact should
result in summary judgment for the employer.2 38

In tandem with the requirement that employers and landlords must
use GCIC to benefit from the presumption against liability, Georgia
needs to once again address its record-restriction law. If every bit of
information about an individual's arrest record is available at GCIC,
then standardizing the use of GCIC would have a minimal effect.
Georgia's new record-restriction law went halfway to achieving this goal
by restricting arrests and charges that did not result in prosecution as
well as allowing non-criminal adjudications to be restricted by petition,
but it has significant gaps. These gaps can be filled by allowing records
of certain criminal convictions to be restricted after a period of time.

Non-violent misdemeanors not involving deception or exploitation
should not be available to criminal background checks conducted for
purposes other than law enforcement." They are not legally relevant

236. See id. for a version of these proposals currently enacted in Florida.
237. Currently, Georgia caselaw correlates the duty of care owed with the sensitivity

of the job position. Underberg v. S. Alarm, Inc., 284 Ga. App. 108, 111, 643 S.E.2d 374,
377-78 (2007). Codifying this policy would make clear to employers what duties they have
in regard to investigating the criminal histories of their employees.

238. These same goals can be achieved through "ban-the-box" laws. Generally, ban-the-
box laws prevent employers from obtaining criminal record histories of prospective
employees until later in the hiring process. These laws ensure that employees are given
a chance to be considered, but do nothing to prevent employers from refusing to hire
individuals with criminal records. For an overview of ban-the-box legislation see NATIONAL
EMPLOYMENT LAW PROJECT, STATEWIDE BAN THE Box: REDUCING UNFAIR BARRIERS To
EMPLOYMENT OF PEOPLE WITH CRIMINAL RECORDS (2013), available at http://www.nelp.
org/page/-/SCLP/ModelStateHiringInitiatives.pdf?nodn=1.

239. Because the standard for negligent-hiring claims is that the employer should have
known of the employee's violent propensities, and these crimes are unrelated to such
propensities, they are irrelevant to employment decisions.
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to determinations of employment and tenancy. For violent misdemean-
ors and those involving deception or exploitation, records should be
restricted after a period of time. This period of time should be sufficient
to demonstrate that the behavior was not part of a trend or indicative
of a pattern. The process should be automatic and place the burden of
restriction on the record-keeper. Likewise, restriction and sequestration
of criminal records at local criminal justice agencies should reflect
restriction at GCIC.

For non-violent felonies, felonies not against the person, and felonies
not involving deception or fraud, restriction should occur after the period
of probation or the sentence is complete.2 40 The fact that an individual
is on probation is relevant to tenancy and employment, while the
underlying offense likely is not. While it may be appropriate for local
law-enforcement entities to allow access to these records for a period,
they should also be restricted when it becomes clear that the conduct
was not part of a pattern of deviancy. The most common of all felonies,
a violation of Georgia's controlled substance act, needs its own set of
rules because it does the most harm to directly affected individuals and
has the least relevance to employment and tenancy. The availability of
these records at GCIC should require a judicial determination, not just
for the records to be restricted, but also if they should be available.
Sentencing judges should consider factors as part of sentencing, and
there should be a presumption in favor of restriction for first-time
possession offenses. This presumption should only be overcome by a
showing that the individual is likely to re-offend or has a long history of
serious drug abuse. For first-time intent charges, the presumption need
not apply, but the defendant should be given the opportunity to
demonstrate reform and civic integrity.

Finally, the laws in Georgia already providing for record restriction
should be amended to be made effective. Most notably, Georgia's first-
offender law needs to be reformed to ensure that first-offender treatment
does not result in a lifetime of discrimination based on the criminal

240. Some states currently allow for restriction of records of non-violent felonies and
misdemeanors after a period of time. For example, in North Carolina, an individual may
petition the court for expungement of non-violent felonies and misdemeanors after a period
of 15 years. N.C. GEN. STAT. § 15A-145.5(c) (2013). In Utah, directly affected individuals
may receive expungement for non-violent offenses. UTAH CODE ANN. 1953 § 77-40-105
(West 2013). Misdemeanor offenses may be expunged three years after completing their
sentence. Id. § 77-40-105(3)(c). In Vermont, individuals may have certain convictions
expunged after a period of ten years. VT. STAT. ANN., tit. 13, § 7602(bX1XA) (West 2013).
Also, in Kansas, individuals convicted of non-violent, non-sexual felonies may receive
expungement three years after the completion of their sentence. KAN. STAT. ANN. § 21-
6614(a)(1) (West 2013).

792 [Vol. 65



COLLATERAL CONSEQUENCES

record. While the law may have at one time achieved this goal, it does
not do so anymore. First-offender records are available during the
period of probation and are only restricted after successful completion.
When they are restricted, they are still available at the courthouse.
However, developments in technology reflect the fact that if a criminal
record is available at any given time, then it will be picked up by
background-check companies and never be successfully restricted; hence,
the first-offender law does not properly prevent access to records. Yet,
the first offender is already subject to being treated with judicial
discretion, discretion that reflects a determination that the directly
affected individual is worthy of a second chance. This is the same policy
determination that underlies record restriction, so first-offender records
should be restricted at all times at GCIC. They should be available at
the courthouse and other law-enforcement agencies during the period of
probation, but only when individuals attest that they are not being used
to make adverse decisions regarding employment, tenancy, or other civil
determinations. After the period of probation, they should be restricted
and sequestered from the public at all locations.

VIII. CONCLUSION

The collateral consequences of a criminal conviction are the civil
disabilities imposed in society against individuals interacting with the
criminal justice system. They contribute to recidivism and disenfran-
chisement and impose lifelong hardships on populations that are already
vulnerable. Recently, Georgia has begun to address collateral conse-
quences through legislation and awareness, but Georgia still falls far
behind other states. Georgia's collateral consequences are particularly
severe, and there are few mechanisms that rein in their effects. Yet, due
to the way in which collateral consequences have become a part of
culture, it is easy to forget that collateral consequences are imposed
statutorily and socially. Collateral consequences are not a natural result
of criminal behavior; they are a societal decision. They exist because the
state decided to impose them, and society decided and was allowed to
discriminate against directly affected individuals.

The solutions proposed in this Comment can help to curtail collateral
consequences and allow directly affected individuals to successfully re-
enter society. Critically, however, the proposals and much of the
research are all subject to an assumption. The assumption is that at
some point in history, the way Georgia treated its ex-offenders spun out
of control and brought us to where we are now. The solution is
simple-Daniel Alexander This should not be barred from meaningfully
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participating in society for the rest of his life because he sold his
medication to a few of his friends.

LUKE CASELMAN


