Casenote

Online Travel Companies Find Issues with
Hotels Extremely Taxing: Georgia's HotelMotel Occupancy Excise Tax and
Expedia, Inc. v. City of Columbus

In Expedia, Inc. v.City of Columbus,1 the Georgia Supreme Court
held that under a plain reading of the "Hotel-Motel Occupancy Excise
Tax" ordinance of Columbus, Georgia,' and the Official Code of Georgia
Annotated (O.C.G.A.) enabling statute,3 the applicable tax rate must be
applied to the amount an online travel company (OTC) charges a
purchaser for the right to occupy a hotel room, rather than the
discounted amount for which the OTC contracts with hotels to pay for
a room.4 The supreme court's decision "marks the first time any state's
highest court has ruled on the substantive issues at the center of dozens

1. 285 Ga. 684, 681 S.E.2d 122 (2009). The Author would like to specially thank
Professor Monica Armstrong for her continued feedback and advice.
2. COLUMBUS, GA., CODE §§ 19-110 to -120 (Municode through Sept. 22, 2009).
3. O.C.G.A. § 48-13-51(aXl)(BXi) (2009).
4. Expedia, 285 Ga. at 689-90, 681 S.E.2d at 128.
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of legal and administrative battles between the OTCs and municipalities
around the country." 5
I.

FACTUAL BACKGROUND

Expedia, Inc., an OTC, reserves hotel rooms and allows customers
accessing its services over the Internet the opportunity to make
reservations with hotels. Expedia contracts with hotels at a "discount"
or "wholesale rate" for a specific number of rooms. The company then
advertises and offers the hotel rooms for an amount greater than the
wholesale rate, known as the "room rate," to the public on its website.
When a customer purchases a hotel room through Expedia, the amount
of money designated for "taxes and service fees" is disclosed to the
customer; however, the specific portion for taxes and the portion for
service fees are not disclosed. When Expedia contracts with hotels, the
contract provides that Expedia "shall collect all applicable taxes from its
customers."6
After the initial transaction, the customer is not charged anything and
only provides a credit card for incidental charges upon checking into the
hotel. The hotel is contractually obligated to send Expedia an invoice for
the contracted wholesale rate, in addition to the occupancy taxes based
on the wholesale rate. Expedia then pays the hotel for the amount on
the invoice and the hotel forwards the taxes to the municipal tax
authority. As a result, Expedia earns an amount in excess of the
wholesale rate and taxes. This process is part of Expedia's business
model, known as the "merchant model." During the process, Expedia
never discloses the customer's cost of the room rate to the hotel.7
Georgia authorizes its municipalities to impose taxes related to hotel
visits and to subsequently use the collected taxes to encourage tourism.8
The enabling statute authorizes municipalities to levy an excise tax "at
the applicable rate on the lodging charges actually collected."9 In
accordance with this authority, the City of Columbus, Georgia, enacted
the Hotel-Motel Occupancy Excise Tax Ordinance,1 ° which levies:
an excise tax in the amount of seven percent of the charge to the public
upon the furnishing for value of any room or rooms or lodging or
accommodations furnished by any person licensed by or required to pay

5. Tom Gilroy, Georgia Supreme Court: Online Travel Firm FacilitationFee Subject
to Hotel Tax, 14 Elec. Com. & L. Rep. (BNA) 848 (June 17, 2009).
6. Expedia, 285 Ga. at 684-85, 681 S.E.2d at 124-25.
7. Id.
8. See O.C.G.A. §§ 48-13-50 to -63 (2009).
9. Id. § 48-13-51(a)(1)(B)(i) (emphasis added).
10. COLUMBUS, GA., CODE §§ 19-110 to -120 (Municode through Sept. 22, 2009).
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business or occupation taxes to Columbus for operating a hotel within
the meaning of this article."
On May 30, 2006, the city filed a complaint against Expedia, seeking
a declaratory judgment, injunctive relief, and other equitable remedies.
The complaint alleged that under Expedia's merchant model, Expedia
should pay hotel occupancy or excise taxes based on the room rate
charged to the public, rather than the contracted wholesale rate agreed
to by Expedia and different hotels. The trial court found, in part, that
(1) Expedia contracts with hotels to collect the consumer's hotel tax
payment for the hotel; (2) as a matter of law, the statute and ordinance
apply a tax on the room rate charged to the customers by Expedia,
rather than Expedia and the hotel's contracted wholesale rate; and (3)
any facilitation or service fees that Expedia separately discloses to the
The trial court issued a permanent
customers are not taxable.
injunction against Expedia, requiring the company to collect and remit
taxes in the future. However, the trial court did not determine whether
Expedia was a hotel operator for purposes of the statute and ordi12
nance.
Expedia appealed the trial court's decision to the Georgia Court of
Appeals, seeking review of various alleged errors made by the lower
court. The appeal was subsequently transferred to the Georgia Supreme
Court because the court of appeals determined that the trial court had
based its ruling on a constitutional issue. 13 The supreme court
considered whether the trial court erred (1) "when it found as a matter
of law that Expedia is required to collect hotel occupancy taxes" 4 and
(2) "when it construed the statutory terms 'lodging charges actually
collected' (O.C.G.A. § 48-13-51(a)(1)(B)(i)) and 'charge to the public'
(Columbus Code § 19-111) as akin to the room rate that Expedia charges
to its customers, rather than the wholesale rate it negotiates with
hotels.""
II.

LEGAL BACKGROUND

Before E-Commerce: The Substantial Nexus

A.

Before the era of OTCs and Internet retailers, the United States
Supreme Court recognized a potential use tax issue in National Bellas

11.
12.
13.
14.
15.

Id. § 19-111 (emphasis added).
Expedia, 285 Ga. at 686, 681 S.E.2d at 125-26.
Id. at 687 & n.2, 681 S.E.2d at 126 & n.2.
Id. at 688, 681 S.E.2d at 126.
Id. at 689, 681 S.E.2d at 127.
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Hess, Inc. v. Department of Revenue.'6 There, the Illinois Department
of Revenue brought an action to collect taxes and penalties against
National Bellas Hess, Inc., in accordance with an Illinois tax statute.
Hess did business in Illinois by mailing catalogues biannually to Illinois
residents; there were no retail outlets, sales representatives, telephone
numbers, or advertisements in Illinois. 7 Hess argued it was not
present in Illinois for tax purposes, and the Court set a standard for
physical presence (sometimes called the "substantial nexus requirement") that required out-of-state companies to collect the use tax from
customers only if the company had a physical presence within state
lines.'" Thus, a state could require the company to collect taxes from
its customers only if the company had a physical presence within state
lines.'9 The Supreme Court reasoned that the complexity of different
state and local taxes would substantially increase the burden on
interstate commerce if there was no physical presence within the
state.2 ° The Court did not want out-of-state companies like Hess to
bear the burden of compliance with every other state and local tax
jurisdiction where it had customers.2 ' Also, the Court determined that
a mail-order company-a company only doing business by mail--did not
meet the substantial nexus requirement because Hess's benefit from the
sales and facilities within the State of Illinois was not sufficient to
require Hess to pay additional taxes.2 2

16.
17.
18.

386 U.S. 753 (1967).
Id. at 754.
Id. at 758-59.

19. Id.
20. Id. at 759-60. The court reasoned:
Indeed, it is difficult to conceive of commercial transactions more exclusively
interstate in character than the mail order transactions here involved. And if the
power of Illinois to impose use tax burdens upon National were upheld, the
resulting impediments upon the free conduct of its interstate business would be
neither imaginary nor remote. For if Illinois can impose such burdens, so can
every other State, and so, indeed, can every municipality, every school district,
and every other political subdivision throughout the Nation with power to impose
sales and use taxes. The many variations in rates of tax, in allowable exemptions,
and in administrative and record-keeping requirements could entangle National's
interstate business in a virtual welter of complicated obligations to local
jurisdictions with no legitimate claim to impose a fair share of the cost of the local
government.
Id. (internal quotation marks and footnotes omitted).
21. Id.
22. Id. at 758.
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Twenty-five years later, the Supreme Court reevaluated the Hess
decision in Quill Corp. v. North Dakota,23 a case with facts substantially similar to those of Hess. Quill Corporation was an out-of-state mailorder company; there were no Quill retail outlets or sales representatives
in North Dakota.24 Still, North Dakota imposed a use tax upon
property purchased for storage and use within the State, which evolved
into companies engaging in regular or systematic solicitation of
consumers being subject to the tax. 26 However, as commerce and
technology evolved, the burden on out-of-state companies to comply with
local taxing authorities was no longer as difficult to bear.26
Nevertheless, the Supreme Court reaffirmed its "bright-line test" and
"substantial nexus requirement" from the Hess decision, holding that
there must be a physical presence by a company in a state for that state
to require the collection and remission of taxes from consumers.27 The
Court recognized that "a vendor whose only contacts with the taxing
State are by mail or common carrier lacks the 'substantial nexus'
required by the Commerce Clause."2' As a result, the Court held that
North Dakota could not require Quill to collect the use tax from
customers.2 9 The Court once again recognized the significant burden
that companies would bear if required to deal with every state and
county tax jurisdiction." However, the Court gave several invitations
for Congress to intervene, reasoning that the use tax could best be
handled by Congress.31 The decision in Quill made it evident that as

23. 504 U.S. 298 (1992). In Hess the Court first held that a North Dakota use tax on
sales by a Delaware mail order corporation with no physical presence in North Dakota did
not violate the Due Process Clause of the United States Constitution, U.S. CONST. amend.
XIV, § 1, because the corporation had purposefully directed activities toward residents of
North Dakota. Id. at 308. Nonetheless, the Court held that the tax violated the Commerce
Clause. U.S. CONST. art. I, § 8, cl. 3; Quill, 504 U.S. at 318.
24. Quill, 504 U.S. at 301.
25. Id. at 302; see N.D. CENT. CODE § 57-40.2-07(1) (2005) (requiring retailers
.maintaining a place of business in" North Dakota to collect tax from the consumer and
remit it to the State); N.D. CENT. CODE § 57-40.1.-01(6) (2009) (requiring mail-order
companies to be subject to the tax by merely mailing three advertisements in one year,
even if no property or personnel is maintained in North Dakota).
26. Quill, 504 U.S. at 303.
27. Id. at 311, 317-18.
28. Id. at 311.
29. Id. at 317-18.
30. See id. at 313 n.6 (noting that the number of taxable jurisdictions has grown to over
6000); Hess, 386 U.S. at 760 n.12 (identifying approximately 2300 taxable jurisdictions);
Christopher J. Schafer, Federal Legislation Regarding Taxation of Internet Sales
Transactions, 16 BERKELEY TECH. L.J. 415, 416 (2001) (recognizing over 7500 taxable
jurisdictions).
31. Quill, 504 U.S. at 318.
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commerce and technology evolved and the number of taxable jurisdictions grew, requirements on out-of-state companies would become less
formalistic because the Court wanted to stray away from "bright line
tests."32 The Court noted that the bright line rule in Hess, which
specifically pertains to use taxes, "encourages settled expectations and
33
... fosters investment by businesses and individuals."
B.

Georgia's Tax Scheme

The Georgia Constitution grants municipalities the authority to tax
property so long as such taxes are lawfully received for public purposes.34 Pursuant to this authority, the Georgia General Assembly enacted
O.C.G.A. §§ 48-13-50 to -63, 3r allowing each county and municipality
to raise revenue to promote and attract tourism.36 The enabling statute
also authorizes municipalities to levy and collect an excise tax on entities
furnishing hotel rooms, lodgings, and other accommodations.3 7 An
"innkeeper" is "any person who is subject to taxation under [O.C.G.A. §
48-13-50.2(2)] for the furnishing for value to the public any rooms,
lodgings, or accommodations." 8 While many jurisdictions levy hotel
taxes under similar statutes, some have not determined whether OTCs
are innkeepers under these laws. Still, courts in some of these
39
with
jurisdictions have found that OTCs are subject to hotel taxes,
40
rooms.
"furnish"
fact
in
do
OTCs
that
reasoning
courts
some
Georgia hotel occupancy taxes apply to "any person or legal entity
licensed by or required to pay a business or occupation tax to the
governing authority imposing the tax for operating a hotel."4 ' Further,
the tax is imposed on hotel guests, who must pay the tax "to the persons
or entity providing the room, lodging, or accommodation." 42 The

32. See id. at 316 (noting the replacement of bright line tests with "more contextual
balancing inquiries").
33. Id.
34. GA. CONST. art. VII, § 1, para. 3(a).
35. O.C.G.A. §§ 48-13-50 to -63 (2009).
36. See O.C.G.A. §§ 48-13-50, -51(a)(1)(A).
37. Id. § 48-13-51.
38. Id. § 48-13-50.2(2).
39. See, e.g., City of Goodlettsville, Tenn. v. Priceline.com, Inc., 605 F. Supp. 2d 982,
997-98 (M.D. Tenn. 2009).
40. See, e.g., City of Charleston, S.C. v. Hotels.com, LP, 520 F. Supp. 2d 757, 768
(D.S.C. 2007).
41. O.C.G.A. § 48-13-51(a)(1)(B)(i).
42. Id. § 48-13-51(a)(1)(B)(ii).
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"person or legal entity" collecting the taxes from hotel guests must
"remit the tax to the governing authority imposing the tax."43
Accordingly, the City of Columbus, Georgia enacted the Hotel-Motel
Occupancy Excise Tax ordinance." The city's ordinance imposes a "tax
in the amount of seven percent of the charge to the public."45 The
ordinance reflects the language of the enabling statute by imposing the
tax upon the "furnishing" of a hotel room by an operator of a hotel.46
The procedures and penalties for failing to comply are included in the
city's ordinance.4" The city finance director must estimate the total
amount due and provide written notice to the operator of a hotel prior
to commencing collection activities if a hotel operator fails to register
and file a tax return as required by the ordinance.4"
C.

Online TRavel Company Business Models

As the industry of online travel was developing, two primary business
models were implemented-the agency model and the merchant
model.4 9 Under the agency model, the agent acts as a broker so that
the third party purchaser avoids dealing directly with the supplier.5"
In return, the agent receives a facilitation fee.5" An OTC can also
function as a hotel's agent by booking customers' hotel reservations and
charging a service fee to both the hotel and the customer.52 The hotel
assigns the cost of the room and is the "merchant of record" for the
eventual transaction; however, the customer pays the hotel directly.53
On the other hand, Expedia follows the merchant model, under which
the OTC acts as a retailer by buying blocks of hotel rooms from the
supplier and selling them to third party purchasers for a higher price,

43. Id. This statute states, "The person or entity collecting the tax from the hotel or
motel guest shall remit the tax to the governing authority imposing the tax, and the tax
remitted shall be a credit against the tax imposed by [O.C.G.A. § 48-13-51(a)(1)(B)(i)] on
the person or entity providing the room, lodging, or accommodation." Id.
44. COLUMBUS, GA., CODE §§ 19-110 to -120 (Municode through Sept. 22, 2009).
45. Id. § 19-111.
46. See id. (imposing "tax in the amount of seven percent of the charge to the public
upon the furnishing for value of any room ... by any person licensed by or required to pay
business or occupation taxes to Columbus for operating a hotel").
47. See id. § 19-117(b) (authorizing the municipality to collect 0.75% per month in
interest on outstanding taxes as a penalty).
48. See id. § 19-117(a).
49. Priceline.com, 605 F. Supp. 2d at 985; Doft & Co. v. Travelocity.com Inc., No. Civ.
A. 19734, 2004 WL 1152338, at *1 (Del. Ch. July 15, 2004).
50. Priceline.com, 605 F. Supp. 2d at 985.
51. Id.
52. Id.
53. Id.
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which typically yields a greater profit than the facilitation fee earned
under the agency model. 4 The OTC negotiates a wholesale rate with
the hotel for a certain number of rooms.55 Subsequently, the OTC
advertises and offers those rooms to customers for a higher retail rate.5"
Although both models were used when OTCs were getting started, the
recent trend for OTCs has been to follow the merchant model. 7
D.

Coming to a City Near You: Online Travel Company Litigation

In the time between the decisions in Hess and Quill, the Georgia
Supreme Court considered Teachers' Retirement System v. City of
Atlanta,5 8 a case that set the stage for OTC litigation in Georgia.
Teachers' Retirement System of Georgia, jointly with Employees'
Retirement System, owned a hotel in Atlanta.59 The organizations
brought suit against the City of Atlanta, Georgia, among others, seeking
to enjoin the assessment of local excise taxes from the hotel.6" The city,
however, sought to collect its hotel-motel excise tax from the organizations because of their operation of the hotel.6 The supreme court held
that the intent of the Atlanta ordinance 2 was to collect taxes from the
person who occupies the room, not on the "'transfer' of the room'
In City of Goodlettsville v. Priceline.com, Inc.,' the city brought suit
against several OTCs in the United States District Court for the Middle
District of Tennessee for failing to remit hotel occupancy taxes. 5 The

54. Doft, 2004 WL 1152338, at *1; see also Priceline.com, 605 F. Supp. 2d at 985.
55. Priceline.corn,605 F. Supp. 2d at 985.
56. Id.
57. Id.
58. 249 Ga. 196, 288 S.E.2d 200 (1982).
59. Id. at 198, 288 S.E.2d at 202.
60. Id. at 196, 288 S.E.2d at 200.
61. Id. at 198, 288 S.E.2d at 202.
62. ATLANTA, GA., CODE § 14-6178 (1977) ("There is hereby levied and assessed, and
there shall be paid a tax of seven (7) percentum of the rent for every occupancy of a guest
room in a hotel in the city"). Section 14-6179 provides,
Every person occupying a guest room in a hotel in this city is liable for the tax.
His liability is not extinguished until the tax is paid to the city except that a
receipt from an operator ...who is authorized by the commissioner ...to collect
the tax ... which receipt is given to the occupan[t] ... is sufficient to relieve the
occupant from further liability for the tax to which the receipt refers.
ATLANTA, GA., CODE § 14-6179 (1977) (emphasis added). An operator is "[a]ny person
operatinga hotel in the city, including, but not limited to, the owner or proprietor of the
premises, lessee, sublessee, lender in possession, licensee to or any other person otherwise
operating the hotel." ATLANTA, GA., CODE § 14-6177(b) (1977).
63. Teachers' Retirement System, 249 Ga. at 204, 288 S.E.2d at 206.
64. 605 F. Supp. 2d 982 (M.D. Tenn. 2009).
65. Id. at 985.
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OTCs moved to dismiss Goodlettsville's claims for failure to exhaust
Because the Goodlettsville City Code
administrative remedies.'
contains a broad hotel occupancy tax ordinance, 7 the court denied the
OTCs' motion to dismiss after finding that the OTCs were "operators
who lease, rent, or charge for occupancy within a hotel" and were thus
In contrast, the United States Court of
subject to the ordinance.'
in Pitt County v. Hotels.com, L.P69
Circuit
the
Fourth
for
Appeals
affirmed the district court's ruling that dismissed the county's claims
against OTCs based on the same allegation made by the plaintiff in
Priceline.com.0 The court noted that OTCs were not hotel operators
under the tax ordinance" because OTCs did not participate in "the dayto-day operation or management of the hotels" and, by not physically
providing rooms to customers, were not a type of business similar to
hotels.72
The Georgia Supreme Court had its first opportunity to deal with OTC
tax payments in City of Atlanta v. Hotels.com, L.P 73 In 2006 the City
of Atlanta brought suit against seventeen OTCs, seeking unpaid hotel

66. Id. at 986.
67. See GOODLETTSVILLE, TENN., CITY CODE § 5-502 (2003). The hotel occupancy tax
is levied "upon the privilege of occupancy in any hotel of each transient in an amount equal
to three percent (3%) of the consideration charged by the operator." Id. The tax is to be
collected and remitted to the City by "all operators who lease, rent or charge for occupancy
within a hotel in the City of Goodlettsville." GOODLETTSVILLE, TENN., CITY CODE § 5-504
(2003).
68. Priceline.com, 605 F. Supp. 2d at 997.
69. 553 F.3d 308 (4th Cir. 2009).
70. See id. at 310.
71. In 1987 the North Carolina General Assembly promulgated the enabling statute
authorizing Pitt County to "levy a room occupancy tax of three percent (3%) of the gross
receipts derived from the rental of any room, lodging, or similar accommodation furnished
by a hotel, motel, inn, or similar place within the county that is subject to sales tax
imposed by the State." 1987 N.C. Sess. Laws 143. Pitt County enacted its occupancy tax
pursuant to the enabling statute, providing,
[t]here shall be levied a room occupancy tax in the amount of three (3) percent of
the gross receipts derived from the rental in the county of any room, lodging, or
similar accommodation subject to sales tax under ....which shall be in addition
to any state or local sales taxes.
PITT COUNTY, N.C., CODE § 8-50 (2001). North Carolina defines retailersto include:
[o]perators of hotels, motels, tourists homes, tourist camps, and similar type
businesses and persons who rent private residences and cottages to transients are
considered retailers under this Article. A tax at the general rate of tax is levied
on the gross receipts derived by these retailers from the rental of any rooms,
lodgings, or accommodations furnished to transients for a consideration.
N.C. GEN. STAT. ANN. § 105-164.4(a)(3) (West 2007).
72. Hotels.com, 553 F.3d at 313.
73. 285 Ga. 231, 674 S.E.2d 898 (2009).
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occupancy taxes.74 The OTCs asserted that they were not subject to the
city's "Hotel or Motel Occupancy Tax Ordinance"75 because they did not
physically operate any hotels. But because Atlanta did not calculate any
amount of taxes the OTCs allegedly failed to remit, the trial court
dismissed the suit in its entirety. Neither the trial court nor the court
of appeals resolved whether the ordinance actually applies to OTCs.76
The supreme court similarly avoided the issue by remanding the suit to
was proper
the trial court to determine whether declaratory judgment
77
because the City's claim should be resolved on its merits.
Although Expedia, Inc. v. City of Columbus75 may be the first state
supreme court case decided in this area of law, there is a "plethora of
[similar] lawsuits across the country."79 There are cases in over fifty
jurisdictions dealing with issues similar to those in this case."
Examples include: many OTCs filed appeals in Indiana after being
assessed over $1 million by the Indiana Department of Revenue;
Expedia was hit with a $4.7 million assessment by a South Carolina
administrative law judge; back taxes exceeding $21 million were charged
to six online travel companies in Anaheim, California; a Los Angeles
superior court judge also required Expedia to pay an assessment of back
taxes totaling $34 million before Expedia could even challenge the
assessment in court.8 ' Jurisdictions throughout the country have been
split on the issue of whether the applicable tax rate should be applied
to the negotiated wholesale rate or to the room rate purchased by the
customer and charged by the OTC.82 The crux of the OTCs' argument

74. Id. at 231, 674 S.E.2d at 899.
75. ATLANTA, GA., CODE § 146-79 (Municode through May 27, 2008) (imposing "a tax
of seven percent of the rent for every occupancy of a guestroom in a hotel in the city").
76. Hotels.com, 285 Ga. at 232-33, 674 S.E.2d at 899-900.
77. Id. at 236-37, 674 S.E.2d at 902.
78. 285 Ga. 684, 681 S.E.2d 122 (2009).
79. Orange County v. Expedia, Inc., 985 So. 2d 622, 630 (Fla. Dist. Ct. App. 2008).
80. Gilroy, supra note 5; see also Hotels.com, 553 F.3d at 315 (holding that OTCs are
not retailers subject to occupancy tax); Priceline.com,605 F. Supp. 2d at 997 (holding OTCs
were operators within the meaning of the city's hotel occupancy tax ordinance and the
entire sum collected by the OTCs was subject to tax); City of Charleston, S.C. v.
Hotels.com, LP, 520 F. Supp. 2d 757, 766 (D.S.C. 2007) (holding that the South Carolina
enabling statute does not preclude municipalities from recovering the full amount of
municipal accommodation taxes from OTCs); City of Findlay v. Hotels.com, L.P., 441 F.
Supp. 2d 855, 860 (N.D. Ohio 2006) (holding that OTCs are not vendors for purposes of a
city ordinance requiring vendors to collect and remit occupancy taxes).
81. Tom Gilroy, Taxation: Priceline.com Pays Back Hotel Taxes, but Disputes
Assessment, E-Com. L. Daily (BNA) (July 2, 2009).
82. Id.
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is that the OTCs are not liable for or subject to hotel occupancy taxes
because they "do not physically operate any hotels." 3
III. THE RATIONALE OF THE GEORGIA SUPREME COURT
In Expedia, Inc. v. City of Columbus," the Georgia Supreme Court
reviewed whether the trial court erred (1) "when it found as a matter of
law that Expedia is required to collect hotel occupancy taxes" and (2)
"when it construed the statutory terms 'lodging charges actually
collected'.. . and 'charge to the public'.., as akin to the room rate that
Expedia charges to its customers, rather than the wholesale rate it
negotiates with hotels."85 The supreme court held that Expedia was
obligated to pay the hotel occupancy excise taxes collected from
customers and that the tax rate should be applied to the room rate
purchased by the customer, rather than to the contracted wholesale
rate.S6
A.

The Majority
Justice Benham authored the majority opinion, which considered six
distinct issues: (1) whether the trial court lacked subject-matter
jurisdiction because the City of Columbus failed to exhaust its administrative process; 7 (2) whether Expedia's allegation that it was required
to collect hotel occupancy taxes was without merit because the trial court
found as a matter of fact, rather than a matter of law, that Expedia
contracted to collect taxes;8" (3) whether Expedia was obligated to remit
tax payments belonging to the city because the enabling statute requires
the "entity" purporting to collect taxes to do so; 8 9 (4) whether paying

taxes on the room rate, rather than the wholesale rate, conforms with
City of Goodlettsville, Tenn. v. Priceline.com, Inc.,9 and whether the
facilitation fee is taxable without disclosing specific amounts to the
customer;91 (5) whether there were constitutional claims distinguishing
Quill Corp. v. North Dakota92 from the instant case;9 3 and (6) whether

83.
84.
85.
86.
87.
88.
89.
90.
money
91.
92.
93.

See Hotels.com, 285 Ga. at 232, 674 S.E.2d at 900.
285 Ga. 684, 681 S.E.2d 122 (2009).
Id. at 688-89, 681 S.E.2d at 126-27.
Id. at 689-90, 681 S.E.2d at 127-28.
Id. at 687, 681 S.E.2d at 126.
Id. at 688, 681 S.E.2d at 126-27.
Id., 681 S.E.2d at 127.
605 F. Supp. 2d 982, 998 (M.D. Tenn. 2009) (holding that the taxed amount is
that a "transient" or hotel guest is charged, even if that rate includes expenses).
Expedia, 285 Ga. at 689-90, 681 S.E.2d at 127-28.
504 U.S. 298 (1992).
Expedia, 285 Ga. at 690-91, 681 S.E.2d at 128.
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the city was entitled to an equitable remedy (an injunction) because
there
was no adequate remedy at law under the existing circumstanc94
es.
First, the majority addressed Expedia's allegation that the trial court
lacked subject matter jurisdiction. 95 The court acknowledged that § 19117 of the Columbus Code 96 requires a written notice to the opposing
party prior to the commencement of suit in order to satisfy the administrative procedures. 7 The court reasoned that when the city sent
Expedia a "Notice of Assessment and Collection to Expedia.com," stating
that Expedia owed the city approximately $26,000 in tax revenue, the
City satisfied the administrative procedures set forth in § 19-117. 98
Thus, because neither the enabling statute nor the city's ordinance
required any further action, the trial court had subject matter jurisdiction. 9
Second, the majority held that Expedia contracted with the city's
hotels for the right to collect the consumer's tax payment on behalf of
the hotel when a room is purchased through Expedia as a matter of fact,
rather than as a matter of law, as Expedia alleged. 00 The supreme
court affirmed the trial court's determination that neither the enabling
statute nor the city ordinance required or prohibited the collection of
taxes by Expedia. Rather, the court explained, Expedia may collect
taxes in accordance with the private agreements it enters into with
various hotels. 0 1
Third, the supreme court acknowledged that it did not need to
determine whether Expedia was a hotel or innkeeper for the purpose1 0of3
0 2
After reviewing various precedents,
remitting collected taxes.'

94. Id. at 691, 681 S.E.2d at 128-29.
95. Id. at 687, 681 S.E.2d at 126.
96. COLUMBUS, GA., CODE § 19-117 (Municode through Sept. 22, 2009).
97. Expedia, 285 Ga. at 687, 681 S.E.2d at 126.
98. Id.
99. Id. at 687-88, 681 S.E.2d at 126.
100. Id. at 688, 681 S.E.2d at 126-27; see also City of Rome v. Hotels.com, L.P., No.
4:05-CV-249-HLM, 2006 U.S. Dist. LEXIS 56369, at *16 (N.D. Ga. May 8, 2006) (citing
O.C.G.A. § 48-13-51(a)(1)(B)(i)) (determining that the defendant OTCs were the "entities
actually collecting the excise taxes from the hotel guests and . .. those taxes actually
collected must be remitted to Plaintiffs").
101. Expedia, 285 Ga. at 688, 681 S.E.2d at 127; see also Ready Trucking, Inc. v. BP
Exploration & Oil Co., 248 Ga. App. 701, 704 n.2, 548 S.E.2d 420, 424 n.2 (2001) (holding
that "one is free to enter into an agreement to reimburse another for a tax obligation, as
long as the State ultimately receives the proper amount of tax").
102. Expedia, 285 Ga. at 689, 681 S.E.2d at 127.
103. See, e.g., Leon County v. Hotels.com, L.P., No. 06-21878-CIV, 2006 WL 3519102,
at *2 (S.D. Fla. Dec. 6, 2006); Hotels.com, 441 F. Supp. 2d at 861; Hotels.com, 2006 U.S.
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the court determined that the word entity in the enabling statute
unambiguously required Expedia to remit tax payments to the city. 10 4
Fourth, the supreme court determined that the statutory language
lodging charges actually collected and charge to the public, construed
together under the plain meaning of the enabling statute and the city's
ordinance, confirmed that the tax rate that should be applied was the
entire room rate that Expedia collected from the customer for the right
to occupy the hotel room, rather than the contracted wholesale rate.' 5
Because the enabling statute and the city's ordinance did not consider
an intermediary between the hotel and the end-consumer, the applicable
tax rate must be applied to the room rate Expedia charges-that is the
"charge to the public.""° Further, the court held that the facilitation
fee Expedia earns is taxable because the exact amount of the fee is not
discernable or disclosed. 107 Because Expedia publishes the room rate
as the rate customers must pay to secure a reservation for a room, a
clear and unambiguous reading of the statutory language supports
taxation of the whole room rate."'
Fifth, the supreme court quickly dismissed Expedia's allegation that
the taxes imposed on Expedia violated the Equal Protection Clause, °9
the Commerce Clause,"1 0 and the Uniformity Clause."' The supreme
court distinguished Quill Corp. v. North Dakota"' from the instant
case because Expedia voluntarily contracted with hotels to collect taxes,
whereas in Quill, a state tried to force an out-of-state retailer to collect
and remit taxes." 3 In addition, the supreme court held that Expedia
rendered itself accountable for the collection and remission of taxes
because Expedia contracted to collect and remit taxes from the city's
hotels." 4'
Finally, the supreme court concluded that injunctive relief was
appropriate because there was no adequate remedy at law under the

Dist. LEXIS 56369, at *6; Ready Trucking, 248 Ga. App. at 704 n.2., 681 S.E.2d at 424 n.2;
Alon USA, LP v. State, 222 S.W.3d 19, 28 (Tex. App. 2005).
104. Expedia, 285 Ga. at 689, 681 S.E.2d at 127; see O.C.G.A. § 48-13-51(a)(1)(B)(ii)
(2009) (providing that "[t]he person or entity collecting the tax from the hotel or motel
guest shall remit the tax to the governing authority imposing the tax").
105. Expedia, 285 Ga. at 689-90, 681 S.E.2d at 127-28.
106. Id. at 690, 681 S.E.2d at 128.
107. Id.
108. Id.
109. U.S. CoNST. amend. XIV, § 1.
110. U.S. CONST. art. I, § 8, cl. 3.
111. U.S. CONST. art. 1, § 8, cl. 1; Expedia, 285 Ga. at 690, 681 S.E.2d at 128.
112. 504 U.S. 298 (1992).
113. Expedia, 285 at 691, 681 S.E.2d at 128.
114. Id., 681 S.E.2d at 128.
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circumstances." 5 Because the trial court did not determine whether
Expedia was an innkeeper, the tax enforcement provisions of the
enabling statute, which do not consider third-party tax collectors, would
16
have been ineffective in providing the city with an adequate remedy. 1
The enforcement of damages in the form of back taxes would have been
ineffective because the hotels were unaware of the room rates Expedia
charged to its customers, and the hotels were barred by contract from
attaining that information. Thus, third-party suits against any hotel
Expedia has contracted with would be impossible."1 7 However, even
though the supreme court found that injunctive relief was appropriate
under the circumstances, it held that the trial court's injunction was too
oppressive.118 According to the supreme court, the injunction should
have been limited to reflect that Expedia is capable of changing its
business practices and that Expedia contracts to collect and remit taxes
on its own volition." 9 As a result, the supreme court remanded to the
trial court with instructions to limit the injunction so that it did not
require Expedia to collect and remit taxes in the future.'2 °
B.

Presiding Justice Hunstein's Dissent
Justice Hunstein wrote separately because of her disagreement with
the majority's sixth and final point.'21 Specifically, Justice Hunstein
asserted that Expedia is not an "innkeeper," and thus, is not subject to
the terms of the city's tax ordinance.'2 2 Justice Hunstein pointed out
that Expedia only acts as a private intermediary that sells hotel rooms
to the end-consumer. 23'
Accordingly, Justice Hunstein explained,
Expedia is analogous to a tourist who purchases a room at a negotiated
rate and then subsequently sells the room in the parking lot for a
profit.'24 Thus, she argued, the lower amount originally negotiated for
should be used to calculate applicable tax because "[tihe tax calculation
is based on the rental of the room by the innkeeper." 2'
Further,
Justice Hunstein noted that the city's ordinance only applied to
transactions between hotels and Expedia, rather than between Expedia

115.
116.
117.
118.
119.
120.
121.
122.
123.
124.
125.

Id., 681 S.E.2d at 129.
Id.
Id.
Id.
Id.

Id.
Id. at 692, 681 S.E.2d at 129 (Hunstein, P.J., dissenting).
Id.
Id.
Id.
Id.
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and customers, so that the statute should not apply in the instant
case. 126 According to Justice Hunstein, Expedia had been correctly
paying taxes under the applicable tax rate-the amount Expedia
contracted to pay the hotels for each room-and the ruling of the lower
court granting a permanent injunction should have been reversed.'27
C.

Justice Melton's Dissent

Justice Melton believed that another adequate remedy was available
to the trial court and that it was error to grant the permanent injunction. 2' Because equitable relief is improper when there is another
adequate remedy available, Justice Melton determined that a declaratory
judgment was proper."' Thus, according to three dissenting justices,
and under "longstanding principles," the trial court should not have
granted a permanent injunction while there was still a motion for
declaratory judgment pending-another adequate remedy.3 °
IV. IMPLICATIONS

While the Georgia Supreme Court's decision in Expedia, Inc. v.City of
Columbus' appears to indicate that all OTCs doing business with
hotels and motels must pay applicable taxes on the room rate, rather
than the wholesale rate, it is unpredictable how other jurisdictions will
decide these same issues. The Georgia Supreme Court's subsequent
decision in Hotels.com, L.P v.City of Columbus"2 calls into question
the 4-3 holding in Expedia. After Justice Nahmias joined the court,
filling the seat of Chief Justice Sears, he wrote a distinct concurrence in
33
Had
Hotels.com stating that he would have dissented in Expedia.
decision
the
when
court
supreme
Justice Nahmias been a member of the
in Expedia was rendered, he would have replaced the majority vote of
Chief Justice Sears with the fourth vote for the dissenting opinion,
successfully outvoting the holding of the majority that there was no

126.
127.
128.
dissent
129.
130.
131.
132.
133.

Id.
Id.
Id. at 693, 681 S.E.2d at 130 (Melton, J., dissenting). Joining Justice Melton's
were Presiding Justice Hunstein and Justice Hines. Id.
Id.
Id.
285 Ga. 684, 681 S.E.2d 122 (2009).
286 Ga. 130, 686 S.E.2d 91 (2009).
Id. at 132, 686 S.E.2d at 92-93 (Nahmias, J., concurring).
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other adequate remedy. 34 Now, it appears unlikely that the holding
in Expedia will be expanded in a case with different circumstances.'3 5
Statutory interpretation in the context of a few simple words in hotel
occupancy tax statutes and ordinances written over three decades ago,
before OTCs existed, is deciding multi-million dollar lawsuits. For
example, in Los Angeles, California, "courts have decided both ways,
with the specific language of local occupancy tax ordinances often the
deciding factor."' 36 The United States Court of Appeals for the Sixth
Circuit agreed with the reasoning in Expedia but said that "the lack of
equivalent language in the ordinances before us leads to the opposite
result."137 Although most courts do not find it relevant to determine
whether OTCs are innkeepers, courts may still need to determine if
OTCs "furnish" rooms under hotel occupancy ordinances. Some courts
find that
[wihat is relevant, then, is not who is actually performing the upkeep
of the room, but rather who is accepting money in exchange for
"supplying" the room.
If consumers access a website, use it to book a hotel room, pay the
website directly, and never pay the hotel, or interact with the hotel at
all until they arrive, the court cannot accept Defendants' assertion that
they do not furnish accommodations to consumers. 8'
Similarly, the Georgia Supreme Court in Expedia held that Expedia
must pay the applicable tax on the rate the customers are charged
because the OTC was the "entity collecting the tax" under the hotel
occupancy tax. 39 On the other hand, some courts reason that "online
companies ...have no role in the day-to-day operation or management
41
of the hotels" and therefore "cannot be said to operate the hotels."
One court even observed that OTCs "were truly creatures of the future"
when the tax laws and ordinances were enacted, and the court would
"not now step in to do what the state and local legislative bodies ...
either failed or chose not to do."'
Also, a New York Department of

134. Id.
135. Id., 686 S.E.2d at 93. Justice Nahmias "may not support any extension of the
reasoning of Expedia in future cases involving less similar circumstances." Id.
136. Gilroy, supra note 5.
137. Louisville/Jefferson County Metro Gov't v. Hotels.com, L.P., 590 F.3d 381,389 (6th
Cir. 2009).
138. City of Charleston, S.C. v. Hotels.com, LP, 520 F. Supp. 2d 757, 768 (D.S.C. 2007).
139. 285 Ga. at 688, 681 S.E.2d at 127.
140. Pitt County v. Hotels.com, L.P., 553 F.3d 308, 313 (4th Cir. 2009).
141. Lousville/Jefferson County Metro Gov't v. Hotels.com, LP, No. 3:06-CV-480-R, 2008
WL 4500050, at *5 (W.D. Ky. Sept. 30, 2008), aft'd, 590 F.3d 381 (6th Cir. 2009).
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Taxation and Finance advisory opinion reasoned that OTCs are not
operators of hotels within the meaning of the New York sales statute
'
because hotels, not OTCs, supply rooms to customers. 42
Further, with similar litigation involving OTCs in over fifty federal
and state jurisdictions, it is less than clear whether other state courts
will be persuaded by the decision in Expedia. While some courts have
held to the contrary, many municipalities are attempting to distinguish
the Expedia decision from cases within their jurisdiction.143 Until the
Expedia decision, it had been evident from the era of Hess and Quill that
courts were becoming less formalistic than they were in the past. As a
result, courts are less likely to allow OTCs to avoid paying use taxes.
Unfortunately for OTCs, there is a trend toward taxing online companies."4
For example, some scholars "fear that online event-ticket
companies could be held responsible for local amusement taxes." 4 5
With the ongoing economic crisis, state and local governments will
"become even more creative in the future as they attempt to collect tax
revenue from this growing
economic sector through either legislation or
146
increased enforcement."
Moreover, although the judgment was against Expedia, "this decision
has no impact because Expedia ceased doing business in the City of
Columbus in 2008."' 47 It is perhaps self-evident that Expedia and
other OTCs cannot continue this trend and remain in business. There
is no doubt that countless lawsuits and litigation expenses are adversely
affecting OTCs' business.' 48 It may be likely that OTCs will continue
doing business only where judgments are in the OTCs' favor. However,
there may be a benefit for customers to use brick-and-mortar travel
agents rather than OTCs.
Ultimately, cities that wanted to promote tourism with an ordinance
are taking money out of their own pockets. It seems counterproductive
to sue OTCs when "they are providing a service that helps attract

142. McDermott Will & Emery (Advisory Opinion), TSB-A-04(6)S, at 6 (N.Y. Dep't
Tax'n & Fin. Mar. 17,2004), availableat http://www.tax.state.ny.us/pdf/advisory-opinions
/sales/a04_6s.pdf.
143. See Louisville/Jefferson County Metro Gov't, 590 F.3d at 389.
144. Scott M. Susko & Lucia Cucu, State and Local Governments Turn to Online
Business for Tax Revenue in an Attempt to Remedy Budget Shortfalls, 19 J. MULTISTATE
TAx'N & INCENTIVES, Sept. 2009, at 14, 17.
145. Id. at 14.

146. Id. at 17.
147. Gilroy, supra note 5.
148. See Susko & Cucu, supra note 144, at 17.
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millions of taxpaying tourists to the state every year."149 A significant
question, one that only time will answer, is whether it is worth it for
municipalities to pursue millions of dollars now, in return for less
tourism later. If cities nationwide prevail in OTC litigation, and OTCs
are taxed on the room rate rather than the wholesale rate, then travel
prices will undoubtedly rise. An industry that brings customers from
around the country to promote tourism is basically being singled out for
tax litigation. Municipalities have not taxed traditional travel agents or
other city tour groups. 5 ' Is what OTCs are doing really any different
than what ordinary travel agents have been doing for years? Yet
municipalities have not pursued litigation against travel agents. 5 '
Some tax ordinances had been around for thirty years without assessments being made against a single travel company. Therefore, it should
come as no surprise that many OTCs are now attacking contingent fee
attorneys, saying52they are just convincing money-stricken municipalities
to file lawsuits.1
In addition, customers are now joining in class actions against OTCs
for being overcharged. In May 2009 a Washington superior court
ordered Expedia to pay damages exceeding $180 million in a national
The claimants alleged that Expedia was
class action lawsuit.'5 3
misleading its customers to believe that1 54the amount allocated for taxes
and fees went to the taxing authorities.
Finally, it is unclear whether Expedia will continue doing business
under the merchant model. Expedia will apply a balancing test, or
"cost/benefit analysis," to determine whether the seven percent tax from
certain municipalities is worth customers and hotels being unaware of
the facilitation fee gained by Expedia or whether it is worth revealing
the facilitation fee to the customer so that the amount is not taxed. It
is unlikely that customers will be able to personally negotiate with

149. Steve Bousquet, Fight for Tax from Online Rentals, ST. PETERSBURG TIMES, Oct.
28, 2009, at B6.
150. Joseph Henchman, Cities Pursue Discriminatory Taxation of Online Travel
Services, SPECIAL REP. (Tax Foundation, Washington, D.C.), Feb. 2010, at 1, 4, available
at httpJ/www.taxfoundation.org/files/sr175.pdf.
151. See Jonathan D. Glater, Cities and States PressTravel Sites to Collect Hotel Taxes,
N.Y. TIMES, Feb. 16, 2009, available at http://www.nytimes.com/2009/02/17/business/17
travel.html.
152. See Fla. Sues Online Travel Sites Over Taxes, BOSTON GLOBE, Nov. 4, 2009,
4
available at http://www.boston~com/business/technology/articles/2009/ll/O /flaSues-online
agents... have
travel
traditional
_travel-sites_overtaxes/ (stating that "[t]he fees from
never been taxed").
153. Gretchen Morgenson, It May Be 'Bon Voyage'for a Travel Site's Fee, N.Y. TIMES,
June 7, 2009, availableat http://www.nytimes.comV2009/06/07/business/07gret.html.
154. Id.
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hotels at a wholesale rate similar to that negotiated by Expedia. Yet if
Expedia is forced to disclose the amount of the facilitation fee, customers
may negatively view Expedia's earning of the fee, even though customers
may be getting the best deal by purchasing hotel rooms through
Expedia. Instead, a trend may emerge toward the old-fashioned way of
doing business, where the customer reserves a room directly through the
hotel, rather than through OTCs. 5' With many OTCs currently in the
midst of litigation, this is surely not the last time we will hear from
Expedia and other online travel companies.
T.J. EVANS

155. See Eric Torbenson, Travel Sites Clogged with Window Shoppers but not Buyers,
DALLAS MORNING NEWS, Jan. 18, 2010, available at http://www.allbusiness.com/company
activities-management/management-personal-business/13743354-1.htm
(noting that the
"look-to-look" ratio for OTC websites has surged in recent years as customers shop around
and book directly with travel service providers to get the best deal).

