Casenote

Lethal Injection: A Constitutional Cocktail?

I.

INTRODUCTION

The case of Baze v. Rees' presented the United States Supreme Court
with the important question of whether a protocol for execution by lethal
injection that imposed a risk of pain when a chemical is misadministered
constitutes cruel and unusual punishment under the Eighth Amendment
of the United States Constitution.2 The Court, in a 7-2 ruling, notably
held that such a method does not violate the Eighth Amendment's
prohibition of cruel and unusual punishment provided there is not a
substantial risk of serious harm and there are no readily available
alternatives that significantly reduce any risk.3 The Court ultimately
concluded that Kentucky's lethal injection protocol, involving the
separate administrations of the chemicals sodium thiopental, pancuronium bromide, and potassium chloride,4 did not impose a substantial
risk and therefore did not constitute cruel and unusual punishment
under the Eighth Amendment.5

1. 128 S. Ct. 1520 (2008).
2. See id. at 1526; U.S. CoNST. amend. VIII.
3. Baze, 128 S. Ct. at 1532.
4. Id. at 1527.
5. Id. at 1538.
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FACTUAL BACKGROUND

Petitioners Ralph Baze and Thomas Bowling appealed sentences of
death following their separate convictions of two counts of capital
murder. Ralph Baze was convicted in Kentucky and sentenced to death
as a result of his murder of Sheriff Steve Bennett and Deputy Sheriff
Arthur Briscoe. Baze appealed to the Supreme Court of Kentucky on
several issues; however, the court found no error and affirmed the
conviction and the sentence of death.'
Thomas Bowling was also convicted of double homicide and sentenced
to death.' Bowling asserted on appeal to the Supreme Court of Kentucky that mitigating factors should have been considered during the
penalty phase. In light of these mitigating factors, Bowling contended
that the death penalty sentence was excessive and violated the Eighth
Amendment's8 ban against cruel and unusual punishment. The
Supreme Court of Kentucky disagreed and affirmed the conviction and
the sentence. 9

After losing on appeal to the Kentucky Supreme Court, both Baze and
Bowling filed a joint suit against John Rees (commissioner of the
Kentucky Department of Corrections), Glenn Haeberlin (warden of the
Kentucky State Penitentiary), and Ernie Fletcher (Governor of Kentucky) in the Franklin Circuit Court for the Commonwealth of Kentucky.
Baze and Bowling claimed that the State's three-drug lethal injection
protocol violated the Eighth Amendment's prohibition of cruel and
unusual punishment because of the risk that the sodium thiopental
could be misadministered, which would result in pain upon administration of the second two drugs. During a seven-day bench trial, the court
received testimony from approximately twenty witnesses, including
experts, regarding Kentucky's three-drug lethal injection protocol.'" At
the conclusion of this testimony, the trial court found there was
"minimal risk of various claims of improper administration of the

6. Baze v. Kentucky, 965 S.W.2d 817, 819 (Ky. 1997). Baze shot Sheriff Bennett and
Deputy Briscoe when they arrived at Baze's home to arrest him pursuant to outstanding
warrants. Baze, who was lying in wait for the officers, shot Sheriff Bennett in the back
and Deputy Briscoe in the head. Id. at 820.
7. Bowling v. Kentucky, 873 S.W.2d 175, 176 (Ky. 1994).
8. U.S. CONST. amend. VIII.
9. Bowling, 873 S.W.2d at 180-81. The mitigating factors Bowling asserted included
reasons for his declined mental state. Id. These reasons included the facts that Bowling's
wife had recently left him, he had been unable to gain employment, and he had been
exhibiting signs of suicide prior to the shooting. I& at 177.
10. Baze v. Rees, 128 S. Ct. 1520, 1529 (2008).

2009]

LETHAL INJECTION

1465

protocol."" The Kentucky Supreme Court affirmed, stating that the
three-drug protocol does not "'create [I a substantial risk of wanton and
unnecessary infliction of pain, torture or lingering death.'"'"
The United States Supreme Court granted certiorari to determine
whether Kentucky's three-drug protocol for administration of lethal
injection violated the Eighth Amendment's prohibition on cruel and
unusual punishment. 3 In a 7-2 decision, the Supreme Court held that
Kentucky's lethal injection method does not violate the Eighth Amendment because it does not create a substantial risk of serious harm and
there are no alternative methods readily available.' 4
III.

LEGAL BACKGROUND

A. History of the Eighth Amendment's Prohibitionon Cruel and
Unusual Punishment
The Eighth Amendment to the United States Constitution 5 provides,
"Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted." These words first appeared
in American jurisprudence in 1776 when George Mason incorporated
them into section nine of his Declaration of Rights for the State of
Virginia. 7 However, similar language and the principles they embody
existed long before George Mason's Declaration of Rights for the State
of Virginia. 8 The language "cruel and unusual" was first used in 1689
in the English Bill of Rights.' 9 Upon accession of William and Mary to
the throne of England, Parliament drafted statements containing "such
things as are absolutely necessary to be considered for the better

11. Id.
12. Id. (quoting Baze v. Rees, 217 S.W.3d 207, 209 (Ky. 2006)).
13.
14.
15.

Id. at 1529.
Id. at 1529, 1534.
U.S. CONST. amend. VIII.

16. Id.
17. Anthony Granucci, "Nor Cruel and Unusual PunishmentsInflicted:" The Original
Meaning, 57 CAL. L. REV. 839, 840 (1969).
18. Id. at 844-45. In fact, the idea that punishment should fit the crime is an ancient
principle, clearly evidenced by the lex talionis (eye for an eye) principle located in the Book
ofExodus of the Bible. See Exodus 21:22-25 (King James). This principle continued and
was codified in common law and the statutes of the tribes of England. Granucci, Nor
Cruel, supra note 17, at 844-45. Almost two hundred years after the Norman conquest of
England in 1066, the Magna Carta plainly stated that "[a] free man shall not be amerced
for a trivial offence, except in accordance with the degree of the offence." Id. at 846
(quoting J. HOLT, MAGNA CARTA 323 (1965)).
19. Gregg v. Georgia, 428 U.S. 153, 169 (1976).
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securing of our religion, laws and liberties." ° The English Bill of
Rights prohibits excessive bail, excessive fines, and the infliction of cruel
and unusual punishment.2 '
The drafters of the United States Constitution included the prohibition
of "cruel and unusual punishment" to prevent torturous or barbarous
punishment.22 Blackstone's Commentaries on the Law of England was
extensively used by the American colonists as a reference for criminal
punishment.'
Blackstone's description of punishments for atrocious
crimes in which "'circumstances of terror, pain or disgrace are superadded'" including "being drawn or dragged to the place of execution;...
embowelling alive, beheading and quartering;... public dissection...
in case of any treason committed by a female,... be[ing] burned alive
... mutilation or dismembering, by cutting off the hand or ears."''
These descriptions of barbaric and grotesque punishment concerned
American representatives to the various state conventions, who were
called to ratify the United States Constitution. For example, Patrick
Henry, a Virginia delegate, objected to the lack of a prohibition in the
Federal Constitution.25 In addition, another representative to the
Massachusetts convention was concerned that Congress was "'nowhere
restrained from inventing the most cruel and unheard-of punishments
and annexing them to crimes ...

but that Racks And Gibbets may be

amongst the most mild instruments of their discipline.'"2" To address
these concerns, the Eighth Amendment to the United States Constitu-

20.

Granucci, Nor Cruel, supra note 17, at 854 (quoting 10 H.C. JoUR. 15 (1688 -

1689)).
21. Id. at 855. There is some debate regarding the motivation of Parliament in
incorporating the cruel and unusual punishment clause in the English Bill of Rights. Some
historians claim that the prohibition was a response to the propaganda surrounding the
"Bloody Assize," during which two hundred prisoners who pleaded guilty to treason were
executed by being dragged behind a cart to the gallows, hung by the neck, cut down while
still alive, disemboweled (with bowels being burnt before the prisoner) and finally,
beheaded, drawn, and quartered. Id. at 853-54.
22. Gregg, 428 U.S. at 170.
23. Granucci, Nor Cruel, supra note 17, at 861.
24. Id. at 862-63 (quoting 4 WILLIAM BLACKSTONE, COMMENTARIES OF ENGLAND *370).
25. Gregg, 428 U.S. at 170 n.17 (citing 3 J. ELLIOT, THE DEBATES IN THE SEVERAL
STATES CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION 447-48 (1863)).

Specifically, Patrick Henry was concerned that without a specific prohibition of such
punishment, "'Congress may introduce the practice of the civil law, in preference to that
of the common. They may introduce the practice of [other countries] of torturing, to extort
a confession of the crime.'" Id. (quoting 3 J. ELLIOT, supra, at 447-48).
26. Id. (quoting 2 J. ELLIOT, THE DEBATES IN THE SEVERAL STATES CONVENTIONS ON
THE ADOPTION OF THE FEDERAL CONSTITUTION 111 (1863)).
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tion, adopted in 1791, included language proscribing cruel and unusual
punishment.27
B.

Kentucky's Death Penalty Statute and Execution Protocol

Kentucky Revised Statutes Annotated § 431.2202 mandates that for
all death sentences given after March 31, 1998, execution will proceed
"by continuous intravenous injection of a substance or combination of
substances sufficient to cause death" and will "continue until the
prisoner is dead."' Further, "[n]o physician shall be involved in the
conduct of an execution except to certify cause of death." 0
The Kentucky Department of Corrections developed the protocol for
execution via lethal injection.3 1 The substances used for the intravenous
(IV) injections consist of (1) three grams of sodium thiopental, (2) fifty
milligrams of pancuronium bromide, and (3) two hundred forty
miliequivalents of potassium chloride.3 2 Personnel having at least one
year of professional experience are in charge of inserting the catheters
in primary and secondary sites located in the arm, hand, leg, or foot of
the prisoner, and the catheter must be inserted within one hour after
bringing the prisoner to the execution chamber. 3 Currently, Kentucky
employs a phlebotomist and an emergency medical technician to insert
the catheter.'
According to Kentucky's protocol, the first injection administered is
sodium thiopental, which induces unconsciousness. 5 If the prisoner
does not appear to be unconscious within sixty seconds after the sodium
thiopental is administered, an additional dose of sodium thiopental is
injected through the secondary IV site.36 Prior to injecting the second
drug, pancuronium bromide, the IV lines are flushed with saline to
prevent the sodium thiopental and pancuronium bromide from reacting
and causing precipitates that might clog the IV lines. 7 Next, the
pancuronium bromide is administered, causing paralysis and cessation
of respiration." Finally, the potassium chloride is administered, which

27. Id. at 170.
28.

Ky. REV. STAT. ANN. § 431.220 (West 1998).

29.
30.
31.
32.
33.
34.
35.
36.
37.
38.

Id. § 431.220(1)(a).
Id. § 431.220(3).
Baze, 128 S. Ct. at 1528.
Id.
Id.
Id.
Id. at 1527.
Id. at 1528.
Id.
Id. at 1527.
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induces cardiac arrest in the prisoner. 39 Death is confirmed using an
electrocardiogram (EKG), and a physician certifies the cause of death. 0
The execution team conducts at least ten practice sessions each year,
and each practice session requires a complete walk-through of the
protocol.4 '
Kentucky, along with twenty nine other states, based its lethal
injection protocol on methods developed in Oklahoma in 1977.42
Oklahoma was the first state to propose lethal injection as the primary
method of execution, and Kentucky did not conduct an independent
review of the protocol prior to adoption.' To date, lethal injection
is
44
the most prevalent method of execution in the United States.
C. The Court's PriorEvaluations of Death Penalty and Method of
Execution in Relation to the Eighth Amendment
The Supreme Court of the United States has reviewed the constitutionality of execution methods on three prior occasions.4" In each case,
the Court held that the method of execution did not constitute cruel and
unusual punishment as intended by the Eighth Amendment.46 First,
in Wlkerson v. Utah,47 the defendant was convicted of premeditated
murder and sentenced to death by firing squad in accordance with the
laws of the Territory of Utah.' The defendant petitioned the United
States Supreme Court, claiming that the state court exceeded its
authority by prescribing the method of execution. 49 The Court affirmed
the sentence, stating that "the Territory may define offences and
prescribe the punishment of the offenders, subject to the prohibition of
the Constitution that cruel and unusual punishments shall not be
inflicted."' The Court relied on Blackstone's description of execution
for atrocious crimes in which additional terror, pain, or disgrace was
super added to determine that death by firing squad did not fall within
the category of execution methods intended to be proscribed by the

39.
40.
41.
42.
43.
44.
45.
(1890);
46.
47.
48.
49.
50.

Id.
Id. at 1528.
Id. at 1534.
Id. at 1526-27.
Id. at 1527.
Id. at 1526-27.
See Louisiana v. Resweber, 329 U.S. 459 (1947); In re Kemmler, 136 U.S. 436
Wilkerson v. Utah, 99 U.S. 130 (1878).
Resweber, 329 U.S. at 464; Kemmler, 136 U.S. at 449; Wilkerson, 99 U.S. at 137.
99 U.S. 130 (1878).
Id. at 130-31.
See id. at 131-37.
Id. at 133.
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Eighth Amendment."' While noting that "the extent of the constitutional provision which provides that cruel and unusual punishments
shall not be inflicted" would be difficult to define, the Court nevertheless
held that the Eighth Amendment proscribed "punishments of torture,....
and all others in the same line of unnecessary cruelty." 2 Death by
firing squad, which was commonplace, did not fall into this category.53
Nearly twelve years later, the Supreme Court examined the constitutionality of death by electrocution in In re Kemmler. 4 The defendant,
William Kemmler, was sentenced to death by admittance of a "current
of electricity of sufficient intensity to cause death."55 Kemmler filed a
writ of habeas corpus citing, among other issues, that death by
electrocution violated the Eighth Amendment's prohibition against cruel
and unusual punishment.5 6 The Court held that the prohibition of
cruel and unusual punishment was applicable to the state legislature
through the Privileges or Immunities Clause of the Fourteenth
Amendment." Thus, if the punishment for a crime was "manifestly
cruel and unusual as burning at the stake, crucifixion[, or] breaking on
the wheel, .

.

. it would be the duty of the courts to rule that such

punishments violated the Eighth Amendment." 5 The Court continued,
"Punishments are cruel when they involve torture or a lingering death"
and that the meaning of the word "cruel" "implies there [is] something
inhuman and barbarous, [sic]-something more than the mere extinguishment of life."59 Applying this standard, and in light of the
legislature's decision to use electrocution because it was more humane
than hanging or firing squad, the Court held that the legislature did not

51. Id. at 135.
52. Id. at 136.
53. Id. In making this determination, the Court examined the penal system of the
United States military, which employed death by firing squad for certain crimes, such as
desertion, mutiny, or disobedience of orders. Id. at 134-35.
54. See Kemmler, 136 U.S. at 443.
55. Id. at 441.
56. Id.
57. Id. at 446. Petitioners "urged that the provision of the fourteenth amendment,
which forbids a state to make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States, is a prohibition on the state from the

imposition of cruel and unusual punishments." ML The Court agreed, stating that the
Privileges or Immunities Clause "furnishes an additional guaranty against any
encroachment by the states upon those fundamental rights which belong to citizenship."

Id. at 448.
58. Id. at 446.
59. Id. at 447.
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intend to torture or cause lingering death, and therefore death by
electrocution did not violate the Eighth Amendment.'
Finally, in Louisiana v. Resweber,e ' the Supreme Court determined
that a second attempt at death by electrocution did not violate the
Eighth Amendment.62 The defendant, Willie Francis, was convicted of
murder and sentenced to death by electrocution in September 1945. On
May 3, 1946, Francis was placed in the electric chair, yet because of
some mechanical malfunction, the defendant did not die when the
executioner activated the switch. A new death warrant was issued
setting a second date of execution for May 9, 1946.3 The defendant
filed a writ of habeas corpus, claiming that a second execution would
violate the Eighth Amendment because subjecting him to the psychological strain of preparation for another electrocution would constitute
lingering of cruel and unusual punishment.'
The Court disagreed,
stating that the cruelty proscribed by the Eighth Amendment is "cruelty
inherent in the method of punishment, not the necessary suffering
involved in any method employed to extinguish life humanely."' Thus,
as there was "no purpose to inflict unnecessary pain," the second
execution did not amount to cruel and unusual punishment as described
in the Eighth Amendment."6
The Court has also evaluated whether the death penalty itself violates
the Eighth Amendment. In Gregg v. Georgia,s7 the Court affirmed a
prior rulings and held that the death penalty did not violate the

60. Id.
61. 329 U.S. 459 (1947).
62. Id. at 465-66.
63. Id. at 460-61.
64. Id. at 463-64. The defendant also claimed that a second electrocution would violate
the Double Jeopardy Clause of the Fifth Amendment. Id. at 463. The Court, however,
held that there was no difference between a new trial for error (which the parties did not

dispute the constitutionality of) and a second electrocution because of equipment failure.
Id. at 464. Therefore, a second electrocution did not constitute double jeopardy. Id.
65. Id.
66. Id. In a dissenting opinion, Justice Burton noted that the all-important
consideration is whether the execution was so instantaneous and painless that the
punishment would only be reduced to death itself. Id. at 474 (Burton, J., dissenting).
Therefore, Justice Burton contended, the case should be remanded for a determination of
whether any electric current actually passed through the body of the defendant. Id. at 479.
If the defendant was subjected to an electric current, then to subject him to a second
electric current would constitute lingering pain and would violate the Eighth Amendment.
Id.
67.

428 U.S. 153 (1976).

68. The Court in Furman v. Georgia, 408 U.S. 238 (1972), addressed the issue of
whether the death penalty was unconstitutional in all circumstances; however, the Justices
were unable to reach a majority opinion and the issue was never resolved. See id. at 239-
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Eighth Amendment per se.69
Relying on Chief Justice Warren's
statements in Trop v. Dulles,7" which mandated that "'the Amendment
must draw its meaning from the evolving standards of decency that
mark the progress of a maturing society,'" the Court evaluated objective
indications of contemporary values regarding the death penalty.7 ' The
Court recognized that the legislature of a state is democratically elected
and would therefore represent the contemporary values of the state to
some degree.7 2 Thus, the punishment selected by a state legislature is
presumed valid.73 In addition, the Court stated it would not require
the legislature to adopt the least severe method of execution provided
that the method selected is not "cruelly inhumane or disproportionate to
the crime involved."74 Further, the death penalty was deemed to not
be cruel and unusual per se in light of the historical approval of the
death penalty,75 the large proportion of American society which still
considers the death penalty a necessary criminal punishment, and the
two purposes satisfied by the death penalty: retribution and deterrence
of prospective capital offenders.76 Finally, the Court held that the
death penalty is not unconstitutional because it is not excessive in
proportion to the crime of capital murder.77 Specifically, "when a life
has been taken deliberately by the offender, [it] cannot [be said] that the
punishment is invariably disproportionate to the crime."7"
IV. THE CouR's RATIONALE
A.

The Plurality Opinion
The plurality opinion of the United States Supreme Court, delivered
by Chief Justice Roberts, addressed the issue of when the risk of pain or
lingering death constitutes cruel and unusual punishment under the
Eighth Amendment of the United States Constitution.79 Rejecting the
petitioner's "unnecessary risk" test as well as the dissent's "untoward

40.
69. Gregg, 428 U.S. at 186-87.
70. 356 U.S. 86 (1958).
71. Gregg, 428 U.S. at 173 (quoting Trop, 356 U.S. at 101).
72. Id. at 175.
73. Id.
74. Id.
75. Id. at 177. This historical approval is evidenced by capital punishment having been
accepted and intended by the Framers of the United States Constitution. Id.
76. Id. at 179, 185-87.
77. Id. at 187.
78. Id.
79. U.S. CONST. amend. VIII; see Baze v. Rees, 128 S. Ct. 1520, 1530-31 (2008).
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risk" test, the Court held that when a method of execution "'creates a
substantial risk of wanton and unnecessary infliction of pain, torture or
lingering death,'" that method violates the Eighth Amendment's
prohibition of cruel and unusual punishment.'
In addition, when
alternative methods of execution are available, a state violates the
Eighth Amendment by failing to adopt that alternative only when (1) the
alternative method is feasible, (2) the alternative method is readily
implemented, (3) the alternative method actually reduces the risk of
severe pain, and (4) the state has no legitimate justification for failing
to adopt an alternative method of execution.8 '
While the petitioners conceded that the three-drug protocol used by
Kentucky to execute prisoners via lethal injection does not violate the
Eighth Amendment when performed properly, they contended that there
was a significant risk the procedures would be performed improperly,
resulting in severe pain upon the administration of pancuronium
bromide and potassium chloride. 2 Specifically, the petitioners were
concerned that the amount of sodium thiopental administered may be
insufficient to render the prisoner completely unconscious.' The Court
recognized in prior cases that subjecting prisoners to a risk of future
harm could be considered cruel and unusual punishment under the
Eighth Amendment.' However, to violate the Eighth Amendment, the
risk created must be "'sure or very likely to cause serious illness and
needless suffering' and there must be an "'objectively intolerable risk
of harm.'"8 6 Thus, standing alone, an isolated mishap would not be
considered cruel and unusual under the Eighth Amendment, even if it
resulted in severe pain, because there is no suggestion of cruelty or a
consistent risk of serious harm."7
The petitioners also contended that failing to adopt a single-drug
protocol and failing to require the presence of trained personnel created
a significant risk of harm.' However, the Court held that a "prisoner
cannot successfully challenge a State's method of execution merely by
showing a slightly or marginally safer alternative."89 Allowing such a
challenge would transform courts into boards of inquiry for determining

80.
81.
82.
83.
84.
85.
86.
87.
88.
89.

Baze, 128 S. Ct. at 1529, 1532 (quoting Baze v. Rees, 217 S.W.3d, 207, 209 (2006)).
Id. at 1532.
Id. at 1530.
Id.
Id. at 1530-31.
Id. at 1531 (quoting Helling v. McKinney, 509 U.S. 25, 33 (1993)).
Id. (quoting Farmer v. Brennan, 511 U.S. 825, 846 (1994)).
Id.
Id.
Id.
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the most humane procedures for implementing the death penalty, and
there would be no consistent standard of law because each ruling would
be subject to being overturned upon development of a new methodology-" Thus, courts would become charged with constantly evaluating
scientific methods beyond their expertise, which would substantially
impede the role of state legislatures. 91
Applying these standards to the instant case, the Court determined
there was no objectively intolerable risk of harm arising from Kentucky's
three-drug lethal injection protocol. 92 First, the Court noted that it
would be contradictory to hold that the three-drug protocol was
intolerable when thirty states have adopted the same or similar
protocol, 93 and "[no State uses or has ever used the alternative onedrug protocol ... urged by the petitioners."' Second, the Court held
that the risk of severe pain resulting from the misadministration of the
sodium thiopental was remote in light of the procedural safeguards
present in Kentucky's lethal injection protocol.95 Thus, the Court
concluded that it "[could not] say that the risks identified by petitioners
are so substantial or imminent as to amount to an Eighth Amendment
violation."96
Likewise, the Court held that Kentucky's failure to adopt the
petitioners' alternative one-drug protocol9" and failure to implement a
system to check the consciousness level of prisoners does not constitute
cruel and unusual punishment.98 First, the petitioners did not present
any empirical evidence regarding the effectiveness of the one-drug
protocol, and no other state has implemented a similar protocol.99

90. Id.
91. Id. at 1531-32.
92. Id. at 1534.
93. Id. at 1527.
94. Id. at 1532.
95. Id. at 1533. These safeguards include the presence of the manufacturer's
instructions for the reconstitution of sodium thiopental on its package, the requirement of
at least one year of professional expertise for members of the IV team, the existence of both
primary and secondary IV lines, the process of rinsing the IV lines with saline after
administration of the sodium thiopental, and the presence of the warden and deputy
warden in the execution chamber during the administration of the drugs. Id. at 1533-34.
96. Id. at 1534.
97. The petitioners suggested that instead of using pancuronium bromide and
potassium chloride, a lethal level of sodium thiopental should be administered. According
to the petitioners, pancuronium bromide serves no therapeutic purpose and, at the very
least, should be removed from the protocol. Id. at 1535.
98. Id. at 1534-35.
99. Id. at 1535.
In fact, Tennessee rejected the single-drug protocol because
administering a lethal dosage of sodium thiopental takes longer to cause death, and the
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Second, administration of pancuronium bromide is necessary to prevent
involuntary physical movements that accompany the injection of
potassium chloride, thereby preserving the inmate's dignity.'0°
Pancuronium bromide also serves to hasten death by stopping respiration.'0 ' Thus, the "efficacy of a one-drug method of execution is not so
well established that Kentucky's failure
to adopt it constitutes a
" 10 2
violation of the Eighth Amendment.
Finally, the Court held that Kentucky's failure to adopt a systematic
mechanism for measuring the anesthetic depth of the prisoner did not
create an intolerable risk of harm that would violate the Eighth
Amendment."° 8 First, nearly all medical professional societies, including the American Society of Anesthesiologists, prohibit participation by
their members in execution procedures, thereby making professional
evaluation infeasible."
Second, medical laypersons conducting tests
would be unable to make the fine distinction between levels of sodium
thiopental sufficient to cause unconsciousness and levels sufficient to
prevent pain.0 5 Therefore, these additional tests would, in effect,
merely determine whether the drug had entered the patient's bloodstream, and visual inspection of the IV would achieve this objective.'
A state's failure to adopt one more step in lethal injection protocol does
not constitute cruel and unusual punishment.0 7
Therefore, because Kentucky's three-drug lethal injection protocol does
not pose a substantial risk of serious harm, and any readily implementable alternatives would not significantly reduce the risk of severe pain,
the protocol does not violate the prohibition against cruel and unusual
punishment present in the Eighth Amendment. l10
B. Justice Alito's Concurrence:How to Implement the Substantial
Risk Test
Although Justice Alito joined in the plurality opinion, he wrote
separately to discuss how the "substantial risk test" should be implemented in the states.0 9 Specifically, Justice Alito expressed his fears

required dosage would be more variable and less predictable. Id.
100. Id.
101. Id.
102. Id.
103. Id. at 1536.
104. Id.
105. Id.
106. Id. at 1536-37.
107. Id. at 1537.
108. Id. at 1533-34.
109. Id. at 1538 (Alto, J., concurring).
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that a misinterpretation of the plurality holding may result in delays for
executions caused by a flood of litigation."' Justice Alito stressed that
inquiries into the constitutionality of a method of execution should be
kept separate from inquiries into the constitutionality of the death
penalty itself."
First, Justice Alito addressed the requirement of the presence of a
medical professional as a modification to the lethal injection protocol." 2 As suggested by the petitioners and the dissenting opinion, the
presence of a medical professional would serve to reduce the risk of
misadministration of the first drug, sodium thiopental." 8 However,
Justice Alito stressed that objections or suggested modifications to the
"lethal injection protocol must be considered against the backdrop of the
of medical professionals and related practical conethics rules
114
straints."
As an example, Justice Alito pointed to Morales v. Hickman," 5 a
case in which the United States District Court for the Northern District
of California prohibited the State from proceeding with an execution
unless it either used only sodium thiopental or had an anesthesiologist
present to ensure that the prisoner was unconscious after the first
dosage."'
The Court of Appeals for the Ninth Circuit affirmed." 7
The execution did not proceed because the anesthesiologists refused to
participate in light of their medical ethical obligations."" As a result
of this unforeseeable requirement, no prisoner has been executed in
California since the Ninth Circuit's decision in 2006.11' The death
penalty is constitutional and lethal injection is a constitutional method
of execution; therefore, Justice Alito concluded that the implementation
of lethal injection must
not be blocked by requirements that cannot be
2
practically satisfied.
Justice Alito also clarified that any proposed modification to the lethal
injection protocol must "'significantly reduce a substantial risk,'" not

110. Id.
111. Id.
112.
113.
114.
115.

See id. at 1539.
Id. at 1540.
Id.
415 F. Supp. 2d 1037 (N.D. Cal. 2006) appeal denied, 438 F.3d 926 (2006) (per

curium).
116.
117.
118.
119.
120.

Baze, 128 S. Ct. at 1540 (citing Hickman, 415 F. Supp. 2d 1047).
Id. (citing Morales v. Hickman, 438 F.3d 926, 931 (9th Cir. 2006)).
Id. (quoting Morales v. Tilton, 465 F. Supp. 2d 972, 976 (N.D. Cal. 2006)).
Id.
Id. at 1539.
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merely reduce some of the risk.121 Any party suggesting a modification
must be able to support its contention with a well-established scientific
consensus rather than the testimony of a few experts.'2 2 For example,
the Lancet study,'23 which at one time was regarded as a valid scientific study, was later found to have significant procedural flaws that called
into question the accuracy of the results."24 Reliance on well-established scientific principles would reduce the chance that unreliable
scientific data could serve as the basis for overhauling the American
system of criminal punishment.'25 While the American Veterinary
Medical Association prohibits the use of pancuronium bromide in the
execution of animals, many countries using lethal injection to bring
about death contend that the drug is necessary for hastening death and
for assuring a consistent result. 2 ' Therefore, there is still debate in
the medical community regarding whether using only a lethal dosage of
sodium thiopental will truly result in a more humane death.'27
C. Justice Stevens's Concurrence Suggests Reevaluation of the Death
Penalty
According to Justice Stevens, "the imposition of the death penalty
represents 'the pointless and needless extinction of life with only
marginal contributions to any discernable social or public purposes'" and
therefore "'is patently excessive and cruel and unusual punishment
violative of the Eighth Amendment.'"' 28 The death penalty is considered to serve the societal purposes of incapacitation, deterrence of crime,
and retribution. 29 Careful review of the death penalty in light of the
societal purposes that it serves led Justice Stevens to note that state
legislatures and the federal government maintain such a punishment out

121. Id. at 1540 (quoting Baze, 128 S. Ct. at 1532 (Roberts, C.J., plurality)).
122. Id.
123. Konairis, Zimmers, Lubarsky, & Sheldon, Inadequate Anesthesia in Lethal
Injection for Execution, 365 LANCET 1412 (Apr. 2005). This study is largely responsible for
the litigation over the constitutionality of lethal injection as a form of execution because
its results indicated that sodium thiopental levels found in the corpses of executed
prisoners were insufficient to cause unconsciousness. Baze, 128 S. Ct. at 1564 (Breyer, J.,
concurring).
124. Baze, 128 S. Ct. at 1540-41.
125. Id. at 1541-42.
126. Id. at 1541. Justice Alito used the Netherlands as an example of this principle.
In the Netherlands, where physician-assisted suicide is legal, the use of pancurionium
bromide is suggested to ensure that death occurs immediately. Id.
127. See id. at 1540-41.
128. Id. at 1551 (Stevens, J., concurring) (quoting Furman v. Georgia, 408 U.S. 238, 312
(1972)).
129. Id. at 1547 (citing Gregg v. Georgia, 428 U.S. 153 (1976)).
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of habit, inattention, and a faulty assumption about the retributive force
of the death penalty.

130

Despite his concerns, Justice Stevens concurred in the ruling because
his personal judgment regarding the constitutionality of the death
penalty "does not... justify a refusal to respect precedents that remain
a part of our law," and he also concluded that the petitioners in this case
failed to prove Kentucky's protocol violates the Eighth Amendment's
prohibition of cruel and unusual punishment. 3 ' Specifically, Justice
Stevens concurred because the petitioners failed to present a thorough
record to the Court that provided reasons why the three-drug protocol
violates the Eighth Amendment. 132 Given a more adequate record,
however, Justice Stevens's decision may have been different. In fact,
Justice Stevens strongly suggested that the use of pancuronium bromide
may be held to violate the Eighth Amendment in the future and he
advised states "wishing to decrease the risk that future litigation will
delay executions or invalidate their protocols ...

to reconsider their

continued use of pancuronium bromide."' 33

130. Id. (citing Gregg, 428 U.S. at 153). According to Justice Stevens, incapacitation
as a rationale for the death penalty may have served a legitimate purpose at the time
Gregg was decided, but in light of the multitude of states that have enacted legislation
permitting "life imprisonment without the possibility of parole," Justice Stevens concluded
that this justification is outdated. Id. Likewise, Justice Stevens pointed out that after over
thirty years of research on the deterrent effect of the death penalty on crime, there is still
a lack of reliable data indicating capital punishment actually deters crime. Id. Because
the death penalty is uniquely severe and irrevocable compared to other forms of
punishment, Justice Stevens asserted that the lack of such empirical evidence shows a
significant problem in relying on deterrence as a justification. Id.
Further, retribution finds its foundations in the fact that "'some crimes are so outrageous
that society insists on adequate punishment, because the wrong-doer deserves it,
irrespective of whether it is a deterrent or not.'" Id. at 1548 (quoting Gregg, 428 U.S. at
184 n.30). However, Justice Stevens noted the contradiction between requiring a humane
method of execution and the retribution principle of punishment. Id. Specifically, as our
society moves away from public and painful punishment towards more humane methods,
society is essentially protecting prisoners from enduring punishment that is comparable
to that of their victims. Id. Thus, Justice Stevens concluded that the entire premise of
retribution as a justification is undermined. Id.
131. Id. at 1552.
132. Id.
133. Id. at 1546. Although concurring in the plurality opinion, Justice Stevens did not
adopt the "substantial risk test" and strongly implied that the use of pancuronium bromide
should be eliminated from the lethal injection protocol to ensure a more humane death.
See id. at 1544. Although Kentucky's primary purpose in using pancuronium bromide is
to preserve the dignity of the prisoner, Justice Stevens argued that this interest "is vastly
outweighed by the risk that the inmate is actually experiencing excruciating pain." Id.
Further, Justice Stevens noted that the use of a paralytic agent to stop respiration is
redundant when the administration of the agent is immediately followed by an injection
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D. Justice Scalia's Concurrence: A Response to Justice Stevens's
Concurrence
Justice Scalia concurred in the judgment but wrote separately to4
address the issues discussed in Justice Stevens's concurring opinion.1
According to Justice Scalia, in light of the text of the Constitution and
the ideas of Federalism, both of which relegate the determination of
what makes a significant contribution to social or public purposes to
democratically elected legislatures, any conclusion that the death
penalty serves no societal purpose and is therefore patently excessive is
unsupportable." 5 This is particularly the case when the text of the
document indicates that the death penalty is a permissible legislative
Thus, according to Justice Scalia, Justice
choice for punishment.'
Stevens essentially asserted "that a criminal sanction expressly
mentioned in the Constitution violates the Constitution."'3 7 Further,
Justice Scalia maintained that Justice Stevens's cost-benefit policy
analysis of the death penalty, as implemented today, would not meet the
heavy burden required of those who attack the judgments of the
American people.'38

of potassium chloride, which induces cardiac arrest. Id.
Finally, Justice Stevens stressed that there is no nationwide endorsement of the use of
pancuronium bromide in lethal injections. Id. Most states have not enacted legislation
specifically allowing its use, and the failure of states to prohibit its use cannot be
interpreted as a specific endorsement of the drug. Id. at 1544-45. Justice Stevens noted
that the use of pancuronium bromide in lethal injection protocol was most likely the result
of a decision of a department of correction official with little medical knowledge and no
expert assistance or guidance and made out of administrative convenience. Id. at 1545.
134. Id. at 1552 (Scalia, J., concurring).
135. Id.
136. Id. Justice Scalia pointed to the Fifth Amendment of the United States
Constitution which mandates that any "deprivation of life" must be made in accordance
with due process of law. Thus, if the Constitution intended to disallow the death penalty,
this clause would not have been a necessary addition. See id.
137. Id. at 1553. According to Justice Scalia, the only basis for Justice Stevens's
assertion is the "uncontroversial legal premise' that the 'extinction of life with only
marginal contributions to any discernable social or public purposes. . . would be patently
excessive' and violative of the Eighth Amendment." Id. In Justice Scalia's opinion, this
uncontroversial legal premise is "flat-out wrong" when applied to a method of punishment
specifically provided for in the Constitution and when the American people have
determined that the death penalty serves adequate social and public purposes. Id.
138. Id. at 1553-54. According to Justice Scalia, Justice Stevens virtually ignored recent
data indicating that the death penalty may have a significant deterrent effect. Id.
Further, Justice Scalia noted that it is not the place of the courts to demand that state
legislatures support decisions regarding punishment for capital offenses with "foolproof
empirical data." Id. at 1554. Whether the death penalty has value as a deterrent should
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Essentially, Justice Scalia determined that Justice Stevens's assault
on the death penalty was an insupportable and vain expression of
Stevens' own ego.'39 Justice Stevens stated that he has "'relied on
[his] own experience in reaching the conclusion that the imposition of
the death penalty' is unconstitutional." 40 Thus, Justice Stevens's
experiences are controlling and the experiences of American citizens,
are the product of habit, inattention,
state legislatures, and Congress
4
and a thirst for vengeance.1 '

E. Justice Thomas's Concurrence: Intent Must be to Cause Additional Pain
Justice Thomas concurred in the judgment of the Court but wrote
separately because he disagreed with the "substantial risk" standard
adopted by the plurality opinion. 42 Specifically, Justice Thomas was
concerned about adopting a standard that would find that an execution
method "violates the Eighth Amendment if it poses a substantial risk of
severe pain that could be significantly reduced by adopting readily
available alternative procedures," because such a standard has no
support in the original understanding of the Constitution, casts doubt
upon long accepted methods of execution, and inserts the Court into
matters it has no capacity to resolve.'4 3 Instead, Justice Thomas
suggested that a state's chosen method of execution should be held valid
unless the method is deliberately designed to inflict pain."4
First, according to Justice Thomas, the history of the cruel and
unusual punishment clause in the Eighth Amendment does not support
the plurality's interpretation. 45 The Eighth Amendment was added
to disable Congress from imposing intensified death sentences, which
had stained the history of criminal punishment in England. 146 Likewise, a review of cases examining the method of execution shows that
the Court has never held a method cruel and unusual simply because it
involved a risk of pain. 147 Instead, the Court focused on whether the

be determined by the legislature because it is more familiar with the local conditions. Id.
In addition, Justice Scalia argued that Justice Stevens's discussion of the retributive value
of the death penalty is self-contradictory and therefore should have no legal weight. Id.
139. See id. at 1553-54.

140. Id. at 1555 (quoting Baze, 128 S. Ct. at 1551 (Stevens, J., concurring)).
141. Id.
142. Id. at 1556 (Thomas, J., concurring).

143.
144.
145.
146.
147.

Id.
Id.
Id. at 1559.
Id.
Id.
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procedures were designed to inflict torture or intended to impose a fate
worse than death.'
Second, regardless of the lack of support, Justice Thomas opined that
the plurality's standard will cast constitutional doubt over every other
method of execution, will subject the Court to an abundance of litigation,
and will thrust the Court into an arena in which it has neither the time
nor the expertise to justly decide. 149 Further, Justice Thomas asserted
that the decision in this case would continue to embroil both the states
and the Court in litigation regarding the precise definitions of "substantial," "readily implemented," "legitimate," and "significant."5 ° Finally,
Justice Thomas argued that the plurality's adoption of a comparative
risk standard would require the Court to resolve medical and scientific
controversies beyond the judicial ken. 5 ' Justice Thomas emphasized
that he would reject any standard requiring the Court to weigh relative
advantages and disadvantages for different methods or implementation
1'
procedures. 52
Instead, the inquiry should be complete upon determining whether the method of execution inherently inflicts more pain than
53
traditional methods.

Justice Thomas ultimately decided that in the present case, Kentucky
created its lethal injection protocol to make capital punishment more
humane, and therefore the petitioners' constitutional challenge must
54
fail.
F Justice Breyer's Concurrence: Proponentof the Untoward Risk
Standard
Justice Breyer agreed with Justice Ginsburg that the relevant
questions are whether a method of execution creates an untoward and
easily avoidable risk of inflicting severe and unnecessary suffering. 5
However, Justice Breyer concurred with the plurality's judgment that
Kentucky's lethal injection protocol does not pose a "significant and
unnecessary risk of inflicting severe pain." 56 According to Justice
Breyer, relevant factors for determining whether a significant and
unnecessary risk of inflicting severe pain exists are (1) the "'degree of

148. Id. at 1559-60.
149. Id. at 1561-62.
150. Id. at 1562.

151. Id.
152.

Id. at 1563.

153. Id.
154. Id.
155.
156.

Id. (Breyer, J., concurring).
Id. at 1563-64 (internal quotation marks omitted).
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risk,'" (2) the "'magnitude of the pain,'" and (3) the "'availability of
alternatives.'"" 7
Justice Breyer first reviewed research and studies regarding the
effects of the chemicals used in Kentucky's lethal injection protocol. 5
Some of these studies included autopsy toxicology reports from prisoners
that focused on the effectiveness of the first drug in anesthetizing the
inmate,'5 9 and found that the levels of the barbiturate in a majority of
the prisoners' bloodstreams were consistent with consciousness."
However, Justice Breyer pointed out that subsequent research has found
significant flaws with the scientific method employed in the Lancet
Study, and
therefore the study cannot be given significant weight by the
6
Court.' '

Justice Breyer also noted that the petitioners' suggested modifications
to Kentucky's lethal injection protocol were not available or feasible.6 2
First, although the petitioners contended that the use of pancuronium
bromide increased the risk of pain and served no therapeutic purpose,
protocol for euthanasia in the Netherlands requires the use of the
chemical to hasten death."6 Further, Justice Breyer stated that the
ethical standards of medical professionals prohibit participation in the
execution, so requiring such a professional at an execution would be
impractical." 6
Finally, although the petitioners made a strong
argument for the imposition of additional testing to determine consciousness, Justice Breyer noted that there was insufficient evidence to show
such measures would make a difference in the Kentucky protocol. 1"

157. Id. at 1563 (quoting Baze, 128 S. Ct. at 1572 (Ginsburg, J., dissenting)).
158. See id. at 1564-65.
159. Specifically, Justice Breyer reviewed the Lancet Study, which is cited as being the
first study to call the effectiveness of the lethal injection protocol into question. Id.
160. Baze, 128 S. Ct. at 1564 (Breyer, J., concurring).
161. Id. at 1565. Specifically, these subsequent studies have shown that postmortem
autopsy toxicology reports can be extremely variable. Id. at 1564-65. This variability can
be related to (1) the fact that sodium thiopental can diffuse into the bloodstream, (2) levels
would be lower because the blood sample was taken several hours after administration,
and (3) the timing, anatomical origin, and physical and chemical properties of the drug.
Id.
162. Id. at 1566.
163. Id.
164. Id.
165. Id.
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G. Justice Ginsburg's Dissent: Standard Should be Untoward,
Readily Avoidable Risk of Inflicting Severe and Unnecessary Pain
Justice Ginsburg dissented from the plurality because according to
her, Kentucky's protocol lacks basic safeguards used by other states to
confirm that a prisoner is unconscious.16 Therefore, Justice Ginsburg
recommended reversal and remand of the instant case to consider
whether Kentucky's omissions create an untoward, readily avoidable risk
of pain.6 7 According to Justice Ginsburg, the constitutionality of
Kentucky's lethal injection protocol rests on whether the inmates are
adequately anesthetized by the first drug.'
While Justice Ginsburg agreed with the plurality that the degree of
risk, the magnitude of the pain, and the availability of alternatives must
be considered, Justice Ginsburg disagreed with imposing a threshold
requiring the risk to be "substantial."6 " Rather, Justice Ginsburg
determined that the Court should interpret the factors as interrelated,
allowing a strong showing in one factor to reduce the importance of the
other factors. 7 0 Justice Ginsburg further noted that when evaluating
lethal injection protocol, particularly one that utilizes pancuronium
bromide as the second chemical injected, the consequences of a mistake
171
when injecting the sodium thiopental are grave and torturous.

Therefore, according to Justice Ginsburg, the critical question was
whether a feasible alternative to Kentucky's protocol exists.'72
In Justice Ginsburg's opinion, Kentucky does relatively little to
ascertain whether the prisoner has received a sufficient dose of sodium
thiopental to ensure unconsciousness. '
Other states using similar
drugs to execute via lethal injection have included in their protocol basic

166. Id. at 1567 (Ginsburg, J., dissenting).
167. Id.

168. Id, at 1567. In reviewing the prior cases in which the Court examined the method
of execution, Justice Ginsburg recognized that the Court was consistent in requiring the
intentional infliction of unnecessary pain to find an execution method unconstitutional. See
id. at 1567-68. However, Justice Ginsburg asserted that the age of the opinions limit their
utility to aid in resolution of this issue, and thus the Eighth Amendment must draw its
meaning from the evolving standards of decency in society. Id. at 1568.
169. Id. at 1568.
170. Id.
171. Id. at 1569.
172. Id.
173. Id. Justice Ginsburg's suggested methods for checking the consciousness of the
prisoner include calling the prisoner's name, shaking the prisoner, testing for reflexes,
brushing the prisoner's eyelashes, or giving a noxious stimulant to the prisoner. Id. at
1569-70. Consciousness can also be measured through medical equipment including a
blood pressure cuff and would not necessarily require a physician's involvement. Id.
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tests to more effectively evaluate a prisoner's consciousness. 74 These

tests provide an assurance of unconsciousness that is absent from
Kentucky's protocol and are an example of simple and costless methods

to lower risks.175 Thus, Justice Ginsburg concluded that this case
should be remanded to the lower courts for determination of whether the
protocol creates an untoward risk of pain, and if so, whether implemen176

tation of these basic tests can lessen or avoid that risk.
V.

In Baze v. Rees,

77

IMPLICATIONS

the plurality opinion indicated that states with

lethal injection protocols that are similar to Kentucky's protocols do not
present a substantial or objectively intolerable risk of needless suffering
and created a new standard against which all methods of execution
should be measured. 7 1 Specifically, when an alternative method of
execution exists that addresses a "substantial risk of serious harm" and
is "readily implemented," a state's groundless refusal to adopt that
method of execution can be viewed as a violation of the Eighth Amend-

ment. 1 79 This new test may call into question various forms of execution that have previously been held constitutional.

To date, nine states allow for lethal injection in addition to alternative
methods of execution such as hanging, electrocution, and firing
squad.180
A prisoner sentenced to death is permitted to choose
between lethal injection and the specified alternative method of

174. Id. at 1570-71. Specifically, Florida pauses between the first and second injection
and calls the prisoner's name, shakes the prisoner, and brushes the prisoner's eyelashes.
Id. Missouri has personnel monitor the prisoner using standard clinical techniques to
confirm that the prisoner is unconscious. Id. at 1571 (quoting Taylor v. Crawford, 4887
F.3d 1072, 1083 (2007). In California, members of the IV team brush the prisoner's
eyelashes, speak to the prisoner, and shake the prisoner. Id. These tests are conducted
at the halfway point and at the conclusion of the sodium thiopental injection. Id. Alabama
officials call the prisoner's name, brush the prisoner's eye lashes, and pinch the prisoner's
arm. Id.
175. Id.
176. Id. at 1572.
177. 128 S. Ct. 1520 (2008).
178. See id. at 1532.
179. Id.; U.S. CONsT. amend. VIII.
180. Specifically, Alabama, Florida, South Carolina, and Virginia permit electrocution
as an option. See ALA. CODE § 15-18-82 (2002); FLA. STAT. ANN. § 922.105 (West 2005);
S.C. CODE ANN. § 24-3-530 (1995); VA. CODE ANN. § 53.1-234 (2007). New Hampshire and
Washington allow hanging as an option. See N.H. REV. STAT. ANN. § 630:5 (1996); WASH
REV. CODE § 10.95.189 (West 1996). California and Missouri permit lethal gas as on
option. See CAL. PENAL CODE § 3604 (West 1996); MO. REV. STAT. § 546.720 (West 2002).
Idaho permits execution by firing squad. IDAHO CODE ANN. § 19-2716 (2008).
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execution. However, in most states that permit the prisoner to choose,
the statute indicates that lethal injection should be the default method,
and that should the alternative method of execution be deemed
unconstitutional, the sole method should be lethal injection.' 8 ' Thus,
with the advent of a new test for the constitutionality of methods of
execution, these previously sanctioned methods may subsequently be
found unconstitutional.
As previously discussed, the three prior cases addressing the
constitutionality of a particular method of execution focused on whether
the method was inflicted with intent to cause pain in addition to death
and whether the method inherently involved unnecessary suffering.182
Therefore, the Court has previously held that death by firing squad and
death by electrocution did not violate the cruel and unusual punishment
provision in the Eighth Amendment."
However, in light of the
"evolving standards of decency" and the plurality ruling in Baze, the
constitutionality of these methods may be questioned anew. Although
the Court has held that a petitioner's choice of a method of execution
waives any right of the prisoner to challenge the constitutionality of that
method as cruel and unusual,' this holding may not carry much
weight when there is virtually no question as to the constitutionality of
the method. For example, even if a prisoner were to choose to be
executed via burning at the stake, the Court would likely declare this
method of execution invalid because it is patently cruel and unusual,
even if permitted by state law. After the Court's decision in Baze,
methods such as electrocution, hanging, lethal gas, and firing squad may
also be held unconstitutional. Thus, states allowing these methods as
options may have to redraft their death penalty statutes.
In addition, part of the basis for the ruling in Baze was the unreliability of statistical studies regarding the effectiveness of the dosage of
sodium thiopental. However, as more research is conducted, additional
empirical information may be available to better evaluate the effectiveness of the sodium thiopental administration in inducing unconsciousness. The Court stated that "there is a substantial, constitutionally
unacceptable risk of suffocation from the administration of pancuronium

181. See AiA. CODE § 15-18-82; CAL. PENAL CODE ANN. § 3604, FLA. STAT. § 922.105;
IDAHO CODE ANN. § 19-2716; Mo. REV. STAT. § 546.720; N.H. REV. STAT. ANN. § 630.5; S.C.
CODE ANN. § 24-3-530; VA. CODE ANN. § 53.1-234; WASH. REV. CODE § 10.95.189.
182. See Louisiana v. Resweber, 329 U.S. 459 (1947); In re Kemmler, 136 U.S. 436
(1890); Wilkerson v. Utah, 99 U.S. 130 (1878).
183. See Louisiana v. Resweber, 329 U.S. 459 (1947); In re Kiemmler, 136 U.S. 436
(1890); Wilkerson v. Utah, 99 U.S. 130 (1878).
184. Stewart v. LaGrand, 526 U.S. 115 (1999).
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bromide and pain from the injection of potassium chloride" if the sodium
Therefore, should this
thiopental is not used or is ineffective."
additional research provide evidence of a substantial risk of misadministration of sodium thiopental, the Court may reconsider procedural
modifications or alternatives to the lethal injection protocol.
Finally, as Justice Thomas warned in his concurrence, the plurality's
ruling in Baze may lead to litigation regarding each of the thirty-six
states' lethal injection protocols and whether they are sufficiently similar
to Kentucky's protocol to satisfy the Baze test." 6 To date, such
litigation has proceeded in Texas, Florida, Ohio, and Arkansas.8 7 This
litigation is shaping the definitions of the vague standards mentioned in
the plurality such as "substantial," "feasible," "readily implemented,"
"significant," and "legitimate.""
Thus, while the Court did not hold the death penalty to be unconstitutional, it did create a new standard against which the constitutionality
of all new methods of execution must be measured.
JESSICA MORGAN

185. Baze, 128 S. Ct. at 1533.
186. Baze, 128 S. Ct. at 1562 (Thomas, J., concurring). The Baze test determines
whether a state's method of execution violates the cruel and unusual punishment
prohibition of the Eighth Amendment. Id. at 1532 (Roberts, C.J., plurality). Specifically,
when an alternative execution method exists that reduces a substantial risk of severe pain,
a state's unfounded refusal to adopt the method can be considered a violation of the Eighth
Amendment. Id.
187. See Nooner v. Norris, No. 5:06CV00110, 2008WL 3211290 at *15 (E.D. Ark. Aug.
5, 2008) (holding that the lethal injection protocol is substantially similar to that of
Kentucky, and therefore would not be found cruel and unusual under the Eighth
Amendment); Schwab v. State, 995 So.2d 922, 932 (Fla. 2008) (same); Cooey v. Strickland,
No. 2:04-CV-1156, 2008 WL 4065811 (S.D. Ohio, Aug. 26, 2008); Exparte Chi, 256 S.W.3d
702 (Tex. Crim. App. 2008).
188. See Nooner, 2008 WL 3211290; Schwab, 995 So.2d 922; Cooey, 2008 WL 4065811;
Ex parte Chi, 256 S.W.3d 702. Specifically, the United States Court of Appeals for the
Fourth Circuit determined in Emmett v. Johnson, 532 F.3d 291 (4th Cir. 2008), that (1) the
risk of misadministration resulting from a "rapid flow" injection of sodium thiopental does
not create a substantial risk of severe and unnecessary harm as required in the Baze test,
id. at 300, (2) expert testimony claiming a substantial risk will be insufficient unless the
testimony is supported by a factual basis and quantifies the likelihood of the risk
manifesting itself, id. at 302-03, (3) Virginia's failure to expressly provide for a second
dosage of sodium thiopental does not create a substantial risk of pain, and (4) the practice
of the execution in a solemn environment, largely with hand signals, does not create a
substantial or objectively intolerable risk of severe pain. Id. at 307.

