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Roper v. Simmons: A Dead-End for the
Juvenile Death Penalty

In Roper v. Simmons,1 the United States Supreme Court held that
executing a person under the age of eighteen constituted cruel and
unusual punishment as prohibited by the Eighth Amendment 2 to the
United States Constitution.3 Relying on support ranging from scientific
and sociological studies to the laws of foreign countries, the Court
reversed its 1989 ruling in Stanford v. Kentucky,4 which upheld the
constitutionality of juvenile execution. This case is important because
it (1) represents the Court's increasingly restrictive view with regard to
permissible punishment under the Eighth Amendment's prohibition of
cruel and unusual punishment and (2) raises significant questions about
the Supreme Court's use of international and foreign law to support its
conclusions-as it did here-for future issues.

1. 125 S. Ct. 1183 (2005).
2. U.S. CONST. amend. VIII.
3. Roper, 125 S. Ct. at 1194.
4. 492 U.S. 361, 380 (1989).
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I. FACTUAL BACKGROUND

Seventeen-year-old Christopher Simmons said he wanted to murder
someone. A junior in high school, Simmons enlisted two friends to join
his plan to break into a victim's home, abduct the victim and, while
bound, transport the victim to a bridge to be thrown to its death.
Simmons assured his friends that because they were minors, they could
"get away with it."' At approximately 2:00 a.m. on the night of the
murder, Simmons met up with Charles Benjamin and John Tessmer.
Tessmer decided not to participate, but Simmons and Benjamin did, and
proceeded to the residence of Steven and Shirley Cook. Reaching
through an open window to unlock the back door, Simmons and
Benjamin entered the house.' Meanwhile, Mrs. Cook was upstairs,
asleep, but soon awoke as Simmons turned on the hallway light.
Simmons then proceeded into the bedroom amidst Mrs. Cook's inquiry
as to "[wiho's there[?]"7 Simmons immediately recognized Mrs. Cook:
The two had previously been involved in a car accident which, according
to Simmons, ignited his desire to murder her. Mrs. Cook was bound
with duct tape and transported to a state park in her own car. Simmons
and Benjamin covered her head with a towel, reinforced the bindings,
escorted her to a railroad crossing over the Meramec River, where she
was thrown to her death.'

Steven Cook had been out of town when his wife was abducted. And
when he returned-his wife gone and the bedroom in shambles-he
reported Mrs. Cook missing. That same afternoon, Mrs. Cook's body was
recovered from the river. In the meantime, Simmons was parading his
feat, lauding himself for killing Mrs. Cook because, as he remarked, "the
bitch seen my face."9 Simmons was apprehended the following day after
word spread about his involvement in Mrs. Cook's disappearance. He
was taken to a local police station, read his Miranda rights, and only
two hours into interrogation, confessed to the murder of Shirley Cook.
Simmons also agreed to produce a videotaped reenactment of the event.
He was charged with burglary, kidnapping, stealing, and first-degree
murder.

Because Simmons was seventeen when the crime occurred, he was
considered an adult under Missouri law.i° The prosecution introduced

5. Roper, 125 S. Ct. at 1187.
6. Id. at 1187-88.
7. Id. at 1188.
8. Id.
9. Id.

10. Mo. ANN. STAT. § 211.021 (West 2005).
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both the videotaped reenactment of the crime and testimony of
Simmons's gloating after the murder. The jury convicted Simmons of
murder. No witnesses were put on by the defense in the guilt phase.
In seeking the death penalty, the prosecution noted several aggravating
factors, specifically that the murder was (1) performed for monetary
gain; (2) to prevent Simmons's lawful arrest with regard to the car
accident; and (3) involved depravity of mind and inhuman conduct.
Members of the Cook family testified as to the devastation wrought by
Mrs. Cook's murder.

The issue of Simmons's age highlighted the closing arguments. After
the judge instructed the jury that age was a permissible mitigating
factor, the prosecution drove home a brutal portrayal of the crime,
discounting the fact that it was carried out by a seventeen year old. The
defense, to the contrary, urged the jury to consider age as a prime
consideration for the gravity of the punishment it recommended.
Nevertheless, the jury recommended the death penalty and the trial
judge imposed the sentence. The court further denied Simmons's request
to set aside the sentence for ineffective counsel. The trial court denied
the motion for postconviction relief and the Missouri Supreme Court
affirmed the sentence."

In light of the 2002 Supreme Court holding in Atkins v. Virginia,12

which prohibited the execution of a mentally retarded person under the
Eighth and Fourteenth Amendments, Simmons filed a new petition for
postconviction relief, analogizing his position as a juvenile to that of the
precedent established in Atkins. The Missouri Supreme Court granted
Simmons's petition and set aside the death sentence, and the United
States Supreme Court granted certiorari to consider whether the
imposition of the death penalty on defendants under the age of eighteen
constituted cruel and unusual punishment in violation of the Eighth
Amendment to the United States Constitution. 3

II. LEGAL BACKGROUND

A. Overview

The Eighth Amendment provides that "[e]xcessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual punish-
ments inflicted." 4 Adopted from the 1688 English Declaration of

11. Roper, 125 S. Ct. at 1189.
12. 536 U.S. 304, 319 (2002).
13. Roper, 125 S. Ct. 1183.
14. U.S. CONST. amend. VIII.
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Rights-which similarly prohibited excessive bail, excessive fines, and
cruel and unusual punishment-the Eighth Amendment has been the
source of heated controversy. 5 The heart of that controversy is what
constitutes cruel and unusual punishment. The Framers provided little
guidance and, as a result, the definition of "cruel and unusual punish-
ment" has been left to the courts." The Supreme Court has noted that
the prohibition of cruel and unusual punishment typically serves three
primary objectives: (1) to limit the types of punishment that can be
imposed; (2) to proscribe grossly disproportionate punishment as related
to the severity of the crime; and (3) to limit what type of conduct may be
considered criminal.' 7 The Court has also noted that, at its most
fundamental level, the Eighth Amendment seeks to preserve the dignity
of man.' s Because many consider the death penalty a violation of the
Eighth Amendment even when applied to adults, the issue of executing
juveniles 9 is extremely controversial.

B. The Development of Capital Punishment Jurisprudence Prior to
the Juvenile Death Penalty

Questions involving the Eighth Amendment's prohibition of cruel and
unusual punishment began to emerge most notably in the second half of
the twentieth century. In 1958, the Court in Trop v. Dulles20 first
articulated what would become the perennial standard in evaluating the
parameters of the Eighth Amendment's prohibition of cruel and unusual
punishment.2 ' Considering the question of whether denationalization
as a punishment was cruel and unusual punishment, the Court noted
that the Eighth Amendment "must draw its meaning from the evolving
standards of decency that mark the progress of a maturing society."22

Although the Court did not expand on what factors were to account for
the progress of a maturing society, the Court did look to the overwhelm-
ing disavowal of denationalization as punishment from the international
community and United Nations surveys.'

15. Trop v. Dulles, 356 U.S. 86, 100 (1958).
16. RANDALL COYNE & LYN ENTZEROTH, CAPITAL PUNISHMENT AND THE JUDICIAL

PROCESS 3(Carolina Academic Press 1994).
17. Ingraham v. Wright, 430 U.S. 651, 667 (1977).
18. Trop, 356 U.S. at 100.
19. As used in this article, "juveniles" refers to individuals who were under the age of

eighteen when the crime at issue was committed.
20. 356 U.S. 84 (1958).
21. Id. at 101.
22. Id.
23. Id. at 102-03.
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Several critical cases came before the Court in the 1970s relating to
the death penalty and the Eighth Amendment's prohibition of cruel and
unusual punishment. In Furman v. Georgia,24 the Supreme Court
considered whether the imposition of the death penalty for three
condemned defendants violated the Eighth Amendment's prohibition on
cruel and unusual punishment as incorporated to the states by the Due
Process Clause.25 In a per curiam opinion, the Court reversed the
defendants' sentences, holding that where juries or judges wield
unbridled authority to determine whether the defendants before them
are to be sentenced to death, and no standards govern the application of
the penalty, the Court will not countenance the arbitrary or discrimina-
tory imposition of the gravest penalty possible.2 6 Four years later, in
Gregg v. Georgia,27 the Court again considered whether the death
penalty constituted cruel and unusual punishment in all circumstances,
but nonetheless upheld the constitutionality of capital punishment.28

Only a year later, however, in Coker v. Georgia,29 the Court concluded
that capital punishment for conviction of rape did constitute cruel and
unusual punishment.3" Thus, Eighth Amendment issues were spring-
ing up before the Court at a rapid pace.

C. Turning Point: Age as a Mitigating Factor

In 1978 in Lockett v. Ohio,"1 the Court considered whether the
required imposition of the death penalty under an Ohio statute 2

constituted cruel and unusual punishment when the statute precluded
the sentencer from considering a range of mitigating factors, including
age.3 3  There, the twenty-one-year-old defendant was convicted of
aggravated murder after driving the get-away car in a robbery and
murder, and was subsequently sentenced to death.34 The Court
reversed the defendant's death sentence because the sentencer was not
permitted to consider relevant mitigating factors in determining whether
capital punishment should be imposed.3 5 The Court noted that, unlike

24. 408 U.S. 238 (1972).
25. Id. at 240.
26. Id. at 253.
27. 428 U.S. 153 (1976).
28. Id. at 169.
29. 433 U.S. 584 (1977).
30. Id. at 592.
31. 438 U.S. 586 (1978).
32. OHio REV. CODE. ANN. §§ 2929.03, 2929.04 (West 1975).
33. Lockett, 438 U.S. at 604.
34. Id. at 590, 594.
35. Id. at 605.
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any other punishment, the death penalty necessitates an individualized
decision because of the gravity of the ultimate determination. 6 This
individualized decision includes the consideration of "any aspect of the
defendant's character and record," and while in this case, the defendant's
minor role was a prominent mitigating factor, age also fell within that
category.

37

Four years later in Eddings v. Oklahoma,' the Court considered
whether the consideration of age as the only mitigating factor prior to
imposing the death penalty on a juvenile defendant comported with the
requirements established in Lockett. 9 There, the Court also reversed
the defendant's death sentence because the trial and appellate courts
failed to consider individualized mitigating circumstances other than
age, including most notably, the defendant's brutal childhood.4' The
Court was noticeably sympathetic to the defendant's troubled upbring-
ing, acknowledging the defendant's history of parental abuse and the
resulting psychological damage as a relevant mitigating factor to impose
a lesser punishment than death.41 Because juveniles, in general, lack
the maturity and responsibility of adults, the Court held that both the
age and upbringing of a child served as mitigating factors.4 2

D. Leading Up to Roper

In 1989 the Court in Penry v. Lynaugh 3 considered whether the
imposition of the death penalty upon mentally retarded defendants
constituted cruel and unusual punishment as prohibited by the Eighth
Amendment." There, the defendant was convicted of capital murder
despite his insanity defense. 45 Pursuant to a Texas statute,46 the trial
court was required to impose the death penalty. The defendant (1)
challenged the statute on the grounds that it precluded the consideration-
of mitigating factors and (2) argued that the execution of a mentally
retarded defendant (Penry) that had the intelligence of a six year old
constituted cruel and unusual punishment.47 The Court reversed the

36. Id.
37. Id. at 606.
38. 455 U.S. 104 (1982).
39. Id. at 109.
40. Id. at 116.
41. Id.
42. Id.
43. 492 U.S. 302 (1989).
44. Id. at 307.
45. Id. at 310.
46. TEx. CODE CRIM. PRoc. ANN. art. 37.071(b) (Vernon 1981 & Supp. 1989).
47. Penry, 492 U.S. at 308, 313.
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defendant's death sentence because the statute failed to instruct the jury
to consider mitigating factors, such as the defendant's mental retarda-
tion, but rejected the claim that imposing capital punishment on
mentally retarded defendants constituted cruel and unusual punish-
ment.48

Also in 1989, in Stanford v. Kentucky49 the Court considered whether
the imposition of the death penalty against an individual for a crime
committed while the individual was sixteen or seventeen years old
violated the Eighth Amendment's prohibition against cruel and unusual
punishment.5" Two cases were considered together. In the first case,
the seventeen-year-old defendant, Stanford, was sentenced to death after
he was convicted of first-degree murder. In the second case, the sixteen-
year-old defendant, Wilkins, was also sentenced to death after he was
convicted of first-degree murder.

On appeal to the Supreme Court, Stanford and Wilkins both claimed
that, in accordance with the standard articulated in Trop, their
execution was contrary to the "evolving standards of decency that mark
the progress of a maturing society."5 The Court was not persuaded,
The evolving standards of decency were to be determined by, among
other things, examining American society as a whole, public opinion.52

Looking to state legislatures-the reflection of the public opinion through
its elected representatives-the Court concluded that the standards of
decency did not curdle at juvenile execution. 5 Thus, the defendants'
death sentences were upheld

In Atkins v. Virginia,55 the Court re-considered whether the execution
of mentally retarded persons constituted cruel and unusual punishment
as prohibited by the Eighth Amendment. 6 There, the defendant,
Atkins, was sentenced to death for murder.57 Before trial, the defense
submitted the evaluation of a forensic psychologist who concluded that
Atkins was mildly retarded.5" At sentencing, the State presented a
psychologist in rebuttal to the defense, claiming that Atkins was, in fact,

48. Id. at 337-38, 340.
49. 492 U.S. 361 (1989).
50. Id. at 364-65.
51. 356 U.S. at 100.
52. Stanford, 492 U.S. at 369.
53. Id. at 370 (quoting Gregg v. Georgia, 438 U.S. 153, 173 (1976)).
54. Id. at 380.
55. 536 U.S. 304 (2002).
56. Id. at 307.
57. Id.
58. Id. at 308-09.
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of average intelligence.59 Rejecting Atkins's pleading for a commuted
sentence to life imprisonment, the Virginia Supreme Court held that it
would not alter his death sentence "merely because of his IQ score. 6

The Supreme Court reversed.6 Particularly persuasive to the Court
was the backlash exhibited by state legislatures after Georgia executed
a mentally retarded defendant in 1986.2 By 1988, the Georgia
legislature had prohibited such executions, suggesting staunch public
disapproval.' Many other states followed suit." The consistency of
the enactments prohibiting the execution of the mentally retarded, along
with the Court's conclusion that its two primary justifications for the
death penalty-deterrence and retribution-were not served by its
application to the retarded, swayed the Court to reverse. 5 Thus,
because "our society views mentally retarded offenders as categorically
less culpable than the average criminal," the Eighth Amendment's
prohibition of cruel and unusual punishment restricts their execution.6 6

III. COURT'S RATIONALE

In Roper the Supreme Court granted certiorari to consider whether the
imposition of the death penalty on a juvenile offender-a defendant who
committed the act while he was between sixteen and eighteen years
old-violated the Eighth Amendment's prohibition of cruel and unusual
punishment.6 7 The Court concluded that it did. 8

A. The Majority

Justice Kennedy's majority opinion focused on five main points in
support of its holding: (1) the noticeable shift in states whose legisla-
tures have proscribed juvenile execution; (2) that the death penalty
should be reserved for a narrow category of defendants; (3) the inherent'
differences between juveniles and adults in regards to punishment; (4)
the insufficiency of the penological justifications for juvenile execution;

59. Id. at 309.
60. Id. at 310.
61. Id. at 321.
62. Id. at 314-15.
63. Id. at 314.
64. Id. at 314-15.
65. Id. at 318-19 (citing Gregg v. Georgia, 438 U.S. 153, 183 (1976)).
66. Id. at 316.
67. 125 S. Ct. at 1187.
68. Id. at 1194.
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and (5) the solidarity of the international community with regard to
eliminating the death penalty for juveniles.6 9

First, the Court began its reasoning by focusing on the shift in state
legislatures that once permitted juvenile execution but now prohibit it,
noting the particular importance of comparing the issue of juvenile
execution as presented in this case to the execution of the mentally
retarded as presented in Atkins v. Virginia.7 ° In Atkins the Court
reconsidered the constitutionality of state laws permitting the execution
of mentally retarded defendants.7 The Court had previously held in
Penry72 that such laws did not constitute cruel and unusual punish-
ment.7" Like the relationship between Atkins and Penry, the Roper
case also involved a reconsideration, but the issue in this case was the
constitutionality of juvenile execution. The Court had previously held
in Stanford v. Kentucky74 that the execution of juveniles did not
constitute cruel and unusual punishment.75

The Court relished the similarities. When the Court considered
Atkins, thirty states prohibited executing mentally retarded defendants,
twelve of which prohibited the death penalty in general, eighteen of
which permitted it, but not for the mentally retarded.7 6 Similarly, at
the time the Roper opinion was written, thirty states prohibited
executing juvenile defendants, twelve of which prohibited the death
penalty in general, eighteen of which permitted it, but excluded juveniles
from execution unless specifically authorized by statute.7 7 But unlike
the facts of Atkins, where state legislatures prohibited executing
mentally retarded defendants with increasing frequency since Penry,
states prohibiting the execution of juveniles since Stanford, in contrast,
occurred at a much slower pace. 7

' Regardless, the Court noted that the
frequency of change was not dispositive evidence; instead, it was the
general pattern and the "consistency of the direction of change."79 The
Court concluded its discussion by noting that, as in Atkins, because (1)

69. Id. at 1192, 1194-96, 1198-99.
70. 536 U.S. 304 (2002).
71. Id. at 307.
72. 492 U.S. 302 (1989).
73. Id. at 340.
74. 492 U.S. 361 (1989).
75. Id. at 380.
76. Roper, 125 S. Ct. at 1192 (citing Atkins, 536 U.S. at 313-15).
77. Id. at 1192.
78. Id. at 1193 (noting that "five States that allowed the juvenile death penalty at the

time of Stanford have abandoned it in the intervening 15 years-four through legislative
enactments and one through judicial decision.").

79. Id. at 1193 (citing Atkins, 536 U.S. at 315).
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a majority of the states rejected juvenile execution; (2) where allowed,
the practice was infrequent; and (3) there was an increased trend
towards its abolition, the ultimate conclusion could only be that society
viewed juveniles-much like mentally retarded defendants-as less
culpable than the standard criminal."0

Second, the Court addressed the differences between juvenile and
adult defendants. In particular, the Court concluded that capital
punishment, as the most severe punishment possible, was reserved for
a narrow category of offenders, and because juveniles could not achieve
the same culpability as ordinary criminals, laws permitting the
execution of juveniles were void under the Eighth Amendment.8 l To
establish the notion that capital punishment should be reserved for a
specific and narrow category of offenders, the Court first noted the
various instances-such as juveniles under age sixteen82 or the
mentally retarded8 8-where courts had prohibited the imposition of the
death penalty despite the fact that the crime committed was undoubted-
ly severe." According to the Court, these exceptions demonstrated the
underlying principle that the death penalty is reserved for a narrow
category of offenders, of which juveniles cannot be a part. 5

Third, the Court elaborated on its conclusion that juveniles are
excluded from this narrow category of offenders for whom the death
penalty is appropriate, citing three primary justifications.8 6  First,
because juveniles, by nature, possess less maturity and responsibility
than adults, this deficit often results in poorly considered and reckless
behavior.8 7  Second, juveniles, unlike adults, are naturally more
susceptible to outside pressures and influences, resulting in a lack of
control over their own environment.8 Third, juveniles are simply less
well informed than adults.8 9 Accordingly, because of these three
fundamental differences between adults and juveniles, the Court
concluded that juveniles simply could not be considered among the worst

80. Id. at 1194.
81. Id. at 1194-95.
82. Thompson v. Oklahoma, 487 U.S. 815, 838 (1988) (O'Connor, J., concurring in

judgment).
83. Atkins, 536 U.S. at 321.
84. Roper, 125 S. Ct. at 1194-95.
85. Id.
86. Id. at 1195.
87. Id. (citing Johnson v. Texas, 509 U.S. 350, 367 (1982)).
88. Id. (citing Steinberg & Scott, Less Guilty By Reason of Adolescence: Developmental

Immaturity, Diminished Responsibility, and the Juvenile Death Penalty, 58 AM.
PSYCHOLOGIST 1009, 1014 (2003)).

89. Id. (citing E. ERIKSON, IDENTITY: YOUTH AND CRISIS (1968)).
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offenders.9" In addition, because of the lack of control and other
immutable characteristics, juveniles deserve a more forgiving society
along with the hopeful consideration that any current deficiency will be
reformed.9

Fourth, the Court took issue with the penological justifications often
cited in support of the death penalty-retribution and deter-
rence-arguing that because juveniles lack the degree of culpability
possessed by ordinary criminals, the justifications were less persua-
sive.92 With regard to retribution, the Court noted with approval its
reasoning in Atkins, which provided that "[i]f the culpability of the
average murderer is insufficient to justify the most extreme sanction
available to the State, the lesser culpability of the mentally retarded
offender surely does not merit that form of retribution."93  Hence,
because juvenile defendants are less culpable, execution is an inappropri-
ate sanction. 4 In the Court's words, "the case for retribution is not as
strong with a minor as with an adult."95 With regard to deterrence,
while the Court rejected the argument that the execution of juveniles
exacts any form of deterrence for future behavior, it noted that life
imprisonment without the possibility of parole, especially for a juvenile,
served as a sufficiently severe sanction to deter future conduct.96

Finally, because in prior decisions involving the interpretation of cruel
and unusual punishment the Court has referred to international
authority, the Court concluded its discussion by noting that the United
States is the only country in the world that officially permits juvenile
execution.97 The United States and Somalia, the Court noted, were the
only two countries that have failed to ratify Article 37 of the United
Nations Convention on the Rights of the Child, which expressly prohibits
capital punishment for juveniles under the age of eighteen.9"

90. Id.
91. Id. (citing Stanford, 492 U.S. at 395) (Brennan, J., dissenting).
92. Id. at 1196. (The two rationales are from Gregg v. Georgia, 428 U.S. 153 (1976)

(joint opinion of Stewart, Potter, and Stevens, JJ.)).
93. Id. (citing Atkins, 536 U.S. at 319).
94. Id.
95. Id.
96. Id.
97. Id. at 1198 (noting the prior decisions in Trop, 356 U.S. at 102-03; Atkins, 536 U.S.

at 317; and Thompson, 487 U.S. at 830-31).
98. Id. at 1199 (citing United Nations Convention on the Rights of the Child, Art. 37,

Nov. 20, 1989, 1577 U.N.T.S. 3, 28 I.L.M. 1448, 1468-70 (entered into force Sept. 2, 1990)).
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B. The Concurrence

Justice Stevens wrote a brief concurrence, joined by Justice Ginsberg,
noting with satisfaction the significance of the Court's adherence to the
evolving standards of decency principle for Eighth Amendment issues."
Justice Stevens directly pointed out that the original understanding of
the Amendment at its drafting would not prohibit the execution of seven-
year-old children."° Nevertheless, he cited with approval the develop-
ment of the American Constitution, predicting that some lawyers at the
time of the Founding, such as Alexander Hamilton, would agree with the
Court's decision here.' 0'

C. Justice O'Connor's Dissent

Writing her own dissent, Justice O'Connor first began by expressing
her disapproval that the Court failed to admonish the Missouri Supreme
Court for disregarding the binding precedent established in Stanford
that permitted juvenile execution. 102 Second, Justice O'Connor took
issue with the majority's purported national consensus in favor of
abolishing capital punishment for juveniles. 3 Compared to the issue
of executing mentally retarded defendants in Penry and Atkins, Justice
O'Connor argued that the evidence of a nationwide shift in favor of
proscribing the death penalty for juvenile defendants was "marginally
weaker" and has occurred at a slower rate than for the mentally
retarded.' Third, Justice O'Connor rejected the majority's conclusion
that juveniles cannot be considered among the "worst offenders" because
of the inherent differences between "'adults' who have already reached
their 18th birthdays, and 'juveniles' who have not."'05 In her opin-
ion-as well as a number of state legislatures-some seventeen-year-old
offenders were sufficiently mature to merit the death penalty.' One
such offender, Justice O'Connor noted, was Christopher Simmons, and
as such, the sentencing jury had reasonable grounds for recommending
his execution. °7

99. Id. at 1205.
100. Id.
101. Id.
102. Id. at 1209-10 (O'Connor, J., dissenting).
103. Id. at 1210.
104. Id. at 1210-11.
105. Id. at 1212.
106. Id at 1213.
107. Id.
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Finally, although conceding the international trend towards eliminat-
ing the juvenile death penalty, Justice O'Connor concluded that because
no national consensus towards eliminating the juvenile death penalty
had developed, the Court was premature in relying on the international
consensus cited by the majority."' 8 Justice O'Connor did, however,
note that foreign and international law are relevant to Eighth Amend-
ment jurisprudence, specifically noting her disagreement with Justice
Scalia on that point.' 9

D. Justice Scalia's Dissent

Justice Scalia also dissented, joined by Chief Justice Rehnquist and
Justice Thomas. First, like Justice O'Connor, Justice Scalia took issue
with the majority's purported national consensus that disavowed the
juvenile death penalty after the Court upheld its constitutionality in
Stanford."° As Justice Scalia pointed out, the so-called "consensus"
may not be a consensus at all: Only forty-seven percent of the states that
permit capital punishment have legislation prohibiting juvenile
execution."' Second, Justice Scalia noted that the impetus behind the
Court's decision was not based on the instruction provided by the state
legislatures on the issue, but rather, on the individual Justices' opinions
that juveniles could not attain the commensurate culpability of adult
offenders." 2 Justice Scalia reasoned that the majority had proscribed
the evolving standards of decency used to evaluate cruel and unusual
punishment rather than having "discern[ed] them from the practices of
our people.""3

Justice Scalia further asserted that the majority (1) selectively chose
the most favorable social and scientific studies to support its claim that
juveniles lack moral responsibility for their decisions, and (2) denigrated
the entire capital sentencing system by asserting that juries are not
capable of considering age in light of a heinous crime." 4 Finally, in
declaring that the Court has become the "sole arbiter of our Nation's
moral standards," Justice Scalia berated the Court's failure to take
notice of American state law and rely on foreign law instead."'
According to Justice Scalia, the foreign authorities cited by the majority

108. Id. at 1214.
109. Id. at 1215.
110. Id. at 1218 (Scalia, J., dissenting).
111. Id.
112. Id. at 1221.
113. Id. at 1222.
114. Id. at 1222-24.
115. Id. at 1217.
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have no bearing or relation to Eighth Amendment jurisprudence
because, in our system, a jury can almost always withhold the death
penalty."6 In an incendiary parallel, Justice Scalia noted that Ameri-
ca, unlike much of the rest of the world, is one of only six countries that
permits abortion to the point of viability."7 Finally, "[tlo add insult
to injury," Justice Scalia also regretted the Court's failure to admonish
the Missouri Supreme Court for not following binding precedent
established in Stanford."1

IV. IMPLICATIONS

There are two major implications emanating from Roper v. Simmons.
First, because most of the seminal Eighth Amendment capital punish-
ment jurisprudence has surfaced in the last thirty years, more con-
straints are likely. With the prohibition of executing mentally retarded
defendants in Atkins in 2002, and the prohibition of executing juveniles
in 2005, it seems only reasonable to posit that more limitations lurk on
the horizon. But what is particularly interesting, especially with regard
to Atkins and Roper, is the alchemy of a specific class of defen-
dants-mentally deficient, or juveniles-in combination with the imposi-
tion of the death sentence. One possible explanation is that the public's
concern with the accurate imposition of the death penalty increases
when the target of the execution belongs to a specific class of individuals
that may have mitigating characteristics.

Second, by invoking international law into its rationale for prohibiting
juvenile execution, the Supreme Court has opened the floodgates for
support, on the one hand, for its decision to look outside America's
borders and, condemnation, on the other, for injecting United Nations
and foreign law into the American Constitution. The majority in Roper
felt justified in relying on international law because of the Court's
tradition in considering foreign sources of law with regard to the death
penalty. The dissent clearly did not. One argument is that an
international, inclusive approach to such a serious issue is prudent,
partly because the gravity of the consequences--death-but mostly
because countries world-wide deal with crime and punishment. Justice
Breyer, in support of his inclusion of foreign law, said in a later
discussion that on capital punishment "[you are] asking a human
question, and the Americans are human-and so is everybody else." 9

116. Id. at 1226.
117. Id. at 1227.
118. Id. at 1229.
119. Transcript of Discussion Between U.S. Supreme Court Justices Antonin Scalia and

Stephen Breyer at American University, Washington College of Law, January 13, 2005,
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But should the Court have paid more attention to what the states were
telling it at home, rather than what other countries were doing abroad?
The dissent certainly thought so. By contrast, Justice Scalia noted in
that same interview, "what does the opinion of a wise Zimbabwe judge
... have to do with what Americans believe . . .?120 The ultimate
question, then, is if the invocation of foreign law becomes a more
common feature in American constitutional jurisprudence, will the Court
look to international standards on issues outside capital punishment?

ROBERT F. GLASS

httpJ/domino.amerian.edu/AU/medialmediarel.nsfYlD265343BDC2189785256B810071F23
8/1F2F7DC4757FD01E85256F890068E6E0?OpenDocument (last visited Jan. 18, 2006).

120. Id.
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