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This survey period1 saw major changes to domestic relations law.
With the political changes in the state legislature came sweeping
reforms to what seemed to be deeply entrenched laws. Although Georgia
law presently requires appeals of all domestic relations cases occurring
through the discretionary application process,2 the Georgia Supreme
Court extended its 2003 pilot project into its third year, agreeing to
accept all "non-frivolous" applications filed in divorce and alimony
cases.' As a result, those interested in domestic relations law have
benefited from many more substantive decisions from the appellate
courts on a variety of issues. Revisions to the Uniform Superior Court
Rules also provided much needed guidance in an area of domestic
relations law where little guidance existed.

I. DIVORCE: JURISDICTION

Subject matter jurisdiction continued to be a topic of interest in the
Georgia Supreme Court. Georgia law requires that a party must have
been a resident of the state for at least six months before a party may

* Partner in the firm, McGough, Huddleston & Medori, Atlanta, Georgia. University
of California at Berkeley (A.B., 1963); University of California (LL.B. 1966). Member, State
Bar of Georgia.

** Associate in the firm of McGugh, Huddleston & Medori, Atlanta, Georgia.
University of Georgia (B.B.A. 1989); Georgia State University (J.D. 1994). Member, State
Bar of Georgia.

1. This survey chronicles developments in Georgia domestic relations law from June
1, 2004 to May 31, 2005.

2. O.C.G.A. § 5-6-35(a)(2), (f) (1981 & Supp. 2005).
3. The pilot project does not apply to all domestic relations cases, but only to those

arising out of divorce or alimony disputes. For instance, the pilot project does not
encompass appeals of contempt cases, interlocutory appeals, or writs of certiorari.
Furthermore, the pilot project does not cover cases appealable to the court of appeals.
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file for and be granted a divorce.4 In Conrad v. Conrad,5 the parties
resided in Georgia for approximately four years when the husband's
employer sent him to South Africa for a temporary assignment., A few
years into the job assignment, the parties sold their Georgia home. The
wife maintained her Georgia driver's license and voter registration card,
using the Georgia address of the parties' daughter.6 While abroad, the
parties filed tax forms that their "bona fide residence" was in South
Africa and that they did not maintain any home in the United States.'
When the wife decided to file for divorce, she filed in the Georgia county
where the parties had once owned a home and where their daughter
continued to reside." The trial court, citing conflicting evidence, granted
the husband's motion to dismiss.9 In a 4-3 decision, the majority of the
Georgia Supreme Court held that the trial court was vested with
discretion to resolve conflicts in the evidence and the exercise of that
discretion would not be disturbed on appeal. 10

The dissent believed the majority was altering the well-established
rule that "'a domicile once established continues until a new domicile is
acquired.'"' Noting that the Internal Revenue Service makes a
distinction between the terms "residence" and "domicile," 2 the dissent-
ing justices would not have held that there was conflicting evidence."
The dissent would have concluded that the evidence showed the move to
South Africa was temporary and the wife never changed her domicile
from Georgia; therefore, the wife should have been permitted to proceed
with her case in Georgia. 4

In Wilson v. Wilson,'" the Georgia Supreme Court held that a trial
court does not have subject matter jurisdiction to modify a divorce decree
where an appeal of the decree is still pending.'6 The husband was in
the process of appealing the divorce judgment when the wife filed a

4. O.C.G.A. § 19-5-2 (1981).
5. 278 Ga. 107, 597 S.E.2d 369 (2004).
6. Id. at 107-08, 597 S.E.2d at 370-71.
7. Id. at 109, 597 S.E.2d at 371.
8. Id. at 107-08, 597 S.E.2d at 370.
9. Id. at 109, 597 S.E.2d at 371.

10. Id., 597 S.E.2d at 371-72 (citing McLendon v. Albany Warehouse Co., 203 Ga. App.
865, 418 S.E.2d 130 (1992)).

11. Id. at 110, 597 S.E.2d at 372 (Fletcher, C.J., dissenting) (quoting Williams v.
Williams, 191 Ga. 437, 438, 12 S.E.2d 352, 353 (1940)).

12. Id. at 111, 597 S.E.2d at 373 (Fletcher, C.J., dissenting) (citing I.R.S. PUBLICATION
54, TAx GUIDE FOR U.S. CITIZENS AND RESIDENT ALIENS ABROAD, at 14 (2003)).

13. Id., 597 S.E.2d at 372 (Fletcher, C.J., dissenting).
14. Id., 597 S.E.2d at 372-73 (Fletcher, C.J., dissenting).
15. 279 Ga. 302, 612 S.E.2d 797 (2005).
16. Id. at 303, 612 S.E.2d at 798.
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custody modification action in the husband's new county of residence.
In the modification case, the trial court denied the husband's motion to
dismiss, finding that the husband's appeal did not seek to reverse the
custody provisions of the divorce decree. 7 While the husband's
interlocutory appeal was pending, the supreme court ruled on the
husband's appeal, reversing the trial court on a procedural error." "As
a general rule, where there is a judgment of reversal but no express
direction of [the appellate court].. ., the case stands as reversed, and a
new trial must be had on the issues therein raised." 9 Because the
divorce decree was reversed and a new trial granted on all issues, the
court modifying the decree erred by not dismissing the modification
action.2 °

II. CHILD CUSTODY

In 2003 the Georgia Supreme Court reversed its course and held in
Scott v. Scott2 ' that trial courts were no longer authorized to include
provisions automatically modifying custody based on the custodial
parent's future relocation.22 Modifications of custody must be made
based on the best interests of the child at the time the modification is to
be made.2

' Therefore, in Scott-Lasley v. Lasley,24 the supreme court
reversed the trial court's self-executing provision to change custody to
the father if the mother ever moved from the metro-Atlanta area.25

In Dellinger v. Dellinger,6 the supreme court extended Scott to
include self-executing visitation orders based on one party's possible
relocation.27 Six months after the parties moved to Georgia from
Alabama, the mother filed for divorce. At trial, the mother testified that

17. Id. at 302, 612 S.E.2d at 798.
18. Id. In Wilson, the trial court improperly denied the husband's counsel's request to

make a closing argument in a bench trial. Wilson, 277 Ga. at 801, 596 S.E.2d at 395. This
holding was followed by the court of appeals in Stewart v. Cardella, 269 Ga. App. 32, 602
S.E.2d 915 (2004), reversing a 12-month protective order for stalking where the defendant
was not permitted to make closing arguments. 269 Ga. App. at 32, 602 S.E.2d at 915.

19. Wilson, 279 Ga. at 303,612 S.E.2d at 798 (citing Rawdin v. Conner, 211 Ga. 52, 52,
84 S.E.2d 50, 50 (1954); American Associated Cos. v. Vaughan, 210 Ga. 141, 151, 78 S.E.2d
43, 50 (1953); Schley v. Schofield, 61 Ga. 528, 530 (1878)).

20. Id.
21. 276 Ga. 372, 578 S.E.2d 876 (2003). Scott overruled Carr v. Carr, 207 Ga. App. 611,

429 S.E.2d 95 (1993).
22. Id. at 377, 578 S.E.2d at 880.
23. Id. at 375, 578 S.E.2d at 879.
24. 278 Ga. 671, 604 S.E.2d 761 (2004).
25. Id. at 672, 604 S.E.2d at 762.
26. 278 Ga. 732, 609 S.E.2d 331 (2004).
27. Id. at 732-33, 609 S.E.2d at 332.
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if she were awarded custody, she would likely return to Alabama.2"
The court awarded primary physical custody to the father and adopted
alternate visitation schedules.29 So long as the mother resided within
thirty-five miles of the county where the parties currently resided, the
mother's visitation was approximately fifty percent of the child's time.3 °

However, if the mother moved more than thirty-five miles away, her
visitation was drastically reduced and her child support was in-
creased.3

The majority noted that while visitation rights are not the same as
custody,32 visitation rights are a part of custody.3 Moreover, the
supreme court held the rationale behind Scott applied equally between
visitation and custody modifications. 4 The paramount consideration
in either case is the best interest of the child at the time of the actual
modification."

III. CHILD CUSTODY: NON-PARENTS

Cases between parents and grandparents continued to reach the
appellate courts. Under section 19-7-1(b)(1) of the Official Code of
Georgia Annotated ("O.C.G.A."),3" custody may be awarded to a close
relative3 7 of a child if clear and convincing evidence shows that
parental custody would harm the child physically or emotionally and if
custody by the non-parent would promote the child's health, welfare, and
happiness.3 In Walls v. Walls, 39 the Georgia Supreme Court held
that a party's consent to being adopted in an adult adoption does not
impact the status of close relatives seeking custody of the party's
child.4 ° The child's father was adopted as a child by the Wallses.

28. Id. at 732, 609 S.E.2d at 332. The dissent, however, points out that the mother did
not testify where she intended to reside if the father was awarded custody. Id. at 739, 609
S.E.2d at 336 (Thompson, J., dissenting).

29. Id. at 732, 609 S.E.2d at 332.
30. Id. at 734, 609 S.E.2d at 333.
31. Id.
32. Id. at 733, 609 S.E.2d at 332 (citing Atkins v. Zachary, 243 Ga. 453,453, 254 S.E.2d

837, 837 (1979)).
33. Id., 609 S.E.2d at 332-33 (citing Nodvin v. Nodvin, 235 Ga. 708, 708, 221 S.E.2d

404, 404 (1975)).
34. Id., 609 S.E.2d at 333.
35. Id. at 735, 609 S.E.2d at 334.
36. O.C.G.A. § 19-7-1(b)(1) (1981).
37. O.C.G.A. § 19-7-1(b.1) limits close relatives to grandparent, great-grandparent,

aunt, uncle, great aunt, great uncle, sibling, or adoptive parent.
38. Clark v. Wade, 273 Ga. 587, 598-99, 544 S.E.2d 99, 108 (2001).
39. 278 Ga. 206, 599 S.E.2d 173 (2004).
40. Id. at 208, 599 S.E.2d at 176.
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During the father's divorce, temporary custody of his child was awarded
to the paternal grandparents. After the father was adopted as an adult
by his biological mother, the father argued that the Wallses were no
longer the child's grandparents as defined by O.C.G.A. section 19-7-
1(b)(1). The trial court agreed and dismissed the Wallses' action to
intervene and obtain custody.4' The supreme court held that because
the Wallses' motion to intervene was filed prior to the father's adult
adoption and their petition mentioned the child by name, the adult
adoption could not "affect those 'documents' and 'instruments' which
'expressly include the individual by name."'42 Thus, the supreme court
held that the adult adoption could not impact the Wallses' legal standing
that existed prior to the adoption.'

In Lively v. Bowen,"' the mother asked the trial court to modify a
prior custody order that gave permanent custody to the paternal
grandmother.4 5  The trial court declined to change custody.4 6  The
trial court found the clear and convincing evidence showed that the child
flourished in the grandmother's care, bonded with the grandmother, was
not always visited or supported by the mother, and would suffer
psychologically if returned to the mother's custody.47 The court of
appeals affirmed, determining that the trial court properly applied
O.C.G.A. section 19-7-1(b)(1), including the consideration of the factors
set forth in Clark v. Wade.4

The court of appeals addressed the proper venue when a non-parent
seeks custody under O.C.G.A. section 19-7-1(b)(1). In Gordon v.
Gordon," the mother gave a temporary guardianship for her daughter
to the maternal grandmother while the mother was incarcerated for
credit card fraud. The mother revoked the guardianship and assigned
her boyfriend as the new temporary guardian with a power of attorney.
The maternal grandmother filed a custody action in the county where
the mother was incarcerated. 50  The trial court dismissed the case,
stating that venue is proper in the county where the party with the child
resides.5 The court of appeals concluded that the Georgia Child

41. Id. at 206, 599 S.E.2d at 174.
42. Id. at 207, 599 S.E.2d at 176.
43. Id. at 208, 599 S.E.2d at 176.
44. 272 Ga. App. 479, 612 S.E.2d 625 (2005).
45. Id. at 479, 612 S.E.2d at 626.
46. Id. at 484, 612 S.E.2d at 629.
47. Id.
48. Id. at 482, 612 S.E.2d at 628 (citing Clark, 273 Ga. at 588-89, 544 S.E.2d at 100).
49. 269 Ga. App. 224, 603 S.E.2d 732 (2004).
50. Id. at 224, 603 S.E.2d at 733.
51. Id., 603 S.E.2d at 732-33.
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Custody Intrastate Jurisdiction Act 2 did not apply because the Act
refers to actions against "legal custodians."53 The Act defines legal
custodian as a person awarded permanent custody of the child by court
order.54 Because the boyfriend was not the permanent custodian, the
court of appeals turned to the general rules that govern venue.55

Venue is appropriate in the county where the defendant resides;
however, in cases where there are multiple defendants, the case may be
brought in any county where at least one of the defendants resides.56

Because the mother retained her parental rights and intended to
exercise those rights upon her release from prison, the mother was a
necessary party.57 Therefore, the grandmother did not err in filing her
action where the mother was residing.58

IV. CHILD CUSTODY: MODIFICATION

Changes continue to develop in the area of child custody modifications.
When the Georgia Supreme Court decided Bodne v. Bodne,59 it held
that the custodial parent's relocation could be considered a material
change in circumstances that would warrant a modification of custody
if the modification was also in the child's best interest.6° The supreme
court, overruling Ormandy v. Odom,6 abolished the custodial parent's
prima facie right to maintain custody.62 In Weickert v. Weickert,63 the
court of appeals held that relocation did not have to be a negative
change to be considered a material change warranting a modification of
custody.6

During this survey period, the court of appeals continued to emphasize
that custody modifications may not be brought as a counterclaim, even
where the underlying action relates to child custody and is brought in
the appropriate county. In Terry v. Garibaldi,5 the father filed an
action to modify child support obligations and clarify a clause in the

52. O.C.G.A. §§ 19-9-20 to -104 (1981).
53. Gordon, 269 Ga. App. at 225, 603 S.E.2d at 733.
54. O.C.G.A. § 19-9-22(2) (1981).
55. Gordon, 269 Ga. App. at 225, 603 S.E.2d at 733.
56. Id. (citing GA. CONST. art. VI, § 2, para. 6; GA. CONST. art. VI, § 2, para. 4).
57. Id.
58. Id.
59. 277 Ga. 445, 588 S.E.2d 728 (2003).
60. Id. at 447, 588 S.E.2d at 729.
61. 217 Ga. App. 780, 459 S.E.2d 439 (1995).
62. Bodne, 277 Ga. at 447, 588 S.E.2d at 729.
63. 268 Ga. App. 624, 602 S.E.2d 337 (2004).
64. Id. at 627, 602 S.E.2d at 340.
65. 274 Ga. App. 405, 618 S.E.2d 6 (2005).
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parties' divorce decree relating to physical custody. The mother filed a
counterclaim to modify legal and physical custody. The Georgia Child
Custody Intrastate Jurisdiction Act66 provides that modification of
custody actions must be brought as a separate action and not as a
counterclaim." Despite this, the mother relied on Lewis v. Lewis68

where the court of appeals considered the legal arguments of a party
who sought a custody modification in a counterclaim.6 9 The court of
appeals in Lewis, however, did not address the propriety of the
counterclaim in that case. Therefore, Terry held the Lewis case may not
be considered as a precedent for the filing of modification actions as a
counterclaim.7"

V. CHILD SUPPORT: GUIDELINES

Despite surviving repeated constitutional challenges in recent years,
Georgia's Child Support Guidelines 7 are in the process of being
completely overhauled. The new guidelines, an income shares model,
will become effective on July 1, 2006.72 The new model will have a
chart with suggested support amounts based on the number of children
and the combined incomes of both parties.7" The payor would pay only
a prorated portion of the guideline amount." Credits may be given for
the payment of childcare services,75 health insurance costs,7

6 and pre-
existing child support obligations.77 The new guidelines also provide
for a sliding scale of adjustments to the child support amount based on
the number of visitation days. Child support may be increased if the
payor has sixty days of visitation or less.78 Conversely, child support
may be decreased if the payor has one hundred days of visitation or
more.

79

66. O.C.G.A. §§ 19-9-20 to -104 (1981).
67. O.C.G.A. §§ 19-9-23(a), (c) (1981).
68. 252 Ga. App. 539, 557 S.E.2d 40 (2001).
69. Terry, 274 Ga. App. at 407, 618 S.E.2d at 8 (citing Lewis, 252 Ga. App. at 540, 557

S.E.2d at 42).
70. Id. at 408, 618 S.E.2d at 8.
71. O.C.G.A. § 19-6-15 (1981 & Supp. 2005).
72. Id.
73. Id. § 19-6-15(f).
74. Id. § 19-6-15(j)(2)(B).
75. Id. §§ 19-6-15(g)(2), (h)(3).
76. Id. § 19-6-15(g)(4).
77. Id. § 19-6-15(e)(8).
78. Id. § 19-6-15(j).
79. Id.
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The Georgia Child Support Commission ° has been charged with
creating the income chart to be used.8" Until the chart is actually
created and adopted by the legislature, the actual effect the new
guidelines will have on child support amounts in Georgia will remain
unknown.

When the new guidelines are implemented, the appellate courts will
begin hearing appeals of child support decisions through the direct
appeals process.8 2 Under the new guidelines, only the trial court will
be entitled to determine the amount of child support.83 Child support,
child custody, visitation, and attorney fees will all be issues for which a
party is not entitled to a jury trial.84

Based on the results of Ward v. Ward,"8 some members of the
legislature may have wanted to eliminate jury trials. In Ward, the court
of appeals upheld a jury award of forty percent of the father's income as
child support for one child plus the payment of health and life insurance
premiums.8 8 The jury further required the father to either transfer full
ownership of a house owned by one of his corporations to the mother and
the child, or sell the home and split the proceeds with the mother.8 7

The court of appeals held the provision requiring the sale of the home
and division of the proceeds to be a valid lump sum child support
award.88 While the alternate provision requiring transfer of ownership
of the property was held to be an improper award of the father's
property,8 9 the court of appeals held that the objection was waived
when the father did not object to the form of the verdict.90

80. O.C.G.A. §§ 19-6-50 to -53 (1981). The commission of 15 members is to be
comprised of three superior court judges, one appellate judge, two state senators, two state
representatives and seven other at large members. Id. § 19-6-51.

81. O.C.G.A. § 19-6-15(f) (1981 & Supp. 2005).
82. O.C.G.A. § 5-6-34(a)(9) (1981 & Supp. 2005).
83. O.C.G.A. § 19-6-15 (Supp. 2005) deletes all references to final verdicts and replaces

the term "trier of fact" with "court."
84. O.C.G.A. § 19-6-15 (Supp. 2005).
85. 268 Ga. App. 394, 601 S.E.2d 851 (2004).
86. Id. at 395, 601 S.E.2d at 852-53.
87. Id., 601 S.E.2d at 853.
88. Id. at 396-97, 601 S.E.2d at 853-54 (citing Scherberger v. Scherberger, 260 Ga. 635,

636-37, 398 S.E.2d 363, 364 (1990)); see also Arrington v. Arrington, 261 Ga. 547, 407
S.E.2d 758 (1991).

89. Ward, 268 Ga. App. at 397, 601 S.E.2d at 854; see also Clark v. Clark, 228 Ga. 838,
188 S.E.2d 487 (1972).

90. Ward, 268 Ga. App. at 397, 601 S.E.2d at 854; see also Clifton v. Clifton, 249 Ga.
831, 294 S.E.2d 618 (1982).
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During the survey period, the Georgia Supreme Court also addressed
the application of the child support guidelines. In Scott-Lasley v.
Lasley,9" the trial court entered a judgment establishing child support
for the parties' three children at thirty-two percent of the father's
income. 2 The trial court ordered that the "payments would be reduced
by one-third as each minor child reached the age of eighteen, married,
died, became self-supporting, or otherwise emancipated."9" The mother
appealed the automatic adjustments and the failure to extend the
support for the children beyond each child's eighteenth birthday in the
event that child was still attending high school and under the age of
twenty.

94

When the first child reached eighteen years of age, the child support
under the trial court's judgment would automatically reduce to 16.6% for
the remaining two children. When the second child reached the age of
eighteen, the support would drop to 8.3% for the remaining child.95

Because both adjusted amounts would fall below the guidelines range,
and the trial court failed to provide any explanation justifying the
departures, the supreme court reversed the child support order.9 6 On
the other hand, the supreme court held the provision allowing child
support to be extended beyond the age of eighteen for children still in
high school is not mandatory,97 and thus, the trial court had the
discretion to terminate each child's support at age eighteen.98

VI. EQUITABLE DIVISION

In two separate cases, the Georgia Supreme Court held that a party's
actions can convert separate property into marital property. In Lerch v.
Lerch,99 the husband owned the marital residence prior to the parties'
marriage.'0 0 During the marriage, the husband transferred title of the
property into both parties' names as joint tenants with rights of
survivorship. The trial court looked at the title transfer as two
transactions, a gift from the husband to himself of fifty percent of the
property, and a gift from the husband to the wife of the remaining fifty

91. 278 Ga. 671, 604 S.E.2d 761 (2004).
92. Id. at 672, 604 S.E.2d at 762.
93. Id.
94. Id. at 671-72, 604 S.E.2d at 762.
95. Id. at 673, 604 S.E.2d at 762-63.
96. Id., 604 S.E.2d at 763.
97. See O.C.G.A. § 19-6-15(e) (1981 & Supp. 2005).
98. Scott-Lasley, 278 Ga. at 674, 604 S.E.2d at 763.
99. 278 Ga. 885, 608 S.E.2d 223 (2005).

100. Id. at 885, 608 S.E.2d at 223.
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percent of the property. The trial court also found that the husband's
gift to himself did not alter the "non-marital" status of that portion of
the property. °1 The trial court, however, viewed the transfer of fifty
percent of the property to the wife as an interspousal gift and, therefore,
was a marital asset subject to equitable division. 10 2 The supreme court
reversed the trial court, holding that the husband's transfer of title was
a single, undivided gift to both parties as a married couple, and thus, the
entire property was converted to marital property subject to equitable
division.'0 3

The case of Brock v. Brock"° posed an interesting twist to the facts
in Lerch. As in Lerch, the parties' marital home was the separate
property of the husband at the time of the marriage. During the
marriage in Brock, however, the husband transferred exclusive title to
the wife.10 5 At trial, the husband successfully argued that the transfer
was to protect the property from the husband's creditors and the wife
merely held the property in trust for the husband.' Transfers of
property between spouses are presumed under Georgia law to be
gifts.' O7 To rebut that presumption, the party challenging the classifi-
cation as a gift must prove by clear and convincing evidence that a trust
was contemplated by both parties."0 8 The supreme court, concluding
that the record was "devoid of any evidence" that the transfer was
mutually intended to be held in trust for the husband, reversed the trial
court. 9 Unfortunately, the supreme court did not state whether the
husband's gift of his separate property to the wife converted the property
to the wife's separate property, or whether the gift converted the
property into marital property."0

VII. ALIMONY

While the failure to include written findings as to each party's gross
income is fatal to child support awards, such written findings are not

101. Id.
102. Id.
103. Id. at 886, 608 S.E.2d at 224.
104. 279 Ga. 119, 610 S.E.2d 29 (2005).
105. Id. at 119, 610 S.E.2d at 30.
106. Id.
107. Id. at 120, 610 S.E.2d at 30 (citing O.C.G.A. § 53-12-92(c) (1981)).
108. Id.; see also Ford v. Ford, 243 Ga. 763,256 S.E.2d 763 (1979); Scales v. Scales, 235

Ga. 509, 220 S.E.2d 267 (1975).
109. Brock, 279 Ga. at 120, 610 S.E.2d at 30.
110. Id. at 119, 610 S.E.2d at 30.

[Vol. 57



DOMESTIC RELATIONS

mandatory for alimony awards. 1 ' In Southerland v. Southerland,"2

the trial court awarded child support and alimony to the wife and made
specific findings as to the husband's gross income, but was silent as to
the wife's gross income."' Georgia law expressly requires that all
child support orders include written findings as to each party's gross
income. 1 4 Therefore, the child support award was reversed." 5  The
supreme court, however, allowed the alimony award to stand.1 6

Although the trier of fact must consider the parties' respective incomes
and financial positions before an alimony award is made," 7 there is no
statutory requirement that the parties' gross incomes be included as
written findings."8 Where the trial record includes evidence of the
wife's income and financial position, the supreme court will not presume
that the trier of fact ignored the evidence."'

The drafting of alimony provisions should not be taken lightly. In
Daniel v. Daniel,2 ° the parties' decree required the husband to pay the
wife the sum of $3750 per month in alimony for thirty-six months. At
the end of the thirty-six month period, he was required to pay the sum
of $1500 per month until the wife died or remarried.'2 ' The husband
filed a complaint to modify the $3750 monthly payments, but the trial
court found the payments to be non-modifiable and dismissed the
case. 22 Although the subsequent $1500 monthly payments terminated
on the wife's death or remarriage, the trial court found the $3750
monthly payments did not terminate, and thus, were lump sum alimony
that was not modifiable. 23 Although the husband's application for
discretary review was denied, the decision does not serve as legal
precedent; 2 4 however, it highlights a potential source of litigation that

111. Southerland v. Southerland, 278 Ga. 188, 189, 598 S.E.2d 442, 443-44 (2004);
Esser v. Esser, 277 Ga. 97, 97, 586 S.E.2d 627, 628 (2003).

112. 278 Ga. 188, 598 S.E.2d 442 (2004).
113. Id. at 188-89, 598 S.E.2d at 442-44.
114. O.C.G.A. § 19-6-15(b)(2)(c) (1981 & Supp. 2005).
115. Southerland, 278 Ga. at 189, 598 S.E.2d at 444.
116. Id.
117. O.C.G.A. § 19-6-1 (2004).
118. Id.
119. Southerland, 278 Ga. at 189-90, 598 S.E.2d at 444.
120. 277 Ga. 871, 596 S.E.2d 608 (2004).
121. Id. at 871, 596 S.E.2d at 610.
122. Id. (noting that only periodic alimony payments are modifiable under O.C.G.A.

§ 19-6-19 (1981)); see also Nash v. Nash, 244 Ga. 749, 750, 262 S.E.2d 64, 65 (1979),
abrogated by Winokur v. Winokur, 258 Ga. 88, 365 S.E.2d 94 (1988).

123. Daniel, 277 Ga. at 871, 596 S.E.2d at 610.
124. See Terry v. Garibaldi, 274 Ga. App. at 407; Eady v. Capitol Indem. Corp., 232 Ga.

App. 711, 713, 502 S.E.2d 514, 515 (1998).
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could be prevented in the drafting of agreements and judgments.
Alimony judgments frequently have payments that increase or decrease
with time. If the payments are intended to be periodic payments that
are modifiable, the drafting should expressly state that each series of
payments terminates upon the death of either party or on the remar-
riage of the recipient.

The supreme court issued two opinions during the survey period
addressing deferred compensation plans in the context of alimony
awards. In Lanier v. Lanier,'2 5 the supreme court determined Tier I
benefits under the Railroad Retirement Act 26 could be considered as
future income to the spouse, and thus, form a basis for the payment of
alimony.127  The husband, by virtue of his employment with CSX
Railroad, had a two-tiered retirement program. Tier I benefits are
similar to the benefits an employee would receive had the employee
participated in the Social Security program, 12

' and by federal law, are
not marital property subject to division in a divorce case. 1 9  Tier II
benefits are supplemental benefits tied to earnings and years of service,
which can be equitably divided in a divorce case."' The divorce decree
required the husband to begin paying additional alimony of $869.50 per
month, sixteen months after his railroad retirement payments would
begin."3 ' The alimony amount far exceeded the amount of the Tier II
payment, prompting the husband to appeal.3 2 The supreme court
noted that other states had considered this issue'33 and held that
although Tier I benefits could not be equitably divided, the benefits could
be considered as a source of income for the payment of alimony.3

Although the decree did not include a provision as to the termination of

125. 278 Ga. 881, 608 S.E.2d 213 (2005).
126. 45 U.S.C. § 231 (2000).
127. Lanier, 278 Ga. at 883, 608 S.E.2d at 215.
128. These benefits are covered by the Social Security Act, 42 U.S.C. §§ 401 to -434

(2000).
129. Lanier, 278 Ga. at 882, 608 S.E.2d at 214 (citing 45 U.S.C. § 231m (2000); see also

Hisquierdo v. Hisquierdo, 439 U.S. 572 (1979)).
130. Id. (citing 45 U.S.C. § 231m(b)(2)).
131. Id. at 881, 608 S.E.2d at 214.
132. Id. The amount of Tier II benefits was expected to be only $286 per month. Id.

at 882, 608 S.E.2d at 214.
133. Id. at 882-83, 608 S.E.2d at 211-25; see also In re Marriage of Zappanti, 80 P.3d

889 (Colo. App. 2003); Talutto v. Talutto, 544 A.2d 482 (Pa. Super. 1988); Pearson v.
Pearson, 488 S.E.2d 414 (W. Va. 1997); In re Marriage of Flory, 525 N.E.2d 1008 (IIl. App.
1988); Frost v. Frost, 581 S.W.2d 582 (Ky. App. 1979).

134. Lanier, 278 Ga. at 883, 608 S.E.2d at 215.

184 [Vol. 57



DOMESTIC RELATIONS

the payments, the supreme court noted that the payments would
terminate by law upon the wife's remarriage."5

In Hipps v. Hipps,"3 6 the Georgia Supreme Court affirmed the trial
court's award of survivor benefit program proceeds to the spouse, even
though the program was the separate property of the other spouse."7

The husband retired from the military and began drawing his military
pension prior to the parties' marriage. 3 8 Although the pension was
the husband's separate property and not subject to equitable division,
"'a]limony may be awarded either from the [Hiusband's earnings or
from the corpus of his estate ... ,"13' The trial court ordered the
husband to maintain the plan with the wife named as the survivor
beneficiary. 4 ° The supreme court determined that the provision was
part of alimony as the obligation would not survive the wife's death.'
If the wife predeceased the husband, the obligation ceased.

VIII. GUARDIANS AD LITEM

While there was statutory authorization for trial courts to appoint a
guardian ad litem in custody cases," there were no uniform guide-
lines defining the guardian's role in the case until recently. Some courts
treated the guardian as the child's attorney, while some treated the
guardian like an expert witness. The Georgia Supreme Court has
approved new Uniform Superior Court Rule 24.9,'" which is more
closely aligned with the latter approach. The guardian is considered an
expert witness on the issue of the child's best interests. 4 The guard-
ian's written report is admissible into evidence at trial,'46 and the
guardian may testify as to the foundation of the guardian's recommenda-
tion, including discussions with witnesses. 4 7 Although the guardian
may file motions, pleadings, and discovery requests as necessary,'" the

135. Id. (citing O.C.G.A. § 19-6-5(b) (1981)).
136. 278 Ga. 49, 597 S.E.2d 359 (2004).
137. Id. at 49, 50, 52, 597 S.E.2d at 360, 361, 362.
138. Id. at 49, 597 S.E.2d at 360.
139. Id. at 50, 597 S.E.2d at 361 (quoting Jones v. Jones, 220 Ga. 753, 755, 141 S.E.2d

457, 460 (1965)).
140. Id.
141. Id. at 51, 597 S.E.2d at 362.
142. Id., 597 S.E.2d at 361.
143. O.C.G.A. §§ 9-11-17(c), 29-4-7(1981). See also O.C.G.A. §§ 15-11-9, -30.1(a) (1981).
144. UNIF. SUPERIOR CT. RULE 24.9 (2005).
145. Id. 24.9(7).
146. Id. 24.9(6).
147. Id. 24.9(7).
148. Id. 24.9(8)(b).
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guardian may not "question witnesses or present argument [at trial],
absent exceptional circumstances and upon express approval of the
[Clourt."

1 4 9

IX. CONCLUSION

This survey period has seen monumental changes to domestic relations
law from a variety of sources. The legislature is in the process of
revamping the child support guidelines, which will take effect in July
2006. While the legislature has provided domestic relations litigants
with the right to direct appeals in child support cases, it has removed
the right to have a jury decide child support. Revisions to the Uniform
Superior Court Rules provided further guidance in domestic cases
utilizing a guardian ad litem. Finally, the Georgia Supreme Court
continued to accept all discretionary appeals in divorce and alimony
cases, and as a result, provided important opinions. The Domestic
Relations Bar will continue its hope that the pilot project is extended or
made permanent, and perhaps, even expanded to include other domestic
relations cases not presently covered by the pilot project.

149. Id. 24.9(7).
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