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CORPORATIONS

Piercingthe Corporate Veil

1. Facts Insufficient to Warrant Piercing of Corporate Veil. In
Boswell v. Primary Care Professionals, PC.,2 the court of appeals
considered whether the trial court's grant of summary judgment to the
president of a company was proper under Georgia's veil-piercing
doctrine.3 The assets of the Tate Community Clinic (the "Tate Clinic")
were purchased in 1993 by Primary Care Professionals, P.C. ("Primary
Care"), a professional corporation organized by Dr. David Fields
("Fields") for the sole purpose of purchasing the Tate Clinic. Fields
subsequently became the president of Primary Care in 1996. The total
purchase price for the Tate Clinic was $300,000, with $250,000 to be
paid in a note over eight years, and the sellers took a security interest
4
in all property transferred to Primary Care.
In 1997 plaintiffs were informed of Primary Care's financial difficulties, and defendant's payments under the note and the lease were not
paid on time. Three months prior to the expiration of the lease,
plaintiffs negotiated with a third party, Mountainside Medical Center
("Mountainside"), to take over the lease. Plaintiffs, who had been
employed by Primary Care at the Tate Clinic, began working for
Mountainside. Primary Care subsequently ceased its operations and its
payments under the note, and Fields formed a new corporation, Parkway
Medical Center, P.C. ("Parkway"), moved into a new building, and hired
a new administrator to handle the financial and corporate matters. 5
On appeal from summary judgment in favor of Fields individually,
plaintiffs argued that the trial court erred in granting summary
judgment because Primary Care was the "alter ego and instrumentality"
of Fields, and was used as a means to defraud plaintiffs and evade
payment obligations under the note.6 Specifically, plaintiffs offered the
following "facts" in support of their position: (1) Primary Care ceased
operations because of its financial condition and inability to pay
plaintiffs; (2) Fields lacked knowledge with respect to the financial and
administrative operations; and (3) Primary Care and Parkway "commin-

2. 265 Ga. App. 522, 594 S.E.2d 725 (2004).
3. Id. at 522, 594 S.E.2d at 726.
4. Id. at 523-24, 594 S.E.2d at 726-27.

5. Id. at 522-25, 594 S.E.2d at 726-27.
6. Id. at 522-23, 594 S.E.2d at 726.
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gled" assets because Parkway used certain assets previously belonging
to Primary Care.7
The court rejected each of plaintiffs' contentions and, in so doing, was
persuaded by the following facts: (1) Fields was not a party to the
contract between plaintiffs and Primary Care, but was merely involved
as an officer thereof; (2) plaintiffs produced no evidence that the debt
was Fields's individually, rather than Primary Care's; (3) plaintiffs
produced no evidence that Primary Care ceased operations for the
purpose of avoiding its debt, rather than as a result of a lack of funds;
(4) no evidence showed that it was Fields's idea to discontinue operations
of Primary Care instead of the administrator; (5) plaintiffs did not
depose Primary Care's office administrator to determine Fields's
involvement, or lack thereof, in the operation of the Company; (6) Fields
could not have commingled the affairs of Primary Care and Parkway
because the two entities were not in existence at the same time; (7)
Fields did not remove the patient files from the Tate Clinic as plaintiffs
contended; and (8) the fact that Parkway used certain equipment and
employees formerly belonging to Primary Care did not demonstrate how
such use benefited Fields personally.8 Because plaintiffs put on no
evidence that Fields disregarded the separation of the corporate entity
from its owners by commingling assets or abusing the corporate form, it
affirmed the trial court's grant of summary judgment.9
2. Veil-Piercing Laws of State Where Contract Entered Into'
Applicable Rather than Laws of State of Incorporation of
Shareholder. In Multi-Media Holdings, Inc. v. Piedmont Center 15
LLC, 10 the Georgia Court of Appeals upheld a jury verdict piercing the
corporate veil to hold a parent company liable for the debts of its
In so doing, the court determined that the trial court
subsidiary."
properly applied Georgia's veil-piercing doctrine rather than Delaware
law, as the parent company had advocated. 2 In Multi-Media Holdings,
Pollack Levitt & Partners ("PL&P") leased space at Piedmont Center
under a lease agreement that required the consent of Piedmont Center
to any assignment of the lease. As a condition to a merger between
PL&P and a subsidiary ("Merger Sub") of Multi-Media Holdings ("MultiMedia"), PL&P requested permission from Piedmont Center to assign the

7. Id. at 525, 594 S.E.2d at 727.
8. Id. at 525-27, 594 S.E.2d at 728-29.
9. Id. at 527, 594 S.E.2d 729.
10. 262 Ga. App. 283, 583 S.E.2d 262 (2003).
11. Id. at 287, 583 S.E.2d at 266.
12. Id. at 286, 583 S.E.2d at 264.
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lease to Multi-Media, and not the Merger Sub, which Piedmont Center
granted. Subsequently, PL&P merged with the Merger Sub. The
Merger Sub paid rent for three months before going out of business.
Piedmont Center sued Multi-Media for payment of rents due under the
lease contending the following: (1) James Pollack of PL&P had authority
to bind Multi-Media to the terms of the lease; (2) Multi-Media ratified
Pollack's request to assign the lease; and (3) Multi-Media's dealings with
the Merger Sub warranted piercing the corporate veil.1 3
After determining that sufficient evidence was presented for the jury's
verdict on the agency and ratification theories, the court determined that
the jury was properly charged on Georgia's veil-piercing doctrine rather
than that of Delaware. 4 Relying on the choice of law principles set
forth in the Restatement (Second) of Conflict of Laws, 5 which directs
that the court should apply the law of the state of incorporation to veilpiercing claims, defendant argued that Delaware law should apply. 6
However, the court noted that the Georgia Supreme Court had recently
reiterated that "'the Restatement (Second) Conflict of Laws has never
been adopted in Georgia' and 'Georgia will continue to adhere to the
traditional conflicts of law rules. '""7 Therefore, the court applied
Georgia's veil-piercing laws to the case at hand, stating:
Under Georgia law, courts may pierce the corporate veil "to remedy
injustices which arise where a party has overextended his privilege in
the use of a corporate entity in order to defeat justice, perpetrate fraud
or evade contractual or tort responsibility[, and] [t]he theory applies
when there is such unity of interest and ownership that the separate
personalities of the corporation and the owners no longer exist.""

13.

Id. at 283-84, 583 S.E.2d at 263.

14. Id. at 286, 583 S.E.2d at 264.
15.

RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 302 (2004 Cum. Supp.).

16. Multi-Media Holdings, 262 Ga. App. at 285, 583 S.E.2d at 264.
17. Id. at 286, 583 S.E.2d at 265 (quoting Convergys Corp. v. Keener, 276 Ga. 808, 809,
812,582 S.E.2d 84, 85 (2003)). The court also listed authority that stated the Restatement

did not mandate the application of the law of the state of incorporation to veil-piercing
cases. Id. at 286-87, 583 S.E.2d at 265. See, e.g., United States v. Clinical Leasing Serv.,
982 F.2d 900, 902 n.5 (5th Cir. 1992) (citing RESTATEMENT (SECOND) OF CONFLICT OF LAWS
§ 306); Chrysler Corp. v. Ford Motor Co., 972 F. Supp. 1097, 1102 (E.D. Mich. 1997)
(determining the Restatement did not mandate the law of the state of incorporation in this
case, when the matter was not one of internal corporate governance but rather external
liability, and when Michigan had a far more significant relationship to the events in
question than did the state of incorporation).
18.

Multi-Media Holdings, 262 Ga. App. at 285, 583 S.E.2d at 264 (quoting Paul v.

Destito, 250 Ga. App. 631, 639, 550 S.E.2d 739, 747 (2001)).

2004]

BUSINESS ASSOCIATIONS

Thus, the court determined there was no error in the trial court's jury
charge with respect to the veil-piercing claim.19
3. Limited Liability Company Shield Protected.
by the Georgia Court of Appeals,

As explained

Just as the corporate veil protects an individual shareholder of a
corporation from personal liability for the debts of the separate
corporate entity (so long as the corporate forms are maintained) so is
a member of a limited liability company (LLC) "veiled" from personal
liability for the debts of the separately maintained LLC entity.2"
Similar to the court's ability to disregard the corporate veil with
respect to corporations, a court may disregard the corporate veil with
respect to an LLC when an individual member of an LLC, "in order to
defeat justice or perpetrate fraud, conducts his personal and LLC
business as if they were one by commingling the two on an interchangeable or joint
basis or confusing otherwise separate properties, records, or
21
control."
In Bonner v. Brunson,22 a construction subcontractor and its principal
sued both the limited liability company ("LLC"), which acted as the
general contractor, and the sole owner of the LLC to collect over
$288,000 for roofing work performed pursuant to a subcontract with the
LLC. 23 The court of appeals affirmed the lower court judgment that
there was no abuse of the limited liability structure; and therefore, the
owner of the LLC was entitled to the protection of the corporate
shield.2 4
Bonner first contended that the LLC's veil should be pierced based on
the commingling of funds among Brunson individually and certain
Specifically, Bonner
Brunson-owned entities, including the LLC.
contended that construction loan draw requests, submitted on behalf of
the LLC, indicated roofing work was done by Bonner, but none of the
funds were paid to Bonner, and excessive funds were paid to a Brunson-

19. Id. at 287, 583 S.E.2d at 265. In dicta, the court also noted that Delaware law was
unclear as to whether a showing of fraud was required to pierce the corporate veil; thus,
even if Delaware law were to be applied, Multi-Media might not prevail. Id. at 285-86, 583

S.E.2d at 264.
20. Bonner v. Brunson, 262 Ga. App. 521,521,585 S.E.2d 917,918 (2003) (citing Yukon
Partners v. Lodge Keeper Group, 258 Ga. App. 1, 5-6, 572 S.E.2d 647, 651 (2002); O.C.G.A.
§ 14-11-303 (2003); O.C.G.A. § 14-11-1107(j) (2003)).

21. Id. at 522, 585 S.E.2d at 918.
22. 262 Ga. App. 521, 585 S.E.2d 917 (2003).

23. Id. at 521, 585 S.E.2d at 917-18.
24. Id., 585 S.E.2d at 918.
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owned heating and air subcontractor. However, the court concluded
there was no evidence that Brunson's heating and air corporation was
overpaid for the total amount of work performed on the project.2 6
Futhermore, the court determined that overpayment to Brunson's
corporation would not be evidence that Brunson, individually, confused
his personal affairs with those of the LLC"
Next, Bonner argued that Brunson commingled LLC funds with his
personal funds when he accepted a check in the amount of $360,000
from the LLC, and his wife, Luree Bonner, accepted a check in the
amount of $150,000 from the LLC. However, Brunson explained that he
and his wife removed these funds from the non-interest bearing
operating account solely for the purpose of placing them in an interestbearing account, and that all amounts were subsequently repaid to the
operating account. As such, these facts were not sufficient to demonstrate commingling of funds.2 8
The court next rejected Bonner's argument that Brunson commingled
funds when Brunson's wife, also the LLC's bookkeeper, wrote various
LLC checks to cash in the total amount of $3700; however, the record
indicated that at least a portion of the cash was used to pay for casual
The court similarly dispensed with
labor and security services."
Bonner's contention that the LLC wrote a check to a subcontractor for
work performed on Brunson's house on the grounds that such amounts
had been mistakenly paid from LLC funds, but the error had been
subsequently corrected.30 Lastly, the court decided that Bonner's final
contention-that six payments made by the LLC to Brunson's heating
and air corporation were not related to work performed on the project-was without merit because such a fact "would have no bearing on
Bonner's claim that Brunson abused the forms legally separating the
LLC from his personal affairs."3 ' Based on the foregoing, the court
affirmed the trial court's grant of summary judgment in favor of
Brunson.3 2

25.
26.
27.
28.
29.
30.
31.
32.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

at 522, 585 S.E.2d at 919.
at 522-23, 585 S.E.2d at 918-19.
at 523, 585 S.E.2d at 919.
at 524, 585 S.E.2d at 919.
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B. Agreement with Third Party to PurchaseStock Under Employee's
Discounted Stock PurchaseArrangement Voided
One of the more interesting factual cases decided during the survey
period, McCondichie v. Groover,33 concerned an agreement by an
employee, Groover, of Krispy Kreme Doughnuts, Inc. ("Krispy Kreme")
to purchase shares of Krispy Kreme stock on behalf of an acquaintance,
McCondichie, at the discounted price offered to Krispy Kreme employees
in connection with the company's initial public offering. Pursuant to the
oral agreement, McCondichie gave $20,000 to Groover for the purchase
of the stock, knowing the stock would have to be purchased in Groover's
name. Soon thereafter, Groover informed McCondichie that he had only
been able to purchase $14,700 of the stock for McCondichie, and Groover,
therefore, returned the other $5300 to McCondichie. Groover never
transferred any of the purchased shares to McCondichie, and contended
at trial that he never purchased the shares on McCondichie's behalf, but
instead purchased shares of Krispy Kreme for himself with his own
funds. Groover acknowledged that he owed McCondichie the balance of
the $20,000 plus interest, but he only agreed to pay that amount as a
condition of settlement of the case at hand.34
McCondichie brought suit against Groover seeking the profits that he
would have received had the terms of the agreement been fulfilled. The
trial court awarded summary judgment to Groover on each of McCondichie's claims, which included breach of contract, breach of fiduciary duty,
fraud in the inducement, and unjust enrichment. 5 On appeal the court
determined the contract was void from the time of its inception because
"[i]t [was] obvious to [the] [c]ourt that McCondichie and Groover were
engaged in unlawful conduct" by entering into the agreement.3 6
Because the contract was void, the agreement could not have created a
fiduciary relationship, nor could there be fraud in the inducement with

33. 261 Ga. App. 784, 584 S.E.2d 57 (2003).
34. Id. at 784-85, 584 S.E.2d at 57-58.
35. Id. at 785, 584 S.E.2d at 58.
36. Id. at 786, 584 S.E.2d at 59. The court concluded that the agreement violated
section 12(a) of the Georgia Securities Act, which provides as follows:
(a) It shall be unlawful for any person:... (2) In connection with an offer to sell,
sale, offer to purchase, or purchase of any security, directly or indirectly: (A) To
employ a device, scheme, or artifice to defraud; (B) To make an untrue statement
of a material fact or omit to state a material fact necessary in order to make the
statements made, in the light of the circumstances under which they are made,
not misleading; or (C) To engage in an act, practice, or course of business that
operates or would operate as a fraud or deceit upon a person ....
Id., 584 S.E.2d at 58-59 (quoting O.C.G.A. § 10-5-12(a) (2002)).
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respect thereto.3 7 However, the court reversed the trial court's grant
of summary judgment on the unjust enrichment claim, holding that
"[alithough McCondichie is not entitled to the benefit of his bargain, he
is not barred from recovering the money deposited under the invalid
agreement. " "
C. Miscellaneous
1. Question of Fact Existed As to Whether Employee-Officer of
Company Breached Fiduciary Duty By Soliciting Employees of
Company Prior to Employee-Officer's Termination of Employ39
ment with Company. In Gresham & Associates, Inc. v. Strianese,
Strianese, an employee and former head of the property insurance
department of Gresham & Associates, Inc. ("Gresham"), left the company
to become a co-owner of a new competing company. The principal
substantive issue on appeal was whether summary judgment was
appropriate at trial with respect to Gresham's claim that Strianese
breached fiduciary duties owed to the company by soliciting Gresham's
and customers while Strianese was still a Gresham employemployees
40
ee.
The court held that summary judgment was appropriate with respect
to Strianese's solicitation of customers because there was no evidence on
the record that he solicited the customers while still employed by
However, with respect to Strianese's solicitation of
Gresham.4 '
employees, the court concluded that questions of fact existed as to
whether Strianese solicited the employees to leave in violation of his
fiduciary duties4 2 or whether they left for unrelated reasons. 43 Thus,
the court determined that the trial court erred by granting summary
judgment in favor of Strianese with respect to the solicitation of
Gresham employees."

37. Id., 584 S.E.2d at 59.
38. Id.
39. 265 Ga. App. 559, 595 S.E.2d 82 (2004).
40. Id. at 559-60, 595 S.E.2d at 84.
41. Id. at 563, 595 S.E.2d at 85-86.
42. The court also determined that a question of fact existed as to whether Strianese's
position as a vice president of Gresham made him a corporate officer having a fiduciary
relationship with the corporation. Id. at 560, 595 S.E.2d at 84.
43. Id. at 561-62, 595 S.E.2d at 85.
44. Id.
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2. Buy/Sell Agreement Enforceable. In Auldridge v. Rivers,4 5
the court of appeals held that an agreement entered into between two
shareholders constituted a buy/sell agreement with respect to the capital
stock of the company in favor of one shareholder, rather than a put
option in favor of the other shareholder.4 6 The contract at issue in
Auldridge provided that
[ten (10) years from the date of incorporation of the Company, James
Rivers agrees to purchase all of the stock owned by R.S. Auldridge; the
purchase price shall be for book value as determined by the CPA then
employed by the Company for the purpose of preparing tax returns,
balance sheets and profit and loss statements.47
After applying principles of contract construction and ascertaining the
parties' intent when they entered into the agreement, the court rejected
Auldridge's argument that the contract language did not require him to
sell his shares to Rivers, but merely gave him the option to sell his
shares upon the expiration of the ten-year periodic Thus, the court of
appeals affirmed the trial court's grant of summary judgment to
Rivers.4 9
II.

SECURITIES

A. Pay Phone Sale and Leaseback Contracts Constituted Registrable
Securities Under Georgia's Blue Sky Laws
In Garvin v. Secretary of State,5 ° the Georgia Court of Appeals
affirmed the decisions of the Georgia Commissioner of Securities and the
superior court that the appellant sold unregistered securities without
being registered as a dealer or a salesperson authorized to sell securities.5 In 1999 Jim Garvin, a commissioned sales representative of Bee
Communications, Inc., sold five payphones to Lexa Kommor for $7000
each. Upon completion of the sale, Kommor was immediately referred
to a lease program pursuant to which she leased all of the payphones to
ETS Payphones, Inc. ("ETS") for a five-year term. Under the arrangement ETS was to operate the payphones and pay Kommor a fixed

45.
46.
47.
48.
49.
50.
51.

263 Ga. App. 396, 587 S.E.2d 870 (2003).
Id. at 399, 587 S.E.2d at 872.
Id. at 396, 587 S.E.2d at 870.
Id. at 399, 587 S.E.2d at 871-72.
Id., 587 S.E.2d at 872.
266 Ga. App. 66, 596 S.E.2d 166 (2004).
Id. at 66-67, 596 S.E.2d at 169.

86

MERCER LAW REVIEW

[Vol. 56

monthly payment of $75 per payphone. Upon ETS's bankruptcy filing
in 2000, Kommor lost all of her investment in the venture.5 2
The Georgia Commissioner of Securities and the superior court each
concluded that the contracts constituted investment contracts under the
Georgia Securities Act of 1973 1 (the "GSA") and should have been
registered in accordance with the GSA. Additionally, Garvin was not
registered as a dealer or salesperson in accordance with the requirements of the GSA. Garvin appealed.'M
The court of appeals concluded there were no errors in the determinations of the commissioner and the superior court.55 Garvin contended,
on appeal, that the contracts were not securities under the GSA, and
therefore, did not require registration.56 The court discussed the
elements set forth in Georgia's version of the Howey test, 7 specifically
stating that for an investment contract or other instrument to be
classified as a security under the GSA, there must be "'an investment in
a common venture premised on a reasonable expectation of profits to be
derived from the entrepreneurial or managerial efforts of others.'""8
In determining that the sale and leaseback arrangements were
investment contracts under the GSA, the court was persuaded by the
following facts: (1) the contracts involved Kommor's investment of
$35,000 in the sale and leaseback arrangement, packaged as an
investment venture by Garvin; and (2) Kommor expected to receive a $75
per month fixed rate of return on her investment.59 The court conclud-

52. Id. at 67, 596 S.E.2d at 169.
53. O.C.G.A. § 10-5-1 to -5 (2000).
54. Garvin, 266 Ga. App. at 67, 596 S.E.2d at 169.
55. Id.
56. Id.
57. See SEC v. W.J. Howey Co., 328 U.S. 293 (1946).
58. Garvin, 266 Ga. App. at 68, 596 S.E.2d at 170 (quoting Tech Res. v. Estate of
Hubbard, 246 Ga. 583, 584, 272 S.E.2d 314, 316 (1980) (citing Howey, 328 U.S. at 300;
United Housing Found. v. Forman, 421 U.S. 837, 852 (1975); Rasch v. State, 260 Ga. App.
379, 384, 579 S.E.2d 817, 821 (2003))). For a discussion of Rasch, see Paul A. Quir6s, Lynn
S. Scott & James F. Brumsey, Business Associations, 55 MERCER L. REV. 55, 66 (2003).
The GSA defines "investment contracts" as follows:
The term "investment contract" shall include but is not limited to an investment
which holds out the possibility of return on risk capital even though the investor's
efforts are necessary to receive such return if: (A) Such return is dependent upon
essential managerial or sales efforts of the issuer or its affiliates; (B) One of the
inducements to invest is the promise of promotional or sales efforts of the issuer
or its affiliates in the investor's behalf; and (C) The investor shall thereby acquire
the right to earn a commission or other compensation from sales of rights to sell
goods, services, or other investment contracts of the issuer or its affiliates.
O.C.G.A. § 10-5-2(a)(26) (2002).
59. Garvin, 266 Ga. App. at 68, 596 S.E.2d at 170.
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ed that the fixed rate of return satisfied the "expectation of profits"
element under the GSA because it was a "'form of financial return' on
investment in a common venture," even though the rate of return on the
investment was fixed.60
On appeal Garvin pointed out that in a separate case, Securities &
Exchange Commission v. ETS Payphones,6" the Eleventh Circuit
determined that similar sale and leaseback contracts with ETS were not
"securities" under federal securities laws because the rate of return on
the sale and leaseback arrangement was fixed.62 However, the court
in Garvin noted that the Supreme Court subsequently reversed the
Eleventh Circuit, holding that the ETS sale and leaseback arrangements
were securities that were subject to federal securities laws. The court
further stated that "the [United States] Supreme Court reached a
conclusion consistent with Georgia's understanding of the Georgia
Securities Act-that the fixed rate of return did not remove the ETS
investment contract from the protections afforded investors under
As such, all of the requirements of
applicable securities laws. '
Georgia's version of the Howey test were satisified, thereby placing the
contracts under the purview of the GSA."5
Next, the court addressed the imposition of an $8400 civil penalty
against Garvin by the Georgia Commissioner of Securities, based on a
discretionary finding that Garvin's violations of the GSA were "willful."66 The court determined that before civil penalties could be
imposed under the GSA, there must be a "knowing and intentional
violation" of the GSA.67
On appeal Garvin argued that he had not willfully violated the GSA
because he had relied on various opinions of counsel and rulings from
other jurisdictions that stated the contracts at issue were not securities.6' As such, he argued that his conduct was not "so reckless or so

60. Id. (quoting Dunwoody Country Club v. Fortson, 243 Ga. 236, 239, 253 S.E.2d 700,
703 (1979)).
61. 300 F.3d 1281 (11th Cir. 2002).
62. Garvin, 266 Ga. App. at 68-69, 596 S.E.2d at 170 (citing ETS Payphones, 300 F.3d
at 1284-85).
63. Id. at 69, 596 S.E.2d at 170 (citing SEC v. Edwards, 540 U.S. 389 (2004)).
64. Id.
65. Id., 596 S.E.2d at 170-71.
66. Id., 596 S.E.2d at 171-74. See O.C.G.A. § 10-5-13(a)(1) (2002) (authorizing the
imposition of certain administrative sanctions where violation is found to be "willful").
67. Garvin, 266 Ga. App. at 71, 596 S.E.2d at 172. Because the term "willful" is not
defined in the GSA, the court adopted the same standard, "knowing and intentional," as
construed by the court in Greenhill v. State, 199 Ga. App. 218, 220, 404 S.E.2d 577, 581
(1991), in the context of the felony criminal provisions of O.C.G.A. section 10-5-24. Id.
68. Id. at 72, 596 S.E.2d at 172-73.
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charged with indifference to the consequences as to justify a finding of
wantonness equivalent in spirit to a knowing and intentional violation." s The court of appeals agreed and stated, "the imposition of the
$8,400 civil penalty against Garvin was based on a summary determination on the record [made by the Administrative Law Judge and adopted
by the commissioner and superior court] which failed to apply the correct
legal standard to the facts."7 ° Thus, the court reversed the superior
court's affirmation of the summary determination and imposition of the
penalty and remanded the case for reconsideration under the appropriate standard.7 '
B. Cross-Motionsfor Summary Judgment Denied with Respect to
Rule 10b-5 Securities Fraud Claim
In Gerrardv. A.J. Gerrard& Co.,72 former minority shareholders of
a closely-held corporation sued the corporation and certain individuals
for securities fraud under Rule 10b-5 7 for allegedly failing to inform
the minority shareholders that a division of A.J. Gerrard & Company
(the "Company") had been valued, for sale purposes, at a share price
higher than the share price at which the minority shareholders sold
their shares to the Company. Each of the parties motioned for summary
judgment with respect to certain fraud claims brought against defendenied due to the presence of factual
dants; however, both motions were
74
issues to be resolved by a jury.
Following the death of a principal of the Company related to plaintiffs,
shares of the Company (the "Family-Owned Shares") were distributed to
plaintiffs by the estate of the deceased. Before the distribution, the
Family-Owned Shares had been valued by an appraiser at a range
between $54.30 (discounted to reflect a lack of market and controlling
interests) and $110 (on a non-discounted basis). Plaintiffs contended
that the goal of this valuation was to arrive at a low value to minimize
taxes. During this period of time, the parties had been in informal
contact regarding the Company's interest in repurchasing the FamilyOwned Shares. Also during this time period, John Gerrard, son of the
deceased, attended the Company board meetings as an honorary board
member and met with various insiders of the Company at a dinner

69. Id. at 73, 596 S.E.2d at 173 (citing Truelove v. Wilson, 159 Ga. App. 906, 907-08,
285 S.E.2d 556, 558 (1981)).
70. Id.
71. Id. at 73-74, 596 S.E.2d at 173.
72. 285 F. Supp. 2d 1331 (S.D. Ga. 2003).
73. 17 C.F.R. § 240.10b-5 (2004).
74. Gerrard,285 F. Supp. 2d at 1334-39.
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meeting on September 3, 1998. At no time during these meetings was
a sale of the Company, or any divisions thereof, discussed.75
After an offer, counteroffer, and acceptance, plaintiffs agreed to sell
their 35,075 Family-Owned Shares to various shareholders of the
Company and the Company itself at a per share price of $71.50 on
December 2, 1998. The total purchase price paid for the Family-Owned
Shares was $2,525,862.50. Plaintiffs alleged that before the sale of the
Family-Owned Shares, an investment banker had estimated that the
"strip" division alone could be sold in the range of $15 to $17 million if
the Company waited until March 1999 to sell the strip division. This
valuation was not conveyed to plaintiffs before their sale of the FamilyOwned Shares. The strip division was not sold until the Company was
sold as a whole on December 4, 2000, at a price of $558.93 per share.76
The court first examined plaintiffs' motion for summary judgment and
determined that the reliance clause, release clause, and merger clause
contained in the Stock Purchase Redemption Agreement (for the
purchase of the Family-Owned Shares) did not bar plaintiffs' fraud
claims because, under Georgia law, fraud in the inducement of a contract
renders a contract voidable at the election of the injured party.7
Because parties claiming fraudulent inducement have the option of
either rescinding the contract or affirming the contract and suing for
damages, a party who rescinds the contract, as plaintiffs here did, is not
limited by the terms of the contract in making its claims.78
The court then addressed the issue of whether plaintiffs provided
79
sufficient evidence to sustain their fraud claim as a matter of law.
The court first set forth the essential elements of a securities fraud
claim, stating, "[t]o establish securities fraud, 'a plaintiff must show: 1)
a misstatement or omission, 2) of a material fact, 3) made with scienter,
°
4) on which plaintiff relied, 5) that proximately caused his injury."'
occurred
The court concluded that an omission of a material fact had
under the facts presented, namely that the company failed to inform
plaintiffs of the investment banker's valuation of the strip division."

75. Id. at 1336.
76. Id. at 1334-39.
77. Id. at 1341 (citing O.C.G.A. § 13-5-5 (2002); Leventhal v. Seiter, 208 Ga. App. 158,
162-63, 430 S.E.2d 378, 378-83 (1993)).
78. Id. at 1341-42 (citing Sudler v. Campbell, 250 Ga. App. 537, 540, 550 S.E.2d 711,
714 (2001)). See also Hall v. Coram Healthcare Corp., 157 F.3d 1286, 1289 (11th Cir.
1998).
79. Gerrard,285 F. Supp. 2d at 1342.
80. Id. at 1343 (quoting Bryant v. Avado Brands, Inc., 187 F.3d 1271, 1281 (11th Cir.
1999)).
81. Id. at 1344-49.
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The court then turned to the "reliance" element and determined that a
jury question existed as to whether plaintiffs would have sold the
Family-Owned Shares had they known of the investment banker's
valuation. 2
With respect to the question of whether plaintiffs' reliance was
justified, the court acknowledged that several facts presented by
plaintiffs indicated that their reliance could be justified, such as: (1)
lack of training by plaintiffs in business matters; (2) lack of business
sophistication; (3) trusting relationship of plaintiffs with business
principals; (4) lack of advisors on behalf of plaintiffs; and (5) a fiduciary
duty owed to shareholders of a close corporation by the principals of the
company.8 3 As such, the court held that plaintiffs had offered sufficient
evidence to avoid summary judgment in defendants' favor on the
justifiable reliance element.8 ' Because jury questions existed as to the
reliance and justifiable reliance elements, the court denied plaintiffs'
motion for summary judgment on its Rule 10b-5 claim85
Turning to defendants' motion for summary judgment, the court first
noted that because defendants did not bear the burden of proof at trial,
defendants could prevail on their motion for summary judgment if they
could negate an essential element of plaintiffs' case or if they could show
there was no evidence to prove a fact necessary to plaintiffs' case. 6
The court then addressed the remaining elements of plaintiffs' Rule 10b5 claim (not discussed above) in order to reach a conclusion on defendants' motion for summary judgment.8 7
Addressing the scienter requirement of a Rule 10b-5 claim, the court
determined that a reasonable jury could find that the "insiders
intentionally delayed the sale of the strip division until they could
In
acquire the [Family-Owned Shares] for their own benefit." 8
reaching this conclusion, the court was persuaded by the following facts:
(1) defendants knew the investment banker's valuation of the strip
division and the plans of the company to sell that division prior to the
purchase of the Family-Owned Shares; (2) plaintiffs had been told that
attendance was not necessary at the board meeting when the decision
to engage the investment banker was made; (3) no agenda of such
meeting was provided to plaintiffs; (4) plaintiffs were not informed of the

82.
83.
84.
85.
86.
87.
88.

Id.
Id.
Id.
Id.
Id.
Id.
Id.

at 1346-47.
at 1347.
at 1347-48.
at 1348.
at 1349.
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valuation of the strip division or the decision to market it; and (5) a
number of insiders substantially increased their equity ownership
percentages through the purchase of the Family-Owned Shares prior to
the sale of the company.89
90
The court next addressed whether the omission was material.
Relevant to the case at hand, the court stated "the materiality of facts
relating to a prospective event 'depends on a balancing of both the
indicated probability that the event will occur and the anticipated
magnitude of the event in light of the totality of the company activity."'91 In this case the court determined that the actions taken by
defendants, with respect to the sale of the strip division, were sufficient
evidence to create a question of fact on whether the sale of the strip
division was probable.92 Additionally, the evidence adduced in the
pleadings prevented the court from determining that the sale of the strip
9
division would have been insignificant or immaterial. "
With respect to the proximate cause element of plaintiffs' claim, the
court stated that "'[lioss causation requires a showing that the misrepreIn other words,
sentations or omission caused the economic harm ....
conduct
fraudulent
defendants'
the
that
demonstrate
a plaintiff must
94
value."'"
in
decline
investment's
the
for
reasons
the
upon
"touches
The court determined that the testimony was sufficient to create a jury
question because plaintiffs maintained that the omission of the
information regarding the valuation of the strip division and the
company's plan to sell the division resulted in the sale of their stock at
an undervalued price, and because plaintiffs stated that they would not
95
have sold their shares at that price had the omission not occurred.
9
Thus, summary judgment in favor of defendants was precluded. "
C. Plaintiffs' Rule 10b-5 Claim Insufficient to Withstand Defendants'
Motion for Summary Judgment
A district court in Georgia again decided a motion for summary
judgment in the context of a Rule 10b-5 claim in In re World Access, Inc.
97
and found that plaintiff failed to demonstrate a
Securities Litigation,

89. Id. at 1348-49.

90. Id. at 1349.
91. Id. (quoting Castellano v. Young & Rubicam, Inc., 257 F.3d 171, 181 (2d Cir. 2001)).
92. Id. at 1351-52.
93. Id. at 1352.
94. Id. (quoting Currie v. Cayman Res. Corp., 835 F.2d 780, 785 (11th Cir. 1998);
Huddleston v. Herman & Maclean, 640 F.2d 534, 549 (5th Cir. Unit A Mar. 1981)).
95. Id.
96. Id.
97. 310 F. Supp. 2d 1281 (N.D. Ga. 2004).
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genuine issue of material fact with respect to each of the essential
elements of plaintiff's Rule 10b-5 claim.9" In that case investors in a
telecom equipment company, 99 World Access, Inc. (the "Company"),
alleged securities fraud on the part of its controlling persons when the
Company's stock price declined between 1997 and 1999 to the detriment
of the investors.' 0
Pursuant to a technology license agreement entered into with Eagle
Telephonics, Inc. ("Eagle"), the Company obtained an exclusive license
to manufacture and distribute certain telecom switches (the "CDX
Switches") under its own name in certain countries, primarily located in
Latin America. By the time of the decline in the Company's stock price,
the Company and Eagle had installed the CDX Switches in a number of
countries throughout Asia and Latin America. During the period the
switches were being sold and installed in the various countries, the
Company made a number of disclosures in its filings with the Securities
and Exchange Commission ("SEC") and in press releases in which it
addressed the functionality and strategic implications of the CDX Switch
sales. Plaintiffs claimed that these statements were false and misleading when made, thereby artificially inflating the price of the Company's
stock and causing a loss to plaintiffs when the stock price fell. 10 '
The court first discussed the legal requirements for a claim for
security fraud under Rule 10b-5, stating that to allege a violation under
such rule, "a plaintiff must show: (1) a misstatement or omission, (2) of
a material fact, (3) made with scienter, (4) on which plaintiff relied, (5)
that proximately caused plaintiff's injury."102 The court then reviewed
the relevant excerpts from the Company's public disclosures relied upon
by plaintiffs and found that no material issue of fact existed as to each
of the essential elements of the claim." a
The court then reviewed each of the Company's public disclosures
during the relevant time period and found that, in each case, the
Company disclosures relating to the functionality of the installed
switches and the strategic direction of the switch business were not
misstatements. 10 4 In similar fashion the court struck down each of

98.

Id. at 1294-1301.

99. Although the case originated in 1999 when 23 class action complaints were filed
on behalf of open market purchasers of the Company's stock, only two plaintiffs remained
at the date the opinion was delivered as follows: (a) William B. Tanner, an individual, and
(b) The Monetary Fund, Ltd., a California-based hedge fund. Id. at 1283.
100. Id.

101.
102.
103.
104.

Id. at
Id. at
Id. at
Id. at

1283-85.
1290-91.
1295-1300.
1295-98.
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plaintiffs' arguments relating to the other essential elements.' 0 ' The
court determined that plaintiffs failed to demonstrate that a reasonable
investor would have considered the information in the CDX Switchrelated disclosures to be material, or that such disclosures made the
stock price drop so drastically during the relevant
time period, thereby
06
not fulfilling the materiality requirement.
Similarly, the scienter requirement was not met because defendants
had not represented that the product containing the defects was a
mature product.' °7 Furthermore, the court reasoned defendants were
under no duty to disclose every problem the Company had in the
installation of certain switches to the investing public. 08 Additionally,
there was no reliance by plaintiffs because plaintiffs continued to
purchase the Company's stock after negative CDX Switch-related
disclosures were made in 1999."° The court further stated that the
CDX Switch-related technology was unrelated to plaintiffs' decision to
invest in the Company."' As such, the court found that there was no
genuine issue of material fact and granted defendants' motions for
summary judgment."'
D. Pro-RataDistributionFavoredfor Return of Traceable Funds
Recovered from Operators of Ponzi Scheme
In Securities & Exchange Commission v. Drucker,"2 an investor in
a "Ponzi scheme" 1 3 attempted to recover largely traceable funds
contributed to the scheme for his own account rather than on a pro-rata
basis with the other investors. In Drucker, Lindsay Gross, acting as an
intervenor in the SEC's case against Mark Drucker in the case at hand,
lost approximately $700,000 in the Ponzi scheme. Gross had wired
$550,000 to Drucker's Ponzi account on August 13, 1999, at which point
the funds were commingled with other funds already in the account.
Later that day, Drucker wired $635,000 from the Ponzi account into a
bank account of another investor named Weinstock. Subsequently,
Weinstock deposited $330,893 of such funds into the registry of the
court. Gross argued that because most of the funds paid from Drucker

105.
106.
107.
108.
109.
110.
111.
112.
113.

Id. at 1298-1300.
Id. at 1299.
Id.
Id.
Id. at 1300.
Id.
Id. at 1300-01.
318 F. Supp. 2d 1205 (N.D. Ga. 2004).
Id. at 1206.
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to Weinstock were traceable to Gross's $550,000 deposit into Drucker's
Ponzi account, a pro-rata distribution of the recovered funds to all
the Ponzi scheme was unjust and inequitable. 4 The court
investors of
115
disagreed.
In establishing that pro-rata distributions are preferred for the
distribution of restitution amounts, the court stated that "the Eleventh
Circuit noted that where claimants occupied essentially the same legal
position as other victims, 'equity would not permit them a preference; for
"equality is equity."'""' 6
Because the only significant difference
between Gross and the other defrauded victims was that Gross's money
was the last money into the Ponzi account before the distribution to
Weinstock, and thus largely traceable, the court found that the
difference was "not of sufficient magnitude to warrant departure from a
pro rata distribution."" 7
III.
A.

PARTNERSHIPS

Statement of PartnershipNot Dispositive of Formation

In Accolades Apartments, L.P. v. Fulton County,"' Judge Ruffin
wrote that filing a "Statement of Partnership" is not necessarily
dispositive of the existence of a partnership but rather 9 "merely
references the parties' desire to be treated as a partnership.""
In 1987 Consolidated Equities Corporation ("CEC") transferred
property in Fulton County to Accolades Apartments Joint Venture
("Accolades JV). Accolades JV was a joint venture between CEC and
John Hancock Mutual Insurance Company ("John Hancock"). In 1993
Accolades JV transferred the property to John Hancock, and in 1995
John Hancock transferred the same property to Accolades Apartments,
L.P. ("Accolades Apartments"), another joint venture entity owned by
CEC and John Hancock. 120
In 1998 the property was condemned, and Fulton County was ordered
to pay $200,000 for the taking. The Georgia Department of Revenue and
Coyote Portfolio, L.L.C., each of which had obtained judgments against
CEC during the time the property had been held by Accolades JV,
obtained a ruling ordering that they receive a disbursement of the

114.
115.
116.
117.
118.
119.
120.

Id.
Id. at 1207.
Id. at 1206-07 (quoting Cunningham v. Brown, 265 U.S. 1, 13 (1924)).
Id. at 1207.
267 Ga. App. 197, 598 S.E.2d 910 (2004).
Id. at 199, 598 S.E.2d at 912.
Id. at 198, 598 S.E.2d at 911.
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condemnation proceeds to satisfy the judgment. Accolades Apartments
appealed the ruling and claimed that it was entitled to the proceeds from
the taking.'2 '
In Accolades Apartments third visit to the court of appeals regarding
this matter, the court affirmed the trial court's most recent ruling that
a Statement of Partnership is not conclusive as to the existence of a
partnership.'2 2
Because no partnership existed, the condemned
property was not partnership property, and it was deemed to be property
of CEC, subject to any and all claims made by CEC's creditors. 2 '
The court of appeals reiterated that courts "must look to the actual
business relationship" of parties in determining whether a partnership
exists.'2 4 Based on the actual business relationship between CEC and
John Hancock, the court determined that the normal factors that would
indicate the existence of a partnership were not present. 25 In particular the court listed the following basic factors: "'a common enterprise,
the sharing of risk, the sharing of expenses, the sharing of profits and
losses, a joint right of control over the business, and a joint ownership
of capital. ' ""26' Based on the record, the court noted that the Statement
of Partnership was the only evidence that CEC and John Hancock
intended to have a partnership.'2 7 As such, the court was not persuaded and held that the trial court did not err in concluding no partnership
existed. 2 "
B.

Substance over Form;PartnershipCreated

In Waugh v. Waugh, 1" Alene Waugh ("Alene") and her two daughters, Gail Stone ("Stone") and Jewel Moore ("Moore"), challenged jury
responses to special interrogatories that concluded that her son and their
brother, Mack Waugh ("Mack"), was in fact in a partnership with her
husband, Charlie Waugh ("Charlie"). They also claimed that the trial
court should have granted their motion for judgment notwithstanding
the verdict.'
Against the backdrop of this heated family dispute, the

121.
122.
123.
124.
125.
126.
S.E.2d
127.
128.
129.
130.

Id.
Id. at 199, 598 S.E.2d at 912.

Id.
Id.
Id.
Id. (quoting Accolades Apartments v. Fulton County, 252 Ga. App. 501, 501, 556
552, 553 (2001)).
Id.
Id.
265 Ga. App. 799, 595 S.E.2d 647 (2004).
Id. at 799, 595 S.E.2d at 648.
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court of appeals affirmed a13 1jury verdict that a partnership existed
between the father and son.
At issue in Waugh was (1) the ownership of the Waugh family
business, an auto parts junkyard and (2) the right to more than
$300,000 of certificates of deposit ("CDs") held in Charlie's name. In
1994 the Waugh family became concerned about Charlie's mental
capacity and age. The family consulted an attorney and requested that
the attorney draw a will for Charlie. In connection with preparing the
will, Mack disclosed the existence of the $300,000 of CDs. Charlie, who
was not interested in making a will in the first place, became even more
upset that the existence of the CDs was disclosed, and the will was
never completed. Later in 1994, Charlie quitclaimed a one-half,
undivided interest in the real property of the auto junkyard to Alene.
Charlie and Alene subsequently conveyed all of the real property used
in the auto junkyard to Mack. 32
By 1996 Charlie was completely incapacitated, and Alene, Stone, and
Moore set out to convince Charlie that Mack had "cheated him" with
respect to the conveyance of the land associated with the junkyard.
Charlie ultimately believed Alene, Stone, and Moore and ordered Mack
off the property. Mack then filed suit alleging tortious interference with
respect to his agreement with his father to take ownership of the

junkyard. 13
The evidence presented at trial showed that Mack had worked fulltime with his father since age sixteen. Even though Charlie had
retained legal title in the property and in the business, the father and
son team understood that they were partners.1 4 After having worked
in the business together for over forty years, Mack testified in no
uncertain terms that "'when something happened to him [(Charlie)], he
got tired fooling with it or whatever, his part of the junkyard would be
mine.'""' Additionally, witnesses testified that they believed Charlie
and Mack were partners, and that Charlie had made statements over
the years that the business belonged to both Mack and Charlie. Mack's
ex-wife even testified that one of the reasons Mack decided to enter the
family business was because his mother, Alene, told him the business
would be his one day." 8

131.
132.
133.
134.
135.
136.

Id., 595 S.E.2d
Id. at 799-800,
Id. at 800, 595
Id. at 799-800,
Id. at 800, 595
Id.

at 649.
595 S.E.2d at 649.
S.E.2d at 649.
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The record showed that Mack oversaw the financial aspects of the
business: he paid the business license fees, ad valorem taxes on the
inventory, real estate taxes, and sales taxes. He also pooled profits,
deposited them in the bank, and purchased the CDs from the same
proceeds.137
In determining that the jury was correct, the court of appeals
reiterated that "[a] partnership is an association of two or more persons
to carry on as co-owners a business for profit. A partnership results
from a contract, either expressed or implied."13 s In this case, the court
concluded that Charlie had already transferred a one-half interest in the
business to Mack, thereby partially executing the contract resulting in
their partnership.139
The appellants further argued that there was no evidence upon which
the jury could have based its conclusion, and that even if an agreement
existed, the terms of any such partnership contract were "too 'indefinite
and uncertain in its alleged material provisions'" to be enforceable." 4
However, the court stated that "it is only when the indefiniteness of the
subject matter is 'so extreme as not to present anything upon which the
contract may operate in a definite manner' that the contract is rendered
void."14' Mack was in charge of depositing the funds, and Mack
testified that he had final say over all the money that was spent out of
Other than funds needed
the proceeds and funds of the business.
Charlie
trusted Mack "to 'see
for Charlie's day-to-day living expenses,
143
that the money was used right.'"'
With respect to the CDs, the court concluded that the interests of the
five persons (Alene, Stone, Moore, Charlie, and Mack) "were to be looked
after by Mack in his stewardship of [the] proceeds [from the family
business]."' 44 Based on these facts, the jury had evidence from which45
to conclude that Mack was entitled to one-fifth of the proceeds.
While the court noted that the evidence in favor of Mack was not

137. Id. at 799-800, 595 S.E.2d at 649.
138. Id. at 801, 595 S.E.2d at 649 (citation and punctuation omitted) (quoting Clark v.
Schwartz, 210 Ga. App. 678, 679, 436 S.E.2d 759, 760 (1993)).
139. Id., 595 S.E.2d at 649-50.
140. Id., 595 S.E.2d at 649.
141. Id., 595 S.E.2d at 650 (quoting Lemming v. Morgan, 228 Ga. App. 763,764-65,492
S.E.2d 742, 744 (1997)).
142. Id.
143. Id.
144. Id.
145. Id.
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"overwhelming," it was sufficient to support a finding that the jury,
which had the approval of the trial judge, should not be overturned.14
In conclusion the court stated that the partnership contract between
Charlie and Mack met all the fundamental requirements for the creation
of a contract. 147 Namely, two parties with the capacity to contract
with one another regarding a subject matter upon which a contract may
operate, gave consideration to one another and gave their mutual assent
to the terms of a contract. 48
IV.
A.

BANKING

Forgery and FairDealing

In Gerber & Gerber, PC. v. Regions Bank,'4 9 the court of appeals
affirmed the trial court's grant of motion for summary judgment on the
first count and affirmed the trial court's denial of motion for summary
judgment on the second count. 5 ° At issue in Gerber was the conversion of (1) cashier's checks endorsed in blank and (2) checks payable to
Gerber & Gerber, P.C. ("G&G") on which an employee of G&G forged the
endorsement. The lower court granted a motion for summary judgment
in favor of Regions Bank with respect to the cashier's checks and denied
a motion for summary judgment for Regions Bank with5 respect to the
forged checks. Both G&G and Regions Bank appealed.' '
Cynthia Stafford worked for G&G as a real estate closing secretary.
Over a period of time, she stole twenty-nine cashier's checks and ten
checks made payable to G&G. She endorsed the cashier's checks in
5 2
blank,"
and she forged endorsements using G&G's principal's name
on the checks made payable to G&G and deposited them into her own
account. In total Stafford stole approximately $180,000. Stafford
confessed to the thefts and pleaded guilty to criminal charges. G&G
sued Regions Bank to recover the lost funds, alleging conversion and
negligence."

146. Id.
147. Id. See O.C.G.A. § 13-3-1 (1982).
148. Waugh, 265 Ga. App. at 801, 595 S.E.2d at 650.
149. 266 Ga. App. 8, 596 S.E.2d 174 (2004).
150. Id. at 8, 596 S.E.2d at 175.
151. Id.
152. To "endorse a check in blank" means to affix one's signature on the back of a check
as evidence of the legal transfer but to name no payee and, therefore, make the check
payable to the bearer of the check.
153. Gerber, 266 Ga. App. at 8-9, 596 S.E.2d at 176.

2004]

BUSINESS ASSOCIATIONS

The court of appeals affirmed the trial court's holding with respect to
the cashier's checks and stated that once the cashier's checks had been
endorsed in blank, "the checks then became bearer paper and
15 4
As
could-similar to cash-be transferred by possession alone."
such, the court of appeals concluded that the lower court did not err in
granting Regions Bank's summary judgment with regard to the cashier's
checks.155
With respect to the forged checks, however, the court concluded that
there were material issues of fact that needed to be decided with respect
to Regions Bank's care and contributory negligence. 156 In 1996 the
Georgia General Assembly amended the applicable definition for "good
faith" to mean "honesty in fact and the observance of reasonable
commercial standards of fair dealing." 5 v The court of appeals noted
that disputed evidence existed with respect to whether "Regions Bank's
actions were in observance of reasonable commercial standards of fair
dealing."5 8 In particular the court noted that reasonable commercial
standards of fair dealing are different from reasonable commercial
standards of due care.5 9 In distinguishing the two different standards, the court quoted Maine Family Federal Credit Union v. Sun Life
Assurance Co.,"6 which stated that
[alithough fair dealing is a broad term that must be defined in context,
it is clear that it is concerned with the fairness of conduct rather than
the care with which an act is performed. Failure to exercise ordinary
concept than
care in conducting a transaction is an entirely different
61
failure to deal fairly in conducting the transaction.'
While older Georgia case law more clearly defines "reasonable
commercial standards of due care," the court noted that language
addressing "commercial standards of fair dealing" has not been explained
in detail. 162 In its survey of case law on point, the court of appeals
noted: (1) the Seventh Circuit's standard of"'[a]voidance of advantage-

154. Id. at 10, 596 S.E.2d at 177.
155. Id.
156. Id.
157. Id. at 11, 596 S.E.2d at 177; O.C.G.A. § 11-3-103(a)(4) (2004).
158. Gerber, 266 Ga. App. at 11, 596 S.E.2d at 177.
159. Id.
160. 727 A.2d 335, 342 (Me. 1999).
161. Gerber, 266 Ga. App. at 11, 596 S.E.2d at 177 (quoting U.C.C. § 3-103, Official
Comment 4 (2003)). See Maine Family Fed. Credit Union v. Sun Life Assurance Co., 727
A.2d 335, 342 (Me. 1999).
162. Gerber, 266 Ga. App. at 11, 596 S.E.2d at 178.
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taking'";'O' (2) Maine's supreme court holding that "a party may be
found to act in good faith-even though negligently-if it acts fairly, but
may be found to have acted not in good faith, i.e., unfairly, even though
it complied with commercial standards of due care";' 4 and (3) the
Fourth Circuit's holding that "a lack of due care did not show a failure
to comply with reasonable commercial standards of fair dealing.""6 In
light of its analysis, the court of appeals held that "whether a party's
conduct meets this 'fairness' standard is ordinarily a question that must
be resolved by the factfinder.""'
The court further noted that "'[wlhere endorsements are irregular on
their face, and when the draft is offered for deposit into the account of
one [who is] not the payee, the bank has a duty to inquire to ascertain
the authority of the depositor to endorse and deposit the payee's
check.'"167 Given the fact that Regions Bank also serviced G&G's
business bank accounts, and Regions Bank knew certain customary
procedures undertaken by G&G (e.g., the placement of a restrictive
endorsement stamp on checks), the court held that at least a question of
fact existed as to "whether Regions Bank violated the reasonable
commercial standards of fair dealing when it violated known commercial
banking practices by accepting checks made payable to G&G into
Stafford's personal account."'8 Moreover, the court noted that Regions
Bank should have been "on heightened notice of the irregularity of the
endorsements on the checks deposited by Stafford and, therefore, could
be held to have dealt with G&G unfairly by not making inquiry into the
legitimacy of those endorsements." 69 Based on the determination that
there were outstanding questions of fact, the court of appeals held that
the trial court correctly denied Regions Bank's motion for summary
judgment on the ten forged checks. 7 °

163. Id. at 12, 596 S.E.2d at 178 (quoting State Bank of the Lakes v. Kansas Bankers
Surety Co., 328 F.3d 906, 909 (7th Cir. 2003)).
164. Id (citing Maine Family, 727 A.2d at 343).
165. Id. (citing Wachovia Bank v. Fed. Reserve Bank of Richmond, 338 F.3d 318,322-23
(4th Cir. 2003)).
166. Id.
167. Id. at 12-13, 596 S.E.2d at 178 (quoting Tifton Bank Co. v. Knight's Furniture Co.,
215 Ga. App. 471, 474, 452 S.E.2d 219, 222 (1994)).
168. Id. at 13, 596 S.E.2d at 179.

169. Id.
170.

Id.
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Bank Liable for Payment on Stop-Payment Order

In DecaturAuto Center, Inc. v. Wachovia Bank, N.A., 7 ' the Georgia
Supreme Court granted certiorari to clarify whether the maker of a
check is required to specifically identify the dollar bills or coins it seeks
to recover from a bank under the theory of conversion.' 72
Decatur Auto Center, Inc. ("Decatur Auto") wrote check number 1041
in the amount of $30,500 ("Check 1041") to Northside Sales and Leasing
("Northside") to secure a new automobile for a customer. Northside was
to hold Check 1041 in escrow until Decatur Auto otherwise instructed
Northside to deposit the check. However, contrary to instructions,
Northside immediately deposited Check 1041 into its bank account at
Colonial Bank. Colonial Bank paid the $30,500 into Northside's account
without determining whether sufficient funds were available. When
Colonial Bank tried to clear Check 1041, it was dishonored. As time
passed, Decatur Auto and Northside agreed upon separate arrangements
for the $30,500, and Northside promised to return Check 1041.173
During the interim, Colonial Bank continually contacted Wachovia
(Decatur Auto's bank) attempting to clear the check. When Colonial
Bank learned that sufficient funds were available, Colonial Bank sent
a representative to collect the funds. While at a Wachovia branch, the
Colonial Bank representative met the president of Decatur Auto. After
discovering why the Colonial Bank representative was at the branch,
Decatur Auto's president placed an immediate stop-payment order on
Check 1041. However, in spite of the stop-payment order, Wachovia still
debited Decatur Auto's account for the $30,500. Decatur Auto subse74
quently sued Wachovia to recover the $30,500 plus attorney fees.
At trial Decatur Auto was granted summary judgment.'75 The court
of appeals reversed the trial court, and relied on the 104-year-old opinion
in Cooke v. Bryant171 to conclude that "because Decatur Auto was not
seeking to recover $30,500 in specific, ear-marked dollar bills, conversion
However, the Georgia
was not a cause of action available to it."'
Supreme Court reversed the court of appeals and affirmed the trial
court's grant of summary judgment in favor of Decatur Auto "[blecause
Georgia law recognizes that a specific check or negotiable instrument

171.
172.
173.
174.
175.
176.
177.

276 Ga. 817, 583 S.E.2d 6 (2003).
Id. at 817, 583 S.E.2d at 7.
Id. at 817-18, 583 S.E.2d at 7.
Id.
Id.
103 Ga. 727, 30 S.E. 435 (1898).
DecaturAuto Center, 276 Ga. at 818, 583 S.E.2d at 7.
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can be the subject of conversion."178 The Georgia Supreme Court noted
that the "[c]onversion of a document, such as a check, promissoiy note,
or negotiable instrument, includes 'the full value of the intangible rights
identified with' the document." 79
Applying the rationale of multiple cases, the court held that Decatur
Auto was not required to establish the existence of specific dollars or
coins in order to recover the full value of the intangible rights identified
with Check 1041.180 Moreover, the court went on to state that "'in
these busy days of commerce few persons keep their money in bags,"'
and a plaintiff in a conversion action does not need to identify the
by the face value of the checks or
specific dollars and coins represented
8
other negotiable instruments.'1

C. Georgia's Payday Lending Prohibition Upheld
On April 22, 2004, the United States District Court for the Northern
District of Georgia consolidated four separate cases that challenged
Georgia's recently codified payday lending law (the "Payday
Act" 18 2 ).'

83

At the core of the case, four out-of-state banks and four

in-state agents for the banks challenged Georgia's newly enacted Payday
Act. l"' In a detailed opinion, the court addressed plaintiff's five claims
and ultimately denied plaintiff's motion for preliminary injunction.' 8
In sum the court upheld the Georgia legislature's position that
"[(i)] payday lending ... is having an adverse effect upon military
personnel, the elderly, the economically disadvantaged, and other
citizens of the State of Georgia," and.

. .

that [(ii)] the severe criminal

penalties provided by the [Payday] Act "are necessary in order to
prohibit this activity in the State186of Georgia and to cause the cessation
of this activity once and for all."

More specifically, the Payday Act reflects
178. Id. at 818-19, 583 S.E.2d at 7.
179. Id. at 820, 583 S.E.2d at 8 (quoting RESTATEMENT (SECOND) OF TORTS § 242,
comment a (1965)).
180. Id. at 821, 583 S.E.2d at 9.
181. Id. (quoting McElhannon v. Farmers Alliance Warehouse & Co., 98 Ga. 394, 396,

25 S.E. 558, 558 (1896)).
182. O.C.G.A. § 16-17-1 to -10 (2004).
183. Bankwest, Inc. v. Baker, 324 F. Supp. 2d 1333 (N.D. Ga. 2004). See Bank West
v. Baker, Civil Action No. 1:04-CV-988-MHS; Cmty. State Bank v. Baker, Civil Action No.
1:04-CV-992-MHS; First Bank of Del. v. Baker, Civil Action No. 1:04-CV-1028-MHS; and
County Bank of Rehoboth Beach, Del. v. Baker, Civil Action No. 1:04-CV-1061-MHS.
184. Bankwest, 324 F. Supp. 2d at 1338-39.

185. Id. at 1358.
186. Id. at 1357 (quoting O.C.G.A. § 16-17-1(c) (2004)).
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the Georgia (General] Assembly's determination "that various payday
lenders have created certain schemes and methods in order to attempt
to disguise these transactions or to cause these transactions to appear
to be 'loans' made by a national or state bank chartered in another
state in which this type of lending is unregulated, even though the
majority of the revenues in this lending method are paid to the payday
lender.""8 7
Furthermore, in enacting the Payday Act, the Georgia General Assembly
declared:
[T]he use of agency or partnership agreements between in-state entities
and out-of-state banks, whereby the in-state agent holds a predominant
economic interest in the revenues generated by payday loans made to
Georgia residents, is a scheme or contrivance by which the agent seeks
to circumvent Chapter 3 of Title 7, the "Georgia Industrial Loan Act,"
and the usury statutes of this state.18
To understand the issue in this case, some background information is
useful. First, the Payday Act exempts banks that are chartered under
the laws of another state and insured by the Federal Deposit Insurance
Corporation ("FDIC"). In particular, the Payday Act provides that
the prohibition on payday lending does not apply to "a bank or a thrift
chartered under the laws of the United States, a bank chartered under
the laws of another state and insured by the [FDIC], or a credit card
bank," so long as such bank or thrift "is not operating in violation of
federal and state laws applicable to its charter."'8 9
Second, it is important to note that agents for exempted banks shall be
considered de facto lenders "if the entire circumstances of the transaction
show that the purported agent holds, acquires, or maintains a predominant economic interest in the revenues generated by the loan.""9
Plaintiffs challenged the Payday Act on five separate grounds: (1) the
Payday Act was preempted by section 27 of the Federal Deposit
Insurance Act ("FDLA");' 9 ' (2) the Payday Act discriminated against
interstate commerce and burdened out-of-state competitors in violation
of the Commerce Clause; 9 (3) the Payday Act's anti-arbitration

187.
188.
189.
190.
191.
192.

Id. at 1340-41.
Id. at 1341.
Id. (quoting O.C.G.A. § 16-17-2(a)(3) (2004)).
Id.
12 U.S.C. § 1831d(a) (2004).
U.S. CONST. art. I, § 8.
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193
provisions were preempted by the Federal Arbitration Act ("FAA");
(4) the Payday Act's standard for re-characterizing bank agents as
de facto lenders was unconstitutionally vague; and (5) the Payday Act's
application to pre-effective date transactions rendered it an unconstitutional ex post facto law and unconstitutionally impaired the obligations
of contracts.194
With respect to plaintiffs' first claim, the court held that there was no
basis to the argument that agents receiving less than the majority of
loan revenues would not still operate profitably.'95 The court had little
sympathy for the argument and stated that

given the extremely low overhead needed to run such operations, which
require very little space or equipment and relatively few employees,
and the very high dollar volume of loans that the evidence shows these
businesses generate, it appears to the Court that agents could operate
profitably even though they received less than half of loan revenues.19
The court continued, "[tihus, the law's impact is focused on non-bank
entities that receive a predominant share of the revenues from payday
loans but, in an effort to avoid Georgia's usury laws, contract with outof-state banks to play the role of lender."'97
After quoting numerous other courts and states that had addressed
this issue, the court held that the Payday Act "does not stand as an
obstacle to achieving the objective of Section 27(a) of the FDIA of
creating parity between national and state banks with respect to usury
limitations."' 98
With respect to plaintiff's second claim that the dormant aspect of the
Commerce Clause prohibited regulatory measures designed to benefit instate economic interest by burdening out-of-state economic competitors,
199
the court held that plaintiff's arguments were without merit.
Specifically, the court noted that
the [Payday] Act does not proscribe the use of all agents. Instead, it
imposes liability only on agents who receive "a predominant economic
interest" in loan revenues. Out-of-state banks are therefore free to use
agents who receive less than a predominant economic interest in loan

193. 9 U.S.C. §§ 1-16 (2004).
194. Bankwest, 324 F. Supp. 2d at 1343-44.
195. Id. at 1347.
196. Id.

197. Id.
198. Id. at 1351.
199. Id. at 1352.
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revenues. Furthermore, the [Payday] Act does not discriminate in
favor of Georgia-based lenders. Indeed, since Georgia-based lenders do
not enjoy the blanket exemption that out-of-state banks do, in order for
them to avoid liability under the [Payday] Act, they must conform their
covering transactions
activities to one of the other statutory exemptions
20
authorized under other Georgia laws.
The court also dismissed plaintiff's third contention, stating that the
Payday Act did not conflict with the FAA, but merely declared that "'[an
arbitration clause in a payday loan contract shall not be enforceable if
Moreover, the Georgia Code
the contract is unconscionable.'" 20 '
encouraged the courts "to consider 'the circumstances of the transaction
as a whole' in determining whether a particular contract is unconscionable." 02 Thus, the court determined not all payday lending contracts
Rather, the
with class action exclusions were unconscionable. °"
exclusion was simply one factor in determining whether a contract was
unconscionable. °
In plaintiffs' fourth argument, the court dismissed the claim that the
Payday Act's de facto lender provisions were unconstitutionally
vague.205 To the contrary, the court concluded the term "predominant
economic interest" was easily understood and easy to apply.20 6 Specifically, the court stated that
[i]n addition to the ordinary meaning of the words, the [c]ourt is guided
by the [Payday] Act's introductory section, which sets out the legislature's determination that payday lenders often attempt to disguise
the majority of the
their loans as being made by banks, "even though
27
revenues.., are paid to the payday lender."
In the case concerning BankWest and Advance America, Advance
America received $13.80 (or 81 percent) of the $17 in interest charged to
the consumer. It is not difficult to understand how the court easily
concluded that "an ordinary person would have no trouble understanding
that [Advance America and the other2 °agents] [had] a predominant
economic interest in the loan revenues." 0

200.
201.
202.
203.
204.
205.
206.
207,
208.

Id.
Id. at 1353 (quoting O.C.G.A. § 16-17-2(c)(2) (2004)).
Id.
Id. at 1354.
Id. at 1355.
Id.
Id.
Id. (citing O.C.G.A. § 16-17-1(c) (emphasis added)).
Id.
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Finally, with respect to plaintiff's fifth argument, the court held that
"a statute is presumed to apply only prospectively unless it expressly
states otherwise." °9 The court continued, "[t]he [Payday] Act contains
no express statement calling for retroactive application, so it must be
construed to apply prospectively only."2 10 Moreover, the court stated
that "since the [Payday] Act does not apply to pre-effective date loans
and does not preclude all use of agents by out-of-state banks, nothing in
to collect
the [Payday] Act prevents the [blanks from using their [algents
21
loans made prior to the effective date of the [Payday] Act." '
The court acknowledged that the Payday Act would cause plaintiffs
irreparable harm; 212 however, even though the likely result would be
a reduction of plaintiff's revenues, it would not put them out of business.2"' The court also acknowledged that "under the [Payday] Act,
the [b]anks may continue to make loans in Georgia without complying
with Georgia's usury laws, either using agents who do not receive the
majority of loan revenues or other means."2 14 In the face of the noted
irreparable harm, the court still concluded that the balance of the harms
weighed against the granting of injunctive relief.21
In conclusion, the court stated that
[an injunction against enforcement of the [Payday] Act would permit
payday lenders to continue collecting exorbitant amounts of interest
from thousands of Georgia citizens who can ill afford it ... the injury
to these citizens outweighs any harm
216 plaintiffs might suffer as a result
of having to comply with the law.
D.

Legislative Changes

The Georgia General Assembly amended Title 7 of the Official Code
of Georgia Annotated ("O.C.G.A.") to provide that financial institutions
can offer financial services consistent with procedures of the Department
of Banking and Finance, and authorized the department to enter into
agreements with other regulatory authorities.1 7 Furthermore, the act
authorized banks to lease real or personal property and authorized loan

209. Id. at 1356.
210. Id.
211. Id.
212. Id. at 1357.
213. Id.
214. Id.
215. Id.
216. Id.
217. O.C.G.A. § 7-3-29 (2004).
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officers to serve as credit committees.2 18 Finally, the act prohibits the
licensing of persons convicted of certain crimes, requires financial
institutions and money service businesses to comply with federal law,
and establishes requirements for regulation of mortgage lenders and
brokers.219

218. O.C.G.A. §§ 7-1-282, -633 (2004).
219. O.C.G.A. §§ 7-1-72, -78, -282, -633, -658, -682, -687.1, -702, -911, -912, -1003.2,
-1003.3, -1004, -1010 (2004).

