Employment Discrimination
by Peter Reed Corbin*
and
John E. Duvall**
The 2002 survey period for the United States Supreme Court was
truly amazing by any measurement as far as the field of employment
discrimination is concerned.' No less than eight decisions were handed
down by the High Court in this area on a wide variety of issues. The
Americans with Disabilities Act of 19902 ("ADA") was the focus of
particular attention. The Court's three decisions in Toyota Motor
Manufacturingv. Williams,' US Airways, Inc. v. Barnett,4 and Chevron
U.S.A., Inc. v. Echazabal' continued its trend of substantially cutting
back the scope and potential impact of the ADA. The Supreme Court
also handed down several important procedural rulings pursuant to both
Title VII of the Civil Rights Act of 19646 ("Title VII") and the Age
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1. This Article covers significant cases in the area of employment discrimination law
decided by the United States Supreme Court and the United States Court of Appeals for
the Eleventh Circuit during 2002. Cases arising under the following federal statutes are
included: Title VII of the Civil Rights Act of 1964 ("Title VII") (codified as amended at 42
U.S.C. §§ 2000e-2000e-17) (2000)); the Age Discrimination in Employment Act of 1967
("ADEA") (codified as amended at 29 U.S.C. §§ 621-634 (2000)); the Americans with
Disabilities Act of 1990 ("ADA") (codified as amended at 42 U.S.C. §§ 12101-12113 (2000));
and the Civil Rights Acts of 1866 and 1871 (codified as amended at 42 U.S.C. § 1981 (2000)
and 42 U.S.C. § 1983 (2000)).
2. 42 U.S.C. §§ 12101-12113 (2000).
3. 534 U.S. 184 (2002).
4. 535 U.S. 391 (2002).
5. 536 U.S. 101 (2002).
6. 42 U.S.C. §§ 2000e-2000e-17 (2000).
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Discrimination in Employment Act of 1967' ("ADEA"). At the Eleventh
Circuit level, perhaps the best way to describe the 2002 survey period is
that it was active and steady, if unspectacular. A number of decisions
were handed down, but none would fall into the category of eye-catching
precedent. One surprise was that for the first time in recent memory,
not a single decision was handed down in the survey period in the
difficult area of sexual harassment.
I.

TITLE VII OF THE CIVIL RIGHTS ACT OF 1964

Theories of Liability and Burdens of Proof

A.

1. Disparate Treatment. Often the major issue in disparate
treatment cases is which model of proof is applicable, i.e., the direct
evidence model or the familiar circumstantial evidence model adopted a
number of years ago by the Supreme Court in McDonnell Douglas Corp.
v. Green.8 Two cases confronted this issue during the survey period. In
neither case was the evidence found sufficient to constitute direct
evidence of discrimination.
In the first case, Scott v. Suncoast Beverage Sales, Ltd.,' plaintiff was
employed as a driver-salesman for Suncoast Beverage, an AnheuserBusch distributor. After plaintiff was discharged from his position
following a sequence of documented, performance-related problems, he
brought an action pursuant to Title VII, alleging that he was terminated
on the basis of race. The district court granted summary judgment for
Suncoast. On appeal, the key issue was whether plaintiff had presented
direct evidence of discrimination sufficient to create a jury question.1"
The evidence was the following statement, concerning plaintiff made by
his supervisor: "We'll burn his black ass."" However, the statement
had been made two and one-half years prior to plaintiff's termination,
while plaintiff's supervisor was still a co-worker, and prior to the time
he had become plaintiff's supervisor. 2 In these circumstances, the
Eleventh Circuit agreed that the comment "was simply too far removed

7.
8.
9.
10.
11.

29 U.S.C. §§ 621-634 (2000).
411 U.S. 792 (1973).
295 F.3d 1223 (11th Cir. 2002).
Id. at 1225-27.
Id. at 1227.

12. Id.
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and too indirectly connected to the termination decision to constitute
14
direct evidence of discrimination""3 and affirmed the district court.
6 Plaintiff worked as the
Plaintiff fared no better in Rojas v. Florida."
chief veterinary assistant for the Pari-Mutuel Division of the Florida
Department of Business and Professional Regulation, which oversees and
regulates greyhound racing in Florida. Plaintiff's primary responsibility
was supervising the performance of drug tests on the greyhounds after
their races and preparing the urine samples for shipment to testing labs.
Plaintiff's initial supervisor, a female, considered plaintiff an "exemplary" employee. Plaintiff then began reporting to a new supervisor, a
male, who enforced defendant's policies on tardiness and absenteeism
much more stringently. This eventually resulted in plaintiff's termination. Plaintiff brought an action pursuant to Title VII, alleging that she
was discharged on the basis of her sex. The district court granted
summary judgment for defendant. 6
On appeal, the Eleventh Circuit agreed that plaintiff's case was
insufficient to allow her to take it to a jury.17 Plaintiff had presented
evidence that her new male supervisor had made a statement to his
predecessor that she "did not deserve her job . .. because [she] was a

woman." 8 The Eleventh Circuit concluded that this one remark,
"isolated and unrelated to the challenged employment decision," was not
direct evidence of discrimination.' 9 The court also concluded that the
comment, considered in conjunction with the harsher treatment accorded
plaintiff by her new male supervisor, was also insufficient to create a
triable issue of pretext under the circumstantial evidence model.20
With respect to the differing supervisory treatment, the court concluded:
"[T]hese differences in the evaluation of [plaintiff's] performance do not
establish a genuine issue on pretext. Different supervisors may impose
different standards of behavior, and a new supervisor may decide to
enforce policies that a previous supervisor did not consider important."2 ' Not surprisingly, the Eleventh Circuit affirmed.22
In most cases under the circumstantial evidence model, the cases are
ultimately decided at the third, or last, stage of the evidentiary model,

13.
14.
15.
16.
17.
18.
19.
20.
21.
22.

Id. at 1228.
Id. at 1230.
285 F.3d 1339 (11th Cir. 2002).
Id. at 1341.
Id.
Id. at 1342.
Id. at 1343.
Id.
Id.
Id. at 1344.
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i.e., on the issue of whether plaintiff can establish that defendant's
articulated reason for its employment action was a pretext for discrimination. However, in three cases during the survey period, the Eleventh
Circuit addressed whether plaintiff had made his initial prima facie
showing.
In Lubetsky v. Applied Card Systems, Inc.,2 3 plaintiff applied for a
position with defendant as a correspondence analyst. After performing
well on several competency tests administered by defendant's recruiter,
the recruiter extended plaintiff a conditional, written offer of employment. Plaintiff then advised the recruiter that he was Jewish and
inquired about defendant's leave policy with respect to the observation
of religious holidays. The recruiter, who was also Jewish, allegedly
responded that plaintiff would be allowed to be off on Jewish holidays,
as long as he did not go to "extremes." The recruiter then sent an e-mail
to defendant's manager notifying him about the conditional offer of
employment. She did not tell the manager that plaintiff was Jewish.
The manager responded that he recognized plaintiff as an individual he
had met at a previous job fair and that he recalled plaintiff as behaving
"very aggressively and rudely."24 The manager then directed the
recruiter to rescind the conditional offer of employment. Plaintiff
consequently instituted an action pursuant to Title VII, alleging that
defendant had refused to hire him because of his religion. The district
court granted summary judgment for the employer.25 On appeal, the
Eleventh Circuit reiterated that to establish a prima facie case of
religious discrimination, plaintiff must establish that "the challenged
employment decision was made by someone who was aware of the
plaintiff's religion."26 In this case, because there was no evidence that
the decision-maker (the manager) knew of plaintiff's religion at the time
he directed the recruiter to rescind the conditional offer of employment,
the Eleventh Circuit agreed that plaintiff had failed to establish a prima
facie case.27
In Walker v. Prudential Property & Casualty Insurance Co.,28
plaintiffs were two female employees employed on the operations staff
in the Ft. Lauderdale, Florida, office of defendant insurance company.
Defendant then decided to close its Ft. Lauderdale office. Defendant also
operated an office in Orlando, Florida, but initially, none of the Ft.

23. 296 F.3d 1301 (11th Cir. 2002).

24.
25.
26.
27.

Id. at
Id. at
Id. at
Id. at

1301.
1303-04.
1305.
1306-07.

28. 286 F.3d 1270 (11th Cir. 2002).
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Lauderdale employees were offered a position at the Orlando office.
Subsequently, there was an opening at the Orlando office for the position
of dispatcher. Todd Hyland, the only male on the Ft. Lauderdale
operations staff, had served as Senior Dispatcher in the Ft. Lauderdale
office for a number of years. He telephoned the manager of the Orlando
facility, advised him that he would accept any job in the Orlando facility,
and would relocate at his own expense. Prior to filling the dispatcher
position, however, the Orlando manager asked his Human Resources
("HR") manager to review all of the personnel files of the Ft. Lauderdale
employees to determine the most qualified applicant. After reviewing
the files, the HR manager decided that Hyland was the most qualified,
and she then offered him the dispatcher position. Plaintiffs then
brought an action pursuant to Title VII, alleging discrimination on the
basis of their sex by Prudential when it hired Hyland, a male, for the
Orlando dispatcher position. The district court granted summary
judgment for Prudential.29
On appeal, the Eleventh Circuit noted that in evaluating a disparate
treatment claim, it was necessary to "focus on the actual knowledge and
actions of the decision-maker."30 In this case, there was dispute
whether the actual decision-maker was the Orlando manager or the HR
manager.3 " In either case, the court of appeals concluded that summary judgment was appropriate. 2 If the decision-maker was the Orlando
manager, the court concluded that no prima facie case had been shown
because there was no showing that the manager was aware of either
plaintiff or their performance as employees and neither had specifically
applied for the Orlando position.33 If the decision-maker was the HR
manager, who reviewed all of the personnel files, the court concluded
that even assuming a prima facie showing had been made, no jury issue
was presented on the issue of pretext. 4 The court concluded that to
make such a showing, the disparity and relative qualifications between
plaintiffs and the person selected for the position had to be so great that
it "virtually jump[ed] off the page and slap[ped] one in the face."3"
Because the court concluded that the evidence did not come close to
making such a showing, it affirmed the district court. 36

29. Id. at 1271-73.
30. Id. at 1274.

31. Id.
32.
33.
34.
35.
36.

Id. at
Id. at
Id. at
Id. at
Id. at

1279.
1276.
1279.
1277.
1279.
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Making its second trip to the Eleventh Circuit was EEOC v. Joe's
Stone Crabs, Inc.3" In a prior decision, reported in the 2001 Survey
Article,"8 the Eleventh Circuit rendered an extensive, precedent-setting
opinion on the theory of disparate impact discrimination. The statistical
evidence in the record was overwhelming. Between 1986 and 1990, Joe's
had hired 108 new food servers, all of whom were male. Having failed
with its disparate impact theory, plaintiff, the EEOC, relied upon a
disparate treatment analysis the second time around. On remand from
the Eleventh Circuit, the district court found that Joe's intentionally
discriminated against four female applicants for food server positions.3 9
On appeal, the key issue was whether the EEOC had established a
prima facie case with respect to the four applicants for employment
because it was undisputed that none of them ever actually applied for
a position at Joe's. 40 However, according to the Eleventh Circuit, the
fact that none of them applied was "not the end of the matter."4 1 The
court concluded that a prima facie case could still be made if it was
shown that a person did not apply "due to a justifiable belief that the
employer's discriminatory practices made application a futile gesture."4 2
To establish this "justifiable belief," the court of appeals held that two
elements were necessary: (1) that the individual had a real and present
interest in the job; and (2) that she would have applied for the job but
was deterred from doing so by the employer's discriminatory practices.43 On the basis of the record before it, the Eleventh Circuit concluded that the EEOC had met this showing with respect to two of the
individuals but had not met this showing with respect to two other
individuals. Accordingly, the case was affirmed in part and reversed
and remanded in part.4 5
2. Retaliation. Two cases during the survey period addressed the
difficult issue of retaliation. In Brochu u. City of Riviera Beach,46
plaintiff was employed as a lieutenant in the Riviera Beach Police

37.

296 F.3d 1265 (l1th Cir. 2002).

38. See EEOC v. Joe's Stone Crabs, Inc., 220 F.3d 1263 (11th Cir. 2000); see also Peter
Reed Corbin & John E. Duvall, Employment Discrimination,52 MERCER L. REv. 1367
(2001).
39. 296 F.3d at 1269-70.
40. Id. at 1273.
41. Id. at 1274.

42. Id.
43. Id.
44. Id. at 1276.
45. Id. at 1276-77.

46. 304 F.3d 1144 (11th Cir. 2002).
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Department. Plaintiff began assisting the FBI with an investigation into
alleged corruption in the city's police department, including plaintiff's
supervisor, a major in the department.47 The major became aware of
the investigation and, at a staff meeting, angrily announced that he was
"not going to stand for people questioning his integrity."4 ' Soon
thereafter, plaintiff was subpoenaed for a deposition in a lawsuit brought
by another white police officer against the city alleging reverse race
discrimination. In the deposition, plaintiff provided testimony that was
very critical of the police department. Soon after the deposition, plaintiff
was transferred by the chief of police from the detective division to road
patrol, working on the midnight shift. Also, he was removed from
serving as public information officer and chairman of the awards
committee, which resulted in the loss of overtime opportunities for
plaintiff. At the same time, plaintiff became active in his police union's
political activities. One of the union's activities was actively supporting
a candidate for city counsel, including providing the candidate a
"business plan" that called for the replacement of the chief of police after
the candidate was elected. When word leaked out about this "business
plan," the chief of police had plaintiff placed on administrative leave,
pending an internal affairs investigation into an alleged violation of the
Police Code of Ethics.4 9 In the midst of this turmoil, plaintiff resigned,
alleging that he was forced out by "constant harassment, threats,
intimidation, discrimination, hostile work environment, and violation of
protected rights."5 0 Following his resignation, plaintiff brought an
action alleging various counts, including a Title VII count, alleging that
defendants retaliated against plaintiff because of his deposition
testimony in the Title VII action brought by another police officer. The
retaliation claim was tried before a jury, which found for plaintiff and
awarded him $2,000. 5'
On appeal, the issue before the Eleventh Circuit was whether plaintiff
had established a jury issue with respect to his retaliation claim.5 2 The
Eleventh Circuit agreed that no reasonable jury could infer that the
police chief had transferred plaintiff in retaliation for his deposition

47. Id. at 1147.
48. Id. at 1148.
49. Id. at 1148-51.
50. Id. at 1152.
51. Id. at 1152-53. Plaintiff had more success with his First Amendment claim
pursuant to 42 U.S.C. § 1983, for which he was awarded $450,000 by the jury.
Unfortunately for plaintiff, however, this verdict was reversed by the Eleventh Circuit. Id.
at 1153.
52. Id. at 1154.
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testimony.58 The court of appeals concluded that the coincidence in
timing between the two events was not enough in the face of undisputed
evidence that (1) the police chief did not know about plaintiff's participation in the deposition when the transfer decision was made, (2) the
attorney taking the deposition had not spoken to the police chief about
the deposition, and (3) the transfer was consistent with the police chiefs
normal practice.5 4 Accordingly, the judgment for plaintiff was reversed.55
Plaintiff fared better in Shannon v. BellSouth Telecommunications,
Inc."5 Plaintiff was a service technician for BellSouth, whose position
required him occasionally to work on Sundays. When plaintiff had to
work on Sunday, he sometimes used his lunch break to attend Sunday
school. When a BellSouth senior manager observed plaintiff at church
in his uniform, he informed plaintiff's supervisor. The supervisor
suspended plaintiff for misuse of company time and a company vehicle
and advised him that he could no longer attend Sunday school during
his shift. Plaintiff protested his suspension by filing a grievance through
the union grievance procedure. Following the grievance, plaintiff was
reassigned to another area. Consequently, his overtime opportunities
became greatly diminished, thereby reducing his overtime compensation
by over $15,000 per year. Plaintiff brought a Title VII action, alleging
both religious discrimination and retaliation. The jury found for
BellSouth on the religious discrimination claim but awarded plaintiff
$83,000 in damages for the retaliation claim.57

On appeal, BellSouth argued that the district court erred in not
granting its motion for judgment as a matter of law because: (1)
plaintiff had not suffered an adverse employment action and (2) plaintiff
had not established a causal link between his protected activity and any
employment action.5" Although the Eleventh Circuit agreed with
BellSouth that plaintiff's reassignment did not constitute an adverse
employment action, when the reassignment was "considered collectively"
with the other retaliatory actions, including plaintiff being "totally
blackballed" from overtime, the "total weight" of the actions did
constitute an adverse employment action. 9 On the second issue, the
Eleventh Circuit had little difficulty in concluding that because of the

53.
54.
55.
56.
57.
58.

Id. at 1156.
Id.
Id.
292 F.3d 712 (11th Cir. 2002).
Id. at 714-15.
Id. at 716.

59. Id.
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"close temporal proximity" between plaintiff's grievance and the start of
the denial of his overtime, a reasonable jury could certainly infer
causation.'
B.

ProceduralMatters

1. Exhaustion of Administrative Remedies. As a precondition
to suit under Title VII, the statute requires that a plaintiff file an
administrative charge of discrimination within either 180 days or 300
days from the date of the alleged discriminatory act (depending upon
whether the state where suit is filed is a so-called "deferral" state,
having an appropriate state Equal Employment Opportunity ("EEO")
agency).8 ' Some plaintiffs have been able to effectively circumvent the
time requirement on filing a charge by asserting a so-called "continuing
violation," under which claims falling outside of the statutory period can
still be asserted if they are part of a continuing, systematic policy or
practice that takes place, at least in part, within the limitations
period.62
However, in National Railroad Passenger Corp. v. Morgan," the
Supreme Court may have placed the nail in the coffin with respect to the
continuing violation theory, at least as applied to all claims except for
hostile environment harassment claims. In that case, the Supreme
Court specifically held that all "discrete acts" of discrimination or
retaliation, "such as termination, failure to promote, denial of transfer,
or refusal to hire,"s are acts that must be the subject of an administrative charge within the appropriate 180 or 300 day period or the claim
will be lost.65 However, in a 5-4 vote, the Court also held that charges
alleging a hostile work environment will not be time barred if all acts
constituting the claim are part of the same unlawful practice and at
least one act falls within the 180 or 300 day period. 68 The Supreme
Court also held, however, that hostile environment claims would still be
subject to a laches defense in instances when a plaintiff delays
in filing a charge and the employer is prejudiced by the
unreasonably
67
delay.

60. Id. at 717.
61. 42 U.S.C. § 2000e-5(e)(1) (2000).
62. See, e.g., Anderson v. Reno, 190 F.3d 930, 936 (9th Cir. 1999), overruled in part by

Natl R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 106-07 (2002).
63.
64.
65.
66.
67.

536 U.S. 101 (2002).
Id. at 114.
Id. at 110.
Id. at 105.
Id. at 121-22.
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The EEOC's "relation back" regulation was at issue in Edelman v.
Lynchburg College." Plaintiff, after being denied tenure by defendant
college, faxed a letter to the EEOC, alleging that the denial of his tenure
was based on national origin and religious discrimination. The letter
was unsworn. The EEOC sent plaintiff a formal discrimination charge
form and requested that plaintiff review it and verify it by oath or
affirmation. However, the verified charge was not received by the EEOC
until 313 days after plaintiff's denial of tenure. In plaintiff's subsequent
action pursuant to Title VII, the district court dismissed the Title VII
claim because it was based upon an untimely charge, and the Fourth
Circuit affirmed.69 Before the Supreme Court, the issue was the
validity of the EEOC's relation back regulation, which provides that an
EEOC charge filed without being under oath can be verified later, even
though the verification occurs outside the applicable time limit, because
the late verification relates back to the date the charge was received."0
The Supreme Court noted that the statutory requirement that a charge
be verified does not specify when it must be verified and, further, that
the separate statutory provision providing a time limit on filing a charge
does not specify that the charge must be verified when filed. 7' In these
circumstances, the Court found that the EEOC's relation-back regulation
was "an unassailable interpretation" of the statute and, accordingly,
reversed the decision of the Fourth Circuit.7 2
2. Ninety-Day Limitations Period. Title VII's "second" statute of
limitations was at issue in Green v. Union Foundry Co. 73 In addition
to requiring that an administrative charge be filed within 180 or 300
days of the alleged discriminatory act, Title VII also requires that upon
conclusion of the administrative proceedings, any lawsuit must be
brought within ninety days of receipt of the statutory notice of right-tosue.74 In Green, plaintiff did not file his lawsuit until ninety-seven
days after the notice of right-to-sue was mailed by the EEOC. At the
time the EEOC issued the right-to-sue notice, plaintiff was serving time
in a penitentiary following his conviction for felony child abuse.
Unfortunately for plaintiff, plaintiff's wife, while he was in jail, merely
put the certified letter from the EEOC on her dresser and "didn't pay it

68.

535 U.S. 106 (2002).

69. Id. at 109-11.
70. 29 CFR § 1601.12(b) (2002).

71. 535 U.S. at 115.
72. Id. at 118.
73. 281 F.3d 1229 (11th Cir. 2002).

74. 42 U.S.C. § 2000e-5(0(1).
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The district court dismissed plaintiff's lawsuit as

untimely filed.75 On appeal, the Eleventh Circuit held that once a
defendant asserts a limitations defense, it is plaintiff's burden to
establish that the ninety-day filing requirement has been met.76 In
Green, because plaintiff either did not or could not present any evidence
of the date that his wife had actually received the right-to-sue notice, the
court agreed that plaintiff had not met this burden and affirmed the
dismissal of the action. 7
3. Pleading Requirements. In Swierkiewicz v.Sorema N.A.,78 the
Supreme Court established that the same pleading requirements that
apply to all other civil actions also apply to employment discrimination
actions pursuant to Title VII.79 Plaintiff's Title VII action had been
dismissed by the district court, and the dismissal was upheld by the
Second Circuit.8" The basis of the Second Circuit's decision was its
prior precedent requiring that to withstand a motion to dismiss for
failure to state a claim upon which relief can be granted, a plaintiff had
to allege all of the elements sufficient to establish a prima facie case of
discrimination under the framework set forth in McDonnell Douglas
Corp. v. Green.81 However, the Supreme Court reiterated that the
McDonnell Douglas test "is an evidentiary standard, not a pleading
requirement."' The Court held that there is no heightened pleading
standard in employment discrimination cases and, like any other civil
action, a complaint merely has to meet the requirement of Rule 8(a) of
the Federal Rules of Civil Procedure that it contain "a short8 3and plain
statement ... showing that the pleader is entitled to relief."
4. Judicial Estoppel. A novel judicial estoppel issue was presented
to the Eleventh Circuit in Burnes v.Pemco Aeroplex, Inc.8 4 Plaintiff
filed a petition for Chapter 13 bankruptcy relief in the United States
Bankruptcy Court for the Northern District of Alabama. Subsequent to
his bankruptcy petition, plaintiff participated in an employment
discrimination lawsuit against defendant, along with thirty-five other

75.
76.
77.
78.
79.

281 F.3d at 1232-33.
Id. at 1233-34.
Id. at 1234.
534 U.S. 506 (2002).
Id. at 508.

80. Id. at 509.
81.
82.
83.

Id. (citing McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973)).
Id. at 510.
Id. at 512 (citing FED. R. Civ. P. 8(a)(2) (2002)).

84. 291 F.3d 1282 (11th Cir. 2002).
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plaintiffs. Plaintiff subsequently converted his Chapter 13 proceeding
to a Chapter 7 case. At no time during the pendency of the bankruptcy
proceeding did plaintiff ever report his pending employment discrimination lawsuit in his sworn schedule of assets or statement of financial
affairs filed in the bankruptcy court. At the conclusion of his Chapter
7 proceeding, plaintiff received from the bankruptcy court a complete
discharge of his debts, which were in excess of $38,000. The district
court granted summary judgment with respect to plaintiff's employment
discrimination claim on the ground that judicial estoppel barred plaintiff
from pursuing the claim because he had failed to disclose the claim to
the bankruptcy court.8 5
On appeal, in an issue of first impression within the Eleventh Circuit,
the court of appeals noted that the purpose of the doctrine was to
"protect the integrity of the judicial process" 86 and to "prevent parties
from making a mockery of justice by inconsistent pleadings."" The
court found that two factors were necessary to establish judicial estoppel:
(1) that "the allegedly inconsistent positions were made under oath in a
prior proceeding" and (2) that the inconsistencies "must be shown to
have been calculated to make a mockery of the judicial system."8
Because plaintiff's financial disclosures to the bankruptcy court had been
submitted under oath, the only remaining issue was plaintiff's intent.
However, on the basis of the record, the court had little difficulty
inferring "deliberate or intentional manipulation" of the bankruptcy
proceeding because plaintiff had much to gain by his nondisclosure
before the bankruptcy court.89 In applying the doctrine, however, the
Eleventh Circuit held that judicial estoppel barred only plaintiff's
monetary claims and did not bar his claim for injunctive relief.9°
5. Class Actions. Title VII class actions continued to encounter
difficulty during the survey period. In City of Hialeah v.Rojas,9
plaintiffs, two Hispanic employees with the City of Hialeah, Florida,
filed a Title VII class action, alleging national origin discrimination.
Specifically, plaintiffs alleged that Hialeah maintained a discriminatory
policy of classifying Hispanic employees as temporary employees for

85.
86.
87.
1983)).
88.
2001)).
89.
90.
91.

Id. at 1284.
Id. at 1285 (quoting New Hampshire v. Maine, 532 U.S. 742, 749 (2001)).
Id. (quoting Am. Natl Bank of Jacksonville v. FDIC, 710 F.2d 1528, 1536 (11th Cir.
Id. (quoting Solomon Smith Barney, Inc. v. Harvey, 260 F.3d 1302, 1308 (11th Cir.
Id. at 1287.
Id. at 1288.
311 F.3d 1096 (11th Cir. 2002).
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longer periods of time than white employees. As a result, Hispanic
employees were deprived of longevity pay and retirement compensation,
which accrued to permanent employees but not to temporary employees.
Plaintiff was hired as a temporary employee in 1969 and was made a
permanent employee ten years later, in 1979. He retired from the city
in 1993 and began drawing a pension benefit. He did not file a charge
of discrimination with the EEOC until 1997, over eighteen years after
he became a permanent employee. The district court granted plaintiffs'
motion for class certification, and the city appealed the certification
order to the Eleventh Circuit." On appeal, the Eleventh Circuit held
that in order to have standing to represent the class, plaintiffs' claim
must be based on a timely charge with the EEOC. 3 Citing the
Supreme Court's intervening decision in National Railroad Passenger
Corp. v. Morgan,94 the Eleventh Circuit held that plaintiff's reduced
retirement compensation was "merely a present consequence of past
discrimination which has no present legal significance" because plaintiff
waited eighteen years after Hialeah had ended its unlawful employment
practice against him (by elevating him to permanent employment status)
before filing a charge with the EEOC. 95 Because plaintiff lacked
standing to represent the class, the district court's order granting class
certification was reversed.96
C.

Remedies Under Title VII

1. Back Pay. Holmes v. West Palm Beach Housing Authority" is
a great example of why there is a post-trial right to seek remittitur.
Plaintiff brought an action pursuant to Title VII, alleging both a genderbased denial of promotion and a retaliatory discharge. Following a jury
trial on both claims, the jury found for plaintiff on the discriminatory
promotion claim and found for defendant on the retaliatory discharge
claim but, nonetheless, awarded plaintiff $161,000 in back pay and
benefits. Plaintiff's counsel had agreed in open court during the trial
that in the event plaintiff prevailed on the promotion claim but lost on
the discharge claim, plaintiff's damages would be limited to the
difference in pay between the two positions from the time of denial of the
promotion up to the date of termination. Because the damages awarded

92.
93.
94.
95.,

Id. at 1099-1101.
Id. at 1101.
536 U.S. 101 (2002).
311 F.3d at 1102.

96. Id. at 1104.
97. 309 F.3d 752 (11th Cir. 2002).
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by the jury obviously included post-termination back pay, the district
court granted defendant's post-trial motion for remittitur and reduced
the back pay award from $161,000 to $3,300.98 On appeal, notwithstanding plaintiff's strained arguments trying to justify the jury's award,
the Eleventh Circuit agreed that the jury's verdict was excessive as a
matter of law and affirmed the district court.99
2. Consent Decrees. Two cases during the survey period were
related actions that involved the same consent decree, and they were the
latest saga in protracted litigation that has spanned twenty-five years
involving hiring practices by the City of Birmingham. Apparently, the
Eleventh Circuit decided that twenty-five years was enough because in
both instances, the court dismissed appeals for lack of jurisdiction.
In the first case, Birmingham Fire Fighters Ass'n 117 v. Jefferson
County ("Birmingham 1"),"°0 the issue involved the latest modification
to the Birmingham consent decree. In 1995, pursuant to a prior
Eleventh Circuit opinion, the consent decree had been modified to
require the city to remove all race-conscious and gender-conscious
procedures from its employment policies. Thereafter, the decree was
modified again in December 2000 to direct the city to provide data on
the impact of the city's selection procedures for the fourteen jobs that the
parties contended remained subject to an adverse impact. The city,
through its expert witnesses, contended that its selection procedures did
not adversely impact the positions in question. The so-called Wilks class
(a class comprised of all present and future male, non-black city employees) contended that the selection procedures did have an adverse impact.
The district court, after a hearing, determined that the Wilks class, as
the complaining party, had the burden of proof to establish adverse
impact and ruled that it failed to meet its burden. The Wilks class
appealed the district court's ruling to the Eleventh Circuit. The city
moved to dismiss the appeal, contending that the district court's order
was an interlocutory decision not subject to appeal.' 0 ' The court of
appeals ruled that its jurisdiction depended upon whether the district
court had modified the consent decree and, in so doing, had so misinterpreted the decree's original command that the misinterpretation
"leap[ed] from the page." 2 The court also noted that if it accepted the
appeal, there would be further delay in the case and commented that

98. Id. at 754-56.
99. Id. at 758.

100. 280 F.3d 1289 (11th Cir. 2002).
101. Id.at 1292.
102. Id. at 1293.
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"[t]he prospect of further delay is especially undesirable in a case
already older than the average college student."'
The court concluded that the district court had not blatantly misinterpreted the original
consent decree and dismissed the appeal for lack of jurisdiction.'
A similar fate befell Birmingham Fire FightersAss'n 117 v. Jefferson
County ("Birmingham II"}.10 As a follow-up to the Eleventh Circuit
decision in 1994, the district court, on remand, modified the city's
consent decree to require the city to validate its selection procedures as
job related but limited the validation requirement to those procedures
found to have an adverse impact. In so limiting its modification order,
the district court rejected the position of the Wilks class that the city
was required to conduct job validation studies for all of its selection
procedures, regardless of whether they resulted in an adverse impact.
No one appealed the district court's 1995 order, including the Wilks
class. However, almost five years later, the Wilks class filed a motion
with the district court asking it to modify the consent decree again to
require the city to validate its selection procedures governing hiring and
promotion decisions for all positions. The district court summarily
denied the motion.0 6
On appeal, the Eleventh Circuit noted that the Wilks class should
have raised the issue by filing a timely notice of appeal of the district
07
court's 1995 modification order."
The court held: "A party cannot
undo its failure to timely appeal an earlier order by the simple expedite
of asking the district court to undo that order years later. The time
limits of Rule 4 have more steel in them than that." 8 The court also
addressed the Wilks class's argument that it had not appealed the 1995
order, given the burdensomeness of the 1994 appeal and the court's
heavy docket, because it did not want to burden the court with "another
appeal on the heels of the earlier burdensome one."'
The court of
appeals, in response, concluded: "We are touched, but not moved. Rule
4's requirements for timely filing an appeal admit of no exception for
kindness to the judiciary."" 0 Accordingly, the appeal was dismissed
for lack of jurisdiction."'

103.
104.
105.
106.
107.
108.
109.
110.
ill.

Id. at 1295.
Id.
290 F.3d 1250 (lth Cir. 2002).
Id. at 1253-54.
Id. at 1254.
Id.
Id. at 1255.
Id.
Id.
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Another consent decree of long standing was before the court in United
States v. City of Miami."2 The original consent decree, entered in
1977, addressed discriminatory hiring practices by the City of Miami,
including the Miami police department."' Over a number of years, the
demographic makeup of the police department changed dramatically. In
1999, the district court entered an order finding that the "basic
objectives of the consent decree [had] been achieved" and terminated the
1977 consent decree in all city positions except the positions of police
officer, sergeant, lieutenant, and captain within the police department."4 The Fraternal Order of Police ("FOP") was a party to the
proceedings throughout. The FOPs rival union, the Miami Community
Police Benevolent Association ("MCPBA") moved to intervene in the case,
arguing that its interests were not adequately represented by the parties
in the case and that its interests were diametrically opposed to those of
the FOP. The district court denied the motion." 5 On appeal, the
Eleventh Circuit found that notwithstanding the interests of the FOP,
the court could "discern no difference between the objectives" of the
United States, which was also a party in the case, and those of the
MCPBA."' Accordingly, the court ruled that the MCPBA's members
had been adequately
represented in the case and affirmed the denial of
117
intervention.

II. AGE DISCRIMINATION IN EMPLOYMENT ACT
The only ADEA decision rendered during the survey period worthy of
note came from the Supreme Court of the United States in Raygor v.
Regents of the University of Minnesota.11 In that case, the Court
continued the extension of its Eleventh Amendment immunity doctrine
in employment discrimination matters."' The Court held that the
Board of Regents of the University of Minnesota had not "unequivocally
expressed" consent to be sued in federal court and, therefore, had not
waived sovereign immunity by merely litigating an employment case in
that forum. 2 ' The decision complements and clarifies the Court's

112. 278 F.3d 1174 (11th Cir. 2002).
113. Id at 1176.
114. Id. at 1177.
115. Id. at 1177-78.

116, Id. at 1179.
117. Id.
118. 534 U.S. 533 (2002).
119. See, e.g., Kimel v. Fla. Bd. of Regents, 528 U.S. 62 (2000).
120. 534 U.S. at 547 (citing Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89,
99 (1984)).
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holding in Lapides v. Board of Regents of University System of Georgia,121 in which the Court held that a state waives Eleventh Amendment immunity by removing a case from state to federal court. 122 In
Lapides the Court followed the general principle that a state's voluntary
appearance in federal court amounts to a waiver of Eleventh Amendment immunity.' 3 The Court reasoned that while the State of Georgia

had been an involuntary defendant in an attempted federal cause of
action in the state court, it exposed itself to the general jurisdiction of
the federal court when it voluntarily removed that action to the federal
court on federal jurisdictional grounds."
In Raygor petitioners argued that the regents effectively consented to
suit concerning their asserted federal constitutional claims by not
moving more swiftly to dismiss their state law claim on Eleventh
Amendment grounds. Instead, the regents waited until ten months after
plaintiffs filed their suit to move for a ruling on the immunity issue.'
Due to the factual and procedural circumstances of the case, the Court
decided the regents had not waived the defense. The Court noted that
the regents had in fact raised (and thereby preserved) the Eleventh
Amendment immunity claim at the earliest possible opportunity in the
12
proceeding by including that defense in the answer to the complaint. 1
The Court observed that the regents later filed a motion in the district
court for a ruling on the Eleventh Amendment claim in a fashion
consistent with the pretrial schedule the district court set.'27 This
compliance with standard
federal civil practice did not constitute a
12
waiver of immunity.

1

Following oral arguments, the Supreme Court dismissed another
appeal during the survey period that might have decided once and for all
the longstanding question of whether disparate impact claims are
available to plaintiffs under the ADEA.'" In Adams v. FloridaPower
Corp.,"0 the Eleventh Circuit ruled that plaintiffs are only able to

121.

535 U.S. 613 (2002).

122. Id. at 616.
123.
124.
125.
126.
127.
128.
129.
130.

Id. at 619.
Id. at 620.
534 U.S. at 537.
Id. at 547.
Id. at 537, 547.
Id. at 548.
Adams v. Fla. Power Corp., 535 U.S. 228 (2002).
535 U.S. 228 (2002).
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prevail on ADEA claims when they demonstrate that the employer
intended to discriminate against them because of their age.'
To understand the importance of Adams, one must understand that
there are two basic theories of discrimination claims under federal law:
disparate impact and disparate treatment. 3 2 Disparate treatment
claims require the complaining party to show that the employer intended
to discriminate against him when it took the questioned employment
action. Disparate impact claims, on the other hand, do not require proof
of intentional discrimination. 3 ' Instead, disparate impact claims are
based on the proposition that an employer's policy, which appears
neutral on its face, actually affects a protected group more harshly than
an unprotected group. 3 4 Disparate impact claims are available under
Title VII, but the courts of appeals are divided on whether this theory
of liability is available under the ADEA.3 5 The language of the ADEA

131.

255 F.3d 1322,1326 (11th Cir.), cert. granted,534 U.S. 1054 (2001), cert. dismissed

as improvidently granted, 535 U.S. 228 (2002).
132. Disparate treatment focuses on discriminatory intent while disparate impact
focuses on discriminatory results. In Teamsters v. UnitedStates, 431 U.S. 324,335-36 n.15
(1977), the Court stated:
Claims of disparate treatment may be distinguished from claims that stress
"disparate impact." The latter involve employment practices that are facially
neutral in their treatment of different groups but that in fact fall more harshly on
one group than another and cannot be justified by business necessity.... Proof
of discriminatory motive, we have held, is not required under a disparate-impact
theory.
Id.
133.
"Disparate treatment" . . . is the most easily understood type of discrimination.
The employer simply treats some people less favorably than others because of
their race, color, religion, sex, or national origin. Proof of discriminatory motive
is critical, although it can in some situations be inferred from the mere fact of
differences in treatment. Undoubtedly disparate treatment was the most obvious
evil Congress had in mind when it enacted Title VII.
Id. (citations omitted). In contrast, the adverse impact theory of liability holds that an
employer's facially neutral policy or practice may be unlawful merely because it has a
significant adverse impact upon a protected group, without regard to discriminatory intent.
See Griggs v. Duke Power Co., 401 U.S. 424, 430-33 (1971).
134. See supra note 132.
135. Compare Geller v. Markham, 635 F.2d 1027, 1032 (2d Cir. 1980); Smith v. City
of Des Moines, 99 F.3d 1466, 1469-70 (8th Cir. 1996); EEOC v. Bordens, Inc., 724 F.2d
1390, 1394-95 (9th Cir. 1984), with Mullin v. Raytheon Co., 164 F.3d 696, 700-01 (1st Cir.),
cert. denied, 528 U.S. 811 (1999); EEOC v. Francis W. Parker Sch., 41 F.3d 1073, 1076-77
(7th Cir. 1994); Ellis v. United Airlines, Inc., 73 F.3d 999, 1006-07 (10th Cir. 1996); DiBiase
v. SmithKline Beecham Corp., 48 F.3d 719, 732 (3d Cir. 1995); Lyon v. Ohio Educ. Ass'n
& Prof'l Staff Union, 53 F.3d 135, 139-40 n.5 (6th Cir. 1995). The Supreme Court explicitly
left open the question of the availability of the impact theory in ADEA actions in Hazen
Paper Co. v. Biggins, 507 U.S. 604, 610-11 (1993).
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is slightly different from that of Title VII because the ADEA allows an
employer to make decisions based on "reasonable factors other than age,"
while Title VII does not contain any similar dispensation.13 Courts
that do not permit disparate impact claims under the ADEA rely on this
language for their holdings.3 7
The Supreme Court's dismissal of Adams disappointed employment
law practitioners on both sides of the bar and was somewhat of a
surprise because the Court had already heard oral argument in the case.
In light of the very clear split among the circuits on this issue that is in
need of reconciliation, the procedural impediment that led the Court to
dismiss the appeal must have been a substantial one."
III.

AMERICANS WITH DISABILITIES ACT

ADA cases continued to swell the dockets of the court of appeals and
the Supreme Court during the survey period. Some commentators
contend that the Supreme Court decisions during the survey period have
severely contracted the scope of the ADA, contrary to the intent of
Congress."3 9 This Article observes, to the contrary, that the decisions
140
simply impose reasonable boundaries on poorly drafted legislation.

136. 29 U.S.C. § 623(f) (2000); 42 U.S.C. §§ 2000e-2000e-17 (2000).
137. Now, the First, Seventh, Tenth, and Eleventh Circuits do not allow disparate
impact claims under the ADEA. See Mullin, 164 F.3d at 700-01; Francis W. ParkerSch.,
41 F.3d at 1076-77; Ellis, 73 F.3d at 1006-07; DiBiase, 48 F.3d at 732; Lyon, 53 F.3d at 139
n.5; Adams, 255 F.3d at 1325. The Second, Eighth, and Ninth Circuits continue to allow
them. See Geller, 635 F.2d at 1032; Smith, 99 F.3d at 1469-70; Bordens, Inc., 724 F.2d at
1394-95.
138. See Age Discrimination: Supreme Court Dismisses Case That Raised Longstanding ADEA Disparate Impact Issue, BNA Employment Policy & Law Daily, Apr. 2, 2002.
Inevitably, this issue will be addressed during some future term of the Court. None of the
employment cases on which certiorari has been granted this term, however, appear to
present the Court with such opportunity. See Supreme Court: Justices Have Six
Employment Cases On Docket At Start Of 2002-2003 Term, BNA Employment Policy &
Law Daily, Oct. 4, 2002.
139. See, e.g., Robert S. Greenberger, High Court Gives Business Leeway, WALL ST. J.,
June 26, 2002, at B2; Anita Silvers, Viewpoints: U.S. Supreme Court Disables ADA,
NEwSDAY, Aug. 2, 2002, at A35.
140. In a rare pronouncement, Justice Sandra Day O'Connor publicly commented on
Congress's poor drafting of the ADA: "In their haste to pass protective legislation,
according to O'Connor, Congress left certain details in the ADA a little vague." Judy Olian,
Business on the Job: Court Narrows Definition of Disability, PITTSBURGH POST-GAZETTE,
July 9, 2002, at E2.
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Substantial Limitation of Major Life Activity
In Toyota Motor Manufacturing v. Williams," the Supreme Court
held that to be covered by the ADA, a person must have substantial
limitations on abilities that are central to daily life and not just
limitations on abilities required in the workplace. 4" Williams had
carpal tunnel syndrome and sued Toyota for failing to continue to
accommodate her condition.'" The Supreme Court held that in
determining whether an individual is disabled for purposes of the ADA,
the trial court must, as an initial matter, consider whether the person
in the ability to perform manual tasks that are central to daily
is limited
4

A.

life.

14

The Court's decision overturned the holding of the Sixth Circuit in
favor of Williams on her accommodation claim based upon the finding
that she was disabled as a matter of law because she was unable to
perform her assembly line job and other workplace jobs that required
gripping tools and working with arms outstretched and elevated.' 45
The Supreme Court instructed that "[tihe central inquiry must be
whether the claimant is unable to perform the variety of tasks central
to most people's daily lives,"'" not just those of a particular job.
"[Hiousehold chores, bathing, and brushing one's teeth are among the
to people's daily lives" and
types of manual tasks of central importance
47
should have been part of that inquiry.1
The practical effects of the decision make it somewhat more difficult
for employees to establish prima facie that they are disabled. The
decision also makes it somewhat easier for employers to limit liability for
accommodation claims under the ADA in instances of intervening
physical conditions that render employees no longer able to perform
essential job functions.
Direct Threat Defense
In Chevron U.S.A., Inc. v. Echazabal,'48 a unanimous Court upheld
the validity of a regulation issued by the EEOC that permits employers
B.

141. 534 U.S. 184 (2002).
142. Id. at 199-200.
143. Id. at 187-90.
144. Id. at 199-200.
145. Id. at 192 (citing Williams v. Toyota Motor Mfg., Ky., Inc., 224 F.3d 840, 843 (6th
Cir. 2000)).
146. Id. at 200.
147. Id. at 202.
148. 536 U.S. 73 (2002).
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to refuse to employ persons with disabilities in jobs that could endanger
their own health or safety.149 Chevron refused Echazabal a job in its
El Segundo, California, oil refinery because he had been diagnosed with
Hepatitis C, a chronic condition the company believed might become
worse in such a work environment. Echazabal sued Chevron under the
ADA, claiming he should have been hired notwithstanding any direct
threat the job may have posed to his own personal safety. Doctors who
examined Echazabal on behalf of Chevron opined that exposure to
chemicals present at the refinery would speed the deterioration of his
liver and that a large exposure to those chemicals resulting from a plant
fire or some other calamity could kill him. The district court dimissed
Echazabal's case on the basis of the "direct threat" defense. He
appealed, and the Court of Appeals for the Ninth Circuit ruled in 2000
that Chevron could not claim that the threat posed by Echazabal's
health was sufficient to disqualify him from employment."5
The part of the statute at issue was the so-called direct threat defense,
found in 42 U.S.C. § 12113.151 This section provides a defense for
qualification standards for employment that include a requirement that
an individual "not pose a direct threat to the health or safety of other
individuals in the workplace." 52 In its regulations interpreting the
ADA, the EEOC adopted a regulation adding to the statutory language
a reference that expands the defense to include considerations of the
Given this scenario, it was only natural
safety "of the individual."'
that an issue would arise sooner or later as to which should control, the
apparent plain language of the statute or the regulation adopted by the
agency supposedly entitled to deference in its interpretation of the
statute.
In a split decision, a panel of the Ninth Circuit favored the plain
language of the statute and ruled that the EEOC had exceeded its
5
Specifically, the Ninth Circuit
authority in issuing the regulation."
said that the ADA only expressly provided that an employer could
exclude individuals from employment who presented a risk of harm to
others in the workplace, not those who posed such risks to them-

149. Id. at 78-79 (citing 29 CFR § 1630.15(b)(2) (2001)).
150. Id. at 77 (citing Echazabal v. Chevron U.S.A., Inc., 226 F.3d 1063, 1066 (9th Cir.
2000)).
151. 42 U.S.C. § 12113 (2000).
152. 536 U.S. at 78 (citing 42 U.S.C. § 12113).
153. Id. at 79 (citations omitted). "The term 'qualification standard' may include a
requirement that an individual shall not pose a direct threat to the health or safety of the
individual or others in the workplace." 29 CFR § 1630.15(b)(2) (2002) (emphasis added).
154. 226 F.3d at 1069-70.
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selves.'55 According to the Ninth Circuit, issuing a regulation that
allowed employers to exclude individuals who posed a risk to themselves
when those individuals were willing to undertake the risk exceeded the
EEOC's authority. 6 In reaching this conclusion, the Ninth Circuit
aligned itself with an earlier district court decision on the same
issue ' but was at odds with the Eleventh Circuit's contrary result in
Moses v. American Nonwovens, Inc.'
Chevron appealed the Ninth Circuit ruling to the Supreme Court, and
the Court took the case to resolve the conflict.' 5 9 The Supreme Court
ruled in favor of Chevron, upholding the EEOC regulation at issue and
finding, for a number of reasons, that the EEOC had not exceeded its
authority in issuing the regulation.' 6°
The Court found persuasive Chevron's practical reasons for upholding
the regulation.' 6' Specifically, Chevron argued that the regulation
helped employers avoid "time lost to sickness, excessive turnover from
medical retirement or death, litigation under state tort law, and the risk
of violating the National Occupational Safety and Health Act of
1970."16
Additionally, the Court expressly found that contrary to Echazabal's
arguments, the regulation did not allow the kind of workplace paternalRather, the Court interism that the ADA was meant to outlaw.'
preted the regulation as only allowing employers to refuse to employ
disabled workers in a position that posed a specifically demonstrated
The "direct threat defense must be based on reasonable
risk.'"
medical judgment that relies on the most current medical knowledge
and/or the best available objective evidence, as well as an individualized
assessment of the individual's present ability to safely perform the
essential functions of the job." 165
The decision is very good news for employers in a wide range of
industries. It means that employers may exclude an individual from a

155. Id. at 1069.
156. Id. at 1069-70.
157. Id. at 1066 n.4 (citing Kohnke v. Delta Airlines, Inc., 932 F. Supp. 1110, 1111-12
(N.D. Ill. 1996)).
158. Id. (citing Moses v. Am. Nonwovens, Inc., 97 F.3d 446 (11th Cir. 1996)).
159. 534 U.S. 991 (2001).
160. 536 U.S. at 87.
161. Id. at 84.
162. Id. Occupational Safety and Health Act of 1970, Pub. L. No. 91-596, 84 Stat. 1590
(codified in scattered sections of Titles 5, 15, 18, 29, and 42 U.S.C.).
163. 536 U.S. at 85.
164. Id. at 85-86.
165. Id. at 86.
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position when his disability would pose a direct threat to himself or to
others. For example, if an essential function of an employee's job is
loading heavy freight onto a truck, barge, or other mode of transport and
employee's disability would cause the job to pose a threat to his health
or safety, then the employer need not allow the employee to perform the
job. However, employers must keep two things in mind. First, any
potential risk to the employee's health or safety must be based on
current medical evidence, as well as an individualized assessment of the
employee's condition. For example, employers cannot have a per se rule
against hiring individuals who have a history of back problems. Rather,
the employer must obtain medical documentation regarding the health
condition of any individual it seeks to exclude and then, based on that
medical information, determine whether the individual could do the
specific job at issue, either with or without reasonable accommodation.
If not, the employer may lawfully exclude the individual from the
position.
Second, employers must be aware that even if they can lawfully
exclude an individual from a position under the direct threat defense,
that does not necessarily end their obligation under the ADA. Rather,
employers must also determine whether they have any other available
jobs that would not pose a direct threat to the individual's health or
safety that the individual could perform with or without a reasonable
If so, under the ADA, the employer may be obligataccommodation.'
the available position as a reasonable
individual
ed to offer the
accommodation.
C. Seniority Systems
In a close decision reached in US Airways, Inc. v. Barnett,'6 7 the
Supreme Court decided that an employer is not ordinarily required to
violate the terms of a bona fide seniority system when faced with a
request for reassignment as an accommodation under the ADA."
Barnett injured his back while working as a cargo handler for US
Airways. He invoked his seniority rights under his union contract
following his injury and transferred to a less physically demanding job
in the mailroom. Under the employer's seniority system, that position,
like all others, was periodically opened to seniority-based employee
bidding. After occupying this accommodated position for several years,
Barnett learned that at least two employees senior to him intended to
166.
known
167.
168.

Employers have an obligation under the ADA to reasonably accommodate the
disabilities of applicants and employees. 42 U.S.C. § 12112(b)(5).
535 U.S. 391 (2002). Barnett was decided on a 5-4 vote of the Court. Id. at 393.
Id. at 406.
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bid for the mailroom job at the next available opportunity. He asked US
Airways to continue accommodating his disability-imposed limitations
by making an exception that would allow him to remain in the mailroom
despite the seniority of other members of his union. After permitting
Barnett to continue his mailroom work for five months while it
considered the matter, US Airways eventually decided not to continue
the exception for him because it ran afoul of the rights of the more
senior employees under the union contract. Subsequently, Barnett was
terminated from employment because of his inability to perform his
regular job. 6 9
In his suit, Barnett claimed that his right to an accommodation under
the ADA trumped the employer's seniority system. 7
The case
eventually reached the Supreme Court, which determined that the
accommodation Barnett sought was not reasonable because it violated
the terms of the employer's bona fide seniority system. 17' The Court
announced that this would be the result in most cases involving seniority
systems, unless the employee could specifically demonstrate the
existence of 1 7special
circumstances justifying a departure from the
2
general rule.

The Court noted that this general rule will apply to both collectively
bargained seniority systems and to seniority systems unilaterally
imposed by management. 7 The Court premised its decision on the
overarching importance of such systems in creating and fulfilling
employee expectations of fair and uniform treatment in the American
workplace. 74 The Court also stated that in some special circumstances-for example, when the employer has retained the right to change the
seniority system unilaterally and does so on a regular basis, reducing
employees' expectations that the system will be followed-an ADA
plaintiff may be able 17to5 show that an exception to the seniority system
would be reasonable.

The Court's decision guides employers faced with a request for
accommodation under the ADA that conflicts with the employer's
established seniority system but also emphasizes the importance of
ensuring that such systems are administered uniformly. Future judicial
decisions premised upon the general holding in Barnett will enable

169. Id. at 394.
170. Id. at 393-94.
171. Id. at 405.
172.
173.

Id.
Id.

174. Id. at 404-05.
175. Id. at 405.

20031

EMPLOYMENT DISCRIMINATION

1459

employers and employment law practitioners to better understand its
true impact on voluntary seniority systems.
D.

Private ArbitrationAgreements

Employers with mandatory arbitration agreements covering employment-related disputes should be aware that a recent Supreme Court
decision indicates that in some cases they may still be subject to suit by
the EEOC. In EEOC v. Waffle House, Inc.,'78 the Supreme Court held
that the EEOC is not bound by an arbitration agreement between an
employer and employee.' 77 In Waffle House the Court held that an
arbitration agreement that required employment-related disputes be
resolved by binding arbitration signed by all Waffle House employees did
not preclude a lawsuit by the EEOC because that agency was not a
party to the arbitration agreement. 7 '
In Waffle House the restaurant discharged an employee after he
suffered a seizure at work. He then filed an EEOC charge, claiming his
discharge violated the ADA. The EEOC sued the employer, claiming the
employer's practices, including the employee's discharge, violated the
ADA. The former employee was not a party to the lawsuit. The EEOC
requested, however, injunctive relief, back pay, reinstatement, and
compensatory and punitive damages on behalf of the former employee.
Waffle House filed a petition under the Federal Arbitration Act ("FAA")
to stop the suit and to either compel arbitration or to dismiss the suit.
The trial court denied the request. On subsequent appeal, the Fourth
Circuit concluded that the arbitration agreement did not foreclose the
EEOC's suit because the EEOC was not a party to the agreement. The
court of appeals held, however, that the EEOC was limited to seeking
only injunctive relief and could not seek victim-specific relief, such as
damages, back pay, and reinstatement because the arbitration agreement precluded such claims. The EEOC appealed to the Supreme
17 9
Court.
The Supreme Court disagreed only with the damages-limiting aspect
of the decision of the court of appeals and determined instead that the
arbitration agreement did not bar the EEOC from pursuing victimspecific relief in an ADA enforcement action.'
The Court reasoned
that the EEOC has statutory authority to file suits to enforce the ADA,

176. 534 U.S. 279 (2002).

177.
178.
179.
180.

Id.at 297-98.
Id.
Id. at 283-85.
Id. at 297-98.
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which is not affected by a private arbitration agreement. 8 ' The Court
of
noted that the FAA does not authorize a court to compel arbitration
182
any issues or by any parties not already covered in the agreement.
Three cases reached the Eleventh Circuit during the survey period
concerning various aspects of issues affecting the arbitrability of ADA
claims. In a rather nasty case emanating from the Middle District of
Florida, Riccard v. Prudential Insurance Co.," 3 the court of appeals
affirmed the district court's decision to confirm an arbitration award
entered in favor of a National Association of Securities Dealers ("NASD")
member on an ADA claim, despite the former employee's assertion that
the arbitration panel demonstrated partiality against him by refusing to
grant him a continuance and, thus, forcing him to proceed pro se in an
arbitration hearing after he fired his attorney on the eve of the
The district court confirmed the arbitration award after
hearing.'
determining that the ex-employee had intentionally fired his attorney in
an attempt to gain the continuance.185 Other shenanigans during the
course of the case in the district court resulted in the imposition of
various sanctions against the ex-employee and his attorney, including
civil contempt proceedings against both and the entry of an injunction
against the ex-employee 5 8 Thus, an appeal was inevitable. All
essential aspects of the district court's decision were affirmed.' 7
In Weeks v. Harden Manufacturing Corp.,"' plaintiffs, three former
employees, were all fired after refusing to agree to the employer's new
compulsory arbitration policy. They sued, claiming that they were
engaging in statutorily protected activity by refusing to sign the
arbitration agreement and that, as a result, their discharges violated
anti-retaliation provisions of various federal anti-discrimination laws,
including the provision contained in the ADA. The trial court determined that such conduct could be statutorily protected and that, as a
consequence, plaintiffs had established prima facie cases of retaliation
under the ADA and the other anti-discrimination statutes. The court of
appeals reversed this ruling. Balancing the subjective and objective

181. Id.
182. Id. at 294.
183. 307 F.3d 1277 (11th Cir. 2002).
184. Id. at 1289.
185. Id.
186. Id. at 1293-99.
187. Id. at 1299. The district court was reversed on the portion of its earlier decision
requiring plaintiff to send letters to state bar associations withdrawing various ethics
complaints he had filed against attorneys representing Prudential in the case below. Id.
at 1299-1300.
188. 291 F.3d 1307 (11th Cir. 2002).
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belief requirements of the retaliation provisions was the principal issue
in the appeal.'89
Defendant, Harden Manufacturing, issued a new employee handbook,
which included the arbitration provision at issueto all of its employees,
including plaintiffs.' 9° The provision mandated that all claims by
employees arising from their employment be resolved through arbitration, "including all 'Title VII claims or actions... based on any form of
discrimination.''" The employer moved for summary judgment in the
district court, contending that plaintiffs had not engaged in statutorily
protected conduct. The employer claimed that the plaintiffs could not
have reasonably believed that the mandatory arbitration provision was
an unlawful employment practice in light of various longstanding
judicial decisions upholding such provisions and congressional actions
acknowledging the vitality of arbitration provisions in employment
contexts.9 2 The district court granted summary judgment in favor of the
employer on all other claims but allowed the retaliation claims to go
forward, reasoning that although the arbitration provision may have
been lawful (the objective standard), plaintiffs reasonably believed that
the provision was unenforceable (the subjective standard). On appeal,
the employer contended that plaintiffs did not have an objectively
reasonable belief that the mandatory arbitration agreement was an

189. Id. at 1310-12. To successfully state a retaliation claim under the various federal
anti-discrimination laws, a plaintiff must demonstrate engagement in statutorily protected
expression, a resulting adverse employment action, and a causal connection between the
two. See Pipkins v. City of Temple Terrace, Fla., 267 F.3d 1197, 1201 (11th Cir. 2001). To
establish engagement in statutorily protected expression, "[a] plaintiff must show that she
'had a good faith, reasonable belief that the employer was engaged in unlawful employment
practices.'" Weeks, 291 F.3d at 1311 (quoting Little v. United Tech., Carrier Transicold
Div., 103 F.3d 956, 960 (11th Cir. 1997)).
It is critical to emphasize that a plaintiffs burden under this standard has both
a subjective and an objective component. A plaintiff must not only show that he
subjectively (that is, in good faith) believed that his employer was engaged in
unlawful employment practices, but also that his belief was objectively reasonable
in light of the facts and record presented. It thus is not enough for a plaintiff to
allege that his belief in this regard was honest and bona fide; the allegations and
record must also indicate that the belief, though perhaps mistaken, was objectively
reasonable.
Little, 103 F.3d at 960.
190. 291 F.3d at 1310.
191. Id.
192. Id. at 1312 (citing Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991);
Circuit City Stores, Inc. v. Adams, 532 U.S. 105 (2001); the Civil Rights Act of 1991, Pub.
L. No. 102-166, 105 Stat. 1071 (codified in scattered sections of 2, 16, 29, and 42 U.S.C.).
See also supranotes 176-82 and accompanying text for a discussion of the Supreme Court's
decision in EEOC v. Waffle House.
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unlawful employment practice. This was so, it argued, because similar
provisions had been unequivocally approved by the Supreme Court in a
number of earlier decisions.'
The court of appeals agreed with the
employer's arguments and concluded that plaintiffs' subjective beliefs to
the contrary were not objectively reasonable beliefs.'
The court
vacated the district court's order denying summary judgment as to the
retaliation claims.'9 5
In Williams v. Motorola, Inc.,' the Eleventh Circuit addressed an
issue of first impression in the circuit: Whether an ADA plaintiff can
maintain a perception claim without offering any proof of actually being
disabled. 97 The district court granted a motion for judgment as a
matter of law on all of plaintiff's ADA claims after finding that she had
not sufficiently established a perception claim given all of the evidence.'
Although it enunciated a rule for perception cases that
favors plaintiffs, the court of appeals concluded that Williams failed to
make a prima facie case of discrimination based upon the facts.'
The
general rule enunciated concerning such claims is that non-disabled
plaintiffs may pursue ADA claims of discrimination caused by employer's
alleged perception
of the individual's disability without proof of actual
disability."°

193. 291 F.3d at 1311-12.
194. Id. at 1312.
195. Id. at 1317.
196. 303 F.3d 1284 (11th Cir. 2002).
197. The ADA also protects individuals who, while not actually disabled, are perceived
or regarded by others to be disabled. Id. at 1290. Title 42 U.S.C. § 12102(2)(C) defines the
term "disability" to include an individual "being regarded as having such an impairment."
Id.; see, e.g., Roe v. Cheyenne Mountain Conf. Resort Inc., 124 F.3d 1221, 1229 (10th Cir.
1997) (non-disabled plaintiff may pursue ADA claim of employer's alleged perception of
employee's disability).
198. 303 F.3d at 1290.
199. Id.
200. Id.
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IV. CiVIL RIGHTS ACTS OF 1866
The Civil Rights Acts of 1866 provide three potential legal remedies
in employment context. 20 ' Each statutory provision was affected by
a ruling of the court of appeals during the survey period.
A.

Section 1981

In Webster u. Fulton County, Georgia,2' the scope of § 1981 claims
was expanded by the court of appeals to include independent contractors
claiming they have been retaliated against in the denial of contracts
with public entities.0 3
Plaintiffs previously sued Fulton County,
Georgia, contending that its affirmative action program was unconstitutional. They alleged that the county thereafter declined to award several
contracts to plaintiffs. Plaintiffs further alleged that the county's actions
in denying those contracts were taken in retaliation for plaintiffs'
affirmative action program challenge. The district court ruled that
plaintiffs failed to state an actionable § 1981 claim because the company
they were involved with (and that actually denied the contracts in
question) was an independent contractor and not an "employee" of the
county." 4 The court of appeals concluded that retaliation claims by
independent contractors may be brought under § 1981 and enforced by
§ 1983.205
Thomas v. Tenneco Packaging Co.20 1 is instructive on the issue of
what parties can and cannot say about opposing counsel in the course of
§ 1981 litigation, at least in papers filed with the court. The district
court imposed sanctions against plaintiff and his counsel, finding bad
faith on their parts based upon demeaning statements made about
opposing counsel by each of them in court filings. The pretrial tactics of

201. Section 1981 prohibits discrimination in the making of contracts on the basis of
race. 42 U.S.C. § 1981 (2000). Section 1983 provides a federal remedy for violation of
federally protected rights, including certain federal statutory rights. 42 U.S.C. § 1983
(2000); Maine v. Thiboutot, 448 U.S. 1, 4 (1980). Section 1985, the conspiracy provision,
creates no substantive rights but, like § 1983, "provides a remedy for violation of the rights
it designates." Great Am. Fed. Say. & Loan Ass'n v. Novotny, 442 U.S. 366, 372 (1979).
See Carpenters Local 610 v. Scott, 463 U.S. 825, 828-29 (1983) (discussing the required
elements of a typical § 1985(3) claim).
202. 283 F.3d 1254 (11th Cir. 2002).
203. Id. at 1257.
204. Id. at 1256-57.
205. Id. at 1257-58.
206. 293 F.3d 1306 (11th Cir. 2002).
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plaintiff's counsel are well known to all who practice employment law in
the Eleventh Circuit.0 7
Plaintiff's attorney challenged the district court's imposition of
sanctions against her for submitting documents containing derogatory
remarks directed at defendant's counsel. The district court formally
censured and reprimanded plaintiff's counsel because of her conduct in
this respect and further instructed that any future documents submitted
by her that contained such remarks would be stricken. 0 8 The court
of appeals held that an attorney who submits documents in the district
court containing what it characterized as ad hominem attacks directed
at opposing counsel is subject to sanctions under the court's inherent
power to oversee attorneys practicing before it. 20 9 The rather lengthy
decision in this case is generally worth reading by all who practice in
this area of the law and is required reading for those hereafter engaged
in litigation with plaintiff's counsel.
B.

Section 1983

One noteworthy § 1983 employment case was decided during this
survey period. In Dixon v. Burke County, Georgia,10 the appellate
court affirmed a district court's finding at the summary judgment phase
of an insufficient causal link between plaintiff's claimed harm and
defendants' acknowledged conduct.211 Plaintiff filed suit against a
number of individuals and the county, alleging that she was subjected
to gender discrimination when her application to become a member of
the county's appointed board of education was denied in favor of a male's
application. As evidence of gender discrimination, plaintiff pointed to
the statement of one member of a multi-member election committee to
the effect that because the vacancy was occasioned by the death of a
male board member, only male replacements should be considered for
the resulting vacancy.2 12 Finding that a statement made by one
member of the multi-member selection committee was insufficient to
impute ill motive to the entire board and subsequently to the county, the
court of appeals affirmed the district court, holding that the county could

207. Id. at 1308. Defense counsel throughout the Southeast have been subjected to
verbal attacks from plaintiff's counsel similar to those described within the court's opinion.
In fact, the Authors consider her attacks against them in past litigation to be a prestigious
badge of honor earned on the battlefield of employment litigation.
208. Id.
209. Id. at 1328-29.
210. 303 F.3d 1271 (11th Cir. 2002).

211. Id. at 1276.
212.

Id. at 1273-74.
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not be held liable based solely on the statement of one member of the
election board.21
C. Section 1985
Chavis v. Clayton County School District214 presented the court of
appeals with an interesting factual situation and a novel legal question.
The factual scenario presented in the appeal was whether black school
officials had retaliated against a black school district employee who
testified favorably on behalf of a white school teacher in a criminal
probable cause proceeding. Chavis, the black employee, determined in
his human resource capacity for the school district that his supervisors
(who were all black) repeatedly discriminated against white teachers.
In one incident of alleged discrimination giving rise to this appeal,
Chavis claimed that a white teacher accused of engaging in a sex-forgrades arrangement with a sixteen-year-old student was the victim of a
"witch-hunt" and racial discrimination. Chavis testified to that effect
during a magistrate hearing held to determine whether sufficient cause
existed to charge the white teacher with criminal misconduct. Chavis
claimed that several adverse employment actions were taken against
him by his black supervisors as punishment for his testimony in the
probable cause proceeding.215
The district court granted summary judgment in favor of defendants
on plaintiff's § 1983 and § 1985 claims. 216 On appeal, the court of
appeals reversed with respect to the § 1985 claim.21 7 The court
determined that Chavis presented a potentially viable § 1985 conspiracy
claim under these facts.218
Reasoning that the Reconstruction civil rights acts are to be read
broadly, the court found that an actionable claim had been stated even
though the discrimination alleged against Chavis was not undertaken
because of his race but rather as a result of the race of the school
teacher on whose behalf he testified. 219 The court stated:
Plaintiff alleges and has evidenced that [diefendants (because of their
racial animosity towards [the white teacher]) retaliated against
[plaintiff-that is, sought to injure him-for truthfully testifying to her
advantage at a criminal proceeding, that is, for attempting to enforce

213.
214.
215.
216.
217.
218.
219.

Id. at 1276, 1276 n.4.
300 F.3d 1288 (11th Cir. 2002).
Id. at 1289-91.
Id. at 1291. Chavis abandoned his § 1983 claim in this appeal. Id. at 1291 n.4.
Id. at 1294.
Id. at 1292-93.
Id. at 1292.
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[the white teacher's] right to the equal protection of the laws.
Although [d]efendants' racial animosity was not aimed at Chavis's own
race directly, it was aimed at him because of his testimony, an act that
enforced [the white teacher's]-a person who [d]efendants wished to
hinder on account of her race-right to equal protection of the law.220
That portion of the district court's grant of summary judgment was,
therefore, reversed, and the case was remanded for further proceedings
not inconsistent with the opinion."
V. CONCLUSION
Decisional law in the employment area continued to occupy a
substantial portion of the docket of the court of appeals during the
survey period. The Supreme Court's ADA and arbitration decisions were
perhaps the most significant ones rendered during 2002, but several of
the rulings of the court of appeals also significantly sharpened the
contours of employment law in the Eleventh Circuit during the year.

220. Id. at 1293 (footnote omitted).
221. Id.at 1294.

