
Wills, Trusts & Administration of
Estates

by Mary F. Radford*

The Georgia appellate courts and the Legislature were unusually
active this year in the arena of fiduciary law. This Article examines the
major cases and legislation during the period from June 1, 2001 through
May 31, 2002. Both the cases and the legislation cover a wide variety
of topics, ranging from wills and intestacy issues to issues surrounding
the creation and administration of guardianships.

I. RECENT DECISIONS OF NOTE

A. Intestacy

1. Probate Court Jurisdiction over Determination of Paterni-
ty. In Rodriguez v. Nunez,' the court of appeals was faced once again
with a question involving the inheritance rights of a child born out of
wedlock.2 The decedent in this case was killed in an automobile
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1. 252 Ga. App. 56, 555 S.E.2d 514 (2001).
2. Cases that address the issue of the inheritance rights that flow to and from children

born out of wedlock have proliferated since 1982 when, in Poulos v. McMahon, 250 Ga. 354,
297 S.E.2d 451 (1982), the Supreme Court of Georgia found unconstitutional the Georgia
approach of flatly denying inheritance rights to children born out of wedlock. See MARY
F. RADFORD, REDFEARN: WILLS AND ADMINISTRATION IN GEORGIA § 9.5, at 261-65 (6th ed.
2000) and the cases cited therein, See also O.C.G.A. §§ 53-2-3, -4 (1997). As noted infra
in text accompanying notes 213-23, in 2002 the Georgia Legislature amended the intestacy
statute relating to the inheritance rights of fathers of children born out of wedlock and also

enacted a provision allowing the disinterment of a decedent for the purpose of obtaining
the DNA samples needed to determine paternity.
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accident. He was not married when he died, and he died intestate. A
priest petitioned to be appointed administrator of his estate and stated
that the only heirs of the decedent were his mother and two sisters. A
year later, Ms. Nunez petitioned the probate court to have the letters of
administration revoked, claiming that her daughter was the child of the
decedent. Then Ms. Nunez filed a "Complaint for Determination of
Paternity" in the superior court and claimed that the superior court had
exclusive jurisdiction over the matter under Official Code of Georgia
Annotated ("O.C.G.A.") section 19-7-40.' The court of appeals held that
it was the probate court that had exclusive jurisdiction over the
determination of paternity when the question was raised in the context
of inheritance rights.4

2. Construction of Terms in Statutes and Wills in Accordance
with Intestacy Statute. In two cases decided during the reporting
period, the Georgia appellate courts construed the words of a statute and
of a will by looking to the Georgia intestacy statute.5 In Stewart v.
Bourn,' the Georgia Court of Appeals was called upon to define the term
"next of kin" as used in the Georgia wrongful death statute.7 The
decedent's closest surviving relatives in this case were her four siblings
and the three children of two deceased siblings. The executor sought
direction as to whether to deliver shares of the wrongful death award
only to the surviving siblings or to also distribute shares to the
descendants of the predeceased siblings? The court of appeals inter-
preted the statutory term "next of kin" by looking to the Georgia
intestacy statute,9 and thus directed distribution of one share to each

3. 252 Ga. App. at 57, 555 S.E.2d at 515. O.C.G.A. section 19-7-40(a) (1999) provides
in part as follows: "The superior and state courts of the several counties shall have
concurrent jurisdiction in all proceedings for the determination of paternity of children who
are residents of this state."

4. 252 Ga. at 60, 555 S.E.2d at 518.
5. See infra text accompanying notes 109-29 for a discussion of two other important will

construction cases.
6. 250 Ga. App. 755, 552 S.E.2d 450 (2001).
7. The wrongful death statute, O.C.G.A. section 51-4-5(a) (2000), provides that when

a decedent is not survived by a spouse or child or parent, "the administrator or executor
of the decedent may bring an action for and may recover and hold the amount recovered
for the benefit of the next of kin." (emphasis added). The court of appeals discussed at
length the history of Georgia's wrongful death statute. 250 Ga. App. at 756-57,552 S.E.2d
at 451-52.

8. 250 Ga. App. at 756, 552 S.E.2d at 451.
9. O.C.G.A. section 53-2-1(bX5) (1997), which addresses the distribution of an intestate

estate when the decedent is not survived by a spouse, descendants, or parents, provides
that the decedent's surviving siblings shall take equal shares of the estate "with the
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surviving sibling and one share to the descendants of each predeceased
sibling.'0

In Fleming v. First Union National Bank," the Supreme Court of
Georgia interpreted the terms of a testator's will using the same Georgia
intestacy statute.' 2  The testator's 1939 will set up a trust that
included a remainder interest "to the children of the children of Nell R.
Legwen, share and share alike, a child or children to take the place of
his or her parent, deceased." 8 Nell had four children. Only two of
these children had children: Nell's oldest daughter had three children,
and Nell's oldest son had one child. When the last surviving child of
Nell died, the bank, as trustee, attempted to distribute the remainder
interest in two halves; one-half would go to the three children of the
daughter, and the other half would go to the child of the son. The
children of the daughter claimed that the "share and share alike"
language indicated that the remainder was to be distributed equally
among the great-grandchildren, rather than in the per stirpes manner
chosen by the bank. 4 The supreme court pointed out that the pre-
sumption used in such cases is that the language of the will follows the
structure of the intestacy statute, 5 unless there is other language in
the will that indicates a different intent on the part of the testator.'s
Finding no such language in this will, and finding a pattern in the will
that indicated that a per stirpes distribution was contemplated by the
testator, the court held that the property would be divided in the
manner suggested by the bank. 7

descendants of any deceased sibling taking, per stirpes, the share that sibling would have
taken if in life ... ."

10. 250 Ga. App. at 760, 552 S.E.2d at 453-54.
11. 274 Ga. 527, 555 S.E.2d 728 (2001).
12. Id. at 528, 555 S.E.2d at 730.
13. Id. at 527, 555 S.E.2d at 729.
14. The children cited In re Lewis, 263 Ga. 349, 351, 434 S.E.2d 472, 475 (1993), in

which similar language had been interpreted to mean a per capita rather than a per stirpes
distribution. The supreme court determined that Fleming was distinguishable from Lewis
in that the will in Lewis had contained other language that indicated that a per capita
distribution was intended. 274 Ga. at 528, 555 S.E.2d at 730.

15. O.C.G.A. section 53-2-1(b)(3) (1997) provides that the children of a decedent take
equal shares of the estate "with the descendants of any deceased child taking, per stirpes,
the share that child would have taken if in life."

16. 274 Ga. at 528-29, 555 S.E.2d at 730.
17. Id. at 529, 555 S.E.2d at 730.
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B. Wills

1. Undue Influence. Many individuals who make wills are
susceptible to some type of influence. That influence becomes "undue
influence," and thus is sufficient to invalidate the will, only when the
wishes of the individual who is exerting the influence are substituted for
the wishes of the testator." Four major undue influence decisions were
handed down by the Supreme Court of Georgia during the reporting
period. Three of the cases examined the effect of a confidential
relationship on an undue influence claim.'9 The fourth, Cook v.
Huff,20 involved the unusual finding that a long-term spouse had
exerted undue influence on her husband.2

The couple in Cook had been married for fifty-three years. After a
stroke, which necessitated a six-month stay in the hospital, the husband
came home, executed a new will, and died within a few months. He
named his wife as executor and also as the beneficiary of a substantial
portion of his estate. The testator had four children from his marriage
to her and three children from a former marriage. Those three children
caveated the will on the ground of undue influence, and the jury
returned a verdict in their favor.22 The supreme court affirmed.23

The widow claimed that the trial court had erred in refusing to grant
her motions for directed verdict, judgment j.n.o.v., and for a new trial.24

The supreme court applied the "any evidence" standard to see if there
was support for the jury verdict.25 The court found that the evidence
showed that the testator was elderly and impaired by the stroke and
medication (thus making him more susceptible to being influenced), that
the widow had attempted to alienate him from other family members,
that she had actively encouraged him to make the new will, had made
the arrangements for him to meet with the drafting attorney, and had

18. O.C.G.A. § 53-4-12 (1997).
19. Harper v. Harper, 274 Ga. 542, 554 S.E.2d 454 (2001); White v. Regions Bank, 275

Ga. 38, 561 S.E.2d 806 (2002); Jones v. Sperau, 275 Ga. 213, 563 S.E.2d 863 (2002).
20. 274 Ga. 186, 552 S.E.2d 83 (2001).
21. Id. at 186-88, 552 S.E.2d 85.
22. Id.
23. Id. at 189, 552 S.E.2d at 87.
24. Id. at 186, 552 S.E.2d at 85.
25. Id. The court pointed out that "Itihe appellate courts 'can only set a verdict aside,

on evidentiary grounds, as being contrary to law in that it lacks any evidence by which it
could be supported.'" Id. (quoting Gledhill v. Brown, 44 Ga. App. 670, 672, 162 S.E. 824,
825 (1932)).
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been present when the will was executed. 2 The court concluded that
the evidence was sufficient to authorize the submission of the question
to the jury and to support the jury's verdict.

Justice Sears wrote a dissenting opinion in which she was joined by
Justices Fletcher and Hunstein Justice Sears emphasized the
testimony that showed the testator to have been "a very strong-willed,
independent, and sometimes overbearing individual."2 9 She noted that
the stroke and the anti-depressant medication the testator was taking
did not (according to the testimony of his personal physician) impair his
mental acuity.30 Justice Sears also pointed out that both of the
witnesses to the will had known the testator for a long time (one for
forty years), and that they had found him to be clearly of sound mind
when he executed the will.3' The attorney who drafted the will (and
also had known the testator for many years) testified as to the testator's
soundness of mind. 2 Justice Sears stressed the high standards that
must be applied when depriving a testator of the right to make his
will. 3 She noted that there were several past cases in which the court
had recognized that spouses have a strong influence on each other and
can use that influence to persuade the other spouse to grant him or her
favorable treatment under a will.3 4 Justice Sears stated that she felt
the majority had erred by failing to view the case in the context of the
spousal relationship." She quoted the 1849 case of Potts v. House3 6

for this proposition:

If a wife [by her virtues] has gained such an ascendancy over her
husband, and so rivaled his affections that her good pleasure is a law
to him, such an influence can never be a reason for impeaching a will
made in her favor, even to the exclusion of the residue of his family.
Nor would it be safe to set aside a will, on the ground of [undue]
influence ... [or] advantage taken of the testator by his wife, although

26. Id. at 187, 552 S.E.2d at 86.
27. Id. at 188, 552 S.E.2d at 86. The court also examined procedural claims raised by

the widow, including a claim that evidence of the testator's other dealings was improperly
admitted. The court found that the evidence was admissible given the broad range of
circumstantial evidence that is admissible in undue influence cases. Id.

28. Id. at 189, 552 S.E.2d at 87 (Sears, J., dissenting).
29. Id. (Sears, J., dissenting).
30. Id. at 190, 552 S.E.2d at 87 (Sears, J., dissenting).
31. Id., 552 S.E.2d at 87-88 (Sears, J., dissenting).
32. Id., 552 S.E.2d at 88 (Sears, J., dissenting).
33. Id. (Sears, J., dissenting).
34. Id. at 192-93, 552 S.E.2d at 89 (Sears, J., dissenting).
35. Id. at 193, 552 S.E.2d at 87-88 (Sears, J., dissenting).
36. 6 Ga. 324 (1849).
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it should be proved that she possessed a powerful influence over his
mind and conduct in the general concerns of life. 7

The three cases that examined the effect of a confidential relation-
ship38 on an undue influence claim are Harper v. Harper,9 White v.
Regions Bank,40 and Jones v. Sperau.4 The opinions in these cases
seemed to ignore the fact that past Georgia cases have used a different
standard when examining a confidential relationship in the context of a
will contest than when deciding the effect of a confidential relationship
on a gift, deed, or contract. Georgia statutory law provides that "[a] gift
by a person who is just over the age of majority or who is particularly
susceptible to be unduly influenced by his parent, guardian, trustee,
attorney, or other person standing in a similar confidential relationship
to one of such persons" is to be closely scrutinized and can be voided
"[u]pon the slightest evidence of persuasion or influence."42  Georgia
case law indicates that, for purposes of voiding contracts or canceling
deeds, a presumption of undue influence arises if the parties had a
confidential relationship, and the party granting the benefit was of weak
mentality while the party receiving the benefit occupied a dominant
position.43 In other words, the mere showing of the existence of the

37. 274 Ga. at 192-93, 552 S.E.2d at 89 (brackets in original).
38. A relationship

shall be deemed confidential, whether arising from nature, created by law, or
resulting from contracts, where one party is so situated as to exercise a controlling
influence over the will, conduct, and interest of another or where, from a similar
relationship of mutual confidence, the law requires the utmost good faith, such as
the relationship between partners, principal and agent, etc.

O.C.G.A. § 23-2-58 (1982). The Georgia Code also provides as follows:
Where, by the act or consent of parties or the act of a third person or of the law,
one person is placed in such relation to another that he becomes interested for him
or with him in any subject or property, he is prohibited from acquiring rights in
that subject or property which are antagonistic to the person with whose interest
he has become associated.

Id. § 23-2-59.
39. 274 Ga. 542, 554 S.E.2d 454 (2001).
40. 275 Ga. 38, 561 S.E.2d 806 (2002).
41. 275 Ga. 213, 563 S.E.2d 863 (2002). The supreme court discussed the effect of a

confidential relationship in an undue influence case involving the voiding of a deed in Long
v. Waggoner, 274 Ga. 682, 558 S.E.2d 380 (2002).

42. O.C.G.A. § 44-5-86 (1991).
43. See Trustees of Jesse Parker Williams Hosp. v. Nisbet, 191 Ga. 821, 14 S.E.2d 64

(1941). This approach was also followed in Parker u. Spurlin, 227 Ga. 183, 179 S.E.2d 251
(1971), Tingle v. Harvill, 228 Ga. 332, 185 S.E.2d 539 (1971), Myers v. Myers, 394 S.E.2d
374, 195 Ga. App. 529 (1990), and Mathis v. Hammond, 268 Ga. 158, 486 S.E.2d 356
(1997). In Daniel v. Etheredge, 198 Ga. 191, 200, 31 S.E.2d 181, 188 (1944), the court
required the additional showing that there was a "great disparity of the bounty." None of
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confidential relationship in these contexts seems to give rise to a
presumption of undue influence. On the other hand, in the context of
will contests, the courts have demanded more than a mere showing of
the existence of the confidential relationship before allowing the
presumption of undue influence to arise. In Bryan v. Norton," the
supreme court stated that the presumption of undue influence arises
only if the beneficiary occupied a confidential relationship with the
testator and actively participated in the execution of the will.45 In
Andrews v. Rentz,4" the supreme court, applying the rule in Bryan,
pointed out that the presumption of undue influence did not arise
because, in that case, although the caveator had presented evidence of
a confidential relationship, there was no showing that the beneficiary
had any discussions with the testator about his will or had participated
in the drafting or execution of the will.47 In the 1999 case of Crumbley
v. McCart,45 however, the distinction between will contests and
gift/deed contests began to be blurred. That case involved a will contest
in which it was alleged that one brother had unduly influenced the
other.49 The supreme court cited a case involving a deed for the
proposition that a rebuttable presumption of undue influence arises if
the parties are in a confidential relationship." Although the court
later also cited Bryan, it seemed to adopt for this will contest the theory
that the mere existence of a confidential relationship is enough to cause
a rebuttable presumption of undue influence to arise."

these cases involved an allegation of undue influence in the context of a will contest. In
one will contest case, Weddle v. Webb, 224 Ga. 674, 674, 164 S.E.2d 129, 129 (1968), the
supreme court referred to the presumption that was spelled out in the above-referenced
cases, but did not apply it.

44. 245 Ga. 347, 265 S.E.2d 282 (1980).
45. Id. at 348, 265 S.E.2d at 283-84. See also McConnell v. Moore, 267 Ga. 839, 841,

483 S.E.2d 578, 579-80 (1997), in which the court said that the presumption of undue
influence did not arise even though a confidential relationship had been shown between the
testator and the propounder because there was no evidence that the propounder had played
an active part in the planning or execution of the will.

46. 266 Ga. 782, 470 S.E.2d 669 (1996).
47. Id. at 784, 470 S.E.2d 671. Justice Carley wrote a separate opinion in Andrews in

which he applied the rule that had developed in the deed cases-that is, that the
presumption of undue influence arises upon a mere showing that a confidential relationship
existed. Id. at 786-87, 470 S.E.2d at 673 (Carley, J., dissenting in part and concurring in
part).

48. 271 Ga. 274, 517 S.E.2d 786 (1999). Justice Carley wrote the court's opinion in this
case.

49. Id. at 274-75, 517 S.E.2d at 786.
50. Id. at 275, 517 S.E.2d at 787 (citing Tingle v. Harvill, 228 Ga. 332, 185 S.E.2d 539

(1971)).
51. See id. at 276, 517 S.E.2d at 787.
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The 2002 cases further blurred the distinction between will contest
cases and cases involving gifts and deeds. In Harper the testator left
most of his estate to one son, and one of his other sons caveated on the
grounds of fraud and undue influence. 2  The trial court granted
summary judgment to the favored son,53 and the supreme court
affirmed.54 The caveator based his argument of undue influence on the
testator's relationship with both the favored son and that son's child.5

The caveator claimed that the favored son had a confidential relation-
ship with the testator "so that a presumption of undue influence
arises."5 6  (The court's citation after this sentence was to a case
involving a warranty deed, not a will.)57 The court stated that the
"[t]estator did place a general trust and confidence in [the favored son],
but that is not sufficient to trigger the rebuttable presumption that
undue influence was exercised,"" and cited to a case involving a
will. 9 The court then said that there was no evidence that the
propounder played a part in the testator's decision to change his will.60

From this, the court concluded that "a jury would not be authorized to
find the existence of a confidential relationship wherein Propounder was
'so situated as to exercise a controlling influence over the will' of
Testator."6' The court went on to state that, even if there was an issue
whether a confidential relationship existed, the evidence did not support
a finding that the favored son had exerted undue influence.6 2  The
court then added the following:

"It is insufficient to show merely that the persons receiving substantial
benefits under the instrument sought to be propounded occupied a
confidential relationship to the testator and had an opportunity to

52. 274 Ga. at 542-43, 554 S.E.2d 454-55. The fraud and undue influence claims were
based primarily on the conduct of the testator's grandson, who was the child of the son
whom the will favored. The supreme court affirmed the trial court's finding that the fraud
or undue influence need not have actually been exerted personally by the individual who
ended up benefiting under the will. Id. at 543-44, 554 S.E.2d at 456.

53. Id. at 543, 554 S.E.2d at 455.
54. Id. at 547, 554 S.E.2d at 458. Justice Carley wrote the court's opinion in this case.
55. Id. at 544, 554 S.E.2d at 456.
56. Id. (citing Tingle v. Harvill, 228 Ga. 332, 339-40, 185 S.E.2d 539, 544 (1971)).
57. Id. (citing Tingle v. Harvill, 228 Ga. 332, 185 S.E.2d 539 (1971)). The court in

Crumbley u. McCart, 271 Ga. 274, 517 S.E.2d 786, also cited Tingle, which is discussed at
text accompanying supra notes 48-51.

58. 274 Ga. at 544, 554 S.E.2d at 456.
59. Id. (citing King v. Young, 222 Ga. 464, 150 S.E.2d 631 (1966)).
60. Id.
61. Id. (citing O.C.G.A. § 23-2-58 (defining a confidential relationship)). See supra note

38.
62. 274 Ga. at 544, 554 S.E.2d at 456.
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exert undue influence. The indulgence of mere suspicion of undue
influence ... over the mind and will of the testator at another time
will not invalidate a will."6 3

Thus, this case seemed to imply that the mere existence of a confidential
relationship is not enough to raise a presumption of undue influence in
a will contest.

In White v. Regions Bank," the testator's daughter filed a caveat to
his will on the grounds of lack of testamentary capacity and undue
influence by the testator's grandson, who was the primary beneficiary
under the will. 5 The daughter also filed a complaint in the superior
court in which she sought to have a trust, a deed, and a bill of sale
invalidated on the same grounds. The two cases were consolidated in
the superior court. The jury returned a verdict in favor of the grand-
son.' The supreme court reversed and remanded.67 The grandson,
on appeal, argued that the daughter had not presented any evidence of
a confidential relationship between him and the testator.68 The
supreme court disagreed, citing evidence to the effect that the grandson
was a signator on the testator's bank accounts, stayed with the testator
and cared for him, and drove the testator to doctor's appointments and
to the attorney's office for preparation of the will and other docu-
ments. 9 The evidence also showed that the grandson had stayed in the
attorney's office when the contents of the documents were discussed.7"
As to the testator himself, evidence showed that he was on medication
and that he was confused and delusional (despite the attorney's and
witnesses' testimony that he did not seem to be impaired when he signed
the documents).7 ' Interestingly, the court applied the rule from the

63. Id. (quoting McGee v. Ingram, 264 Ga. 649, 650, 448 S.E.2d 439, 440 (1994)). The
court also found that there was no evidence that the grandson had exercised undue
influence over the testator. Id. at 546, 554 S.E.2d at 458. Although the testator was
elderly and in failing health, he seemed to be of sound mind. Id., 554 S.E.2d at 457-58.
Although the grandson had driven the testator to the lawyer's office to execute the will, the
Court found no evidence that the grandson had ever encouraged the testator to make this
will or arranged for its execution. Id. at 547, 554 S.E.2d at 458.

64. 275 Ga. 38, 561 S.E.2d 806 (2002).
65. The court's opinion in this case was written by Justice Benham.
66. 275 Ga. at 38-39, 561 S.E.2d at 808.
67. Id. at 41, 561 S.E.2d at 809-10. On appeal, the supreme court agreed with the

daughter that one of the jury instructions was improper in that it did not tell the jury that
they could "presume" (rather than just "infer") undue influence, thus shifting the burden
of proving the absence of undue influence to the grandson. Id. at 39, 561 S.E.2d at 808.

68. Id.
69. ld. at 40, 561 S.E.2d at 808.
70. Id.
71. Id., 561 S.E.2d at 808-09.
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cases on gifts and deeds (that the mere existence of a confidential
relationship raises a presumption of undue influence), rather than the
rule that traditionally applied to will contests (that the favored
beneficiary must also have participated actively in procuring the will).7"
Although the grandson in this case arguably "actively participated" in
the execution of the will, that fact was not highlighted by the supreme
court, nor did the court give any indication that the participation should
be mentioned in the jury instructions. The court articulated its stance
as follows: "[A] presumption of undue influence arises where a
confidential relationship existed between testator and beneficiary, with
testator being of weak mentality and the beneficiary occupying a
dominant position."73

The last of the three undue influence cases, Jones v. Sperau,74 did not
shed any further light on whether the mere existence of a confidential
relationship will now give rise to a presumption of undue influence in a
will contest. In this case, the testator's first will left everything to his
niece. Two months after executing this will, the testator "met" James
Jones in an internet chat room and, one month after that, Jones moved
into the testator's home. The following month, the testator executed a
new will in which he bequeathed his entire estate to Jones. The testator
died three months later. During the time Jones lived in the testator's
home, the testator was ill, and Jones helped administer his medications.
Testimony at trial indicated that the testator's illness and his medica-
tions made him susceptible to influence. The testator had executed a
financial power of attorney in which he named Jones as his agent and
had added Jones's name to an investment account. Jones had arranged
to have the attorney come to the hospital to prepare the testator's new
will. The jury found that a confidential relationship had existed between
Jones and the testator, and that the will was the product of undue
influence.7" Jones's motion for a directed verdict was denied by the
probate judge, and the supreme court affirmed.76 The supreme court
pointed out that, although the evidence did not demand a finding of
undue influence, it was sufficient evidence to submit the issue to the
jury.77 Furthermore, the evidence did not demand a verdict for Jones,

72. Id. at 39, 561 S.E.2d at 808.
73. Id. (citing Crumbley v. McCart, 271 Ga. 274, 275, 517 S.E.2d 786, 787 (1999)). See

text accompanying supra note 48-51.
74. 275 Ga. 213, 563 S.E.2d 863 (2002).
75. Id. at 213-14, 563 S.E.2d at 864.
76. Id. at 214, 563 S.E.2d at 864.
77. Id. (quoting Cook v. Huff, 274 Ga. 186, 188, 552 S.E.2d 83, 86 (2001)).
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which is the standard under which a directed verdict is issued.78 The
supreme court also agreed that the probate court properly instructed the
jury on the subject of a confidential relationship in that there was
evidence that could support the finding that such a relationship
existed.79 Unfortunately, the court did not elaborate on the content of
the jury instruction, and thus did not discuss whether the fact that
Jones had participated actively in procuring the will was also a
requirement for raising the presumption of undue influence.

2. Will Revocation. The testator whose will was at issue in Evans
v. Palmours° executed his will in 1990. He had eleven children, but his
will devised his entire estate to one daughter.8' His will also stated:
"I make this will in contemplation of my marriage and in such event it
is my intention that this will be valid and not be revoked by operation
of law."8 2 Seven years after making the will, the testator married a
woman whom he had not known at the time he executed the will. They
were divorced a year later. When the testator died in 2000, the other
children claimed that the will had been revoked by operation of law upon
the testator's marriage because the testator had not specifically
identified the woman whom he planned to marry when he wrote the
"contemplation clause" in his will. 3 Georgia law provides that the
marriage of a testator after the time the testator has executed a will
results in full or partial revocation of the will unless the will "is made
in contemplation of such event."84 The supreme court affirmed the
probate court's holding that the statute that allows an individual to
override the revocation that would occur when the testator marries does
not require the testator to identify a particular future spouse.85 The
statute speaks in terms of contemplation of the "event" of marriage, not
in terms of whether the testator plans to marry a specific person.8

The court pointed out that the same statute speaks of the contemplation
of the birth or adoption of future children and stated: "Appellants do not
(and we believe, cannot seriously) argue that future children must be

78. Id (citing Cook, 274 Ga. at 188, 552 S.E.2d at 86).
79. Id.
80. 274 Ga. 283, 553 S.E.2d 585 (2001).
81. Id. at 283, 553 S.E.2d at 586.
82. I&
83. Id., 553 S.E.2d at 587.
84. O.C.GA. § 53-4-48(a) (1997 & Supp. 2002). As discussed at text accompanying

infra notes 241-44, this statute was revised in 2002.
85. 274 Ga. at 283-85, 553 S.E.2d at 586-88.
86. Id. at 284, 553 S.E.2d at 587.
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identified by name in order for a will made in contemplation of a child's
birth or adoption to be valid ... .. "

3. Burden of Proof at Probate. A propounder who presents a will
for probate must show that the will was properly executed and attested,
and that the testator had testamentary capacity."8 Proof of proper
execution and attestation is typically offered by those who witnessed the
will. 9 O.C.G.A. section 53-5-23 provides that the witnesses may testify
in person or by written interrogatories. 90 If the will is one that is "self-
proved,"91 "compliance with signature requirements and other require-
ments of execution is presumed subject to rebuttal without the necessity
of the testimony of any witness."92

In Singelman v. Singelmann,9  even though the will seemed to be
self-proved, the propounder submitted sworn interrogatories from each
of the witnesses that described the circumstances surrounding the
execution and attestation of the will. The probate court found that the
propounder had not proved that the will was validly executed because
the propounder had not produced the actual witnesses at the hearing.94

The court felt that this was necessary in order to give the caveator the
opportunity to cross-examine the witnesses. The supreme court
disagreed with the probate court.95 Citing O.C.G.A. section 53-5-23, the
supreme court held that personal appearances of the witnesses are not
required even if the will is not self-proved.9

87. Id. at 285, 553 S.E.2d at 588.
88. Skelton v. Skelton, 251 Ga. 631, 632, 308 S.E.2d 838, 841 (1983).
89. O.C.G.A. § 53-5-21(a) (1997 & Supp. 2002). If the will is not challenged, only one

witness is required to testify at probate. Id.
90. O.C.G.A. § 53-5-23(a) (1997 & Supp. 2002).
91. O.C.G.A. section 53-4-24 (1997 & Supp. 2002) sets out the requirements for making

a will "self-proved." Basically, the requirements are that the testator and the witnesses
sign a separate, notarized affidavit in which they swear that the will was appropriately
executed and attested. Id.

92. O.C.G.A. § 53-5-21(a).
93. 273 Ga. 894, 548 S.E.2d 343 (2001).
94. The probate court relied upon O.C.G.A. section 53-5-21 and upon Miller v. Miller,

104 Ga. App. 224, 121 S.E.2d 340 (1961). Id. at 894-95, 548 S.E.2d at 345.
95. 273 Ga. at 894-95, 548 S.E.2d at 344-45.
96. Id. at 896, 548 S.E.2d at 346 (citing O.C.G.A. § 53-5-23 (2002)). The court also cited

Norton v. Ga. R.R. Bank & Trust, 248 Ga. 847, 285 S.E.2d 910 (1982), which in turn cited
Taylor v. Donaldson, 227 Ga. 496, 181 S.E.2d 340 (1971). These cases held that, after the
enactment of the Civil Practice Act of 1966, a propounder is only required to prove a will
in accordance with the requirements of that act, which does not require the personal
appearance of witnesses. Norton, 248 Ga. at 848, 285 S.E.2d at 911 (citing Taylor, 227 Ga.
496, 181 S.E.2d 340).
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The court in Singelman also addressed the allocation of the burden of
proof on the issue of testamentary capacity.9 7 The propounder's task
of making a prima facie case of testamentary capacity is not burdensome
in that there is a presumption in favor of capacity.9" The burden has
been characterized as "more in the nature of ballast than of cargo. It is
just burden enough to sail with-no more."99 Once the propounder has
made a prima facie case for capacity, the burden then shifts to the
caveator to prove lack of capacity."°°  In Singelman the caveator
asserted that the testator lacked testamentary capacity.101 The
propounder submitted witnesses' affidavits that the testator was of
sound mind."0 2 The probate court held that the propounder had failed
to carry his burden of proving that the testator had testamentary
capacity.103 Finding the probate court's conclusion to be "problematic,"
the supreme court reversed and remanded the case.0 4 The supreme
court expressed confusion as to whether the probate court's determina-
tion about the capacity issue had revolved around the caveator's
opportunity to rebut the prima facie case or the caveator's burden to
prove the caveat."0 ' The court said:

[Ilt is unclear whether the court is concluding that the prima facie case
in regard to capacity has been successfully rebutted or whether the
caveat on the basis of lack of capacity has been prove[d]. If the
conclusion goes to the merits of the caveat, it was the caveators', and
not the propounder's, burden to affirmatively prove the testator's lack
of capacity.'0

The supreme court concluded that the probate court's holding was
improper, regardless of its rationale.0 7 The court noted that the mere
fact the testator had been of advanced age, had hearing and vision
impairments, and did not have detailed knowledge of his assets or the

97. 273 Ga. at 895, 548 S.E.2d at 345.
98. See Franklin v. First Nat'l Bank, 187 Ga. 268, 272, 200 S.E. 679, 682 (1938).
99. Thompson v. Davitte, 59 Ga. 472, 476 (1877).

100. 273 Ga. at 895, 548 S.E.2d at 345.
101. Id. at 897, 548 S.E.2d at 346-47.
102. Id. at 894, 548 S.E.2d at 344. These included affidavits of the attesting witness

and the affidavit of a licensed clinical social worker who had examined the testator the day
before he signed the will. Id.

103. Id. at 895, 548 S.E.2d at 345.
104. Id. at 897, 548 S.E.2d at 346.
105. Id.
106. Id.
107. Id.
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amount of his monthly income was not enough to prove that he lacked
testamentary capacity.108

4. Will Construction. In Usry v. Farr,"°9 the supreme court was
called upon to construe language in a testator's will relating to the time
at which interests vested 10 The testator's will set up a life estate for
the testator's wife and included the following language:

[A]t her death same is to go to my children who may survive my wife,
and to my grandchildren with restrictions as follows: Any of my
children taking land under this Item shall have a life interest therein,
share and share alike, with any grandchildren who take hereunder
taking the part which their father or mother would have taken. Upon
the death of my last surviving child title in fee simple to said lands
shall vest in my grandchildren, per stirpes and not per capita."'

When the testator died in 1967, he was survived by his wife, three
children, and five grandchildren. (Apparently, no more grandchildren
were born after the testator died.) One of the grandchildren died in
1970 and was survived by three children. The last of the testator's
children died in 2000. At that point, the four surviving grandchildren
claimed that they should divide the remainder equally, as they were the
only grandchildren who had survived the life tenants. On the other side,
the three great-grandchildren (the children of the grandchild who had
died in 1970) claimed that the property should be divided into five equal
shares and that they should take their deceased father's share.' The
supreme court approached the issue as one of vesting: did the title vest
in the grandchildren at the time of the testator's death or at the time of
the death of the last life tenant?" 3 The court determined that the title
vested in the five grandchildren at the time of the testator's death, and
thus the three great-grandchildren were entitled to a share in the
remainder interest."4 The court based its decision on what it deemed
was the testator's intent, as gleaned from the language in the will."5

108. Id.
109. 274 Ga. 438, 553 S.E.2d 789 (2001).
110. Id. at 438, 553 S.E.2d at 789. See text accompanying supra notes 11-17 for a

discussion of a construction of the term "share and share alike" in which the supreme court
looked to the Georgia intestacy statute. Although the will at issue in Usry used the same
"share and share alike" terminology, that terminology was not the subject of the court's
construction.

111. 274 Ga. at 438-39, 553 S.E.2d at 790.
112. Id. at 438, 553 S.E.2d at 790.
113. See id.
114, Id. at 440, 553 S.E.2d at 791.
115. Id. at 439, 553 S.E.2d at 791.
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The court pointed out that the gift to the testator's children clearly
required them to survive the testator's wife, but that the gift to the
grandchildren contained no survival requirement." 6  The court also
cited another clause in the testator's will in which he stated that it was
his intent to "provide for the welfare of my loved ones who survive me

... The court found that this clause was "fatal to the claim of
[the grandchildren] who would defer vesting well beyond the death of
[the testator] until the conclusion of the life estates.""18

The court pointed out that the testator's intent regarding a survivor-
ship requirement was consistent with O.C.G.A. section 44-6-66, 1

which provides a statutory rule of construction that dictates that words
of survivorship in a will refer to those surviving at the testator's
death,2 unless the will contains a "manifest intention to the con-
trary."121 The court noted that, even though the last line of the item
at issue spoke of "vesting," the reference was to vesting in possession,
rather than vesting in title.122 Citing Georgia's "strong preference" for
early vesting, the court stated that language in a will would be
construed to make a remainder contingent upon the death of life tenants
only if that language was "clear and unambiguous."123

In Delbello v. Bilyeu," the supreme court construed the term
"personal property" to include certain accounts owned by the testator at
death. 25  The testator's will left specified real property to be divided
among the testator's mother, brother, and domestic partner, and devised
the testator's "personal property" to the partner.26  The partner filed
a petition for declaratory judgment on whether certain brokerage and
bank accounts of the decedent were to be characterized as his "personal

116. Id., 553 S.E.2d at 790-91.
117. Id., 553 S.E.2d at 791.
118. Id.
119. O.C.G.A. § 44-6-66 (1991 & Supp. 2002).
120. 274 Ga. at 439, 553 S.E.2d at 791.
121. O.C.G.A. § 44-6-66.
122. 274 Ga. at 440, 553 S.E.2d at 791.
123. Id. Justice Carley wrote a dissent in this case in which he was joined by Justices

Benham and Hines. Id. at 441-44, 553 S.E.2d at 792-93. Justice Carley stressed that the
language at the end of the item spoke clearly of vesting in title rather than merely of
vesting in possession. Id. at 442, 553 S.E.2d at 793. He criticized the majority for
interpreting the absence of an express survivorship requirement as conclusive evidence
that the testator intended to create vested, as opposed to contingent remainders. Id. He
stated: "A postponement of the vesting of title can be the functional equivalent of a
survivorship requirement." Id.

124. 274 Ga. 776, 560 S.E.2d 3 (2002).
125. Id. at 777, 560 S.E.2d 4.
126. Id. at 776-77, 560 S.E.2d at 4.
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property.""2 7 The probate court heard testimony from the scrivener of
the will to the effect that the only property that the testator wished to
have divided among the three beneficiaries was the real property. The
probate court determined that the accounts were to be distributed as the
testator's "personal property."2 ' The supreme court affirmed the
probate court's ruling.'29

C. TRusts

Scott v. South TRust Asset Management Co.' is the first case in
which the Supreme Court of Georgia has been called upon to examine
the reformation of a trust made to bring the trust in compliance with the
Rule against Perpetuities. In this case, the trustee of a trust that
everyone agreed violated the Rule against Perpetuities petitioned for
direction.131 O.C.G.A. section 44-6-205(b).32 (adopted in 1990 when
Georgia adopted the Uniform Statutory Rule against Perpetuities) 3

allows the reformation of a trust created before May 1, 1990 that
violates the Rule.1 4  The reformation should be made "in a manner
that most closely approximates the transferor's manifested plan of
distribution."'35 The trial court reformed the trust in question so that
the lineal descendants of the testator's son would receive the income
from the trust for the greater of twenty-one years or until the death of
the last lineal descendant. Upon the expiration of that time, the trust
would be distributed to the then-surviving lineal descendants and, if
none, to two charities named in the testator's will.' The supreme
court affirmed this reformation. 37

127. Id. at 777, 560 S.E.2d at 4.
128. Id.
129. Id., 560 S.E.2d at 5. The supreme court applied the "clearly erroneous" standard

because the appeal involved a finding of fact in a nonjury trial. Id. The court noted that
the scrivener's testimony provided evidentiary support for the probate court's finding. Id.

130. 274 Ga. 523, 555 S.E.2d 732 (2001).
131. Id. at 523-24, 555 S.E.2d at 732.
132. O.C.G.A. § 44-6-205(b) (1991 & Supp. 2002).
133. See Verner Chaffin, Georgia's Proposed Dynasty Trust: Giving the Dead Too Much

Control, 35 GA. L. REV. 1 (2002), which contains a discussion of the adoption by Georgia
of the Uniform Statutory Rule against Perpetuities. This article was cited by the supreme
court for, among other things, the proposition that litigation related to the Rule has
virtually disappeared in Georgia since the 1990 adoption of the Uniform Statutory Rule
against Perpetuities. 274 Ga. at 524 n.2, 555 S.E.2d at 733.

134. Id. at 524, 555 S.E.2d at 733.
135. Id. at 524 n.1, 555 S.E.2d at 733 n.1 (quoting O.C.G.A. § 44-6-205(b) (1991)).
136. Id. at 524, 555 S.E.2d at 733.
137. Id.

598 [Vol. 54



2002] WILLS & TRUSTS 599

D. Guardianships

The court of appeals handed down three important cases during the
reporting period that dealt with adult guardianships. The cases
examined the following issues: who should serve as guardian of an
adult;' 38 under what circumstances should a guardianship be imposed
on an adult;13 9 what constitutes a conflict of interest for the guardian
of an adult;"4 and whether an adult for whom a guardian has been
appointed has legal capacity to change the beneficiary designation on his
individual retirement account.14 '

1. Selection of Individual to Serve as Guardian of an Adult. In
In re Holloway,42 the court of appeals determined that the close
relatives of an adult who is in need of a guardian are not automatically
entitled to be that adult's guardian.' The incapacitated adult in this
case had four children: two daughters and two sons. The two daughters
initiated an action to have themselves appointed as guardians of the
person"44 and property45 of their mother. The two sons intervened
and sought to have themselves appointed as their mother's guardians.
The probate court found that none of them were suitable to serve as
guardians and appointed the director of the county Department of
Family and Children Services"4 as guardian of the person of the
mother, and the county guardian 47 as the guardian of her proper-

138. In re Holloway, 251 Ga. App. 892, 555 S.E.2d 228 (2001).
139. In re Copeland, 250 Ga. App. 856, 553 S.E.2d 278 (2001).
140. SunTrust Bank, Middle Ga. v. Harper, 250 Ga. App. 300, 551 S.E.2d 419 (2001).
141. Id.
142. 251 Ga. App. 892, 555 S.E.2d 228 (2001).
143. See id. at 893-94, 555 S.E.2d at 229-31.
144. A guardian of the person is appointed when an adult lacks "sufficient understand-

ing or capacity to make significant responsible decisions concerning [her] person ....
O.C.G.A. § 29-5-1(a)(1) (2001).

145. A guardian of the property is appointed when an adult is "incapable of managing
[her] estateO .... " Id. § 29-5-1(aX2).

146. When selecting the guardian of the person of an adult, the court must consider a
statutory list of preferences. O.C.G.A. § 29-5-2(b) (2001). The list includes relatives of the
adult and then provides that "[i]f no other person is available to be the guardian of the
person ... the judge may appoint the [Dlirector of the [Dlepartment of [Flamily and
[Clhildren [S]ervices .... ." Id. § 29-5-2(d)(1).

147. When selecting the guardian of the property of an adult, the judge must consider
the same list of preferences described in supra note 146. The statute also provides that
"[ilf no other person is available to be the guardian of the property of the ward, the judge
may appoint the county guardian .... " O.C.G.A. § 29-5-2(d)(2).
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ty.14
1 The court of appeals affirmed. 49  The appellate court looked

at the family history with regard to the care of the mother.' The
mother was receiving Social Security and interest on a certificate of
deposit ("CD"). One of the sons was named as her attorney-in-fact under
a power of attorney. He cashed in the CD, transferred the proceeds to
an irrevocable trust, named himself as trustee, and put the money into
a stock brokerage account. The daughters moved the mother from
Cordele to Macon without telling the sons. They filed a petition for
guardianship in Macon, but the petition was transferred back to Crisp
County. While in a nursing home, the mother fell and broke her hip,
and an emergency guardian had to be appointed because the children
could not agree on her medical treatment.15' The probate court passed
over all of the children when appointing a guardian, pursuant to
O.C.G.A. section 29-5-2,152 which allows the court to do so "for good
cause shown."5' The children claimed that O.C.G.A. section 29-4-
, which applies to guardians of minors, should be applied in this

case. 155  That statute states that the minor's next of kin "shall be
preferred" as guardians "if otherwise unobjectionable." 156 The court of
appeals found that the statute was not relevant in the instant case, as
that statute applied to minors, and the instant case involved an alleged
incapacitated adult.'57 The court then noted that the probate court
had passed over the children because all of them had shown by their
recent actions that they might not act in their mother's best interest.'
The mother's court-appointed attorney5 9 had urged that they not be

148. 251 Ga. App. at 892-94, 555 S.E.2d at 228-30.
149. Id. at 893, 555 S.E.2d at 229.
150. Id. at 893-94, 555 S.E.2d at 229.
151. Id. at 893, 555 S.E.2d at 228-29.
152. O.C.G.A. § 29-5-2 (2001).
153. 251 Ga. App. at 893, 555 S.E.2d at 229 (quoting O.C.G.A. § 29-5-2(b)).
154. O.C.G.A. § 29-4-8 (2001).
155. See 251 Ga. App. at 893, 555 S.E.2d at 229.
156. Id. at 894 n.1, 555 S.E.2d at 229 n.1 (quoting O.C.G.A. § 29-4-8). The application

of this statute was examined at length in Huval v. Jacobs, 248 Ga. App. 696, 548 S.E.2d
437 (2001), which is discussed in Mary F. Radford, Wills, Trusts, & Administration of
Estates, 53 MERCER L. REV. 499, 516-17 (2001).

157. 251 Ga. App. at 894, 555 S.E.2d at 229.
158. Id.
159. Every alleged incapacitated adult for whom a guardianship petition has been filed

is entitled to independent counsel to represent him or her in the proceeding. O.C.G.A.
§ 29-5-6(b)(2)(B) (2001).
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appointed.' The court of appeals found that the probate court had
"good cause" to refuse to appoint the children.' 6 '

2. Circumstances under which Guardianship maybe Imposed.
In In re Copelan,62 the court of appeals construed the statute that
describes the circumstances under which a guardianship may be imposed
on an alleged incapacitated adult." The petition for guardianship
was filed by two of the four children of Mrs. Copelan. After her husband
died in 1992, Mrs. Copelan participated in the daily operation of the
substantial dairy farm that he had left her. Two of her four children
assisted at the farm and the other two worked elsewhere. Two years
after Mr. Copelan's death, the farm began to fall into debt and a herd of
cows was sold. The sale sparked a great deal of controversy among the
family members."6 One of the two children who worked on the farm
felt the farm was theirs and that Mrs. Copelan would never have sold
the cows unless "something was wrong with her." 6 In 1995 one of
Mrs. Copelan's daughters moved in with her. In 1997 two of her sons
petitioned for the appointment of a guardian of Mrs. Copelan's person
and property.1' They identified "mental disability" and "advanced
age" as grounds for the petition.167 The probate court reviewed the
petition and the psychological evaluation but found no probable cause to
support the petition. The evaluation had found that Mrs. Copelan was
clinically depressed but not so incapacitated as to be in need of a
guardian.16

The sons appealed to the superior court, and a jury trial was held. 169

The testimony presented included testimony by the psychiatrist who had
examined Mrs. Copelan and who had diagnosed her depression. After
a few weeks on an anti-depressant, Mrs. Copelan's condition (according
to the psychiatrist) improved but then deteriorated. But during all
visits, Mrs. Copelan indicated that she was capable of handling her own

160. 251 Ga. App. at 894, 555 S.E.2d at 229-30.
161. Id., 555 S.E.2d at 230.
162. 250 Ga. App. 856, 553 S.E.2d 278 (2001).
163. Id. at 867, 553 S.E.2d at 287.
164. Id. at 857, 553 S.E.2d at 281.
165. Id.
166. Id. See supra notes 144 & 45 for definitions of the terms "guardian of the person"

and "guardian of the property."
167. 250 Ga. App. at 857, 553 S.E.2d at 281.
168. Id. at 858, 553 S.E.2d at 281-82.
169. Id. Although she was entitled by law to do so, Mrs. Copelan did not appear at the

trial. One of the petitioners explained that she was not present due to the "embarrass-
ment" and that she was a "sweet, genteel, epitome of a southern lady" who "never liked to

discuss the family business in the community." Id.

20021
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affairs. 7 ° Testimony by an attorney who had known Mrs. Copelan for
fifty years indicated that she seemed to be "in touch with reality" and
that there was "no evidence of duress or undue influence."' 7' One of
the sons who had filed the petition testified that his mother was
becoming forgetful as she aged and that Mrs. Copelan's sale of the cows
may have been caused by the undue influence of the two children who
were not working on the farm.'72 The second petitioner/son also
testified regarding her mental state and said that he and his brother
had little contact with Mrs. Copelan because she was "brainwashed" by
her two other children. 173  Other testimony indicated that the two
other children had isolated Mrs. Copelan from the petitioners/sons and
the rest of her family and had put a "block" on her phone.'74 The jury
found that Mrs. Copelan was an incapacitated adult. Mrs. Copelan ap-
pealed.

175

The court of appeals found that the evidence was not substantial
enough to support the jury verdict.176 The court pointed first to the
psychiatrist's evidence, which indicated no more than that Mrs. Copelan
was depressed. 177  The court of appeals characterized the lawyer's
testimony about Mrs. Copelan's competency as "[t]he fatal blow to
appellees' argument."17

' Finally, the court examined the undue
influence claim. 79 The petitioners/sons claimed that undue influence
was a sufficient ground for imposing a guardianship because O.C.G.A.

170. Id. at 858-59, 553 S.E.2d at 282.
171. Id. at 859-60, 553 S.E.2d at 282.
172. Id. at 860, 553 S.E.2d at 283.
173. Id. at 861, 553 S.E.2d at 283.
174. Id. at 862, 553 S.E.2d at 284. The ex-wife of one of the petitioners/sons, a

psychologist, testified even though she was not offered as an expert witness. She testified
about incidents in which Mrs. Copelan had seemed confused and disoriented. The ex-wife
also testified that she had watched a videotaped deposition of Mrs. Copelan and had
"diagnosed" her as suffering from dementia. Id. The court of appeals discounted the ex-
wife's testimony because, as a lay witness, she was required to support her opinion by facts
and circumstances, which she had not done. Id. at 864-65, 553 S.E.2d at 285-86. The court
noted that the conversations described by the ex-wife with Mrs. Copelan included
conversations about dividing up real property and tax consequences, which evidenced Mrs.
Copelan's mental competency. Id.

175. Id. at 862-63, 553 S.E.2d at 284.
176. Id. at 863, 553 S.E.2d at 285. The court of appeals determined that, as the

standard for imposing a guardianship was "clear and convincing evidence," they should
review the verdict to see if the evidence was clear and convincing enough to support the
jury verdict. Id.

177. Id. at 864, 553 S.E.2d at 285.
178. Id. at 866, 553 S.E.2d at 287.
179. Id. at 867, 553 S.E.2d at 287.
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section 29-5-l'8 allows the appointment of a guardian for adults who
"are incapacitated by reason of mental illness, mental retardation,...
or other cause."1"' First, the court found that this reading of the
statute was too broad and that the "other cause" language was limited
by the specific physically or mentally disabling conditions listed prior to
it. 82 Despite this finding, the court went on to examine the undue
influence charge because "undue influence coupled with clear and
convincing evidence of mental incapacity could warrant a finding of
guardianship over person and property."' Because there are no cases
in Georgia that discuss undue influence in the context of a guardianship,
the court looked to wills cases on undue influence"s and found that,
while the evidence showed that Mrs. Copelan might have been suscepti-
ble to undue influence, that alone was not sufficient to support a finding
of mental incapacity.18 5

3. Guardian's Conflict of Interest and Ward's Capacity to
Change Beneficiary Designations. In SunTrust Bank, Middle
Georgia v. Harper,' the court of appeals addressed actions that the
adult had performed both before and after the guardianship was
imposed.8 7 Mr. Harper had been declared legally incapacitated, and
his son had been appointed the guardian of his person and property.'
Among the powers that were removed from Mr. Harper in the guardian-
ship order were the power to make contracts, the power to buy or sell
property, and the power to enter into any other business or commercial
transaction." 9 Three months prior to filing the petition for guardian-
ship, the son had taken his father to the bank and had him change his
savings account to a joint account with right of survivorship in the

180. O.C.G.A. § 29-5-1 (2001).
181. 250 Ga. App. at 863, 867, 553 S.E.2d at 284, 287 (quoting O.C.G.A. § 29-5-1

(2001)).
182. Id. at 867, 553 S.E.2d at 287.
183. Id.
184. For undue influence cases that were decided during the reporting period, see text

accompanying supra notes 18-79.
185. 250 Ga. App. at 868, 553 S.E.2d at 288.
186. 250 Ga. App. 300, 551 S.E.2d 419 (2001).
187. Id. at 300-02, 551 S.E.2d at 422-23.
188, Id. at 301, 551 S.E.2d at 422. See supra notes 144 & 145 for definitions of the

terms "guardian of the person" and "guardian of the property."
189. 250 Ga. App. at 301, 551 S.E.2d at 422. The appointment of a guardian of the

property automatically removes these powers from a ward unless the court specifies
otherwise. O.C.G.A. § 29-5-7(e) (2001).
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names of father and son.' 9 After the guardianship was established,
the son took his father to the bank and had him change his individual
retirement account ("IRA") designation so that the account was payable
solely to the son. After Mr. Harper died, the bank (as custodian of the
IRA and issuer of the joint savings account) filed a complaint for
interpleader and declaratory judgment. The trial court found that the
IRA beneficiary change was appropriate, but the bank account change
was not.191 The court of appeals determined that the changes both to
Mr. Harper's IRA designation and the bank account were void because
Mr. Harper had lacked the legal capacity to make them, and the
guardian had breached his fiduciary duty to his father.192

As to the bank account, the trial court found a breach of fiduciary duty
because at the time he was appointed guardian, the son had neither
disclosed his joint bank account interest to the probate judge nor
relinquished this interest. The court of appeals discussed at length the
conflict of interest rules as they apply to guardians. 9 ' The court,
citing its earlier opinions in Dowdy v. Jordan"s and Moore v. Self,"5

stated that the son should never have applied to be his father's guardian
if he intended eventually to claim title to the bank account.9 6 By
accepting the appointment, he had breached his duty of undivided
loyalty to his ward. '97 The court then mitigated this stance slightly
when it stated:

A guardian like a trustee must avoid being placed in a conflict of
interest position. If he cannot do so, he may resign, may fully inform
the probate court of the conflict, or may request that the court appoint
a different guardian. By not doing so, Harper proceeded at his own
peril. Having violated the loyalty rule, Harper became estopped under
the principles of fiduciary law from asserting any claim to the property
adverse to the interest of the estate. 198

190. 250 Ga. App. at 302, 551 S.E.2d at 423. Under Georgia law, "[slums remaining
on deposit at the death of a party to a joint account belong to the surviving party or parties
as against the estate of the decedent, unless there is clear and convincing evidence of a
different intention at the time the account is created." O.C.G.A. § 7-1-183(a) (1997).

191. 250 Ga. App. at 302, 551 S.E.2d at 423.
192. Id. at 306-07, 309, 551 S.E.2d at 426-27.
193. Id. at 307, 551 S.E.2d at 426.
194. 128 Ga. App. 200, 196 S.E.2d 160 (1973).
195. 222 Ga. App. 71, 473 S.E.2d 507 (1996).
196. 250 Ga. App. at 307, 551 S.E.2d at 426.
197. Id.
198. Id. at 307-08, 551 S.E.2d at 426-27 (citations omitted).
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The court of appeals called this a "rule of deterrence" and reiterated at
the end of the opinion that Harper "at a minimum, should have timely
disclosed his purported interest in that CD to the probate court."9 '

The trial court's conclusion that the change in the IRA beneficiary
designation had been appropriate was based on its interpretation of such
a change as "testamentary rather than contractual."2 0 The trial court
had noted that, in the guardianship proceeding, the probate judge had
not "removed" the father's power to make a will.20  The court of
appeals reversed the trial court's holding, finding that the IRA was
governed by general principles of contract law and banking law rather
than by principles of wills law.202 The court of appeals pointed out
that Mr. Harper "[pllainly, in light of the explicit terms of the probate
court order governing the guardianship," could neither have created a
new IRA nor have made a partial withdrawal from an existing IRA. °

The court of appeals also pointed out that, "[a]s has been the law for
more than a century," an individual who is mentally incompetent cannot
change the beneficiary on a life insurance policy.20' 4 Finally, the court
of appeals noted that its holding "squarely comports with state banking
law" in that the state banking statutes governing payable on death
accounts and joint accounts specifically provide that such accounts
cannot be changed by will, but rather solely by a change in the
contract.20 5 Likewise, as Mr. Harper could not have changed the
beneficiary of his IRA with his will, such a change was contractual,
rather than testamentary in nature.06

In response to the son's argument that his father had been in a lucid
interval when he changed the IRA designation, the court of appeals

199. Id. at 308-09, 551 S.E.2d at 427. The evidence at trial indicated that the son had
listed the account as one of his father's assets and had made a notation that the account
was a "joint account for convenience." The probate judge testified that this listing and the
accompanying notation indicated to him that the son had not asserted any claim to the
joint account funds at the time the guardianship was set up. Id.

200. Id. at 302, 551 S.E.2d at 423.
201. Id. In fact, the probate judge had not made any independent assessment of Mr.

Harper's testamentary capacity, but he had ordered that Mr. Harper's will was to be filed
with the clerk of the court for safekeeping. Id. at 301, 551 S.E.2d at 422. O.C.G.A. section
29-5-7 (2001) provides that the issue of the testamentary capacity of an individual for
whom a guardian has been appointed shall be "independently determined." This issue was
examined by the court of appeals in 2001 in Howard v. Estate of Howard, 249 Ga. App.
287, 548 S.E.2d 48 (2001), which is discussed in Radford, supra note 156, at 513.

202. 250 Ga. App. at 305, 551 S.E.2d at 424.
203. Id. at 304, 551 S.E.2d at 424.
204. Id. at 304-05, 551 S.E.2d at 424.
205. Id. at 305, 551 S.E.2d at 425.
206. Id.
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again denied that the action was "testamentary in nature" and discussed
at length the different degree of capacity required for making a will as
opposed to making a contract." 7 The court pointed out that the age
at which one can make a will is lower than the age at which one can
enter into contracts.08 The court also quoted O.C.G.A. section 53-4-
11(b), which states that "[an incapacity to contract may co-exist with a
capacity to make a will." 2m9

II. 2002 LEGISLATION

In 2002, legislation was enacted to amend and add new provisions to
Georgia's Probate Code,210  Trust Code, 21' and Guardianship
Code.212 This Part describes the major changes to each of these Codes.

A. Major Changes to the Georgia Probate Code

1. Father's Right to Inherit from Child Born Out of Wedlock. In
2002 the Georgia Legislature made two significant changes to the
Georgia intestacy statute that describes the circumstances under which
the putative father of a child born out of wedlock can inherit from the
child. O.C.G.A. section 53-2-4(b)21s sets out these circumstances.
These include: (1) the entering of a court order that legitimates the
child;214 (2) the entering of a court order that otherwise establishes
paternity;21 (3) the execution by the father of a sworn statement of
paternity;218 (4) the signing by the father of the child's birth certifi-
cate;217 and (5) the establishment by genetic testing of a rebuttable
presumption of paternity that is not in fact rebutted by clear and
convincing evidence.2 8 Until 2002 the statute also prohibited a father

207. Id. at 306, 551 S.E.2d at 424-25.
208. Id. Under Georgia law, an individual may make a valid will upon reaching the

age of 14. O.C.G.A. § 53-4-10(a) (1997).
209. 250 Ga. App. at 306, 551 S.E.2d at 425-26 (quoting O.C.G.A. § 53-4-11(b) (1997)).
210. The Revised Probate Code of Georgia consists of Chapters 1-11 of Title 53 of the

Georgia Code. O.C.G.A. § 53-1-1 (1997).
211. The Georgia Trust Act consists of Chapter 12 of Title 53 of the Georgia Code.

O.C.G.A. § 53-12-1 (1997).
212. The Georgia Guardianship Code is contained in Title 29 of the Georgia Code.

O.C.G.A. § 29-1-1 et. seq. (2001 & Supp. 2002).
213. O.C.G.A. § 53-2-4(b) (1997 & Supp. 2002).
214. Id. § 53-2-4(b)(1) (formerly O.C.G.A. § 53-2-4(b)(1)(A) (1997)).
215. Id, § 53-2-4(b)(2) (formerly O.C.G.A. § 53-2-4(b)(1)(B) (1997)).
216. Id. § 53-2-4(b)(3) (formerly O.C.G.A. § 53-2-4(b)(1)(C) (1997)).
217. Id. § 53-2-4(b)(4) (formerly O.C.G.A. § 53-2-4(b)(1)(D) (1997)).
218. Id. § 53-2-4(b)(5) (formerly O.C.G.A. § 53-2-4(b)(1)(E) (1997)). See further

discussion of this requirement at text accompanying notes 227-28, infra.
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from inheriting from the child if the father had "failed or refused openly
to treat the child as his own or failed or refused to provide support for
the child.""19

As noted above, two actions by the putative father that would allow
the father to inherit include the execution by the father of a sworn
affidavit of paternity or the signing by the father of the child's birth
certificate. Prior to the amendment, the statute did not specify that the
father had to sign either of these documents during the lifetime of the
child. However, in 1996, in Dunlap u. Moody,22° the Georgia Court of
Appeals interpreted the statute to include this requirement, saying that
to allow the father the right to establish paternity after the child died
would deny the child any opportunity to dispute the alleged paterni-
ty.2 2 The 2002 amendment added the words "during the lifetime of
the child" to the provisions that relate to executing the sworn affidavit
and signing the child's birth certificate.222

The 2002 amendment also repealed the rule that prohibited a father
from inheriting if the father had failed to support the child or openly
treat the child as his own. This amendment was made in response to
the holding in Rainey v. Cheever,223 in which the Georgia Supreme
Court found that provision to be unconstitutional as an impermissible
gender-based classification.224

2. Removal of DNA Samples for Purposes of Establishing
Kinship. One method by which the relationship between a child born
out of wedlock and a putative father can be proved is genetic testing.
The intestacy statutes provide that genetic testing that "establishes at
least a 97[%] probability of paternity" raises a rebuttable presumption
of paternity.225  If the presumption is not overcome by clear and
convincing evidence, the child may inherit from the father22

1 or vice
versa.227  However, in order to perform the genetic testing, genetic
material must be available. In 2002 the Georgia Legislature added a

219. Id. § 53-2-4(b) (formerly O.C.G.A. § 53-2-4(b)(2) (1997)).
220. 224 Ga. App. 38, 479 S.E.2d 456 (1996).
221. Id. at 40,479 S.E.2d at 458. See also In re Estate of Garrett, 244 Ga. App. 65, 534

S.E.2d 843 (2000).
222. O.C.G.A. § 53-2-4(b)(3)-(4) (2002).
223. 270 Ga. 519, 510 S.E.2d 823 (1999), cert. denied, 527 U.S. 1044 (1999) (Justices

Thomas, Scalia, and Chief Justice Rehnquist, dissenting).
224. Id. at 519, 510 S.E.2d at 823.
225. O.C.G.A. § 53-2-3(B)(ii) (1997).
226. Id. § 53-2-3(B)(i).
227. Id. § 53-2-4(b)(5) (2002).
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new provision that allows a court228 to "order the removal and testing
of deoxyribonucleic acid (DNA) samples from the remains of the decedent
and from any party in interest whose kinship to the decedent is in
controversy."229 The "disinterment of decedent's remains" may be
ordered "if reasonably necessary to obtain such samples."230 The party
seeking the DNA samples must submit an affidavit that sets forth the
basis for believing that the kinship in fact exists and, if seeking to
disinter the decedents remains, the basis for believing that there are not
other sources for attaining the DNA samples.2"' The moving party will
bear all costs associated with obtaining the samples.2"2

3. Disclaimers and the Acceleration of Remainders. Under
Georgia law, a person who is to receive property under a decedent's will
or by intestate succession may renounce ("disclaim") his or her interest
in that property.33 The disclaimer results in the property passing as
if the person who disclaimed it had predeceased the decedent "[elxcept
as otherwise provided by the will or other governing instrument. ,23

This typically would result in the future interest that succeeds the
disclaimed interest "accelerating" into possession.35 Thus, for exam-
ple, if the testator's will left his estate "to my spouse for life, remainder
to my son," and the spouse disclaimed his interest, the remainder
interest would become a present fee simple interest in the son under the
theory that the disclaimant died prior to the decedent.236 In cases in
1996 and 1998, the supreme court took the position that any instrument
that provided the remaindermen must survive the life tenant would, by
its very terms, indicate that the testator did not intend for an accelera-
tion to occur if the life tenant disclaimed.237 This position was con-
trary to that taken at common law and by the vast majority of

228. The order may be issued by a superior court or by a probate court that has
concurrent jurisdiction with the superior court, as provided in O.C.G.A. section 53-12-290
(Supp. 2002), O.C.G.A. section 53-2-27 (LEXIS through 2002 legislation), O.C.G.A.
section 15-9-127(7) (2001 & Supp. 2002).

229. Id. § 53-2-27(a).
230. Id.
231. Id. § 53-2-27(b)(2).
232. Id. § 53-2-27(d).
233. Id. § 53-1-20(b) (2002).
234. Id. § 53-1-20(f)(1).
235. See RESTATEMENT (FIRST) OF PROPERTY § 231 (1936).
236. See, e.g., id. § 231, cmt. h, ill. 1.
237. See Wetherbee v. First State Bank & Trust Co., 266 Ga. 364, 466 S.E.2d 835

(1996); Linkous v. Candler, 270 Ga. 284, 508 S.E.2d 657 (1998).
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states. In 2002 the Georgia Legislature amended the disclaimer
statute to add language to reverse the stated rationale behind the
holding in these two cases. The new section provides that a disclaimer
results in the disclaimed property passing as if the disclaiming
individual had predeceased the transferor-even if the acceleration of a
contingent remainder or other interest results.239  A will or other
governing instrument may provide otherwise expressly or by implication,
but the fact that a remainder or other future interest following a
renounced interest is conditioned upon surviving the holder of such
renounced interest shall not, without more, be sufficient to indicate that
such conditioned interest should not accelerate by reason of such
renunciation.24°

4. Revocation of Will by Subsequent Marriage or Birth or
Adoption of Child. O.C.G.A. section 53-4-48 formerly provided for the
automatic and total revocation of a will upon the subsequent marriage
of the testator or the birth or adoption of a child if the will did not
contemplate the event.24' This Code section was amended in 2002 to
provide that the will is revoked only to the extent necessary to give the
subsequent spouse or child the share he or she would receive if the
testator had died intestate.242 After distribution of the intestate share,
the rest of the estate is distributed under the terms of the will. By way
of illustration, suppose that a testator who has eleven children writes a
will in which he leaves his entire estate to one child. The will does not
contain any language indicating that it is made in contemplation of
marriage. The testator later marries, but does not write a new will.
Under the former law, the subsequent marriage would automatically
revoke his will, and his estate would pass by intestacy to his new spouse
and all of his children. Under the amended statute, the testator's
surviving spouse would receive one-third of the estate (her intestate
share), and the child named in the will would receive the rest of the
estate.243

238. For a discussion of the history of renunciation at common law, in other states, and
in Georgia, see Carl Jackson Spence, Note: Linkous v. Candler: The Future of Acceleration
of Remainders in Georgia, 16 GA. ST. U. L. REv. 879 (2000).

239. O.C.G.A. § 53-1-20(f)(1).
240. Id.
241. Id. § 53-4-48 (1997) (amended 2002). For discussion of a case involving the

contemplation of such an event, see supra text accompanying notes 80-87.
242. O.C.G.A. § 53-4-48(a)-(c) (1997 & Supp. 2002).
243. Under O.C.G.A. section 53-2-1(b)(1) (1997), a surviving spouse shares the estate

with the children of the decedent, but the surviving spouse never receives less than one-
third of the estate.
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Under the amended statute, if a testator has already provided for the
spouse-to-be or new child under the will, any amount bequeathed under
the will to the subsequent spouse or child will be counted in computing
the intestate share, but if the bequest equals or is greater than the
intestate share, the spouse or child will receive that bequest.2" Again,
assume a testator who has eleven children has written a will leaving
one-half of his estate to one child and one-half to his girlfriend. The will
does not contemplate marriage. The testator later marries his girlfriend,
but does not write a new will. The new spouse would take the one-half
of his estate bequeathed to her by the will, even though that would be
greater than her one-third intestate share.

5. Creditors Who Will Receive Notice of Petition for Discharge
and Who May Be Cited for Settlement of Accounts. O.C.G.A.
section 53-7-50 describes the method by which a personal representative
who has completed the distribution of an estate may petition for a
discharge from office and from liability.24 O.C.G.A. section 5377-62
describes the method by which a personal representative may petition
for a formal settlement of accounts.'" Both of these Code sections
contemplate that the personal representative will give notice to any
creditors of the estate whose claims have not been paid.247 Prior to the
2002 amendment, however, the sections referred only to creditors whose
claims had not been paid because those claims were disputed.248

Sometimes, however, a creditor's claims remain unpaid, not because they
are disputed, but because there is simply no money in the estate to pay
the claim. Thus, these two Code sections were amended to add notice
requirements for creditors "who have not been paid in full due to the
insolvency of the estate."249

6. Notice to Persons Who are "Unknown." The Probate Code
provides methods by which persons who are required to receive notice of
probate proceedings are to be served. 2 0 Generally, persons who are
residents of Georgia are entitled to personal service2

11 while those who
are not or whose addresses are unknown may be served by publication

244. Id. § 53-4-48(c) (2002).
245. Id, § 53-7-50 (1997).
246. Id. § 53-7-62.
247. Id. § 53-7-50(b)(1), -62(a).
248. Id.
249. Id. § 53-7-50(b)(1).
250. Id. §§ 53-11-3, -4.
251. Id. § 53-11-3(a).
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of the citation in the county's official newspaper. 52 Prior to the 2002
amendment, service by publication was also allowed for persons who
were "unknown."2  However, when the Probate Code was amended
in 1998, a requirement was added that directed the probate court to
appoint a guardian ad litem for a party to a proceeding in the probate
court who was "unknown."2

M The 2002 amendment repealed publica-
tion as a means of serving an unknown person as such person will now
be represented by a guardian ad litem, and service or notice upon that
guardian ad litem "shall constitute service upon or notice to the party
represented."255

B. Changes to the Georgia Trust Code

1. "Foreign" Financial Institutions Acting as Fiduciaries in
Georgia. In 2002 the Georgia Trust Code was amended to expand the
category of out-of-state financial institutions who may act in Georgia as
fiduciaries250 without the necessity of complying with any laws of this
state that relate to the qualifying of foreign corporations to do business
in Georgia. 5 7 Prior to the amendment, the category was basically
limited to financial institutions organized or existing under the laws of
the five states that border Georgia.258 The category now includes: (1)
any financial institution whose deposits are federally insured that is
organized or exists under the laws of any state, 59 (2) any federally

252. Id. § 53-11-4.
253. Id.
254. Id. § 53-11-2(b)(2) (amended 1998).
255. Id. § 53-11-2(b)(2) (1997 & Supp. 2002).
256. Acting as a fiduciary means acting "as trustee, executor, administrator, guardian,

or any other like or similar fiduciary capacity, whether the appointment is by law, will,
deed, inter vivos trust, security deed, mortgage, deed of trust, court order, or otherwise."
Id. § 53-12-391(a) (1997).

257. See O.C.G.A. section 53-12-390 (2002), which was amended by expanding the
definition of"foreign corporation." O.C.G.A. sections 53-12-391 to -394 (1997) apply to any
"foreign corporation" that seeks to act as a fiduciary and provide the requirements for
giving bond, qualifying with the Secretary of State, appointment of the Secretary of State
of Georgia as the agent for service of process, and the manner and procedure for such
service.

258. These states are Florida, Alabama, Tennessee, North Carolina, and South
Carolina. O.C.G.A. § 53-12-390(2) (1997 & Supp. 2002). The amendment retained the
requirement that "[any other corporation" (that is, any corporation other than a financial
institution) be one that is "organized or existing under the laws" of any bordering state.
See id.

259. Id. § 53-12-390(1), -391 (1997). Prior to the 2002 amendment, this category was
limited to a "bank or other corporation" that was organized or existing under the laws of
one of the states bordering Georgia. Id.
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chartered financial institution whose deposits are federally insured and
whose principal place of business is in any state other than Georgia,2"
and (3) any subsidiary of these financial institutions.26' The financial
institution must be one that is authorized to act as a fiduciary in the
state in which it is incorporated or, in the case of a national banking
association, in the state in which its principal place of business is
located.262

2. Delegation of Trustee Duties. In 2002 the Georgia Trust Code
was amended by adding O.C.G.A. section 53-12-290, which allows a
trustee to "delegate investment and management functions that a
prudent trustee of comparable skills could properly delegate under the
circumstances." 2 3 The trustee must "exercise reasonable care, skill,
and caution" in: (1) the selection of the agent;214 (2) the establishment
of the terms and scope of the delegation;25 and (3) periodic monitoring
of the agent's performance.2" A trustee who complies with these
requirements and "who takes reasonable steps to compel" the redress of
any breach of duty by the agent is not liable to the beneficiaries for the
actions of the agent. The agent owes a duty "to exercise reasonable
care to comply with the terms of the delegation."26 An agent who
accepts a delegation waives any defense based on lack of personal
jurisdiction and submits to the jurisdiction of the Georgia courts. 269

3. Restriction on Exercise of Certain Powers by a Trustee Who
is also a Beneficiary. O.C.G.A. section 53-12-265 was added to the
Georgia Trust Code in 2002. The new statute restricts certain trustees
who are also beneficiaries of the trust from exercising the following
powers: (1) "[tlhe power to make discretionary distributions of either
principal or income to or for the benefit of such trustee, except to provide

260. Id. § 53-12-390(3) (1997 & Supp. 2002). Prior to the 2002 amendment, this
category was limited to "national banking associations" whose principal place of business
was in one of the states bordering Georgia. Id. § 53-12-390(2), -391 (1997).

261. Id. § 53-12-390(1), (3), -391 (1997 & Supp. 2002).
262. Id § 53-12-391 (1997). Also, the other state must grant reciprocal privileges to

Georgia banks and corporations. Id.
263. Id. § 53-12-290(a) (Supp. 2002).
264. Id § 53-12-290(a)(1).
265. Id. § 53-12-290(aX2). The scope and terms must be "consistent with the purposes

and terms of the trust." Id.
266. Id. § 53-12-290(a)(3).
267. Id. § 53-12-290(c).
268. Id § 53-12-290(b).
269. Id. § 53-12-290(d).
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for such trustee's health, education, maintenance, or support;"270 (2)
the power to allocate receipts between principal and income "unless such
trustee acts in a fiduciary capacity whereby such trustee has no power
to enlarge or shift any beneficial interest except as an incidental
consequence of the discharge of such trustee's ... duties;"27' (3) the
power to distribute trust property "to satisfy any legal support obligation
of such trustee;"272 and (4) "[any other power, including the right to
remove or to replace any trustee, so as to cause any of the powers
enumerated [above] to be exercised on behalf of, or for the benefit of,
such trustee."27  If there is another trustee besides the "restricted
trustee,"2 74 the other trustee may exercise the power. If there is no
other trustee, then any "party in interest"275 is allowed to petition the
court to appoint an independent trustee for the sole purpose of exercising
the power.276

The new Code section does not apply if the restricted trustee is also
the settlor of the trust, and the trust may be revoked or amended by the
settlor.277 The Code section also does not apply if the restricted trustee
is the spouse of a decedent or settlor, and the trust is one that is

270. Id. § 53-12-265(aX1).
271. Id. § 53-12-265(a)(2).
272. Id. § 53-12-265(a)(3).
273. Id. § 53-12-265(a)(4).
274. "Restricted trustee" is the term used in the statute to describe "any trustee whose

exercise of any power is proscribed by this Code section." Id. § 53-12-265(d)(4).
275. A "party in interest" is defined as follows:

(1) If the trust is revocable or amendable, the parties in interest are the person or
persons holding the power of revocation or amendment; or
(2) If the trust is not revocable or amendable, the parties in interest are all of the
following:
(A) Each trustee then serving;
(B) Each income beneficiary, ... then in existence or, if any such income
beneficiary has not attained majority or is otherwise incapacitated, the person or
persons, if any, empowered under applicable law to act on behalf of such income
beneficiary; and
(C) Each remainder beneficiary,... then in existence or, if any such remainder
beneficiary has not attained majority or is otherwise incapacitated, the person or
persons, if any, empowered under applicable law to act on behalf of such
remainder beneficiary.

Id. § 53-12-265(c).
An "income beneficiary" is defined as "any person to whom distribution of income is to

any extent required or permitted at the time the provision using such term is applied." Id.
§ 53-12-265(d)(1). A "remainder beneficiary" is "any person to whom any portion of a trust
would be distributable if the trust were to terminate at the time the provision using such
term is applied." Id. § 53-12-265(d)(3).

276. Id. § 53-12-265(a).
277. Id.
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designed to be eligible for the marital deduction under federal estate or
gift tax laws.27

The new statute applies to any "governing instrument" 279 that is
executed after June 30, 2002.280 For revocable or amendable trusts
executed before July 1, 2002, the restrictions apply unless the trust is
revoked or is modified so as to expressly preclude application of the
statute.281 For trusts that are irrevocable or that cannot be amended,
the restrictions will not apply if all the "parties in interest"2 2 elect in
writing that the statute will not apply to the trust.2' The election
must be made before the later of July 1, 2005 or three years from the
date that the trust can no longer be amended or revoked.284

The purpose of the new Georgia statute, as stated in the first
subsection, is to resolve "the inherent conflict of interest that exists
between a trustee who is a beneficiary and other beneficiaries of the
trust."288 However, this statute may also have the effect of saving
many trustee/beneficiaries from unwittingly incurring substantial federal
estate or gift taxes. The taxes in question are the taxes that are
imposed when an individual exercises certain powers of appointment or
dies while holding such powers over property. A power of appointment
is "the power to choose who will be the ultimate beneficiary of...
property."88 Under federal estate and gift tax laws, the holder of a
"general" power of appointment is deemed to be the owner of the
property over which she has the power. Thus, if the individual dies
while holding the power, her gross estate for tax purposes will include
the property over which she has the power.28 7 Similarly, if the individ-
ual exercises the general power during her life by distributing trust
property to someone else, she is deemed to have given a gift equal in
value to the value of the property over which she exercised the
power.288 The federal laws define a "general" power of appointment

278. Id. 26 U.S.C. § 2056 (2002) (allows an unlimited deduction from the value of a
decedent's gross estate of the value of any property that passes to the decedent's surviving
spouse). A similar deduction for gift tax purposes is allowed by 26 U.S.C. § 2523 (2000).

279. A "governing instrument" may be a will or a trust. O.C.G.A. § 53-12-265(b)(1)
(2002).

280. Id.
281. Id. § 53-12-265(b)(2)(A).
282. See supra note 275 for the definition of "parties in interest."
283. O.C.G.A. § 53-12-265(b)(2)(B) (2002).
284. Id.
285. Id. § 53-12-265(a).
286. RADFORD, supra note 2, § 15-1, at 509.
287. 26 U.S.C. § 2041(a)(2) (2000).
288. Id. § 2514(b).
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as a power "which is exercisable in favor of the decedent, his estate, his
creditors, or the creditors of his estate."289 Thus, a power to use trust
property for one's own benefit would be a general power of appointment,
with the important exception that a power to invade or consume
property for one's own benefit is not treated as a general power if the
power "is limited by an ascertainable standard relating to the health,
education, support, or maintenance of the possessor.""'

The Internal Revenue Service has taken the position that it does not
matter whether the power is held by an individual in her individual
capacity or in a fiduciary capacity.29' In other words, an unlimited
discretionary power held by a trustee to distribute trust property to
herself or for her benefit constitutes a general power of appointment.292

However, the IRS has stated that a trustee/beneficiary will not be
deemed to be the holder of a general power of appointment if there is a
state statute in place that prohibits that trustee from participating in a
decision to distribute trust property to herself.29" The state of Florida
passed such a statute in 1991,294 and the new Georgia statute is
modeled after that Florida statute.2

1 Thus, O.C.G.A. section 53-12-
265 may well result in saving tax dollars for living and deceased trustees

289. Id. §§ 2041(b)(1), 2514(c)(1). This would include a power to use property to
discharge one's legal obligations. 26 C.F.R. § 20.2041-1(c)(1).

290. 26 U.SC. § 2514(c)(1).
291. See, e.g., Forsee v. United States, 76 F. Supp. 2d 1135 (D. Kan. 1999).
292. Id. In this case, the heirs of a trustee of a trust who was also a trust beneficiary

challenged the estate tax that had been imposed on the trustee's estate due to the inclusion
in the estate of trust property over which the trustee was deemed to hold a general power.
The trustee in that case was the sole trustee and he was allowed to make payments to
himself as beneficiary as he deemed "advisable for his happiness, health, support, and
maintenance." Id. at 1136. The trustee's heirs claimed that Kansas trust law, which
imposes a fiduciary responsibility on a trustee and prohibits the trustee from misusing or
abusing the terms of the trust, limits the trustee's power by an ascertainable standard and
thus is not a general power of appointment. Id. at 1141-42. However, the court agreed
with the Service that the mere fact that one is exercising a power as trustee does not affect
the taxability of the power. Id.

293. Rev. Rul. 54-153, 1954-1 C.B. 185.
294. 1991 Fla. Laws ch. 91-61 § 3 (codified at FLA. STAT. ANN. § 737.402(a) (1995 &

Supp. 2002)). One commentator states that: "One of the purposes for enacting this statute
was to provide protection to Florida attorneys from possible malpractice suits resulting
from their drafting of overly broad invasion provisions in most nonmarital trusts." Jeffrey
R. Miner & Peter B. Tiernan, Making Principal Invasions under Florida Law When an
Interested Party is Serving as Trustee, 75 FLA. B.J. 28, 29 (Mar. 2001).

295. O.C.G.A. § 53-12-265. The Georgia statute reflects almost verbatim the terms of
FLA. STAT. ANN. § 737.402(4Xa)-(d). In 1994, in Rev. Proc. 94-44, Rev. Proc. 94-44, 1994-2
C.B. 683, 1994-28 I.R.B. 123, the Internal Revenue Service examined the federal estate and
gift tax effect of the Florida statute.
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who, by the terms of the trust, have the power to use the trust property
in some way to benefit themselves by limiting the exercise of those
powers so that they are not deemed to be general powers of appointment
under federal tax law.

C. Changes to the Georgia Guardianship Code

1. Standby Guardianships. The Georgia Guardianship Code was
amended to add provisions that allow a parent to appoint a "standby
guardian" for his or her minor child.2 The parent appoints a standby
guardian to serve as the guardian of the child's person in the event the
parent is rendered unable to care for the child by a physical or mental
condition.297 The condition must be determined in writing298 by a
"health care professional,"2 9 and the determination must be filed with
the probate court."' ° Upon certification of the parent's inability to care
for the child, the designated standby guardian may serve for four
months without any official appointment as such by the probate
court.0 ' After that time, the guardian may only continue to serve if
appointed guardian of the person of the child in the same manner as
other guardians. 2 The new standby guardianship statute contains a
form for designation by the parent of the standby guardian and for
acceptance by the guardian of the designation.0 ' A parent may only
make such a designation if the child's other parent has consented to the
designation, is dead, has had his or her parental rights terminated, or
cannot be found after a diligent search.3

296. The amendment added O.C.G.A. sections 29-4-50 to -55 (Supp. 2002).
297. O.C.G.A. § 29-4-52.
298. Id. § 29-4-51(3), -52.
299. A "[hjealth care professional" is defined as "a person licensed to practice medicine

. .or a person licensed as a registered professional nurse ... and authorized by the Board
of Nursing to serve as a nurse practitioner." Id. § 29-4-51(2).

300. Id. § 29-4-52(c).
301. Id. § 29-4-55.
302. Id.
303. Id. § 29-4-53(c).
304. Id. § 29-4-51(1)(A). A permanent guardian or legal custodian of a minor may also

make a standby guardian designation. Id. § 29-4-51(B).
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