Local Government Law
by IL Perry Sentell, Jr.*
Without fear or favor, I would like to make a few comments and give
my opinion. The last four years of my life as pertains to serving on
this Board is not anything I will ever be proud of. There have been no
worthwhile accomplishments, and this stems from a number of sources.
One of these is a county attorney without any projection for the longterm of the county, a county attorney for whom I have less respect
than a one dumb-legged cockroach.'
In local government, as in life itself, things are not perfect. Often,
when the going gets toughest, the first lay reaction is to shoot the
messenger. The "law," and its ambassadors, hold dubious distinction as
frequent first targets.

I.
A.

MUNICIPALITIES

Officers and Employees

The survey period presented litigation across a range of financial
concerns to municipal officers and employees. City of Atlanta v. Shafer2
dealt with compensation itself and turned upon a general statute
requiring that municipal traffic court judges receive no less than ninety
percent of the annual salaries paid to county state court judges! The
court of appeals rejected the municipality's position that, after salaries

* Carter Professor of Law, University of Georgia (A.B., 1958); Harvard University
(LL.M., 1961). Member, State Bar of Georgia.
1. An account from R. PERRY SENTELL, JR., LOCAL GOVERNMENT LAW: LITE 18 (1997).
For a more serious "profile" of Georgia local government law, those who practice it, and the
practice itself, see R. PERRY SENTELL, JR., A PROFILE: THE PEOPLE AND THE PRACTICE OF
GEORGIA LOCAL GOVERNMENT LAW (1994). See also R. Perry Sentell, Jr., Georgia Local
Government Law: A Reflection on Thirty Surveys, 46 MERCER L. REv. 1 (1994).
2. 248 Ga. App. 518, 546 S.E.2d 565 (2001).
3. Id. at 519, 546 S.E.2d at 567. The court cited the statute as "Ga. L. 1996, pp. 627,
629, § 4(d)." Id.
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for state court judges were increased in July, the City could delay
increasing salaries for municipal judges until the new city budget was
approved the following March.4 Reasoning that the statute afforded the
municipality no such discretion,5 the court insisted that the salary
raises for municipal judges "must be made contemporaneously" with
those for state court judges.6
A second financial concern, that of pensions, received the court's
attention in Dodd v. City of Gainesville. There, a former police officer
charged municipal negligence in miscalculating plaintiff's retirement
benefits.' In reviewing the trial judge's decision that plaintiff should
have correctly calculated his own benefits,' the court canvassed the
calculation process employed by the city clerk?0o Taking into account
the "sources," the "factors," and the "expertise" necessary to the
process," the court held that "a jury could find that [plaintiff] did not
have an equal opportunity to determine the exact amount to which he
was entitled." 2

4. Id. at 520, 546 S.E.2d at 567. The court observed that the parties did not disagree
that the municipal judges were entitled to a salary raise; "[tihe only question concerns the
timing of that raise." Id. at 519, 546 S.E.2d at 567.
5. Id. at 520, 546 S.E.2d at 567. The court asserted that the language of the statute
was "plain," that it must be construed "according to its terms," and that its terms were
mandatory. Id. at 519, 546 S.E.2d at 567 (quoting Dep't of Revenue v. Sledge, 241 Ga.
App. 833, 833-34, 528 S.E.2d 260, 261 (2000)).
6. Id. at 520, 546 S.E.2d at 567. The court held that the statute overrode any contrary
provisions in the municipal charter; thus, the court affirmed the trial court's judgment for
the municipal judges. Id.
7. 250 Ga. App. 722, 551 S.E.2d 62 (2001).
8. Id. at 722, 551 S.E.2d at 63. The City sought to reduce plaintiffs monthly benefit
and to hold him responsible for the overpaid benefits for the previous three years. Id.
Plaintiff maintained that due to the miscalculation, he "gave up his position as a police
captain, a position from which he would not have otherwise retired for another five years,
and that he suffered a loss of pay and benefits as a result." Id.
9. The trial court awarded summary judgment against plaintiff on grounds that he
had "equal opportunities for knowing the truth." Id.
10. Id. The city clerk also served as pension board secretary and calculated employees'
final benefits. Id. at 723, 551 S.E.2d at 64.
11. Id. These included information from the payroll department, making allowances
for vacation and other pay, and factoring dates of birth of both plaintiff and his spouse for
purposes of mortality rate reductions. Id.
12. Id. at 722, 551 S.E.2d at 63. The court thus reversed the summary judgment for
the municipality on plaintiffs claim of negligence. Id. at 723, 551 S.E.2d at 64. As for an
accompanying action for breach of contract, the court reversed the trial judge's decision
that plaintiffs claim was based on an oral employment contract that constituted him an
at-will employee entitled to no fiduciary duty. Id. at 723-24, 551 S.E.2d at 64. The court
held that the retirement plan may represent an enforceable contract and a fiduciary
relationship might exist between an employer and an at-will employee. Id. at 724, 551
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Connell v. Head 3 featured a final financial aspect of municipal
employment, the coverage of workers' compensation.14 The action arose
from a collision between plaintiff (a municipal school cafeteria worker)
and defendant (a municipal school bus driver), after plaintiff had signed
off work, exited the parking lot, and was on a street controlled by the
school."' Conceding that traveling to and from work are generally
uncovered activities," the court relied upon an "exception" for accidents
occurring on school premises. 7 Because the school system controlled
the street in issue," the court asserted, plaintiff "had not yet left school
property,""9 the accident arose "out of and in the course of' plaintiff's
21
employment,20 and workers' compensation covered plaintiff's injuries.
Of a somewhat different complexion, Hawks v. Hinely 22 drew the
court's attention to a ramification of the recall procedure.2 3 Seeking
damages for distress and injury resulting from allegations contained in
S.E.2d at 64.
13. 253 Ga. App. 443, 559 S.E.2d 73 (2002).
14. For perspective, see R. Perry Sentell, Jr., Workers' Compensation in Georgia
Municipal Law, 15 GA. L. REV. 57 (1981).
15. 253 Ga. App. at 443, 559 S.E.2d at 74. Plaintiff sued defendant in negligence for
her injuries, and defendant countered with the argument that the "exclusive remedy" bar
of the workers' compensation statute (O.C.G.A. section 34-9-11) applied to the accident.
Id.
16. Id. at 444, 559 S.E.2d at 75. "As a general rule, accidents that occur while
employees are traveling to and from work do not arise out of and in the course of
employment." Id.
17. Id. "The exception that involves an employee going to and from parking facilities
recognizes that workers must have 'areasonable time for ingress to and egress from the
place of work, while on the employer's premises.'" Id. at 444-45, 559 S.E.2d at 75 (quoting
Peoples v. Emory Univ., 206 Ga. App. 213, 213, 424 S.E.2d 874, 875 (1992)).
18. "Here, it is undisputed that the drive on which the collision occurred was owned by
the City... and controlled by the (municipal] School System." Id. at 445, 559 S.E.2d at
75. The court rejected the trial court's reliance upon the "mere fact that the accident
occurred on a street to which the general public had access." Id., 559 S.E.2d at 76.
19. Id. "Although [plaintiff] had already signed out for the day, she had not yet left
school property." Id.
20. Id. at 444, 559 S.E.2d at 75. "Under these circumstances, the accident is deemed
to have arisen out of and in the course of [plaintiffs] employment." Id. at 445, 559 S.E.2d
at 75.
21. Id. Accordingly, the court reversed the trial judge's decision that the workers'
compensation exclusive remedy provision did not bar plaintiffs negligence action against
defendant. Id. Thus, the trial judge had erred in denying defendant's motion for summary
judgment. Id.
22. 252 Ga. App. 510, 556 S.E.2d 547 (2001).
23. The recall petition was filed under the "Recall Act of 1989," O.C.G.A. sections 21-4-1
to -21 (1998 & Supp. 2002). Id. at 511, 556 S.E.2d at 548. For early perspective on local
government recall, see R. Perry Sentell, Jr., Remembering Recall in Georgia, 10 GA. L. REv.
883 (1976).
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a recall petition,24 municipal officials denied that their suits were
subject to the verification requirements of the Anti-Strategic Lawsuit

Against Public Policy ("SLAPP") statute.25 In rejecting that contention,
the court quoted the statute's expressed purpose "'to encourage

participation by the citizens of Georgia in matters of public significance
through the exercise of their constitutional rights of freedom of speech
and the right to petition government for redress of grievances.' 2 6 An
application by constituents for the recall of elected officials, the court
reasoned, "is an act in furtherance of the right to petition the government to redress grievances within the meaning of Georgia's anti-SLAPP
statute."27 Accordingly, the court concluded, the officials' failure
properly to verify their complaints "necessarily means that the claims in
any such complaint[s] must be dismissed with prejudice."28
B.

Elections

A local rezoning controversy in Ramsbottom Co. v. Bass/Zebulon
Roads Neighborhood Assn 29 confronted the Georgia Supreme Court
with an interesting one-person-one-vote challenge to a municipal-county
joint planning and zoning commission.30 The commission, created by
identical ordinances of the city and county, consisted of a five-member
body, with all members being residents of the county and at least three

24. 252 Ga. App. at 510,556 S.E.2d at 548. The allegations charged a municipal mayor
and mayor pro tern with violating their oaths of office by inappropriately purchasing a fire
truck for the municipality. Id. The officials then sued for "intentional and negligent
infliction of emotional distress and physical injury brought about by the allegations in the
applications." Id. at 511, 556 S.E.2d at 548-49.
25. Id. at 510,556 S.E.2d at 548. The court sketched the anti-SLAPP statute (O.C.G.A.
section 9-11-11.1(b) (1993 & Supp. 2001)) to require a verification, which
must include, among other things, a statement that the suit is well grounded in
fact and law or represents a good faith argument for the extension of existing law;
that the act forming the basis of the suit is not privileged under [O.C.G.A. section]
51-5-7; and that this suit is not filed for any improper purpose, such as to
suppress a person's right to free speech or right to petition government.
Id. at 511 n.2, 556 S.E.2d at 548 n.2.
26. Id. at 512, 556 S.E.2d at 549 (quoting O.C.G.A. § 9-11-11.1(a)).
27. Id. at 513, 556 S.E.2d at 549.
28. Id. at 516, 556 S.E.2d at 551. The court thus affirmed the trial judge's dismissal
of the officials' suits as not properly verified, but reversed the decision that the dismissal
was without prejudice. Id. "A party who fails to comply with such a simple prerequisite,
which, in turn, protects the important right to petition government, should be subject to
dismissal with prejudice." Id., 556 S.E.2d at 552.
29. 273 Ga. 798, 546 S.E.2d 778 (2001).
30. Residents and their residential association challenged the commission's approval
of a rezoning application for a 9.26 acre portion of land filed by a real estate broker. Id.
at 798, 546 S.E.2d at 779.
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members also being city residents. 31 "The City and County governing
bodies alternate[d] appointing a Commission member for a five-year
term, with one position turning over each year. " 2 This arrangement,
challengers maintained, "result[ed] in disproportionate weight being
given to the City in the appointment process" in violation of equal
protection. 3
A unanimous supreme court, relying upon the United States Supreme
Court's decision in Sailors v. Board of Education of the County of
Kent, 4 emphasized that the commission was composed by the appointive process.33 Because its membership was not determined "directly or
indirectly, through an election,"36 the members need not represent
equal numbers of voters nor districts of equal population. 7 Accordingly, the court declared the commission free from the one-person-one-vote
mandate of equal protection."
C. Powers
A crucial portion of local government "law" arises from efforts by
municipalities to exercise assorted powers in the everyday warp and
woof of governmental administration. When a challenge to the exercise
is forthcoming, an appellate court typically fills yet another gap in the
"power" corpus.3 9 Appropriately representing the evolution, Letchas v.

31. Id. at 798-99, 546 S.E.2d at 779.
32. Id. at 799, 546 S.E.2d at 779. "Other than the residency requirement, there are no
other restrictions set forth in the ordinance regarding qualifications to serve as a
Commission member and appointment lies within the discretion of each appointing body."
Id.
33. Id. The court noted that the challengers raised no constitutional objections to the
local statute (1947 Ga. Laws 1240) permitting the commission members to be selected by
appointment rather than election. Id.
34. 387 U.S. 105 (1967). For treatment of this case, as well as other United States
Supreme Court decisions on local government apportionment, see R. Perry Sentell, Jr.,
Reapportionment and Local Government, 1 GA. L. REv. 596 (1967); R. Perry Sentell, Jr.,
Avery v. Midland County: Reapportionmentand Local Government Revisited, 2 GA. L. REV.
331 (1968).
35. Ramsbottom Co., 273 Ga. at 800, 546 S.E.2d at 780.
36. Id. at 801, 546 S.E.2d at 780 (quoting Sailors v. Bd. of Educ. of Kent County, 387
U.S. at 110 n.6).
37. Id. "It is thus apparent that this case lacks 'the one crucial factor-[that] these
officials are elected by popular vote.'" Id. (quoting Hadley v. Junior Coll. Dist., 397 U.S.
50, 54 (1970)).
38. Id. The court thus reversed the trial judge's decision that the one-person-one-vote
requirement applied to the joint planning and zoning commission. Id.
39. For background treatment of the subject, see R. Perry Sentell, Jr., Reasoning by
Riddle: The Power to Prohibitin GeorgiaLocal Government Law, 9 GA. L. REv. 115 (1974).
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Sims Asphalt Co.41 focused upon a municipality's receipt of bids for
construction of a city project.4 ' When the submitted bids all greatly
exceeded its budget, the City reduced the scope of the project, requested
revision of bids, and awarded the contract to the lowest revisor.42 On
the challenge of the original lowest bidder,4 the court of appeals
hoisted the original advertisement: That advertisement expressly
reserved the City's right to reject all bids and waive any formalities in
the process.44 Without undertaking an extended search for affirmatively granted municipal power to so operate, the court summarily declared
the City to have properly "exercised its right."' That "right," the court
broadly asserted, the City itself had established in its advertisement."
A second instance of the "power" stand-off occurred in Kristin
4 7 a challenge to the
National, Inc. v. Board of Education of Marietta,
driver education program offered by a municipal school system.'
Plaintiff, a private driver education school,4 alleged defendant's
program to be "ultra vires" and illegal and sought to enjoin its operation. 50 In response, the court sketched the respective driver programs

40.

250 Ga. App. 179, 550 S.E.2d 721 (2001).

41. The City advertised for bids for construction of a softball field and parking lot,
expressly reserving the right to reject all bids, to waive all formalities, and stating that it
would not reimburse any bidder for bid preparation costs. Id. at 179-80, 550 S.E.2d at 722.
42. Id. at 180, 550 S.E.2d at 722. The City's budget for the project was $225,000, and
each of the five submitted bids exceeded the budget by more than $100,000. Id. at 179-80,
550 S.E.2d at 722.
43. Plaintiff contended "that if the City wanted to meet its budget by reducing the
project scope, then it should have allowed only [the plaintiff] to adjust its bid." Id. at 181,
550 S.E.2d at 723. Plaintiff sought to enjoin construction of the project, to be awarded the
bid, and to recover damages for bid preparation costs. Id. at 180, 550 S.E.2d at 722.
44. Id. at 181, 550 S.E.2d at 723. "A governmental entity may reserve the authority
to reject any or all bids, and the exercise of that authority is not improper." Id.

45. Id. "Here, the City simply exercised its right. ...." Id.
46. Id. The court reasoned that the City was not required to allow only plaintiff to
adjust its bid "given the City's clear right-established in the advertisement for bids-to
reject all of the bids and waive any formalities in the bidding process." Id. The court held
that the City was entitled to summary judgment on all plaintiffs claims. Id.
47. 250 Ga. App. 488, 552 S.E.2d 475 (2001).
48. The system offered an "extracurricular driver education program for a fee of $195,"
not taught in regular school hours. The system received no governmental funding for the
course. The program was funded from fees received, and the system benefited from tax
exemptions and special advantages in purchasing gasoline. Id. at 488-89, 552 S.E.2d at
476.
49. Plaintiffs school taught students to drive for a fee of $379. Id. at 488, 552 S.E.2d
at 476.
50. Id.at 489, 552 S.E.2d at 476. Plaintiff charged that the school system possessed
"no authority to offer the class after regular school hours for a fee." Id.at 490, 552 S.E.2d
at 476.
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provided by the parties51 and conceded that municipalities generally
possess "no authority to engage in any independent business enterprise."5 2 However, the court elaborated, "Teaching children ...

is not

a matter which is purely private and entirely unconnected with [the
system's] duties."" Reviewing the educational duties constitutionally
imposed on school systems' and the implementing provisions of the
Quality Basic Education Act,5" the court declared that "the school
operation of the [driver education] course is not an ultra vires
system's
6
5

act."

Plaintiffs in Fulton County Board of Education v. Citizens for
Education & The Environment, Inc.57 likewise advanced a charge of
ultra vires, opposing a municipality's sale of park property to a school
board."8 Rejecting this charge as well, the court admitted the municipality's need for "express legislative authority" in order to dispose of
property "acquired for and dedicated to the use of its inhabitants." 9

51. Id. at 489, 552 S.E.2d at 476.
52. Id. at 490, 552 S.E.2d at 477 (citing Keen v. Mayor & Council of Waycross, 101 Ga.
588, 590, 29 S.E. 42, 43 (1897)). A municipality's "legitimate duty is to deal with public
affairs, and not those which are purely private and entirely unconnected with a proper
administrationof its governmental duties." Id.
53. Id.
54. The court relied upon GA. CONST. art. VIII, § 5, para. 1, 2, which "grants local
school boards the power 'to establish and maintain public schools within their limits' and
charges the boards with the 'management and control' of the schools." Id.
55. O.C.G.A. §§ 20-2-130 to -322.1 (2001 & Supp. 2002). "Most importantly, the QBE
Act expressly encourages local boards to provide educational opportunities beyond the core
curriculum offered during the required 180 school days even if they must charge tuition
for the classes." 250 Ga. App. at 491, 552 S.E.2d at 478.
56. 250 Ga. App. at 493, 552 S.E.2d at 479. "Thus, considering the authority provided
to local school boards under the Act, in conjunction with .the sweeping authority granted
to boards under the Constitution, we do not believe that offering such a program violates
any laws or constitutes a gross abuse of discretion." Id., 552 S.E.2d at 478-79. The court
affirmed the trial judge's grant of summary judgment to the municipal school system. Id.
at 488, 552 S.E.2d at 476.
57. 250 Ga. App. 509, 552 S.E.2d 483 (2001).
58. Id. at 510, 552 S.E.2d at 483. Plaintiffs, municipal citizens who wished to preserve
the park property, sought to enjoin the city's sale of the property to the county school board
for the construction of an elementary school. Id., 552 S.E.2d at 484.
59. Id. at 510-11,552 S.E.2d at 484. The court understood prior case law to distinguish
between municipal property held in the city's proprietary capacity and property dedicated
to the use of its inhabitants:
"As to the former, the power to dispose is unquestioned, but as to the latter, in the
absence of express legislative authority, it is only where the public use has been
abandoned or the property has become unsuitable or inadequate for the purpose
to which it was dedicated that the city has power to dispose of such property."
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That need, however, the court found fully satisfied by a charter provision
empowering the city to "sell or otherwise dispose of its park properties."' ° The court rejected plaintiffs' argument that this 1972 charter
provision could not have "specifically contemplated" the sale of this park
property, property not acquired by the city until 1991.61 "Nothing in
our case law," the court posited, "supports this conclusion." 2 Rather,
had "the General Assembly wished to except after-acquired property
from this authorization, it could have done so."'
D. Regulation
In the particular "power" province of "regulation," the Georgia
Supreme Court reviewed municipal efforts in an assortment of contexts.6 4 Consolidated Government of Columbus v. Barwick" featured
one of the most prominent of those contexts, the alcoholic beverage
license."' There, a disgruntled license applicant challenged a municipal
ordinance requiring a distance of six hundred feet between establishments operating bars, except for establishments located in the city's
"riverfront district." 7 Initially, the court sustained the validity of the
distance requirement itself as a constitutional exercise of the city's
"police power" to regulate the "congestion of bars." s As for the
riverfront-district exception, the court employed a "rational basis test"

Id. at 511, 552 S.E.2d at 484 (quoting Jonesboro Area Athletic Ass'n v. Dickson, 227 Ga.
513, 515, 181 S.E.2d 852, 855 (1971)).
60. Id. at 511, 552 S.E.2d at 484. "Thus, on its face, [the municipal] charter, which was
approved and enacted by the legislature, specifically and explicitly gives [the city] the
power to sell its park property." Id.
61. Id.
62. Id.
63. Id. "It chose not to include such an exception, however, and we must rely on the
plain language of the charter." Id. Accordingly, the court reversed the trial judge's
decision that the city lacked power to sell the property. Id. at 512, 552 S.E.2d at 485.
64. For perspective on the municipal regulatory power, see R. Perry Sentell, Jr.,
"AscertainableStandards"versus "UnbridledDiscretion"in Local Government Regulation,
41 GA. COUNTY GOV'T MAG. 19, Dec. 1989; R. Perry Sentell, Jr., Discretion in GeorgiaLocal
Government Law, 8 GA. L. REV. 614 (1974); Sentell, Reasoning by Riddle, supra note 39,
at 115.
65. 274 Ga. 176, 549 S.E.2d 73 (2001).
66. For background, see R. Perry Sentell, Jr., Local Government Law and Liquor
Licensing: A Sobering Vignette, 15 GA. L. REv. 1039 (1981).
67. 274 Ga. at 176-77, 549 S.E.2d at 73, 74. The municipality had denied plaintiffs
application for renewal of a conditional alcoholic beverage license, on grounds of violation
of the distance requirement. Id. at 176, 549 S.E.2d at 74.
68. Id. at 178, 549 S.E.2d at 75. "A city council in the exercise of its police power may
formulate rules and regulations for the licensing of the liquor business, even to the extent
of prohibiting the licensed activity in a specified area." Id.
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to approve "[tihe City's stated interest in attracting revenue to [that]
zoning district. " " It was reasonable, the court concluded, "for the City
to provide those establishments that elect to do business in the
[riverfront district] with an incentive, in the form of an exemption from
the ordinance's distance requirement." 70
The court confronted yet another regulatory space limitation in Fairfax
MK, Inc. v. City of Clarkston,7' a city ordinance requiring a minimum
distance of five hundred feet between a gasoline station and a day care
center. 2 Having suffered municipal denial of a permit to construct a
gasoline station, plaintiff alleged the ordinance to violate the state's
"Zoning Procedures Law ("ZPL).""3 Rejecting plaintiff's position, the
court sought to delineate between "regulation" and "zoning":74 "If a
local ordinance applies to a particular activity wherever it is carried out
in the town and does not suspend or limit the zoning ordinance, it 'is not
a zoning law merely because it touches the use of land."'75 Under this
test, the court deemed the building permit ordinance a measure of
"regulation" and thus not subject to the ZPL.7" Additionally, the court

69. Id,

Plaintiff was neither a member'of a "suspect class," nor exercising a

"fundamental right," the court reasoned, and under the "rational basis test," the court must
determine whether the challenged classification "bears a rational relationship to a
legitimate end of government." Id. (citing Craven v. Lowndes County Hosp. Auth., 263 Ga.
657, 659, 437 S.E.2d 308, 310 (1993)).
70. Id. at 179, 549 S.E.2d at 75. "By limiting the [riverfront district] to an ascertainable area, the ordinance reduces the potentially dangerous overpopulation and proliferation
of bars throughout the City," the court reasoned, and "[wie conclude that because the 600foot exemption for establishments located in the [riverfront district] bears a rational
relationship to a legitimate government concern, the application of the ... distance
requirements for other alcohol outlets not situated in the [district] does not constitute a
denial of equal protection . . . ." Id. at 178-79, 549 S.E.2d at 75-76. The supreme court,
thus, reversed the trial judge's determination of the ordinance's unconstitutionality. Id.
at 179, 549 S.E.2d at 76.
71. 274 Ga. 520, 555 S.E.2d 722 (2001).
72. The "City's Gasoline Service Station Ordinance ("GSSO")."
73. 274 Ga. at 520, 555 S.E.2d at 723 (citing O.C.G.A. §§ 36-66-1 to -5 (2000 & Supp.
2002)). The court announced that it has granted certiorari "in order to consider what
constitutes a zoning ordinance under the ZPL." Id.
74. The court reasoned that "zoning is to be distinguished from other regulations with
which a developer must comply, such as requirements for a building permit." Id. The
court elaborated that zoning ordinances "'regulate by classifying property into separate districts."' Id. at 521, 555 S.E.2d at 724 (quoting City of Lilburn v. Sanchez, 268 Ga. 520, 521,
491 S.E.2d 353, 355 (1997)). This ordinance, the court said, " intended to regulate a
particular occupation, rather than to regulate the general uses of land."' Id. at 522, 555
S.E.2d at 724 (quoting Town of Islip v. Zalak, 566 NY.S.2d 306, 310 (1991)).
75. Id. (quoting Zalak, 566 N.Y.S.2d at 311).
76. Id. "Accordingly, the trial court correctly concluded that the [Gasoline Service
Station Ordinance] is not a zoning ordinance and, therefore, the procedural requirements
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rebuffed plaintiff's charge that the municipality's enactment of the
ordinance had violated a procedural requirement of the city code:77
"[T]he observance of parliamentary and other procedural rules enacted
by a municipal corporation is not a matter of judicial concern.""
Finally, with the ordinance's regulatory character properly determined,
the court remanded the case for consideration of plaintiff's due process
challenge.7"
The regulation context also provided the court with a forum for
continuing its reinvigorated state "preemption" approach to invalidating
local ordinances.8 0 In City ofAtlanta v. S.W.A.N. Consulting & Security

of the [Zoning Procedures Law] do not apply." Id.
77. Id., 555 S.E.2d at 724-25. Plaintiff alleged the enactment to violate an ordinance
in the city code requiring that the order of business at council meetings must be as
specified on an agenda prepared beforehand. Id.
78. Id. (citing Ellis v. Stokes, 207 Ga. 423,429,61 S.E.2d 806,810 (1950); S. Ga. Power
Co. v. Baumann, 169 Ga. 649, 655, 151 S.E. 513, 516 (1929)). This constitutes a significant
observation. In Save the Bay Committee v. Mayor of Savannah, 227 Ga. 436, 181 S.E.2d
351 (1971), the court held that an ordinance procedural requirement dealing with notice
in zoning ordinances was binding on the governing authority, and an ordinance enacted in
violation of that requirement rendered the enacted ordinance invalid. Id. at 447-48, 181
S.E.2d at 360. Indeed, the court's opinion in Save the Bay appeared expressly to overrule
Ellis v. Stokes, the case the court here cites with approval. Accordingly, the indication may
be that Save the Bay was limited to "notice" requirements in "zoning" ordinances, and does
not reach other ordinance procedural requirements, such as the agenda requirement of this
case or the two-reading requirement held not binding on the governing authority in South
Georgia Power Co. v. Baumann, also here cited by the court. For treatment of the matter,
see R. Perry Sentell, Jr., The Legislative Process in GeorgiaLocal Government Law, 5 GA.
L. REv. 1 (1969).

79. 274 Ga. at 523, 555 S.E.2d at 725. "Because it is unclear which standard was relied
upon by the trial court, we remand this case for a determination of the constitutionality
of the distance requirements of the GSSO under the correct substantive due process test
(the rational relation test] set out above." Id.
In another regulation case of the period, Paul Maynard Construction, Inc. v. City of
Watkinsville, 274 Ga. 496, 555 S.E.2d 720 (2001), plaintiffs sought to mandamus the City's
issuance of a sewer permit for land where plaintiffs wished to construct apartments. Id.
at 496, 555 S.E.2d at 721. The court held that because the City's subdivision regulations
required submission of a preliminary plat, "without such a submission, there is no clear
legal right to a sewer permit for the project." Id.at 496-97, 555 S.E.2d at 721.
Accordingly, the court upheld the trial judge's decision that, in the absence of a plat, the
City could not be compelled to act and mandamus was unavailable. Id. at 497, 555 S.E.2d
at 722. For extensive treatment of mandamus in the context of Georgia local government
law, see R. PERRY SENTELL, JR., MISCASTING MANDAMUS IN GEORGIA LOCAL GOVERNMENT

LAW (1989).
80. The Georgia Constitution prohibits "special lawls] ...in any case for which
provision has been made by an existing general law." GA. CONST. art. III, § 6, para. 4.
Over the years, the court has employed several "tests" for determining, under this
prohibition, when local statutes and ordinances are invalid. See R. Perry Sentell, Jr., When
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Services, Inc.,"8 the supreme court trained that tactic upon an ordinance imposing finger-printing and permitting requirements on persons
performing duties at adult entertainment establishments licensed for the
sale of alcoholic beverages.8 2 That ordinance, the court proclaimed,
suffered "implied preemption" (as applied to a private security agency)
by the "Georgia Private Detective and Security Agencies Act."8 3
Otherwise, the court reasoned, the ordinance requirements "would be in
addition to and duplicative of the regulatory provisions" 4 of the
"comprehensive general Act." 6 That Act's "comprehensive nature," by
general implication, preempted the ordinance." As confirmation, the
court highlighted the general statute's express authorization of local
power to regulate "street patrol service[s]." s7 "By expressly authorizing
additional local regulation of the private detective and security business
in that limited instance," the court asserted, "the Act impliedly preempts
the City's regulation of those services in its adult entertainment
establishments."8 8

is a Special Law Unlawfully Special?, 27 MERCER L. REV. 1167 (1976). In 1978, however,

in its decision of City of Atlanta v. Associated Builders & Contractors,240 Ga. 655, 242
S.E.2d 139 (1978), the court confessed the error of its former ways and announced as its
controlling test for the future the test of "genuine conflict." Id. at 656-57, 242 S.E.2d at
141. See R. Perry Sentell, Jr., Unlawful Special Laws: A Postscript on the Proscription,
30 MERCER L. REV. 319 (1978). Unaccountably, in FranklinCounty v. FieldaleFarmsCorp.,

270 Ga. 272, 507 S.E.2d 460 (1998), the court, without note of its earlier announcement,
abruptly converted to a test of "implied preemption," a test conducive to invalidating more
local ordinances, Id. at 277, 507 S.E.2d at 464, than the earlier test of "genuine conflict."
See R. Perry Sentell, Jr., The Georgia Supreme Court and Local Gouernment Law: Two
Sheets to the Wind, 16 GA. ST. U. L. REV. 361 (1999).
81. 274 Ga. 277, 553 S.E.2d 594 (2001).
82. Id. at 278, 553 S.E.2d at 595 (discussing ATLANTA MUNIcIPAL CODE § 10-206(a)).
83. Id. at 279, 553 S.E.2d at 596 (discussing O.C.G.A. §§ 43-38-1 to -17 (2002)). The
court rejected the City's argument that its ordinance regulated only the sale of alcohol and
not the private security industry: "The manifest intent of this otherwise unrestricted
provision is the broad regulation of employment at certain adult establishments, and not
the limited regulation of alcoholic beverages." Id. at 278, 553 S.E.2d at 595.
84. Id. at 279, 553 S.E.2d at 596.
85. Id. at 278, 553 S.E.2d at 595.
86. Id. at 279, 553 S.E.2d at 596. "Preemption of a local ordinance may be inferred
generally from the comprehensive nature of a state statute and its implementing
regulations." Id.
87. Id.
88. Id. Justice Benham dissented with the view that because no evidence showed that
the City's ordinance "directly conflicts with the general law ... regulating private security
businesses, the City's ordinance is not preempted by the general law." Id. at 280, 553
S.E,2d at 597 (Benham, J., dissenting) (citation omitted). On the larger issue of "dissent"
as an institution in the history of the Georgia Supreme Court, see R. Perry Sentell, Jr.,
DissentingOpinions: In the Georgia Supreme Court, 36 GA. L. REV. 539 (2002).
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The court of appeals followed the supreme court's preemption lead in
Sturm, Ruger & Co. v. City of Atlanta, 9 testing the municipality's
power to sue gun manufacturers for alleged resulting city expenditures.9" Denying the power, the court relied upon state preemption of
the subject, both implied and express.9 Initially, "preemption can be
inferred from the comprehensive nature" of state firearms regulation.92
"More importantly," the court asserted, express preemption arose from
a statute" (amended five days after the City filed its action) reserving
"'exclusively to the state"' the regulation of firearms and the authority
to sue firearms manufacturers.9 4 Accordingly, the court declared, "the
City may not attempt to usurp that power whether by litigation or
regulation."95 Rejecting the municipality's argument against retrospective application of the general statute, the court relegated the protection
of retrospectivity to "laws which injuriously affect the vested rights of
96
"Municipal corporations," the court admonished, "are not
citizens."97
citizens."

89. 253 Ga. App. 713, 560 S.E.2d 525 (2002).
90. "The City claimed it was damaged because it had been forced to pay out large sums
of money to provide police and emergency services, police pension benefits and related
expenditures, as well as losing substantial tax revenues because of lost productivity." Id.
at 714, 560 S.E.2d at 527.
91. Id. at 718, 560 S.E.2d at 529.
92. Id. The court cited "the Georgia Firearms and Weapons Act, codified at [O.C.G.A.
section] 16-11-125[(1999)], and [O.C.G.A. sections] 16-11-126 through 16-11-134 [(1999)1,
the Brady Handgun Violence Protection Act, codified at [O.C.G.A. sections] 16-11-170
through 16-11-184 [(1999 & Supp. 2002)], and also [O.C.G.A. sections] 43-16-1 through 4316-12 [(2002)1." Id. The court reasoned as follows: "That the City has filed a lawsuit
rather than passing an ordinance does not make this any less a usurpation of State power."
Id., 560 S.E.2d at 530.
93. Id., 560 S.E.2d at 529.
94. Id. at 719, 560 S.E.2d at 530 (quoting O.C.G.A. § 16-11-184 (1999)).
95. Id.
96. Id. at 720, 560 S.E.2d at 531 (quoting State Highway Dep't of Ga. v. Bass, 197 Ga.
356, 362, 29 S.E.2d 161, 165 (1944)) (emphasis omitted). "We agree that the retroactive
or retrospective application of a statute is unconstitutional if it affects the vested rights of
citizens." Id.
97. Id. "'Municipal corporations are creations of the law. The legislature may modify
or limit the corporate power or amend the charter, or withdraw it altogether, provided only
that in doing so it does not conflict with any constitutional provision."' Id. (quoting Pierce
v. Powell, 188 Ga. 481, 484, 4 S.E.2d 192, 194 (1939)). Said the court: "As creations of the
State, powers of home rule cities may be constitutionally and retrospectively limited by the
General Assembly." Id. Accordingly, the court held that the municipality's complaint
should be dismissed in its entirety. Id. at 722, 560 S.E.2d at 532. For treatment of the
principle employed by the court, see R. Perry Sentell, Jr., When a Mother HurtsHer Young:
Local Government ConstitutionalProtectionAgainst the State, URB. GA. MAG. 31, 33, May,
June, 1981, reprinted in R. PERRY SENTELL, JR., ADDITIONAL STuDIEs IN GEORGIA LOcAL
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E. Contracts
Both case and statutory law have long declared that "[o]ne council
may not, by an ordinance, bind itself or its successors so as to prevent
free legislation in matters of municipal government.""' This "binding
contracts" prohibition casts a pall of historic uncertainty over local
government agreements-for the government and for those who desire
to agree with the government. The prohibition's judicial disposition has
Moderating from a
substantially exacerbated the uncertainty."
position of literal application, the supreme court in recent times has
evidenced a more permissive persuasion, via instances of both analytical
distortion0 . and outright omission.1 ' 1
Despite the confusion, settled interpretation limits the prohibition's
exaction of ultra vires nullification to agreements dealing with "governmental," rather than "proprietary," functions. 2 This supple dichotomy served the court of appeals in resolving the period's case of Unified
There, the local
Government of Athens-Clarke County v. North.'
government agreed to purchase a portion of plaintiff's land, the
remainder of which plaintiff planned to develop as a subdivision.",
The government additionally contracted to construct a new access road
to its water treatment plant, so as to divert plant-related traffic from the
subdivision.0 5 In plaintiff's action for breach of the latter agree-

GOVERNMENT LAw 1 (1983).

98. The mandate is currently codified as O.C.G.A. section 36-30-3(a) (2000). For the
history of its nonstatutory origin, its original codification, and its subsequent construction
by the appellate courts, see R. Perry Sentell, Jr., Local Government and Contracts That
Bind, 3 GA. L. REV. 546 (1969). For discussion of the prohibition's recodification into the
present code, see R. Perry Sentell, Jr., Binding Contracts in Georgia Local Government
Law: Configurations of Codification, 24 GA. L. REv. 95 (1989); R. Perry Sentell, Jr.,
Binding Contractsin County Government-NeverMind,GA. COUNTY GOV'T MAG., Mar. 1991,
at 28.
99. Id.

100. DeKalb County v. Ga. Paperstock Co., 226 Ga. 369, 174 S.E.2d 884 (1970). For
treatment, see R. Perry Sentell, Jr., Binding Contracts in GeorgiaLocal Government Law:
RecentPerspectives, 11 GA. ST. B.J. 148 (1975).
101. City of Centerville v. City of Warner Robins, 270 Ga. 183, 508 S.E.2d 161 (1998).
For treatment, see Sentell, Two Sheets to the Wind, supra note 80, at 361.
102. Id.
103. 250 Ga. App. 432, 551 S.E.2d 798(2001), cert. denied, 2001 Ga. LEXIS 935(2001).

104. The government purchased 452 acres of plaintiffs 562-acre tract. Id. at 433, 551
S.E.2d at 801.
105. The government "will commit to the construction of a new access roadway from
Barnett Shoals Road to the plant site within 18 months." Id.
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ment, 1°6 the court rejected the government's reliance upon the bindingcontracts mandate. 10 7 Employing the most gossamer of delineations,
the court characterized the government's decision to build the road as
"governmental," but its "subsequent steps in completing the project" as
"proprietary."' Failure to perform those "subsequent steps," the court
held, could not enlist the blighting condemnation of the bindingcontracts prohibition, and the local government was liable on the
agreement.10 9
F

Finances

Several years earlier, a municipality and its development authority
borrowed funds from a bank to construct a golf course on land deemed
unsuitable for its original purpose as an industrial park.10 When the
authority later sought to validate revenue bonds to finance construction,
the supreme court held the golf course an improper "project" under
statutory law.1 ' During the survey period, City of Bremen v. Regions
Bank"2 confronted the court with a ramification of that ill-fated
venture: the bank's effort to enforce payment of the City's promissory
note."13 Initially, the court's opinion sketched the municipal power

106. The government made the agreement in 1994 and had not begun construction of
the road in 1997 when plaintiff sold his property. Id. at 433-34, 551 S.E.2d at 801.
107. Id. at 435, 551 S.E.2d at 802. "The [government] claims that its agreement to
build the access road was ultra vires and void and that the trial court erred by refusing to
grant its motion for summary judgment on that basis." Id. at 434, 551 S.E.2d at 801.
108. Id. at 436, 551 S.E.2d at 802. "[Olnce the commitment to build had been made
the subsequent steps in completing the project can be viewed as within the proprietary
function of the [government]." Id.
109. Id., 551 S.E.2d at 803. "Inasmuch as the contract with [plaintiff) was not ultra
vires by reason of a violation of [O.C.G.A. section] 36-30-3(a) C(2000)] .. ., we find that the
trial court did not err in denying the [government's] motion for summary judgment." Id.
at 436-37, 551 S.E.2d at 803. The court also rejected the municipality's arguments that
the agreement constituted an unlawful multi-year debt, that the damages were not those
contemplated at the time of the agreement, and that plaintiffs expenses of litigation were
not recoverable. Id. at 436-38, 551 S.E.2d at 803-04. The court thus affirmed the trial
judge's entering judgment on the jury verdict for plaintiff. Id. at 437-38, 551 S.E.2d at 804.
110. For background, see Haney v. Devevelopment Authority of Bremen, 271 Ga. 403,
519 S.E.2d 665 (1999).
111. Id. at 407, 519 S.E.2d at 669. The court in Haney held the golf course neither a
"sports facility" nor a "project" to develop "trade, commerce, [or] industry." Id. at 408, 519
S.E.2d at 470. For discussion of the case, see R. Perry Sentell, Jr., Local Government Law,
52 MERCER L. REV. 341, 355-56 (2000).
112. 274 Ga. 733, 559 S.E.2d 440 (2002).
113. The City executed a tax anticipation note for one million dollars for the loan from
the Bank. Id. at 733, 559 S.E.2d at 441.
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under the constitution to obtain "temporary loans,"" 4 as well as its
statutory authority to execute "tax anticipation note[s]" to secure those
loans." 5 Because the municipality properly proceeded under those
authorizations, the court reasoned, "[Tihe note is valid on its face," and
the City "should be estopped from challenging [its] constitutionality."" 6
Conclusion announced, the court rejected various municipal defenses. 117 First, the Bank owed no obligation to ascertain the accuracy of
the City's representations and certifications and, thus, did not violate its
duty of "due diligence."' 18 Second, the court's earlier decision declaring
the golf course an unauthorized project "does not shield the City from its
obligation to repay the loan."" 9 Again, the court emphasized, "[Tihe
tax anticipation note... was properly executed and is valid on its face.
As such, it was an authorized exercise of the City's temporary borrowing
power 0under the Georgia Constitution, and is an enforceable obliga12

tion."

G.

Liability

Liability litigation touched a number of issues during the survey
period in the respective spheres of both "governmental" and "official"

114. Id. at 736, 559 S.E.2d at 443 (quoting GA. CONST. art. IX, § 5, para. 5).
"Accordingly, based upon the City's own representations, the short-term loan from [the
bank] was a valid exercise of the City's temporary borrowing powers under the Georgia
Constitution." Id.
115. Id. (citing O.C.G.A. § 36-80-2 (2000)). "Accordingly, the City had statutory
authority to execute the tax anticipation note as security for the $1 million loan from [the
bank]." Id.
116. Id. at 737, 559 S.E.2d at 444. For treatment of estoppel in the context of local
government, see R. PERRY SENTELL, JR., THE DOCTRINE OF ESTOPPEL IN GEORGIA LOCAL
GovERNMENT LAw (1985).
117. Id. at 738-39, 559 S.E.2d at 444-45.
118. 274 Ga. at 738, 559 S.E.2d at 444-45. "Rather, we believe that a lender's
obligation of due diligence permits it to reasonably rely upon a borrower's representations
made in conjunction with the loan." Id., 559 S.E.2d at 445.
119. Id. at 739, 559 S.E.2d at 445.
Merely because the golf course was not the type of project that could legally be
financed through the Development Authority's issuance of revenue bonds, it does
not automatically follow that the City could not temporarily borrow the money
needed to satisfy its then-current expenses relating to "certain municipal projects
and operations of the City government" as certified by the City in the loan
package.
Id.
120. Id. at 740, 559 S.E.2d at 446. The court thus affirmed the trial judge's summary
judgment for the bank. Id.

432

MERCER LAW REVIEW

[Vol. 54

immunity.121
Cameron v. Lang 22 included a motorist's action
against the municipality for injuries sustained in a collision with a police
officer involved in a high speed chase. 1" Initially, the supreme court
observed statutory authorization for municipal waiver of sovereign
immunity to the extent of any liability insurance obtained for motor
vehicles.124 With no evidence indicating the voluntary purchase of
such insurance, however, the125 court summarily affirmed summary
judgment for the municipality.
Sovereign immunity also trumped plaintiff's claims in City of Atlanta
v. Heard 21 for defamation and false arrest. The court of appeals
reviewed the alleged acts of city detectives in inspecting plaintiff's auto
shop, 127 finding apparently stolen vehicles,'128 and charging plaintiff
with receipt of stolen property. 2 Reversing the trial judge, the court
rested upon two points for its conclusion of immunity: first, plaintiff

121. For substantive treatment of the subject, see R. PERRY SENTELL, JR., THE LAW OF
MUNICIPAL TORT LIABILITY IN GEORGIA (4th ed. 1988); R. Perry Sentell, Jr., Georgia Local
Government Tort Liability: The "Crisis"Conundrum, 2 GA. ST. U. L. REV. 19 (1985); R.
Perry Sentell, Jr., Local Government Tort Liability: The Summer of '92, 9 GA. ST. U. L.
REV. 405 (1993).
122. 274 Ga. 122, 549 S.E.2d 341 (2001).
123. Id. at 122, 549 S.E.2d at 343. Plaintiff alleged that the officer ran a stop sign and
failed to use his siren and emergency lights. Id., 549 S.E.2d at 343-44.
124. Id. at 126, 549 S.E.2d at 346.
The Georgia Constitution [art. IX, § 2, para. 9] provides that the General
Assembly may waive the immunity of counties, municipalities, and school districts
by statute ...[O.C.G.A. section] 33-24-51 gives cities and counties the discretion
to purchase liability insurance to cover damages arising from the use of any motor
vehicle, providing a limited waiver of their governmental immunity to the amount
of the insurance purchased.
Id.
125. Id. at 127, 549 S.E.2d at 347. "Because there is no evidence.., that the City...
maintained liability insurance, there has been no waiver of the [C]ity's governmental
immunity." Id. (citation omitted).
126. 252 Ga. App. 179, 555 S.E.2d 849 (2001).
127. The inspection was conducted under "Georgia's Used Motor Vehicles Dealers' and
Used Motor Vehicle Parts Dealers' Registration Act." Id. at 180, 555 S.E.2d at 851 (citing
O.C.G.A. §§ 43-47-1, 43-17-17 (2002)).
128. The detectives found a vehicle with an "identification number belonging to a
reportedly stolen vehicle" and the "front end of [another vehicle] that appeared to be
stolen." Id.
129. Id. "A grand jury indicted [plaintiff], but he was later acquitted of the charges"
and filed these actions against the municipality. Id.

20021

LOCAL GOVERNMENT

433

alleged no negligent performance of a "ministerial duty,""'0 and second,
a general statute expressly bars liability for "the torts of policemen."'
In addition to sovereign immunity, the municipality also enjoys the
special status accorded all property owners by the Recreational Property
Act ("RPA"). 32 That statute, to encourage landowners to open their
premises for recreational purposes, removes the owner's duty of keeping
the property safe. 3 ' The issue of Cooley v. City of Carrollton"34 was
whether the statute applied to a municipality's use of a college pool to
provide after-school swimming activities for children with physical or
mental disabilities." 5 The court of appeals answered in the affirmative, emphasizing the statute's definition of property "owner" as one "in
control of the premises."3 6 The court held the evidence sufficient to
show the City "in control" of the pool during the program sessions, albeit
"with the permission of the college.""3 7 Thus, "the city qualifie[d] as
[a pool] owner under3 the RPA," and bore no liability for injuries suffered
by plaintiff's child. 1
Aside from aspects of immunity, municipalities frequently defend
liability claims by invoking general principles of tort law. In White v.

130. Id. at 182-83, 555 S.E.2d at 853; O.C.G.A. § 36-33-1 (2000)).
131. 252 Ga. App. at 181, 555 S.E.2d at 852 (quoting O.C.G.A. § 36-33-3 (2000 & Supp.
2001)). The court reversed the trial judge's denial of the City's motion for summary
judgment. Id. at 183, 555 S.E.2d at 853.
132. O.C.G.A. §§ 51-3-20 to -26 (2000).
133. Id. "The purpose of the RPA is to encourage property owners to make their
property available to the public for recreational purposes by limiting the owners' liability'.'
Cooley v. City of Carrollton, 249 Ga. App. 387,388, 547 S.E.2d 689, 690-91 (2001) (quoting
Cedeno v. Lockwood, Inc., 250 Ga. 799, 801, 301 S.E.2d 265, 267 (1983)).
134. 249 Ga. App. 387, 547 S.E.2d 689 (2001).
135. Id. at 387, 547 S.E.2d at 690. Plaintiffs child was a participant in the municipal
program and was injured when he became submerged in the water during a program
session. Plaintiff charged the City with "failure to supervise and control program activities
and with failure to guard against a dangerous condition." Id.
136. Id. at 389, 547 S.E.2d at 691. "Importantly, the RPA defines 'owner' as 'the
possessor of a fee interest, a tenant, a lessee, an occupant, or a person in control of the pre.
mises.'" Id. (quoting O.C.G.A. § 51-3-21(3) (2000)).
137. Id.
Th[e] evidence ... establishes that the college (or the university system of which
it is a part) retained ownership of the pool while granting a license authorizing the
city to use it during program sessions. The evidence establishes without
contradiction that the city, with the permission of the college, was in control of the
pool premises at those times. Therefore, the city qualifies as an owner under the
RPA.
Id. (citation omitted).
138. Id. The court found no evidence of "wilful or malicious failure to guard or warn
against a dangerous activity or condition," and thus sustained the trial judges in awarding
summary judgment for the City. Id.
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City of Atlanta,"9 for example, plaintiff sought recovery for the City's
alleged negligent inspection of repairs to plaintiff's home under a HUD
home improvement grant."4 Honoring a defense of no duty, the court
viewed the City's distribution of HUD money as simply that of a
conventional financing authority.'
Its inspections, the court insisted,
were not for the homeowner's benefit. 142 Rather, those inspections
sought only to ensure work conformance to city codes, and "no independent duty [arose] from the contractual relationship between [plaintiff]
and the City to sustain an action in tort."'4
Somewhat similarly, Thompson v. City of Fitzgerald144 turned upon
the absence of control and causation. There, plaintiff sued the municipality in both negligence and nuisance for his child's drowning in a creek
adjacent to plaintiff's home. 4 ' Emphasizing that the City neither
owned nor maintained the creek, the court rejected the negligence claim
on grounds of causation. 14 The municipality's occasional dredging of
the creek upon request of adjacent property owners, the court asserted,
imposed no duty of maintenance. 4 As for nuisance, the court found

139. 248 Ga. App. 75, 545 S.E.2d 625 (2001).
140. Id. at 76, 545 S.E.2d at 627. The City received the grant from the federal
government, plaintiff selected the contractor for work on his home, and the City granted
him an amount to be expended for home repairs. Id. at 75-76, 545 S.E.2d at 626-27.
Subsequently, the City paid the contractor for work, which plaintiff claimed was
incomplete, and plaintiff sought "damages for depletion of the grant and for defective
construction." Id.
141. Id. at 77, 545 S.E.2d at 628. The court asserted that any action for depletion of
funds would have to be pursued in contract and not tort. Id. at 76, 545 S.E.2d at 627
(citation omitted). It thus focused only upon plaintiff's tort claim for defective construction.
Id.
142. Id. "A homeowner does not have an action for damages for faulty construction
against a lending or financing authority, even though the lender negligently inspects the
construction, because the inspection is normally not made for the benefit of the homeowner
but for the protection and benefit of the lender." Id. at 76-77, 545 S.E.2d at 627 (citation
omitted).
143. Id. at 75, 77, 545 S.E.2d at 626-27. "Moreover, the record reflects [plaintiff's]
acknowledgment that the City assumed no responsibility for the work performed nor did
it warrant any work performed." Id. at 77, 545 S.E.2d at 627 (citation omitted). The court,
thus, affirmed the trial judge's grant of the City's motion for summary judgment. Id., 545
S.E.2d at 628.
144. 248 Ga. App. 725, 548 S.E.2d 368 (2001).
145. Id. at 726-27, 548 S.E.2d at 369-70.
146. Id. at 726, 548 S.E.2d at 369. "[Tjhe evidence shows that the City... did not own
the creek or have legal control of the property surrounding the creek." Id.
147. Id. "While the City occasionally cleaned out or dredged the creek when it became
clogged and caused flooding to adjacent property, this action was performed only at the
request of those landowners. However, the City did not and does not otherwise maintain
the creek." Id.
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"no evidence that the City ha[d] done anything to contribute to the rise
of water in the creek or to otherwise affect the natural drainage pattern
and the volume of water in the creek and its environs." 48
Hill v. City of Fort Valley 149 emphasized the absence of still other
tort ingredients. Because the municipal cemetery had buried their
mother in the wrong plot,' 50 plaintiffs sought damages (inter alia) for
the intentional infliction of emotional distress.'5 ' That claim, the court
adumbrated, lacked two requisite elements. Initially, plaintiffs' evidence
did not "rise to [the] level"'52 of proving defendant's "outrageousness
and egregiousness. ""' Moreover, the court concluded, the record failed
to reveal "the degree of wilfulness or wantonness that is necessary for
a claim of intentional infliction of emotional distress." s4
As indicated, claimants frequently seek evasion of sovereign immunity
by pursuing municipalities under the "nuisance" theory.'55 Plaintiff
employee unsuccessfully attempted that tactic in Wright v. City of
Cochran' for damages suffered when shot by a co-worker.'57 Re-

148. Id. at 728, 548 S.E.2d at 370. "[Alithough some of the City's drainage system
flows into the creek, since it is the low point in that area of town, there is no evidence that
the City has done anything to cause the volume of water in the creek to exceed that which
would naturally occur." Id. at 726, 548 S.E.2d at 369. The court thus affirmed the trail
judge's grant of summary judgment to the municipality. Id. at 725, 548 S.E.2d at 369.
149. 251 Ga. App. 615, 554 S.E.2d 783 (2001).
150. Defendant cemetery discovered its mistake some sixteen years later and, at its
expense, removed and reburied the casket in the correct plot. Id. at 615, 554 S.E.2d at 784.
151. Id. Plaintiffs also sued for trespass and wrongful burial. Id. As to trespass, the
court held that plaintiffs possessed "no property interest in the lot." Id. at 617, 554 S.E.2d
at 786 (citation omitted). As to wrongful burial, the court held there was no evidence of
wrongful abuse to the body. Id. at 618, 554 S.E.2d at 787.
152. Id. at 617, 554 S.E.2d at 785.
153. Id. at 616, 554 S.E.2d at 785. "To warrant the imposition of liability for such
claim, the conduct must be 'so outrageous in character, and so extreme in degree, as to go
beyond all possible bounds of decency, and to be regarded as atrocious, and utterly
intolerable in a civilized community,'" Id. (quoting Northside Hosp. v. Ruotanen, 246 Ga.
App. 433, 435, 541 S.E.2d 66, 69 (2000)).
154. Id. at 617, 554 S.E.2d at 786. This was so, the court observed, "[elven if the City
and funeral home were insensitive or negligent in failing to obtain the express permission
of the plaintiffs prior to moving their mother's grave." Id., 554 S.E.2d at 785-86. The court
accordingly affirmed the trial judge's grant of the municipality's motion for summary
judgment. Id.
155. For treatment of nuisance liability in Georgia local government law, see SENTELL,
MUNICIPAL TORT LIABILITY, supra note 121, at 117-34; R. Perry Sentell, Jr., Georgia County
Liability:Nuisance or Not?, 43 MERCER L. REV. 1 (1991); R. Perry Sentell, Jr., Municipal
Liability in Georgia: The "Nuisance"Nuisance, 12 GA. ST. B.J. 11 (1975).
156. 253 Ga. App. 314, 558 S.E.2d 844 (2002).
157. Id. at 314, 558 S.E.2d at 845. The incident occurred after the employees had
arrived at work but before they had actually begun work. Id. Plaintiff attempted to
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jecting plaintiff's claim that the City maintained a nuisance by failing
to fire the co-worker following a prior altercation, the court emphasized
that the co-worker had not instigated that incident." Accordingly, no
previous occasion during the co-worker's twenty years of employment
"would have put the City on notice" that he would shoot another
9
employee.1
Offering yet another remedial path past immunity, the Civil Rights
Act of 1871 (in its famed "Section 1983")16 imposes governmental
responsibility for the deprivation of constitutional rights.16 ' This route
afforded plaintiff only limited success in Outlaw v. Nasworthy, 62 a
§ 1983 action for injuries plaintiff received in an altercation with a
Sustaining summary judgment for the
municipal police officer.'
municipality, the court found no evidence of the requisite "'official ...
policy or custom of using excessive force against arrestees.'"'1 However, the court of appeals reversed summary judgment for the officer on
grounds that the test for "qualified immunity" could not yet be applied. 6
Whether the officer's conduct violated "'clearly established
statutory or constitutional rights of which a reasonable person would
have known'" depended on the facts of the case." Those facts stood

recover workers' compensation but his claim was denied because the incident "occurred
before his work shift, was the result of a personal dispute . . ., and was unrelated to his
job." Id. at 315, 558 S.E.2d at 845. Plaintiff then brought the nuisance action against the
municipality. Id.
158. Id. "With the exception of this one fight, which was not instigated by [the coworker], the evidence was that [the co-worker] had never been involved in any other fight
or altercation and had never shot or threatened to shoot anyone." Id.
159. Id. "It follows that the City cannot be held liable for the 'maintenance of that
dangerous condition after knowledge thereof.'" Id., 558 S.E.2d at 845-46 (quoting City of
Atlanta v. Chambers, 205 Ga. App. 834, 838, 424 S.E.2d 19, 23 (1992)).
160. 42 U.S.C. § 1983 (1994 & Supp. IV 1998 & Supp. V 1999).
161. For perspective on local government's experience with § 1983 liability, see R.
PERRY SENTELL, JR., GEORGIA LOCAL GOVERNMENT LAW'S ASSIMILATION OF MONELL:
SECTION 1983 AND THE NEW "PERSONS" (1984); R. Perry Sentell, Jr., Local Government
and ConstitutionalTorts: In the Georgia Courts, 49 MERCER L. REV. 1 (1997).
162. 250 Ga. App. 362, 551 S.E.2d 785 (2001).
163. Id. at 363,551 S.E.2d at 787. Plaintiff"alleged that [the officer] violently attacked
her without cause." Id.
164. Id. at 365, 551 S.E.2d at 789 (quoting Bell v. City of Albany, 210 Ga. App. 371,
373, 436 S.E.2d 87, 90 (1993)).
165. Id. at 364, 551 S.E.2d at 788. "Application of this test under the circumstances
of this case, however, is not possible at this stage of the proceedings." Id.
166. Id. at 363, 551 S.E.2d at 787 (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818
(1982)).
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dispute," the court emphasized, and the jury must first decide
in "sharp
67
them.1

Plaintiffs of the period also pressed their claims directly against
Generally, those claims sucmunicipal officers and employees.'
cumbed to the defendants' "official immunity" i.e., the immunity
conferred by the Georgia Constitution upon individual public agents for
discretionary actions performed without actual malice. 1 9 That precise
fate (adverse summary judgment) befell plaintiff's action in Cameron v.
Lang,170 a suit for damages plaintiff suffered when struck by a police
officer involved in a high speed chase. 17 In summary fashion, the
supreme court announced the pivotal points: first, the officer exercised
evidence
his discretion in deciding to give chase, 172 and second, no
"1 3
indicated that he "acted with malice or an intent to injure. 7
The court of appeals reached a similar conclusion in Carter v.
Glenn,174 a case arising from plaintiff's alleged rape by a municipal
police officer. In her action against the mayor and police chief, plaintiff
charged negligence in hiring and retaining the officer and in failing to
perform adequate background checks. 17 Affirming summary judgment
for defendants, the court reasoned that "'[t]he operation of a police
department, including the degree of training and supervision to be
provided its officers, is a discretionary governmental function .... 76

167.

Id. at 364, 551 S.E.2d at 788.

"Threshold findings of fact concerning the

circumstances of [plaintiffs] arrest must be made before the immunity issue can be
decided. Only a jury can do this .... Based upon the jury's factual findings, the trial
court may then be authorized to determine whether [the officer] is entitled to qualified
immunity." Id.
168. For perspective on the liability of local government officers and employees, see R.
Perry Sentell, Jr., GeorgiaLocal Government Officers: Rights for Their Wrongs, 13 GA. L.
REV. 747 (1979); R. Perry Sentell, Jr., Individual Liability in Georgia Local Government
Law: The Haunting Hiatus of Hennessy, 40 MERCER L. REV. 27 (1988); Sentell, The
Summer of'92, supra note 121, at 405.
169. GA. CONST. art. I, § 2, para. 9.
170. 274 Ga. 122, 549 S.E.2d 341 (2001).
171. Id. at 122, 549 S.E.2d at 343.
172. Id. at 125, 549 S.E.2d at 345. The court said that "[a]llegations ...that the officer
ran the stop sign without turning on his blue lights or his siren do not change his decision
to engage in a high speed pursuit into a ministerial act .... " Id., 549 S.E.2d at 346.
173. Id. The court affirmed the grant of summary judgment to the police officer. Id.
at 126, 549 S.E.2d at 346. The court of appeals reached a similar conclusion in the similar
survey period case of Roundtree v. Cloud, 250 Ga. App. 334, 551 S.E.2d 770 (2001).
174. 249 Ga. App. 414, 548 S.E.2d 110 (2001).
175. Id. at 417, 548 S.E.2d at 113. Plaintiff alleged that "such background checks were
ministerial functions." Id.
176. Id. (quoting Lowe v. Jones County, 231 Ga. App. 372, 373, 499 S.E.2d 348, 350
(1998)).
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As for the charged negligence, "'there has been no showing of any
conduct by [the mayor or police chief that] would amount to wilfulness,
' 7' 7
malice or corruption.""
In an effort to avoid the "official immunity" obstacle, plaintiff in City
of Atlanta v. Heard.. alleged that city detectives arrested him upon
the basis of a "flawed investigation." 7 ' This conduct, plaintiff charged,
constituted "ministerial acts for which no immunity applies."8 ° The
court, however, remained unmoved: "Regardless of whether the
detectives' decisions to not [sic] scrutinize certain evidence and to arrest
[plaintiff] were flawed, those decisions remain discretionary. " ""'
Without evidence of "wilfulness, 8malice,
or corruption," the court
2
therefore rejected plaintiff's action.
H. Zoning
In North Georgia Mountain Crisis Network, Inc. v. City of Blue
Ridge,183 the court of appeals considered the zoning status of property
allegedly purchased for use as a domestic violence center. Before
defendant's purchase of the house, the municipality notified defendant
that the center was not permitted under the existing residential
zone. 8 4 After the purchase, the City effected an amendment to the
zoning ordinance, striking the word "institutions" from permitted
residential zone uses.'
Upon the City's action to enjoin the violence
center's operation, defendant claimed the benefit of a grandfather clause

177.

Id. (quoting Lowe, 231 Ga.App. at 373, 499 S.E.2d at 350).

178. 252 Ga. App. 179, 555 S.E.2d 849 (2001).
179. Id. at 182, 555 S.E.2d at 853. The detectives had investigated plaintiff's auto shop
under authority of Georgia's Used Motor Vehicles Dealers' and Used Motor Vehicle Parts
Dealers' Registration Act, O.C.G.A. sections 43-47-1 to -22 (2002), had found apparently
stolen vehicles, and had arrested plaintiff. Following grand jury indictment, plaintiff was
acquitted of the charges and filed this action against the detectives. Id. at 180, 555 S.E.2d

at 851.
180. Id. at 182, 555 S.E.2d at 853.
181. Id. at 183, 555 S.E.2d at 853.
182. Id. at 182, 555 S.E.2d at 853 (quoting Hennessy v. Webb, 245 Ga. 329, 331, 264
S.E.2d 878, 880 (1980)). The court reversed the trial judge's refusal to grant defendants'
motion for summary judgment. Id. at 183, 555 S.E.2d at 853.
183. 248 Ga. App. 450, 546 S.E.2d 850 (2001).
184. On three different occasions prior to the purchase, the City notified attorneys of
the defendant organization of the City's position that "a crisis center could not be located
in an R-1 zone." Id. at 451, 546 S.E.2d at 851.
185. On application of the governing authority, the municipal planning commission
adopted an amendment striking "the words 'or institutions' from the permitted uses for R-1
zoning." Id., 546 S.E.2d at 852.
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in the zoning ordinance for its alleged nonconforming use." 6 Rejecting
defendant's position, the court found no evidence that the house had
been previously used in a nonconforming manner.18? The court
reasoned that "'a use which is merely contemplated for the future but
unrealized as of the effective date of the regulation' does not constitute
a nonconforming use."'
As for a "vested right" to use the property
under its original zoning, the court stressed the City's pre-purchase
8 9 Thus,
warnings to defendant."
defendant had made no "change of
position" on the assurance that the use would be permitted."9° Finally,
the court turned to defendant's argument of discrimination from the
post-purchase amendment of the zoning ordinance: "The [defendant] has
not been singled out as it contends, because the amended ordinance is
applicable to all property owners in R-1 zones." 9 ' Accordingly, the
court affirmed the trial judge's issuance of an injunction. 92
The supreme court proved similarly unreceptive to the landowner's
complaint in Jervey v. City of Marietta.93 There, plaintiff challenged
as an unconstitutional "taking" the municipality's refusal to rezone his
property from "Office-Institutional" to "Retail-Commercial." 94 Initially, the court determined that the trial judge had applied the correct legal
standard of review: "whether the current 01 zoning classification causes
the property owner a significant detriment having no substantial

186. Id.
187. Id.
The Crisis Network had purchased the ... house with hopes of relocating its
[domestic violence] shelter there after its lease expired on the other property. The
Crisis Network had not made any efforts to make the house useable as a shelter
or to bring the house into compliance with state and federal funding requirements.
Id. at 451-52, 546 S.E.2d at 852.
188. Id. at 452, 546 S.E.2d at 852 (quoting Rainwater v. Coweta County Bd. of Zoning
Appeals, 123 Ga. App. 467, 468, 181 S.E.2d 540, 541 (1971)).
189. Id. at 453, 546 S.E.2d at 853.
190. Id. "Under these circumstances, we find that the Crisis Network did not acquire
a vested right to use the property as zoned on the purchase date." Id.
191. Id. (citation omitted). "Thus, we find no merit in the Crisis Network's argument
that the amendment was enacted for discriminatory purposes." Id.
During the period case, in Kay v. Davis, 253 Ga. App. 884, 884-85, 560 S.E.2d 761, 762
(2002), the court of appeals rejected an action by landowners for the city's failure to enforce
maintenance of a buffer zone between their residential property and adjoining residential
property upon which grading work was being done. The court held the city ordinance to
require a buffer zone only between residential and commercial properties, and that "no 15foot buffer is required between two residential lots." Id. at 886-87, 560 S.E.2d at 763.
192. 248 Ga. App. at 453, 546 S.E.2d at 853.
193. 274 Ga. 754, 559 S.E.2d 457 (2002).
194. Id. at 754, 559 S.E.2d at 458. Plaintiff sought the rezoning in order to permit the
development of a Walgreen's store. Id.
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relation to the public health, safety, morality, and welfare."19 5 Emphasizing the current zone's purpose as providing "a buffer for an adjoining
residential area,"' the court reasoned that the local government is
best situated to resolve "zoning controversies that involve fringe
areas."'9 7 Consequently, "[t]he trial court was authorized to find that
the current designation of the property is fully justified by the public's
interest in protecting surrounding residential neighborhoods."' 98
II.

COUNTIES

A.

Officers and Employees
The eternal tension between a county's "constitutional officers" and its
governing authority manifested itself during this survey period in
Boswell v. Bramlett."' There, the clerk of the superior court20 0 challenged the county commissioners' power to refuse pay increases to two
employees. °' In resolving the stand-off, the supreme court initially
declared ambiguous a local statute dealing with the commission
chairman's salary authority.2 2 Otherwise, the court observed, employees of constitutionally elected officers are not generally considered
county employees.2 3
Although commissioners possess power to
approve the clerk's proposed office budget, "the commission does not
195. Id. "To prevail," the court emphasized, plaintiff "must show that the 01
classification results in a significant detriment to him and that it has no substantial
relation to public welfare." Id.
196. Id. at 755, 559 S.E.2d at 459. The court stressed that "[m]aintaining the integrity
of existing residential neighborhoods is a valid public interest." Id.
197. Id. (citing Holy Cross Lutheran Church v. Clayton County, 257 Ga. 21, 23, 354
S.E.2d 151, 153 (1987)).
198. Id. (citing Holy Cross, 257 Ga. at 23, 354 S.E.2d at 153). "Since the City showed
that the public derives a substantial benefit from the present 01 zoning of the fringe
property and [plaintiff] produced no clear and convincing evidence demanding a contrary
finding, the trial court's order finding no unconstitutional taking must be affirmed." Id.
(citing Flournoy v. City of Brunswick, 248 Ga. 573, 574, 285 S.E.2d 16, 18 (1981)).
199. 274 Ga. 50, 549 S.E.2d 100 (2001).
200. The court characterized the clerk as "a constitutionally elected officer under Art.
IX, Sec. I, Para. III of the Georgia Constitution." Id. at 50, 549 S.E.2d at 101.
201. Id. The commissioners had initially paid the increases but then concluded that
the clerk had exceeded her authority and demanded return of the moneys. Id.
202. Id. at 52, 549 S.E.2d at 102 (1984) (Ga. Laws 4628, 4630). Because county powers
are limited and strictly construed, said the court, "we conclude that the local act does not
grant to the chairman the authority to fix the compensation of [the clerk's] employees."
Id.
203. Id. at 51, 549 S.E.2d at 102. "Ordinarily, employees of constitutionally elected
officers of a county are considered employees of the elected officer and not employees of the
county, as represented by the local governing authority." Id.
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have the authority to dictate to [the clerk] how she will spend the budget
that has been approved for her office."" 4 Because evidence showed
sufficient money in the clerk's approved budget to meet the contested
increases, the court upheld her petition for mandamus."' 5
An alleged conflict of interest underlay citizens' efforts in Crozer v.
Reichert'° to prevent construction of a telecommunications tower on
land owned by the county planning director."°7 Plaintiffs complained
that the director had submitted to his own office his application for

conditional use20" and that he possessed a pecuniary interest in the
application's approval. 0 9 By virtue of those actions, plaintiffs charged,
the director had "violated his duties as a trustee" under the state
constitution.210 Reversing defendants' summary judgment, the su-

preme court deemed their evidence deficient in two respects: it failed to
establish that the director was not a "public officer" under the constituit failed to show that he did not labor under a conflict of
tion, 11 and
212
interest.

204. Id. at 52, 549 S.E.2d at 103.
205. Id. The court also concluded that the clerk was "entitled to reasonable attorney
fees for the independent counsel she [employed] to bring the action." Id. at 53, 549 S.E.2d
at 103.
206. 275 Ga. 118, 561 S.E.2d 120 (2002).
207. Defendant planning director had leased the land to a private corporation for
construction of the tower, dependant upon the director's obtaining a conditional use permit
for installation. Id. at 119, 561 S.E.2d at 121.
208. The planning director had submitted his application to his own office, where it was
approved by his assistant and subordinate. Her recommendation for approval was
subsequently approved by the county board of commissioners. Id.
209. Id. Plaintiffs alleged that the director "has a pecuniary interest in the approval
of the application; that as a result, a conflict of interest exists." Id.
210. Id. The GA. CONST. art. I, § 2, para. 1 provides that: "All government, of right,
originates with the people, is founded upon their will only, and is instituted solely for the
good of the whole. Public officers are the trustees and servants of the people and are at all
times amenable to them."
211. Crozer, 275 Ga. at 122, 561 S.E.2d at 123. The court criticized the trial judge's
reliance upon O.C.G.A. section 45-10-20(9) (2002) for a definition of "public official," on
grounds that the courts had consistently given the term a broader application. Id. at 120,
561 S.E.2d at 122. "Thus, if the individual is appointed, the determination of whether he
is a public officer is to be made based on an analysis of that person's duties, powers[,] and
obligations, not the extent of his authority." Id. (citing Bradford v. Justices of Inferior
Court, 33 Ga. 332 (1862)).
212. Id. at 122, 561 S.E.2d at 123. "Among other factors, the record is silent as to the
manner in which [the director] obtained his position as planning director, and the duties
and responsibilities associated with that position." Id.
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Openness

County concerns with the Open Meetings Act 21 occupied both
appellate courts during the period under scrutiny. 14 In Maxwell v.
Carney,2 1 the supreme court focused upon space required for members
of the public who attend regular meetings of the county governing
Declaring overbroad a trial judge's order requiring
authority."'
adequate seating for all, the court sketched the inordinate potential:
under that order the commission must "provide seating for everyone in
the county if they all decided to attend a meeting."21 7 "This," the court
asserted, "was not the intent of the Open Meetings Act."21s Rather,
the statute requires "adequate, advance notice of a meeting-not

physical access to all members of the public."219
On two occasions, the court of appeals considered a county's claimed
exception from the Act's open meetings requirement. Moon v. Terrell
County22° featured a special meeting during which the county commissioners terminated a deputy warden's employment. 221 In response to
the County's claim to a statutory exception for meetings to discuss
personnel, 22 2 the court stressed that exception's inapplicability to
meetings at which the County considers evidence. 223 Emphasizing a
necessary "strict construction" of any exceptions to the open meetings

213. O.C.G.A. §§ 50-14-1 to -6 (2002).
214. For early discussion of the "openness movement" in Georgia local government law,
see R. Perry Sentell, Jr., The Omen of"Openness" in Local Government Law, 13 GA. L. REV.
97 (1978).
215. 273 Ga. 864, 548 S.E.2d 293 (2001).
216. Id. at 864, 548 S.E.2d at 294. The case arose from a commissioners' meeting when
the room was inadequate to hold all members of the public who showed up. Id.
217. Id. at 865, 548 S.E.2d at 295.
218. Id.
219. Id. Although reversing that part of the trial judge's order, the court found no error
in the judge's requirement that "the commission ... conduct meetings in the [county's]
larger meeting room if the usual meeting room is insufficient to accommodate the public."
Id. at 864, 548 S.E.2d at 295.
220. 249 Ga. App. 567, 548 S.E.2d 680 (2001).
221. Id. at 568, 548 S.E.2d at 682. The commission chair had called the special
meeting to consider the deputy's continuing employment with the county. Id. at 567-68,
548 S.E.2d at 682.
222. O.C.G.A. § 50-14-3(6) (2002).
223. 249 Ga. App. at 568, 548 S.E.2d at 682. The statute declares the exception when
meetings involve "discussing or deliberating upon the ... dismissal ... of a public officer
or employee but not when receiving evidence or hearing argument on charges filed to
determine disciplinary action or dismissal of a public officer or employee." O.C.G.A. § 5014-3(6).
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requirement, 224 the court observed that the commissioners had "clearly
considered" a letter from the State Department of Corrections("DOC").125 Accordingly, the court determined that the closed
meeting violated the Act, and "the actions taken during that meeting are
22
void.""
The court continued its strict construction approach in Claxton
Enterprise v. Evans County Board of Commissioners,227 involving a
commissioners' meeting to consider accrued leave benefits for the county
recreation director.2' The County's proffered reason for closure rested
upon the Act's "attorney-client exception",2 9 and was based upon the
director's statement that he would use all "legal means necessary to get
compensated." 2 0 Declaring that statement insufficient to trigger the
exception, 21 1 the court reasoned that "[the director] had not hired a
lawyer, sent a demand letter, filed a lawsuit, or undertaken any of the

224. "Any exception to the requirement that meetings shall be open must be strictly
construed." Moon, 249 Ga. App. at 569, 548 S.E.2d at 682 (citing Steele v. Honea, 261 Ga.
644, 645, 409 S.E.2d 652, 654 (1991)).
225. Id. That letter instructed the county that the deputy could no longer have contact
with state inmates in the county prison, a necessary prerequisite to his employment as the
county's deputy warden. Id. at 567, 548 S.E.2d at 682. "In this case, the record clearly
establishes that the board acted pursuant to the letter from the DOC, which was clearly
considered because it was the stated basis for [the deputy's] termination." Id. at 569, 548
S.E.2d at 682-83.
226. Id., 548 S.E.2d at 683. The court also held that "[t]he minutes do not reflect 'the
names of the members present and the names of those voting for closure' as required by
[O.C.G.A. section] 50-14-4(a) [(2002)], but only indicate the names of the commissioners
moving and seconding the motion to go into closed session." Id. In a specially concurring
opinion, Judge Smith expressed concern over a hypothetical case in which the commissioners may have simply discussed a conversation between a board member and a DOC
representative without reference to a letter. Id. at 570, 548 S.E.2d at 683 (Smith, J.,
concurring specially). "Under a literal interpretation of the statute, a closed meeting in
those circumstances may have been authorized. I question," Judge Smith observed,
"whether such a meeting, where simple hearsay may have served as a basis for dismissal,
would have afforded [the deputy] the safeguards afforded by the Open Meetings Act." Id.
227. 249 Ga. App. 870,549 S.E.2d 830(2001), cert. denied, 2002 Ga. LEXIS 801(2002).
228. The budget under consideration contained a line item allocation of an amount to
constitute the first installment of a payment to compensate the director for his accrued
leave benefits. Id. at 870-71, 549 S.E.2d at 832.
229. Id. at 872, 549 S.E.2d at 833 (citing O.C.G.A. § 50-14-2(1)). A closed meeting is
authorized to consult with legal counsel on "pending or potential litigation, settlement,
claims, administrative proceedings, or other judicial actions brought or to be brought by
or against the agency." Id. at 873-74, 549 S.E.2d at 834 (quoting O.C.G.A. § 50-14-2(1)
(2002)).
230. Id. at 871, 549 S.E.2d at 832. The director had reportedly made that statement
to the county administrator. Id.
231. Id. at 874, 549 S.E.2d at 834. The court observed that "[i]n our litigious society,
a governmental agency always faces some threat of suit." Id.
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traditional steps leading up to litigation or to the formal assertion of his
claim."232 His statement of intention to utilize "legal means" constituted only "an idle threat," the court concluded, "a statement that, standing
alone, was insufficient to justify closing a meeting under [O.C.G.A.
section] 50-14-2. "233
C. Powers
The survey period encompassed legal challenges to a broad array of
county powers with both appellate courts called to effect resolution. In
Pryor Organization, Inc. v. Stewart,2 M the supreme court considered
an effort to mandamus a sheriff's reinstatement of a surety's authority
to write bail bonds. 235 Emphasizing the "extraordinary" nature of
mandamus 26 and reviewing evidence of the surety's prior arrest for
impersonating an officer,237 the court rejected plaintiff's action.3 8
"[T]he Sheriff, in the exercise of his discretion, was authorized to find

232. Id., 549 S.E.2d at 835.
[W]e hold that a meeting may not be closed to discuss potential litigation under
the attorney-client exception unless the governmental entity can show a realistic
and tangible threat of legal action against it or its officer or employee, a threat
that goes beyond a mere fear or suspicion of being sued.
Id., 549 S.E.2d at 834.
233. Id., 549 S.E.2d at 835 (referencing O.C.G.A. § 50-14-2). The court rejected
plaintiff's argument of an additional violation through a series of telephone calls concerning
the stated reason for the closure. Id. at 875, 549 S.E.2d at 835. "Because this meeting
occurred between the county administrator and the commissioners individually, over a
period of time, and at no particular place," it did not fall under the statute's definition of
a meeting as one which occurs "'at a designated time and place.'" Id. (quoting O.C.G.A.
§ 50-14-1(a)(2) (2002)). Finally, the court did find an additional violation when the minutes
and affidavit for closure of a July I meeting were not recorded until August 3. Id. at 877,
549 S.E.2d at 836. "The Act requires that the minutes and affidavits be timely recorded
and made open to public inspection so that the general public knows when and where to
find an official accounting of the business that transpired." Id.
234. 274 Ga. 487, 554 S.E.2d 132 (2001).
235. Id. at 487, 554 S.E.2d at 133. Although plaintiff had previously engaged in the
bail bond business in the county, defendant (the newly elected county sheriff) refused to
allow him to continue. Id.
236. Id., 554 S.E.2d at 134. "Mandamus is an extraordinary remedy that can be
granted only when the petitioner has a clear legal right to the relief sought and no other
adequate remedy at law." Id. For discussion of mandamus in local government law, see
SENTELL, MISCASTING MANDAMUS, supra note 79.

237. 274 Ga. at 490, 554 S.E.2s at 135. Plaintiff had been arrested for impersonation
in making an unauthorized stop of a vehicle. Id.
238. Id. at 491, 554 S.E.2d at 136. Holding the sheriff's revocation of plaintiff's
authority neither arbitrary nor capricious, the court affirmed the trial judge's denial of
plaintiff's petition for mandamus. Id.
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that [the surety] did not conform to the ethical standards of that
profession" and lacked "good moral character."" 9
Contrarily, the court upheld the challenge in Henry County Record,
Inc. v. Community Newspaper Holdings, Inc.,2" a case involving the
power of appropriate officials to change the county's official "legal
organ."241 In considering the challenged change, the court emphasized
the applicable statute's requirement that the designated newspaper must
"have and maintain" a seventy-five percent paid circulation for the prior
two years. 242 Given that mandate, the court held, the officials could
not select a paper having only an "average" seventy-five percent
circulation figure over the two-year period.24
In Page v. State,24 the court of appeals was called to analyze a
county's "hot pursuit" power to stop and arrest a drunken driver
proceeding from the county into another jurisdiction. 24' The power's
essence, the court reasoned, does not require a high speed chase from
one jurisdiction to another,2 46 but rather a pursuit characterized by

239. Id. at 490, 554 S.E.2d at 136. The court relied upon O.C.G.A. section 17-6-50(b)(3)
(1997 & Supp. 2002) requiring that a professional bondsperson be "of good moral
character." Id. at 489, 554 S.E.2d at 135. The court reversed the trial judge's finding that
the surety had also violated a statute prohibiting his loitering around jails and soliciting
the business of incarcerated prisoners (O.C.G.A. section 17-6-52 (1997)). Id. The court
found that plaintiff's filming a television commercial some two years earlier in the lobby
of the then-sheriff's office did not violate the above statute. Id., 554 S.E.2d at 134-35.
240. 274 Ga. 353, 554 S.E.2d 150 (2001).
241. Id. at 353, 554 S.E.2d at 151. O.C.G.A. section 9-13-142 (1993 & Supp. 2002)
authorizes the county sheriff, probate court judge, and superior court clerk to designate
(and change) the official legal organ of the county. Here, those officials had purported to
change the designation from plaintiff newspaper to another, and plaintiff sought both
mandamus and injunctive relief, contending that the officials' new choice was not legally
qualified. 274 Ga. at 353, 554 S.E.2d at 151.
242. Id. "[O.C.G.A. section 9-13-142(a)(3)] provides, in pertinent part, that no
newspaper shall be declared the official organ of any county unless '[f]or a the period of two
years prior to designation and thereafter, the newspaper shall have and maintain at least
[seventy-five] percent paid circulation as established by an independent audit.'" Id.
243. Id. "The evidence presented to the trial court established that the [newly chosen
newspaper's] circulation had fallen below [seventy-five] percent paid circulation for
approximately six months out of the two-year period prior to designation." Id.
Accordingly, the court affirmed the trial court's grant of plaintiff's petition. Id. at 354, 554
S.E.2d at 151.
244. 250 Ga. App. 795, 553 S.E.2d 176 (2001).
245. Id. at 797, 553 S.E.2d at 179. Defendant charged a failure to prove venue on
grounds that the arresting county officer had begun following defendant, a possible hit and
run DUI, inside the county but effected the arrest just beyond the county's limits. Id. at
796, 553 S.E.2d at 178.
246. Id. at 797, 553 S.E.2d at 179. "Nor is there any requirement that the officer
activate emergency lights or a siren before leaving his jurisdictional territory." Id.
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"continuity and immediacy."247
Having seen defendant "commit
several moving violations while driving in [the] [c]ounty," 25 the officer
was authorized to stop and arrest defendant beyond the county line.249
The court faced a closer "power" question in Bryan County v. Yates
Paving & Grading Co.,250 litigation over a county's authority to submit
to binding arbitration proceedings resulting from a road improvement
contract.25 ' On the one hand, the court conceded, a county's powers
are strictly construed, 252 and general statutes do not expressly empower county assent to arbitration.
On the other hand, the road
improvement contract provided for arbitration, public policy favors
arbitration,2 54 and general statutes encourage an efficient county road
system.255 From this balance, the court concluded, "[Tjhe County's
authority to agree to arbitration is implied from the express grant of
power to enter into road construction contracts." 256 Accordingly, the
court declared the contract's arbitration clause "valid and enforceable"
against the County.257

247. Id. "A pursuing officer may, and should, wait to stop and arrest a suspect 'at the
first opportunity for doing so which [is], under the circumstances, safe for all concerned-[the suspect], the officers and other motorists.'" Id. (quoting Poss v. State, 167 Ga.

App. 86, 87, 305 S.E.2d 884, 886 (1983)).
248. Id. at 796, 553 S.E.2d at 178. "The evidence of [defendant's] intoxication, although
gathered on [the other county's] soil, was sufficient to support the inference that
[defendant] had been intoxicated moments earlier while he was observed driving in [the
arresting officer's] County." Id.

249. Id. at 797, 553 S.E.2d at 179. The court thus affirmed the defendant's conviction.
Id.
250. 251 Ga. App. 441, 554 S.E.2d 584 (2001).
251. Id. at 441, 554 S.E.2d at 585. The County had entered into a road improvement
contract with defendant, had replaced defendant during the project, and contested
defendant's effort to enforce the contract's provision for binding arbitration proceedings.
Id. The County contended that it had "committed an ultra vires act in entering into
binding arbitration on behalf of a political body, since the state legislature [had] not
granted counties such authority." Id.
252. "Ifthere is a reasonable doubt as to whether [a county] has a particular power,
the doubt must be resolved in the negative." Id.
253. Id. at 441-42, 554 S.E.2d at 585-86 (discussing O.C.G.A. § 32-4-42 (2001 & Supp.
2002)).
254. "Considering the fact that public policy favors the use of arbitration as a means
of resolving disputes, the County's agreeing to submit disputes regarding the construction
contract to arbitration is a reasonable exercise of its power." Id. at 442, 554 S.E.2d at 586.
255. rd. "Title 32 is to be liberally construed to this end: the efficient operation and
development of the county road system." Id., 554 S.E.2d at 585.
256. Id., 554 S.E.2d at 586. "In fact, the County's agreeing to submit disputes
regarding a construction contract to arbitration (versus litigation) is a proper and
reasonable means of assuring the efficient development of the public road system." Id.
257. Id. at 443, 554 S.E.2d at 586.
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The court of appeals was far less hospitable in Board of Natural
Resources v. Monroe County2 to the County's power to challenge the
state board's air quality standards.259 Initially, the court delineated
the two rules in issue, "open burning" and "gasoline marketing," and
noted their 2003 effective date. 20" As for each rule, however, the
County had shown only a possible future effect: 61 it had failed to
demonstrate that either rule "will actually adversely affect its interests
in any immediate or certain way."6 2 Accordingly, the court declared
the County's imperiled interests "not legally protectible" 26 and
insuffi2
cient to confer standing for a challenge to the rules' validity. "
D. Regulation
In the more particularized realm of "power," county regulatory efforts
drew challenges in an assortment of governmental contexts. 26 5 Cobb
County v.Crusselle2 6 featured a county development standard requiring that sewer systems be designed by a registered civil engineer. 7
Rejecting an attack upon the standard's validity, the supreme court
found the standard unaffected by general statutes describing activities

258. 252 Ga. App. 555, 556 S.E.2d 834 (2001), cert. denied, 202 Ga. LEXIS 300(2002).
259. Id. at 556, 556 S.E.2d at 835. The area in which the County was located had been
declared an "Area of Influence" in relation to the metropolitan area, and the board had
announced new rules restricting certain emissions. The County sought a declaratory
judgment against the rules. Id.
260. Id. at 558, 556 S.E.2d at 837. The County claimed that "it uses open burning as
one possible means of clearing the land when it builds roads. It also claims ownership of
a fuel depot." Id.
261. Id. "At best, [the] County has shown that these two contested [Georgia
Department of Natural Resources, Environmental Protection Division for Air Quality
Control] rules may have a future economic effect upon the county." Id.
262. Id. "Whether such cost increases (from the emissions rule] come to pass, however,
is uncertain ....Similarly, if the county clears land to build new roads, it may or may not
choose to burn the resulting debris." Id.
263. Id. at 559, 556 S.E.2d at 837. "To establish a legal interest sufficient to maintain
standing under the Declaratory Judgment Act, [O.C.G.A. section 9-4-1 to -10 (1981)] a
party must show that his rights are in direct issue or jeopardy." Id. at 557, 556 S.E.2d at
836.
264. Id. at 559, 556 S.E.2d at 837. The County "lacks standing to challenge the rules
at issue. Consequently, the trial court erred in denying [defendant's] motion for summary
judgment." Id.
265. For background on the local government regulatory power in Georgia, see Sentell,
"AscertainableStandards,"supra note 64, at 19; Sentell, Discretion,supra note 64, at 614;
Sentell, Reasoning by Riddle, supra note 39, at 114.
266. 274 Ga. 78, 548 S.E.2d 306 (2001).
267. Id. at 78, 548 S.E.2d at 307 (discussing Cobb County Development Standard
§ 409.01.02).
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performed by land surveyors. 23 Those statutes, the court reasoned,
were merely definitional and in no way prohibited performance of the
described activities "by other qualified professionals who are lawfully
authorized to undertake them."219 "It is uncontroverted," the court
asserted, "that registered civil engineers are lawfully authorized to
design and approve storm drainage systems."270
The county's regulatory actions likewise withstood challenge in Enre

Corp. v. Wheeler County Board of Commissioners.2 71 There, the court
2 72

sustained the County's refusal to issue a "certificate of consistency"
for plaintiff's proposed recycling plant on grounds that the proposal
failed compliance with the regional solid waste management plan.273
Reviewing County evidence that elements of the proposal were "grossly
unrealistic," 274 incompatible with water resources,2 7' and misrepresentative,2762 77the court held the County's refusal "neither arbitrary nor
capricious."

The court was far less receptive to the County's efforts in Outdoor
Systems, Inc. v. Cobb County2 78 to revoke a permit for a nonconforming, off-premises advertising sign which had been damaged by a
tornado.27 ' The County acted under an ordinance permitting only
268, Id. OC.G.A. section 43-15-2(6) (2002) "sets forth ... certain activities which a
professional land surveyor may perform. [It] does not purport to reserve these designated
activities for performance exclusively by land surveyors...." Id.
269. Id.
270. Id.
The requirement in [the] County Development Standard.,. that sewer systems
be designed and approved by a registered civil engineer does.., not detract from
or hinder the operation of [the statute] .... Because the development standard
does not conflict with the statute, we reverse that part of the trial court's ruling
finding the standard to be unconstitutional ....
Id.
271. 274 Ga. 17, 549 S.E.2d 67 (2001).
272. Id. at 17, 549 S.E.2d at 67.
273. Id. at 18, 549 S.E.2d at 68. The certificate is required by O.C.G.A. section 12-824(g) (2001). Id. at 17 n.1, 549 S.E.2d at 68 n.1.
274. "The county.., presented evidence that [plaintiff's] goal of turning [ninety-six]
percent of unseparated solid waste into reusable material was grossly unrealistic." Id. at
18, 549 S.E.2d at 68.
275. "The county ... presented evidence that the proposed water usage was not
compatible with the limited water resources in the area . . .

."

Id.

276. "[Tlhe county presented evidence that it had information that [plaintiffs]
application contained material misrepresentations." Id.
277. Id. The court thus affirmed the trial judge's denial of plaintiffs petition for
mandamus. Id.
278. 274 Ga. 606, 555 S.E.2d 689 (2001).
279. Plaintiff had restored the sign after tornado damage; the County contended that
plaintiff had made more than "minor" repairs and revoked the sign permit. Id. at 606, 555
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minor repairs to nonconforming signs, 28 with plaintiff urging that the
281
ordinance permits an unconstitutional "taking."
Reversing summary
judgment for the County, a majority of the supreme court rendered two
determinations:
first, plaintiff sufficiently raised a constitutional
challenge before the county board of zoning appeals;8 2 and second, the
ordinance "effectuated a removal of the sign without the compensation

mandated by state law. "288

E.

Finances

In Turpen v.Rabun County Board of Commissioners,8 4 the court of
appeals designated the issue presented as one of the "thorniest" in local
government,28 and one not resolved "with cat-like quickness."8 8
Previously, County citizens had successfully challenged the County's
acquisition of a private hospital but failed to appeal the bond validation
approval for the project.287 In this case, the citizens sought to enjoin
the County from making payments "on any revenue bonds relating to the

S.E.2d at 690.
280. COBB COUNTY ORDINANCE § 134-346. The ordinance prohibited new off-premises
signs and allowed existing ones to remain subject to the condition that they could receive
only minor maintenance.
281. 274 Ga. at 606, 555 S.E.2d at 690. Plaintiff relied upon O.C.G.A. section 32-6-83
(2001) requiring "'just compensation' when a county acquires an owner's property rights
in a nonconforming... sign." Id. Violation of that statute, plaintiff contended, amounted
to a "taking" under GA. CONST. art. III, § 6, para. 4(a). Id.
282. Id. at 607, 555 S.E.2d at 691. The court experienced a substantial division on this
issue. A majority held that plaintiffs lawyer's statement before the board that the
County's approach under the ordinance would be unconstitutional met the "more relaxed"
standard of "fair notice" applicable in a "legislative forum" as distinguished from a
"judicial" one. Id., 555 S.E.2d at 690, 691. A three-justice dissenting opinion asserted that
even under the relaxed standard, "[plaintiff] is required to do more before the [board of
zoning appeals] than merely intone that the ordinance is unconstitutional.. . ." Id. at 609,
555 S.E.2d 692 (Hines, J., dissenting). That statement, the dissent insisted, in no way put
the board on notice of the factors which plaintiff maintained to render the ordinance's
classification unconstitutional.
Id. (Hines, J., dissenting).
For treatment of the
institutional status of dissenting opinions in the Georgia Supreme Court, and the court's
increasing time and effort invested in dissenting opinions, see Sentell, DissentingOpinions,
supra note 88, at 539.
283. 274 Ga. at 608, 555 S.E.2d at 691.
284. 251 Ga. App. 505, 554 S.E.2d 727 (2001), cert. denied, 2002 Ga. LEXIS 112 (2002).
285. Id. at 505, 554 S.E.2d at 728.
286. Id., 554 S.E.2d at 729.
287. Id. In Turpen v.Rabun County Board of Commissioners, 245 Ga. App. 190, 537
S.E.2d 435 (2000), cert. denied, 2002 Ga. LEXIS 642 (2000), the court held the County's
acquisition of the hospital to be null and void because of the County's failure to comply
with the Hospital Acquisitions Act, O.C.G.A. sections 31-7-400 to -412 (2001). Id. at 197,
537 S.E.2d at 441.
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hospital acquisition.""' Because that acquisition was declared "null
and void," plaintiffs contended, the County "cannot be compelled to
repay" the validated bonds.289 Conceding the "anomalous result" of its
decision,290 the court stressed the constitution's requirement that: any
bond validation "'shall thereafter be incontestable and conclusive.'"29 1
Additionally, the court recounted the Revenue Bond Law's admonition
that such bonds "be forever conclusive."292 Because "bond validation
must have finality in order for governmental entities within the state to
procure financing,"29 the court rejected the citizens' challenge.2 94
F

Liability

In determining the liability of a county (and that of its agents) for
damages inflicted upon others, the Georgia courts confront (and
sometimes exacerbate) a myriad of confusing issues. 9
Cases of the
survey period presented a number of those issues. Initially, Norris v.
Emanuel County2" focused upon the County's response to a liability
claim, a claim for injuries allegedly suffered when the shoulder of a road
collapsed under plaintiff's vehicle.9 7 When plaintiff sued the County
and its officials in negligence, defendants moved for summary judgment
on grounds of "official immunity."9 8 That motion, held the court of
appeals, raised only the issue of the County officials' responsibility in

288. 251 Ga. App. at 505, 554 S.E.2d at 729.
289. Id. at 508, 554 S.E.2d at 730.
290. Id. at 509, 554 S.E.2d at 731. "We recognize that this decision produces an
anomalous result, given the prior ruling that the hospital acquisition is null and void." Id.
291. Id. at 508, 554 S.E.2d at 730 (quoting GA. CONST. art. IX, § 6, para. 4.
292. Id. (quoting O.C.G.A. § 36-82-78 (2000)).
293. Id. at 510, 554 S.E.2d at 731. "Any other result... would place local [government] financing in a precarious state." Id. at 509, 554 S.E.2d at 731.
294. Id. at 510, 554 S.E.2d at 731. "Although the defendants did not follow the
Hospital Acquisition Act, we cannot countenance the citizens' effort to attack the validity
of the revenue bonds at this point. In so holding, we neither trivialize nor elevate the
actions of the defendants. We elect public servants, not perfect servants." Id. at 509, 554
S.E.2d at 731.
295. For perspective on those issues, see Sentell, The "Crisis"Conundrum, supra note
120, at 19; Sentell, The Summer of '92, supra note 121.
296. 254 Ga. App. 114, 561 S.E.2d 240 (2002).
297. Plaintiff alleged that when the truck in which she was riding pulled over to the
shoulder of the road, "the pavement under the truck gave way," due to the defendants'
negligence in maintaining a badly eroded area. Id. at 115, 561 S.E.2d at 242.
298. Id. "The defendants moved for summary judgment, asserting that the decision
regarding which roads to repair following the flooding was discretionary rather than
ministerial. Thus, the defendants maintained that they were immune from suit under the
doctrine of official immunity." Id.
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their individual capacities.299 The motion was insufficient, the court
declared, to raise the issue of the County's "sovereign immunity.""°
Consequently, the court reversed the trial judge's grant of summary
judgment to the County."0 '
A Georgia county may waive its sovereign immunity to the extent of
liability insurance voluntarily purchased for the county's use of its motor
vehicles. 0 2 In DeKalb County School District v. Allen,3 0 ' plaintiff
sought to utilize that waiver in suing the school district for the death of
her child struck by a third party after attempting to board the wrong
bus. 3" The County argued that its insurance did not apply to the case
"because the accident did not arise out of the 'use' of the school bus."0 '
Rejecting defendant's position, the court reasoned that "but for the bus's
presence, the child would not have exited her mother's car and the
accident would not have happened."0 ' Accordingly, the court held the
insurance to apply and the waiver of immunity to operate.0 7

299. Id. at 116, 561 S.E.2d at 242-43. The court carefully reviewed the difference
between "sovereign immunity," the immunity "traditionally granted governmental entities,
such as the state or its counties," and "official immunity," the immunity "applicable to
government officials and employees sued in their individual capacities." Id. These
immunities, the court emphasized, "are not synonymous." Id.
300. Id. "The remaining defendants' immunity from suit, if any, stems from sovereign
immunity, an issue not raised by defendants in their motion for summary judgment." Id.,
561 S.E.2d at 243.
301. Id. at 117, 561 S.E.2d at 243. "[Un ruling in favor of the defendants based upon
an argument that was not raised in the motion for summary judgment, the trial court
deprived [plaintiff] of her opportunity to respond to that issue." Id. at 116-17, 561 S.E.2d
at 243 (citation omitted).
302. O.C.G.A. § 33-24-51 (1996 & Supp. 2002). For treatment of the statute and its
history, see R. Perry Sentell, Jr., Tort Liability Insurance in Georgia Local Government
Law, 24 MERCER L. REV. 651 (1973).
303. 254 Ga. App. 66, 561 S.E.2d 202 (2002), cert. denied, 2002 Ga. LEXIS 568 (2002).
304. The accident occurred in the dark of early morning when the child left her
mother's car to board what she thought was her bus. After discovering it was the wrong
bus, the child attempted to wave her mother down and was struck by a third party as she
ran to her mother's car. Id. at 66-68, 561 S.E.2d at 203-04.
305. Id. at 68, 561 S.E.2d at 205.
306. Id. at 70, 561 S.E.2d at 206. "In other words, because of the use of the school bus,
the child left the safety of her mother's car. Regardless of whether the bus in question was
the child's bus, '[t]he bus was still being utilized in its plain and ordinary sense of the
word.'" Id. (quoting Roberts v. Burke County Sch. Dist., 267 Ga. 665, 667, 482 S.E.2d 283,
285 (1997)).
307. Id. The court found the evidence to show genuine issues of fact in respect to
whether the bus driver assumed the duty of unloading, and whether the child assumed the
risk. Id. at 71-72, 561 S.E.2d at 206-07. Thus, the court affirmed the trial judge's denial
of defendants' motion for summary judgment. Id.
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In Rogers v. Rockdale County,8 ' the issue went not to the County's
immunity but rather to tort law's more general negligence requirement
of "foreseeability." °9 There, plaintiff applied for a position with the
county sheriff and injured his knee while being assisted by a deputy "in
performing a pre-employment physical fitness, test.""'0 On grounds
that evidence failed to show that the assisting lieutenant "could [or
should] have foreseen that any injury would occur," 1' the court
sustained summary judgment in favor of the County. 12
Like municipalities, counties may also be held liable for creating and
maintaining nuisances."' Unlike municipal nuisances, county nuisances must rise to the level of inverse condemnation.3 14 During the
survey period, the appellate courts reached differing conclusions on
plaintiffs' efforts to establish county nuisances. City of Columbus v.
Barngrover31 s featured an action by property owners for damages
sustained from the consolidated government's water and sewage
drainage systems. 1 6 Treating the government as a county for liability
purposes, 17 the court of appeals reviewed evidence of erosion and

308. 249 Ga. App. 205, 547 S.E.2d 772 (2001).
309. See id.
310. Id. at 205, 547 S.E.2d at 773. For the sit-ups part of the test, plaintiff was paired
with the lieutenant who was supposed to hold plaintiffs feet. In attempting to properly
align plaintiffs body, the lieutenant pulled plaintiff forward by his legs, causing his knee
to flex, and the injury occurred. Id. at 205-06, 547 S.E.2d at 773.
311. Id. at 207, 547 S.E.2d at 774. Referring to testimony from one of defendant's
witnesses, the court asserted that "[ilf an orthopedic surgeon would not be able to foresee
the knee injury, we fail to see how a layman such as [the lieutenant] could have foreseen
such injury." Id. at 206, 547 S.E.2d at 774.
312. Id. at 207, 547 S.E.2d at 774. The court deemed it a "'well-settled principle of
negligence law that the occurrence of an unfortunate event is not sufficient to authorize an
inference of negligence.'" Id. (quoting La Petite Acad., Inc. v. Turner, 247 Ga. App. 360,
363, 543 S.E.2d 393, 396 (2000)).
313. For treatment of municipal nuisance liability, see SENTELL, MUNICIPAL TORT
LIABILITY, supra note 121, at 117-34; Sentell, Municipal Liability in Georgia,supra note
155, at 11.

314. For treatment of county nuisance liability, see Sentell, Georgia County Liability,
supra note 155, at 1.
315. 250 Ga. App. 589, 552 S.E.2d 536 (2001).
316. Id. at 589, 552 S.E.2d at 538. Plaintiffs purchased a home and later discovered
that storm water was channeled under the property by defendant's water and sewage
pipes, and that a broken sanitary sewer caused cross-contamination of storm and sanitary
waters on the property. Ultimately, plaintiffs were forced to move out of their home. Id.
at 590-92, 552 S.E.2d at 538-40.
317. The court treated as controlling on the point the consolidated government's charter
which specified that "[t]he tort liability, expressly including liability based on a theory of
nuisance, of the consolidated government shall be the tort liability applicable to counties."
Id. at 596, 552 S.E.2d at 543 (quoting City of Columbus, Georgia, Charter, § 8-202 (1983)).
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sinkholes caused by the systems and the deficiency of the government's
Affirming judgment for plaintiffs, the court
abatement plans. 18
explained that "county governments are required by our Constitution to
for damage to their property that
compensate private landowners
31s
amounts to a 'taking.'
The supreme court found a similar effort wanting in Morris v. Douglas
County Board of Health.20 There, plaintiffs sought recovery for
damage to their home and property, charging a nuisance in the County's
failure to maintain and repair plaintiffs' septic system. 2 ' Emphasizing that the government did not own or maintain the system, 22 the
court reasoned that the County had taken only "two actions, six years
apart, with respect to [plaintiffs'] property."3 23 Neither approval of the
system's installation nor visual inspection of the property constituted a
nuisance. 324 At most, those actions amounted to negligence, the court
to constitute a nuisance
concluded, and "mere negligence is insufficient
323
that rises to an inverse condemnation."

318. Id., 552 S.E.2d at 542 "[Plaintiffs] presented evidence of damage to their home
and property from both storm water and sanitary sewage. The [trial] court found the City's
abatement plan to be deficient." Id.
319. Id. at 599, 552 S.E.2d at 544 (quoting DeKalb County v. Orwig, 261 Ga. 137, 138,
402 S.E.2d 513, 514 (1991)).
320. 274 Ga. 898, 561 S.E.2d 393 (2002).
321. Id. at 898, 561 S.E.2d at 394. Plaintiffs purchased their home from a former
owner and shortly thereafter experienced seepage from the septic system, and were forced
to move out of their home. Id.
322. "[Plaintiffs'] septic system is not owned or maintained by the [county] Board of
Health." Id. at 900, 561 S.E.2d at 396.
323. Id. at 898, 561 S.E.2d at 394. The Board approved installation of the temporary
system in 1989 and, at plaintiffs' request at the time of their purchase, visually inspected
the property for seepage in 1995. Following the inspection, the Board wrote plaintiffs a
letter reporting no signs of seepage but containing an express disclaimer of any guarantee.
Id. at 898-99, 561 S.E.2d at 394-95.
324. Id. at 898, 900, 561 S.E.2d at 395. "A county is not liable for a nuisance merely
because it approved a construction project." Id. at 898, 561 S.E.2d at 395. "The Board's
single visual inspection does not constitute a nuisance." Id. at 900, 561 S.E.2d at 395.
325. Id. at 899, 561 S.E.2d at 395. The court thus affirmed the trial judge's grant of
summary judgment for the County. Id. at 901, 561 S.E.2d at 396. A two-justice dissenting
opinion urged that "the evidence introduced was sufficient to create a question for the jury"
on the nuisance issue. Id. at 902, 561 S.E.2d at 397 (Hunstein, J., concurring in part,
dissenting in part). The Board failed to notify plaintiffs of the septic system's temporary
nature, the dissent insisted, and took no action "to connect the home to the sewer system
constructed only 1000 feet from the home upon learning that the septic system had failed."
Id. For a treatment of the court's dissenting practices, see Sentell, Dissenting Opinions,
supra note 88, at 539.
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Counties may also be sued under the famed "Section 1983" of the
federal civil rights statute. 26 The period case of Fuller v. Troup
County327 featured such a suit, based on plaintiff's alleged illegal arrest
(pursuant to a bench warrant) by county sheriff's officers. 28 Summarily rejecting the action, the court of appeals recited § 1983s familiar
prerequisite of a "'constitutional

deprivation ...

pursuant to an

329
impermissible or corrupt policy which is intentional and deliberate.'
Plaintiff produced no evidence, the court asserted, that the County
"implemented any sort of policy which deprived [plaintiff] of a constitutional right."3 0
Plaintiffs frequently bring their claims for liability directly against the
allegedly offending county officer or employee.3 3 ' When that claim is
directed to the officer's official capacity, the defendant is covered by the
332

same "governmental" or "sovereign" immunity as the county itself.

Consequently, any county waiver of immunity will serve to waive the
agent's immunity as well.3
The point found period illustration in
Cameron v. Lang,"' litigation including a claim against a county
sheriff for the death of plaintiff's husband struck by a felon fleeing from
a deputy.3 ' In assessing that claim, the supreme court noted the

326. 42 U.S.C. § 1983. For treatment of Georgia local government's experience with
§ 1983, see SENTELL, MONELL, supra note 161; Sentell, Local Government and Constitutional Torts, supra note 161, at 1.
327. 253 Ga. App. 228, 558 S.E.2d 777 (2002).
328. Id. at 228-29, 558 S.E.2d at 778. Following disagreement over whether a previous
fine had been paid (for which a bench warrant was issued against plaintiff), the county
officers requested plaintiff to come to the sheriffs office. Plaintiff allegedly became angry
and the officers arrested him on the bench warrant. Id.
329. Id. at 230, 558 S.E.2d at 779 (quoting City of Cave Spring v. Mason, 252 Ga. 3,
5, 310 S.E.2d 892, 894 (1984)).
330. Id. "On the contrary, the evidence in the record before us shows only that [the]
officers, acting with probable cause pursuant to a bench warrant, arrested (plaintiff].
Absent any evidence of an intentional policy which has worked a constitutional deprivation,
the trial court properly granted summary judgment against [plaintif... ." Id., 558 S.E.2d
at 779-80.
331. See Sentell, Georgia Local Government Officers, supra note 168, at 747; Sentell,
The HauntingHiatusof Hennessy, supra note 168, at 27, Sentell, The Summer of'92, supra
note 121, at 405.
332. See Sentell, Georgia Local Government Officers, supra note 168.
333. Id.
334. 274 Ga. 122, 549 S.E.2d 341 (2001).
335. Id. at 122-23, 549 S.E.2d at 344. Plaintiff alleged that her husband was killed in
a head-on collision with a felon being chased by a county deputy sheriff. Plaintiff sued the
deputy and the sheriff. Id.
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county's prior purchase of liability insurance for its motor vehicles. 36
That insurance covered vehicles operated by the sheriff's department,
the court reasoned, and waived "the sheriff's governmental immunity
defense ...to the extent of the liability insurance." 37 Accordingly, the
court held, "[Plaintiff] is not precluded from pursuing her claim for
in his official capacity under the doctrine
damages against [the sheriff]
38
of respondeat superior."
When the claim is made against the officer in his or her individual
capacity, the doctrine of "official immunity" shields defendant from
responsibility for "discretionary functions" performed without malice or
intent to injure.3 3 9 In Norris v. Emanuel County,340 for instance,
plaintiff sued county workers for injuries resulting from a collapsing
road.34 ' In rejecting the suit, the court of appeals delineated "discretionary acts" 42 as those calling for "'personal deliberation and judgment"' 34 and found them exemplified by the facts of the case. 3 " The
County had been "in crisis" from widespread storm damage, the court
elaborated, and defendant workers "were placed in the unenviable
position of having to allocate limited resources to repair the damage."345 Because "the allocation of limited resources requires discre-

336. Id. at 127, 549 S.E.2d at 347. "[A] liability insurance policy had been purchased
in [the] County to cover claims arising from the operation of the motor vehicles by the
sheriffs department." Id. This insurance was purchased under authority of O.C.G.A.
section 33-24-51 (1996). Id. at 126, 549 S.E.2d at 346. For discussion of this statute, see
Sentell, Tort Liability Insurance, supra note 302, at 651.
337. 274 Ga. at 127, 549 S.E.2d at 347.

338. Id.
339. GA. CONST. art. I, § 2, para. 5. For discussion, see Sentell, The Summer of '92,
supra note 121, at 403.
340. 254 Ga. App. 114, 561 S.E.2d 240 (2002).
341. Id. at 114, 561 S.E.2d at 241. Following storm damage to the road, county
workers had attempted to repair erosions and that work had been inspected by the county
road superintendent. Later, pavement gave way under the truck in which plaintiff was
riding, resulting in plaintiff's alleged injuries. Plaintiff charged defendants' negligent
performance of ministerial functions. Id. at 115, 561 S.E.2d at 242.
342. As distinguished from "ministerial acts" which "'are simple, absolute, and definite,
arising under conditions admitted or proved to exist, and requiring merely the execution
of a specific duty.'" Id. at 118, 561 S.E.2d at 243-44 (quoting Brock v. Sumter County Sch.
Bd., 246 Ga. App. 815, 819, 542 S.E.2d 547, 550 (2000)).
343. Id. (quoting Brock, 246 Ga. App. at 819, 542 S.E.2d at 550).
344. Id. "Indeed, this case underscores the purpose behind granting immunity to
county officials." Id.
345. Id.
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tion,"346 the47 court reasoned, defendants were protected by official
immunity.1
The court reached a similar conclusion in Butler v. McNeal,3' an
action against a county middle school teacher for student injuries
allegedly arising in the context of classroom discipline.34 9 Discounting
conflicts between the parties' factual descriptions,"' the court held the
teacher to be "exercising her discretionary authority to monitor, control,
and supervise the children in her school."351 Because the evidence
revealed no actual malice or intent to harm, defendant's conduct received
protection by the doctrine of official immunity.3" 2
G. Zoning
Two decisions, both by the court of appeals, addressed concerns with
353
county zoning. White v. Board of Commissioners of McDuffie County
featured citizen charges of conflicts of interest in the County's rezoning
of land purchased by the county development authority for an industrial
park.3 54 First, plaintiffs alleged that a county commissioner was vice
president of a bank participating in financing the land's acquisition. 55
Even so, the court responded, plaintiffs offered no evidence that the
rezoning "directly and immediately" affected the commissioner's
pecuniary interest.3 56 Second, plaintiffs alleged that one commissioner

346. Id.
347. Id. at 119, 561 S.E.2d at 244. "It follows that the acts of [defendants] were
discretionary, and the trial court properly granted their motion for summary judgment."
Id at 118-19, 561 S.E.2d at 244.
348. 252 Ga. App. 68, 555 S.E.2d 525 (2001).
349. Id.at 68-69, 555 S.E.2d at 526.
350. In the context of the teacher attempting to remove the student from the classroom,
the student fell to the floor. Plaintiff believed that defendant intentionally pulled his chair
out from under him, while defendant deniea doing so. Id. at 69, 555 S.E.2d at 526. The
court asserted that these factual discrepancies were immaterial to its decision. Id. at 70,
555 S.E.2d at 527.
351. Id.
352. Id. The court thus affirmed the trial judge's award of summary judgment to
defendant. Id.
353. 252 Ga. App. 120, 555 S.E.2d 45 (2001), cert. denied, 2002 Ga.LEXIS 286(2002).
354. Plaintiffs owned property near the rezoned land. Id. at 121, 555 S.E.2d at 47.
355. Id. at 123, 555 S.E.2d at 48.
356. Id., 555 S.E.2d at 49 (quoting Dep't of Transp. v. Brooks, 254 Ga. 303, 317, 328
S.E.2d 705, 717 (1985)) (emphasis omitted). "[Tihe type of conflict or self-interest that
voids a zoning decision is financial: the conflict arises 'when a public officer, in the
discharge of his public function, acts upon a measure relating to a specific transactionand
such transaction shall directly and immediately affect his pecuniary interest.'" Id. at 122,
555 S.E.2d at 48 (quoting Brooks, 254 Ga. at 317, 328 S.E.2d at 717).
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was also a member of the development authority. 57 To that charge,
the court observed that state statutes expressly authorize one county
commissioner's appointment to the authority.58 Consequently, the
court concluded, plaintiffs had "failed to raise a question of fact as to
whether a conflict of interest influenced the rezoning decision."35 9
3 0 plaintiff sued the County for its
In Cherokee County v. Martin,'
refusal to issue a permit for a multi-family apartment building on land
the County had previously rezoned to "planned unit development." The
County defended on grounds that it had rezoned the property in reliance
on plaintiff's site plan showing this part of the land to be used for
assisted family living."5 ' Rejecting the County's position, the court
reasoned that the rezoning resolution contained no condition requiring
Additionally, a multi-family
the uses specified in the site plan.'
"3 63
building was a permitted use under "planned unit development.
Finally, "zoning ordinances ... are in derogation of the common law"

and "must be strictly construed.""e Accordingly, the court held,
plaintiff was free to construct an apartment building instead of the
assisted living facility shown in his site plan.365

357. Id.at 123, 555 S.E.2d at 48.
358. Id. at 124, 555 S.E.2d at 49 (citing O.C.G.A. § 36-62-5(a) (2000)). Additionally,
there was no evidence that the commissioner "benefitted financially from the rezoning. . .
Id.
359. Id. Thus, the court affirmed the trial court's summary judgment for defendants.
Id.
360. 253 Ga. App. 395, 559 S.E.2d 138 (2002).
361. Id. at 395, 559 S.E.2d at 139. "The question on appeal is whether [the] County's
failure to expressly condition the [Planned Unit Development] zoning on compliance with
the proposed site plan (a procedure available under its ordinance) nevertheless allowed it
to insist on strict compliance with that plan." Id.
362. Id. at 398, 559 S.E.2d at 141. "Indeed, the county conceded at trial that 'there are
no conditions.'" Id.
363. Id. "[Tihe zoning ordinance specifies those 'Permitted Uses' for which [Planned
Unit Development] property may be used. Included in those uses is 'Multi-Family
Dwelling,' which the ordinance defines as '[a] dwelling containing more than two dwelling
units.'" Id.
364. Id. at 396, 559 S.E.2d at 140. "Thus, they must be strictly construed in favor of
the property owner and never extended beyond their plain and explicit terms." Id. For
history and analysis of the derogation doctrine in Georgia, see R. Perry Sentell, Jr.,
Statutes in Derogationof the Common Law: In the GeorgiaSupreme Court, 53 MERCER L.
REV. 41 (2001).
365. 253 Ga. App. at 399, 559 S.E.2d at 142. "For these reasons, the trial court did not
err in declaring that the PUD zoning accorded [plaintiff's] property allowed the multifamily units proposed by [plaintiff] in his effort to obtain a development permit." Id.
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LEGISLATION

Local government's high profile issue of the 2002 legislative session,
the issue possessing highest potential for foundational impact, concerned
the matter of sovereign immunity. 6 With an effective date of 2005,
the resulting statute waives the local government's immunity for
damages caused by the negligent operation of motor vehicles."
The
local government is free to determine the manner by which it will fund
and manage the declared liability,36 8 and the limits of that liability are
phased in over a three-year period 6 9 The claimant must bring the
suit against the government, not the allegedly offending on-duty
employee,'
and must file that suit in the county where the government is located. 7 1 At trial, the jury is not informed of available
insurance or recovery limitations;... prevailing plaintiffs cannot levy
against local government property or funds; and there can be no awards
of punitive damages.'
Finally, documents concerning the litigation
are exempt from disclosure requirements of the Open Records Act." 4
Another legislative issue receiving sustained local government
attention was that of formulating a statutory process for resolving
problems over the maintenance and elimination of railroad grade
crossings. 7 5 The resulting procedure places the costs of maintaining

366. Ga. H.R. Bill 1128, Reg. Sess. (2002).
367. Id. The statute expressly does not include motor vehicles of school systems.
Covered vehicles are those owned or leased by the local government. Id.
368. Id. E.g., liability insurance, joint insurance program, self insurance, or any other
method.
369. Id. In 2005, those limits will be $100,000 per occurrence for one person, $300,000
per occurrence for two or more persons, and $50,000 property damage. In 2008, those
limits go to $500,000 per occurrence for one person, $700,000 per occurrence for two or
more persons, and $50,000 property damage. Id.
370. Id. No action can be brought against a local government employee acting within
the scope and course of employment. If off-duty or the like, the employee may be sued
directly. Id.
371. Id. This is true, no matter where any co-defendant may reside.
372. Id. If the jury returns a verdict for more than insurance coverage or statutory
limits, the court must reduce the verdict. If the local government obtains more liability
insurance than the statutory liability caps, its immunity is waived to the extent of the
coverage. Id.
373. Id. Local government employees may not sue the government under the statute;
they are still relegated to the exclusive remedy of workers' compensation. Id.
374. Id. The statute expressly applies to police pursuit cases. Suits may be brought
under the statute only in the courts of the state. Id.
375. Ga. H.R. Bill 1382, Reg. Sess. (2002). The statute seeks to resolve disputes that
arise between the railroad and the local government regrading crossings inside the local
government limits. Id.
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the crossings upon the railroad and describes the local government's
power to obtain protective devices at the crossings. 7 6
A number of newly enacted statutes address the regulatory powers of
local governments. One such enactment raises the maximum allowable
weight load for trucks carrying ready-mixed concrete on local roads.377
Another statute increases the fines local governments may impose for
littering and permits volunteers to assist in littering law enforcement.37 8

The governing authority is empowered to appoint those

citizen volunteers.379
Local governments may also benefit from the creation of a commission
to study the state construction code system. 8 ' Several members of the
commission are to represent local governments3 8' and will assist in
studying problems relating to conflicting construction codes that may be
controlled by different state agencies.382 Yet other regulatory enactments deal with septic tanks. One measure provides regulation (via a
permitting process) for pumping and hauling septic tank waste.38 3
Another statute requires septic tank installers and pumpers to obtain a
single code compliance bond, the proceeds of the bond being available to
pay for property damaged as a result of noncompliance with local
regulatory codes. 8 4
The 2002 Georgia General Assembly acted to establish an exception
to the state's open records requirements. The statute provides an open
records exception for records of local government pension funds.38 5
As for public officials, recently enacted measures add two significant
changes. First, local governments are empowered to purchase a blanket
bond for their officials, rather than a series of individual bonds.38 6

376. Id.
377. Ga. S. Bill 386, Reg. Sess. (2002). The allowable limit is increased from 40,680
pounds for a tandem axle truck to 46,000 pounds for a tandem axle truck and 23,000
pounds per single axle. Id.
378. Ga. H.R. Bill 1343, Reg. Sess. (2002). The range of fines is increased to a
minimum of $200 and a maximum of $1200. Id.
379. Id. The appointee must not previously have been convicted of a felony or a
violation of a littering ordinance. Id.
380. Ga. H.R. Res. 1105, Reg. Sess. (2002).
381. Id. Total membership on the Committee is set at twelve members.
382. Id. The effort is to improve the current system of conflicting codes administered
in conflicting fashions.
383. Ga. H.R. Bill 1030, Reg. Sess. (2002). Prior to obtaining a permit the applicant
must have a letter of approval from the local government. Id.
384. Ga. H.R. Bill 1163, Reg. Sess. (2002). The aggregate liability for all persons
harmed can not exceed the amount of the bond. Id.
385. Ga. H.R. Bill 1346, Reg. Sess. (2002).
386. Ga. H.R. Bill 1514, Reg. Sess. (2002).
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Second, the legislature afforded special attention to local government
officials serving in the military. Officials ordered to duty in remote
locations may participate in the local government's official meetings by
telephone. 87 Additionally, the statute is emphatic that elected officials
on active military duty may not be regarded as having abandoned their
offices.388
Finally, the General Assembly enacted a number of statutes dealing,
in one respect or another, with local government finances. One of those
enactments authorized local governments to use funds raised by special
local option sales taxes for hospitals owned or operated by local
governments or by local hospital authorities. 9 Another measure
extended the period (from three to five years) during which a taxpayer
can claim a tax or license fee refund from a local government.390
Additionally, the legislature increased the fees paid into the state's
Hazardous Waste Trust Fund by local governments for publically owned
landfills.39' The statute reauthorizes various funding mechanisms for
the Fund until the year 2013.3'
IV. CONCLUSION
Developments during this survey period leave little doubt that local
government law will retain its favored target status: for the citizenry, for
the judiciary, and for the legislature.

387. Ga. S. Bill 449, Reg. Sess. (2002).
388. Id.
389. Ga. H.R. Bill 1444, Reg. Sess. (2002).
390. Ga. H.R. Bill 319, Reg. Sess. (2002).
391. Ga. H.R. Bill 1406, Reg. Sess. (2002).
392. Id.

