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I. INTRODUCTION AND OVERVIEW

The amorphous field labeled as "administrative law" is nothing like
the other neat, parceled, and well-defined areas of law in this survey
issue. From birth to death, regulatory agencies of various levels of
government are the norm in our everyday lives.

This Article covers cases from June 1, 2000, through May 31, 2001.
Conspicuously absent from this Article are cases primarily involving
criminal law, local government law, torts, trial practice and procedure,
and workers' compensation. In keeping with tradition, those specific
areas are contained in other articles of this survey issue, but one should
bear in mind that administrative law is an important component in
those subjects.
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MERCER LAW REVIEW

This Article first examines the issue of standing to contest actions
taken by agencies. Next, the status, powers, and immunities of agencies
and their employees are examined through several cases decided during
the survey period. The largest number of appellate cases illustrate the
standards of review used by the courts in providing oversight and
appeals regarding agency actions. As the last topic for appellate case
reviews, the perspective of the agencies and the effects of their actions
are examined. Finally, legislative developments in the area of adminis-
trative law as passed by the General Assembly at its 2001 regular
session are reviewed.

II. STANDING TO INITIATE PROCEEDINGS

For all forms of controversies, a showing of requisite standing is
required before a party can successfully move forward with administra-
tive or subsequent judicial proceedings.' In most cases, the administra-
tive agency is the party originating the proceedings, and questions
regarding the propriety of the parties tend to stand out.

The first case on standing involved Ramsey Agan in a reappearance
in appellate court pages.2 Ramsey Agan is the same person whose first
appellate court case became the leading citation for Georgia's bribery
statute3 when the court affirmed Agan's conviction for the quid pro quo
act of making campaign contributions to DeKalb County commissioners,
allegedly in return for favorable consideration of property zoning action
in the county

4

Agan's wife, Adana, was the owner of a business that had a residential
mortgage license issued by the Department of Banking and Finance.
Mr. Agan was an apparent employee or agent for the licensee. Using an
amendment to the Official Code of Georgia Annotated ("O.C.G.A.")
section 7-1-1004(e), which was passed at the 1998 regular session of the
General Assembly, the department sought to revoke the residential
mortgage license and, in a second notice of intent to revoke the license,
cited as a ground that Ramsey Agan "was a convicted felon and was
serving as an employee or agent of Adana, in violation of O.C.G.A. § 7-1-
1004(e)."5

Mr. Agan had other ideas and filed an original action in superior court
for declaratory judgment regarding the constitutionality of the 1998
amendment and for injunctive relief barring its enforcement. The

1. See, e.g., O.C.G.A. § 50-13-2(4) (1998).
2. Agan v. State, 272 Ga. 540, 533 S.E.2d 60 (2000).
3. O.C.G.A. § 16-10-2 (1999).
4. State v. Agan, 259 Ga. 541, 384 S.E.2d 863 (1989).
5. 272 Ga. at 541, 533 S.E.2d at 61.
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superior court granted a motion to dismiss, determining that Mr. Agan
was an improper party to challenge the statute.'

On appeal, the supreme court reversed with only brief commentary on
three questions.7 First, citing two cases, the court said the prerequisite
for bringing an action to question the constitutionality of the 1998
amendment depends upon showing that enforcement of the statute has
been "hurtful" to the person8 or that it "adversely impacts that party's
rights." 9 Concluding ineligibility for employment or an equity position
in the residential lending industry was indeed hurtful, the court found
in favor of standing for Mr. Agan."°

The second question was whether a declaratory judgment action could
properly be brought in this case. Citing Baker v. City of Marietta,1 the
court found an actual controversy needing guidance through a court
ruling to protect Agan's rights. 2

The final matter resolved by the supreme court was the question of
Agan bringing an independent action while the administrative proceed-
ing was still pending.1" Normally, arguments of judicial economy or
failure to exhaust administrative remedies might prevail to allow
dismissal of a contemporaneous court proceeding. 4 The court noted,
however, these principles did not apply because the residential mortgage
licensee, not Agan, was a party to the administrative proceedings before
the Department of Banking and Finance. 15

The second case on standing 6 involved an attack on regulations the
Board of Natural Resources promulgated as part of its duties to
administer the Georgia Motor Vehicle Emission Inspection and
Maintenance Act. 7 Georgia Emission Testing Company (humorously
labeled "GETCo" by the appellate court) made the challenge to question
provisions on mobile emissions testing and administrative fees.'

6. Id. at 541-42, 533 S.E.2d at 61.
7. Id. at 542-43, 533 S.E.2d at 61-63.
8. Id. at 542, 533 S.E.2d at 62 (quoting Bo Fancy Prods. v. Raburn County Bd. of

Comm'rs, 267 Ga. 341, 344, 478 S.E.2d 373, 376 (1996)).
9. Id. (citing Ambles v. State, 259 Ga. 406, 383 S.E.2d 555 (1989)).

10. Id.
11. 271 Ga. 210, 518 S.E.2d 879 (1999).
12. 272 Ga. at 543, 533 S.E.2d at 62.
13. Id.
14. Id., 533 S.E.2d at 62-63.
15. Id., 533 S.E.2d at 63.
16. Bd. of Natural Res. v. Georgia Emission Testing Co., 249 Ga. App. 817, 548 S.E.2d

141 (2001).
17. O.C.G.A. §§ 12-9-40 to -57 (2001).
18. 249 Ga. App. at 817, 548 S.E.2d at 143.
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The administrative law judge upheld the rules, and GETCo appealed
to superior court. On appeal, the agency contended a dismissal was in
order, reasoning, "GETCo no longer had standing to challenge the
regulations because it had sold its assets."' 9 GETCo countered that the
sale of assets had not deprived it of standing. It still wanted the
assessed administrative fees it previously paid to be refunded if the rules
were invalid and it planned to reenter the mobile testing field, if the
restrictions were lifted, by leasing software to other emission and
inspection stations remaining in business.2 °

The superior court denied the agency's motion to dismiss, and the
court of appeals affirmed. 21  The decision seemed to be based more
upon the claim for refunds than upon future participation in mobile
testing.2 2 However, both reasons were cited.2" The court reasoned
that appeals were available under the Administrative Procedure Act to
persons exhausting administrative remedies who remain aggrieved by
the agency action.24 An aggrieved person, it was ruled, has "'an
interest in the agency decision that has been specially and adversely
affected thereby.' 25 Having either a present or future economic injury
constitutes being aggrieved.26

III. AGENCY DEFENSES AND IMMUNITIES

Not all persons seeking redress against an agency for legitimate
complaints will find the means of redress they seek. The doctrine of
sovereign immunity is alive and well in the Georgia Constitution 27 and
the pitfalls of utilizing the Georgia Tort Claims Act ("GTCA")21 can be
similarly insurmountable.

The first case involving GTCA focused on the written ante litem notice
that must be sent to the State under O.C.G.A. section 50-21-26. 29 It
began when Sheila Williams was diagnosed with breast cancer, which

19. Id. at 818, 548 S.E.2d at 143.
20. Id.
21. Id. at 819, 545 S.E.2d at 144.
22. Id.
23. Id.
24. Id.
25. Id. (quoting Georgia Power Co. v. Campaign for a Prosperous Ga., 255 Ga. 253, 257,

336 S.E.2d 790, 793 (1985)).
26. Id. (citing Chattahoochee Valley Home Health Care v. Healthmaster, 191 Ga. App.

42, 381 S.E.2d 56 (1989)).
27. GA. CONST. art. I, § 2, para. 9.
28. O.C.G.A. §§ 50-21-20 to -35 (1998).
29. Williams v. Georgia Dep't of Human Res., 272 Ga. 624, 625, 532 S.E.2d 401, 402

(2000).

[Vol. 53



ADMINISTRATIVE LAW

a health department nurse apparently overlooked. At the time of the
notice to the State, Mrs. Williams and her husband specified claims of
negligent failure to diagnose breast cancer, pain and suffering, and loss
of consortium. Less than three months later, Mrs. Williams died. Her
husband commenced an action against the nurse, the Lumpkin County
Health Department, and the Department of Human Resources. A
wrongful death claim was included although no new ante litem notice
was sent.3"

Ruling on the motion to dismiss, the trial court agreed with defen-
dants concerning the wrongful death claim, and the court of appeals
subsequently affirmed.31 In a four-three decision, the supreme court
affirmed.32 The court contrasted the GTCA with its counterparts for
federal tort claims and the ante litem notice provision for lawsuits
against cities.33 In doing so, the court reasoned the detailed procedures
of the statute must be strictly complied with to fairly apprise the State,
especially its risk managers, of what is involved in the forthcoming
litigation.34

The court used the terms "claim" and "loss," within the GTCA, to point
out the deficiencies in the ante litem notice.35 The plaintiff's claim
should have included the type of loss, and because the "loss" definition
specifically included death, the failure to include the wrongful death
prevented adequate notice of the claim.36

Writing for the dissent, Chief Justice Benham disagreed, stating
GTCA and its ante litem notice provisions should not be interpreted in
such an exacting, technical manner.37 His preferred focus would be on
whether the defendants had been prejudiced in preparing defenses or
had not received adequate notice.38

Two cases brought by educators and decided during the survey period
illustrate the GTCA preservation of immunities for agency officers and
employees acting within the scope of their duties. In the first case,
Wang v. Moore,39 the instructor sued his supervisors at Gordon College
after he was discharged. The instructor alleged that his improper firing
was an intentional and malicious act. After the firing, the instructor did

30. Id. at 624, 532 S.E.2d at 402.
31. Id.
32. Id. at 626-27, 532 S.E.2d at 404.
33. Id. at 624-25, 532 S.E.2d at 402-03.
34. Id.
35. Id. at 626, 532 S.E.2d at 404.
36. Id. at 626, 532 S.E.2d at 403.
37. Id. at 627, 532 S.E.2d at 404 (Benham, C.J., dissenting).
38. Id. at 630, 532 S.E.2d at 406.
39. 247 Ga. App. 666, 544 S.E.2d 486 (2001).
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not attempt either timely administrative remedies or an ante litem
notice of a claim, but instead filed a complaint in superior court. Upon
the grant of summary judgment to defendants, the instructor appealed,
and the court of appeals affirmed. 40

The argument presented by the instructor was that neither the GTCA
nor a grant of immunity applied to persons who committed acts of malice
with specific intent to cause injury.41 The court of appeals answered
with a three-step approach. 42 First, it determined the GTCA applied,
because the claim arose after the statute's effective date of July 1,
1992.4s Second, it was not controverted that the term "state employee,"
as defined in GTCA,44 applied to the defendants. 45 Third, it was also
uncontested that hiring and firing of instructors was within defendants'
job description and, thus, the scope of their employment.46 Accordingly,
both defendants were immune and could not be sued for firing the
instructor.4 7

The second case, Hardin v. Phillips,5 was also from Gordon College
and involved a professor who was denied tenure. The professor, Phillips,
carried an administrative appeal as far as the Board of Regents of the
University System of Georgia, which denied his appeal. Instead of
pursuing the matter in superior court in the next round of administra-
tive remedies, Phillips chose to file an original complaint against the
college officers, "alleging that while acting in their individual capacities
and outside the scope of their employment, [they] conspired to tortiously
interfere with his contract and tortiously interfered with his contractual
rights. 49

The same three step analysis in Wang here prevailed.5" Obviously,
the claim arose after the 1992 effective date of GTCA.5' The defen-
dants were employed by a state agency and, thus, fit the definition of
"state employees."52 Again, as in Wang, the college officers were
entrusted with decisions of tenure for instructors as a part of the

40. Id. at 666-67, 544 S.E.2d at 487-88.
41. Id. at 668, 544 S.E.2d at 488.
42. Id. at 668-69, 544 S.E.2d at 489.
43. Id.
44. O.C.G.A. § 50-21-22(7) (1998).
45. 247 Ga. App. at 669, 544 S.E.2d at 489.
46. Id.
47. Id.
48. 249 Ga. App. 541, 547 S.E.2d 565 (2001).
49. Id. at 542-43, 547 S.E.2d at 566-67.
50. Id. at 543, 547 S.E.2d at 567.
51. Id.
52. Id. at 543-44, 547 S.E.2d at 568.
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performance of their official duties.53  Accordingly, the immunity
applied regardless of whether the acts involved intent or malice.54

Exactly who is and who is not immune under the various doctrines
given by statutory and case law in Georgia can often be a close call
because of language used in legislation. The supreme court was asked
to decide just such a question in Youngblood v. Gwinnett Rockdale
Newton Community Service Board.55

Margie Youngblood had, a mentally disabled daughter and placed her
in a home the Board sponsored. Caregivers beat the daughter and
subsequently were convicted of the crime. Margie Youngblood brought
suit against the Board alleging breach of contract and negligence. The
trial court granted summary judgment, finding the Board protected by
sovereign immunity.56 The supreme court affirmed as to the immunity
issue.

Community service boards were given "the same immunity as provided
for counties" through legislative enactment.58 Youngblood claimed that
multi-county community service boards are actually departments or
agencies of the State and argued to clothe such entities as immune in
the same manner as the county was an impermissible expansion of the
Georgia Constitution sovereign immunity provisions.59

In addressing the issue, the supreme court used the analysis provided
under Miller v. Georgia Ports Authority."° Using Miller, the court
found that community service boards are intended to be "'public
agencies' to govern publically funded programs, which provide mental
health, mental retardation, substance abuse, and other disability
services."6 Accordingly, the defense of sovereign immunity under the
state constitution provisions was available.82

The court proceeded to find that the General Assembly violated the
constitutional provisions by making the community service boards
immune in the same manner as counties.63 Instead, the General
Assembly should have provided for the conditional waiver of sovereign

53. Id. at 544-45, 547 S.E.2d at 568.
54. Id. at 545, 547 S.E.2d at 568.
55. 273 Ga. 715, 545 S.E.2d 875 (2001).
56. Id. at 715, 545 S.E.2d at 876.
57. Id. at 717, 545 S.E.2d at 878.
58. O.C.G.A. § 37-2-11.1(c)(1) (1995).
59. 273 Ga. at 715-16, 545 S.E.2d at 876.
60. Id. at 716, 545 S.E.2d at 876-77 (citing Miller v. Georgia Ports Auth., 266 Ga. 586,

470 S.E.2d 426 (1996)).
61. Id., 545 S.E.2d at 877 (citing O.C.G.A. § 37-2-6(a) (Supp. 2001)).
62. Id.
63. Id.
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immunity by way of the application of GTCA or another specific instance
of waiver. 4 The court found the tort claims of Youngblood were
covered by exceptions to GTCA because no specific waivers of immunity
had been enacted.65  Absent a correct waiver, sovereign immunity
protected such boards.66 Finally, the case was reversed in part, because
written contracts are subject to a separate waiver of sovereign immunity,
and two or more written agreements between the board and Youngblood
existed.67

In Department of Veterans Services v. Robinson,6 8 the court of appeals
addressed the issue of exactly who is immune when a duty presumably
assigned to the State is breached. The Department had contracted with
Pruitt Corporation to operate a veterans nursing home. Mr. Robinson
resided at the nursing home and, after suffering two broken bones, died
following surgery.69 Robinson's wife sued Pruitt Corporation, Priva-
Trends, Inc. (an affiliate of Pruitt which was an assignee), and the
Department of Veterans Service, "alleging that Pruitt and Priva-Trends
negligently, recklessly, or willfully caused the death of her husband.""
The theory advanced against the Department was that it held nondele-
gable duties to Mr. Robinson and had breached those duties.7 1

The plaintiff moved for summary judgment against the Department,
which countered that its independent contractors committed the acts.
Plaintiff argued the Department's duty came from statutory law and was
not delegable. 3 When the trial court agreed and granted summary
judgment, an appeal was forthcoming.74

The court of appeals first retraced the theory by which the Depart-
ment would be liable through GTCA.75 The court found an express
waiver for the torts of state officers and employees, but independent
contractors were not included.7 6 Sovereign immunity was simply not
waived in such a situation, and the Department was not liable.77

64. Id.
65. Id. at 717, 545 S.E.2d at 877.
66. Id.
67. Id. at 718, 545 S.E.2d at 878.
68. 244 Ga. App. 878, 536 S.E.2d 617 (2000).
69. Id. at 879, 536 S.E.2d at 617.
70. Id., 536 S.E.2d at 617-18.
71. Id. at 878-79, 536 S.E.2d at 617-18.
72. Id. at 879, 536 S.E.2d at 618.
73. Id.
74. Id.
75. Id. at 879-81, 536 S.E.2d at 618-19.
76. Id. at 879, 536 S.E.2d at 618.
77. Id. at 879-80, 536 S.E.2d at 618.
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On the issue of delegability, the court examined O.C.G.A. section 38-4-
1 and concluded the Department was merely authorized to undertake
the provision of aid and assistance.7" The court stated, "we see nothing
in the statutory framework that makes providing such aid and assis-
tance a mandatory duty. Even if there is such a duty, it is delegable."79

Accordingly, the lower court's grant of summary judgment was over-
turned.8"

The second case reported on delegation of powers was Fulton County
Board of Assessors v. Saks Fifth Avenue, Inc.81 The Board had ordered
a personal property audit of Saks' returns and assigned the audit to
Mendola and Associates, a private firm holding a contract with the
Board to conduct audits.82

During the examination, Mendola requested proprietary information
from Saks. Saks responded positively, saying it would produce the
information requested if Mendola would agree to a confidentiality
provision. Mendola refused, and Saks was served with a subpoena for
the production of the documents under O.C.G.A. section 48-5-300. There
was no hearing scheduled at the offices of the Board in connection with
the subpoena for the production of the documents.83

Rather than comply with the subpoena, Saks filed a complaint in the
superior court for a temporary restraining order and injunctive relief
seeking protection of the proprietary documents. In response, the Board
issued a contempt citation, to which Saks countered by moving to quash
the subpoena and by seeking a protective order. The superior court
granted the protective order, but only for as long as it would take the
Board and Saks to agree upon a way to protect the proprietary
documents. The superior court also refused action on the contempt
citation. The Board then took the matter to the court of appeals. 84

The court noted Mendola, like other persons the Board may contract
with for audit services, was authorized to access whatever materials
were essential to conduct the contractual audit services.85 Mendola
would be governed, just as the Board would be, under O.C.G.A.
section 48-5-314 if the proprietary or confidential materials were
disclosed.86 However, damages to Saks from a disclosure by Mendola

78. Id. at 880-81, 536 S.E.2d at 619.
79. Id. at 880, 536 S.E.2d at 619.
80. Id. at 881, 536 S.E.2d at 619.
81. 248 Ga. App. 836, 547 S.E.2d 620 (2001).
82. Id. at 836, 547 S.E.2d at 622.
83. Id. at 837-38, 547 S.E.2d at 623.
84. Id. at 840-41, 547 S.E.2d at 625.
85. Id. at 841, 547 S.E.2d at 625.
86. Id.
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had not been subject to indemnification or any other contractual
agreement between the Board and Mendola, and the appellate court
could not ascertain protection from that relationship for the proprietary
documents of Saks.s7

As to whether the protective order should remain in effect until the
confidentiality agreement was reached, the court of appeals found the
lower court erred."s Citing Wal-Mart Stores v. Fayette County Board
of Tax Assessors, 9 the appellate court directed the trial court issuing
a protective order to utilize its "full authority ... to determine what
restrictions and limitations are appropriate under the circumstances so
long as its ruling does not conflict with the rights of the parties under
applicable law."9" The court took the opportunity to criticize the Board
for failing to supervise its contractor and basically for delegating such
functions as issuing subpoenas for the Board and initiating communica-
tions on Board stationery.91 Accordingly, although the case was
reversed, Saks could claim victory.

In perhaps the strangest case on the availability of defenses to state
agencies, the court of appeals was called upon to decide whether a
defense available to the Georgia Insurers Insolvency Pool ("GIIP"),
barring liability for certain payments based upon the net worth of the
claimant, would also be available to a defendant whose insurer had been
declared insolvent.9 Norman Enterprises was sued by DeKalb County,
which alleged that Norman Enterprises had negligently caused fire
damage at the jail.93 Apparently sensing some instability from its
liability insurer, Norman Enterprises filed an amended answer asserting
provisions governing GIIP under O.C.G.A. section 33-36-3(2)(F)94 as a
defense. Sure enough, the insurer did enter receivership proceedings,
and GIIP took over the defense of Norman Enterprises though GIIP was
not joined as a party. Both sides filed for summary judgment, and the
court had to rule whether Norman Enterprises could use the provisions

87. Id. at 841-42, 547 S.E.2d at 625-26.
88. Id. at 842, 547 S.E.2d at 626.
89. 246 Ga. App. 161, 539 S.E.2d 869 (2000).
90. 248 Ga. App. at 842, 547 S.E.2d at 626.
91. Id. at 842-43, 547 S.E.2d at 626.
92. Norman Enters. Interior Design, Inc. v. DeKalb County, 245 Ga. App. 538, 538

S.E.2d 130 (2000).
93. Id. at 538, 538 S.E.2d at 131.
94. O.C.G.A. § 33-36-3(2)(F) (1996). Part of the chapter creating the Georgia Insurers

Insolvency Pool, states that "[a] covered claim shall not include any obligation to insurers,
insurance pools, underwriting associations, or any person which has a net worth greater
than $3 million at the time of the insured event." Id. GIIP does not pay a claim that
cannot be categorized as a covered claim in the chapter.
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applicable to GIIP as a personal defense. Certain stipulations, including
one that the negligence of Norman Enterprises was the cause of the
damage to the jail, were entered into between Norman Enterprises and
DeKalb County. GIIP was not a party to this set of stipulations. The
trial court ruled in favor of DeKalb County and awarded judgment of the
full amount contained in the complaint, and Norman Enterprises
appealed. The primary question for decision was whether, considering
the insurer of Norman Enterprises was in receivership and considering
DeKalb County had a net worth in excess of $3,000,000, Norman
Enterprises could claim the provisions of O.C.G.A. section 33-36-3(2)(F)
as a personal defense.9 5

The court of appeals reasoned GIIP derives its obligations from the
insolvent insurer, and those obligations are limited by both the
insurance contract, which it stands to fulfill, and also by the enactment
found at O.C.G.A. section 33-36-3.96 Just because the insurer may have
a defense to absolve it from paying a claim, does not mean a defendant
would likewise be absolved.97 GIIP's defense under the cited code
section had nothing to do with the merits of the case; rather, it "only
limit[ed] the assets available from GIIP to satisfy a judgment."9 8

Accordingly, the court of appeals ruled the denial of summary judgment
for Norman Enterprises was appropriate. 99 However, the case was
vacated in part and remanded, because the grant of summary judgment
to DeKalb County, in reliance upon the stipulations to which GIIP was
not a party, constituted error.00

IV. STANDARDS OF REVIEW FOR AGENCY DECISIONS

A. The "Any Evidence" Rule

The "any evidence" rule is generally applied to preserve agency
findings of fact in cases in which credibility, inconsistency, or other
problems regarding the evidence have arisen.' Clinch County Board
of Education v. Hinson... provided a fundamental illustration of the
rule's application.

95. 245 Ga. App. at 540, 538 S.E.2d at 131-32.
96. Id. at 540-41, 538 S.E.2d at 132-33.
97. Id. at 541, 538 S.E.2d at 133.
98. Id.
99. Id. at 544, 538 S.E.2d at 135.

100. Id. at 542-44, 538 S.E.2d at 133-35.
101. See O.C.G.A. § 50-13-19(h) (1998).
102. 247 Ga. App. 33, 543 S.E.2d 91 (2000).
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Hinson was the Board's media and technology coordinator. After a
theft from a high school girls' locker room, school administrators
requested Hinson to put a camera at the room's entrance in hopes of
apprehending the thief. Several videotapes failed to show any acts of
theft but did show females changing their clothes. Hinson kept the
tapes, and they were discovered about two years later when one of the
tapes was made available for retaping and was viewed by a student.
The school superintendent suspended Hinson and sought to terminate
his contract. Hinson requested a hearing, and the tribunal seconded the
superintendent's recommendation for termination of employment. The
County Board of Education and the State Board also approved the
findings and recommendation." 3

Upon appeal to the superior court, the case was reversed. Basically
rewriting the findings, the court found nothing wrong with Hinson's
actions or conduct and even refuted Hinson had custodial control over
the tapes." 4

Both the Board of Education and Hinson appealed. 10 5 The court of
appeals commented succinctly on what the superior court should have
done:

Sitting as an appellate body, the superior court is bound to affirm the
decision of the local board if there is any evidence to support it. In
matters such as this, the superior court should not interfere with a
local board's administration of its schools unless the board has grossly
abused its discretion or acted arbitrarily or contrary to law.106

Primarily for this reason, the judgment of the superior court was
reversed in favor of the Board. 1 7

A second test of the "any evidence" rule was Georgia-Pacific Corp. v.
Ivey."0 8 Georgia-Pacific had a drug-free workplace program as provid-
ed for under Georgia law.'09 Its policy prohibiting workers from
pursuing their job while on drugs was in the employee handbook that
was given to employee Ivey. Georgia-Pacific also told its employees it
would begin random drug testing. When it did so, Ivey tested positive
for marijuana and was fired. Ivey applied for unemployment compensa-

103. Id. at 33-35, 543 S.E.2d at 93-94.
104. Id. at 35, 543 S.E.2d at 94.
105. Id. at 33, 543 S.E.2d at 93.
106. Id. at 36, 543 S.E.2d at 94.
107. Id. at 37, 543 S.E.2d at 95.
108. 250 Ga. App. 181, 549 S.E.2d 471 (2001).
109. See O.C.G.A. §§ 34-9-410 to -421 (Supp. 2001).
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tion, maintaining his termination was wrongful, because Georgia-Pacific
did not give him proper notice of the random drug testing.' °

The Department of Labor denied unemployment compensation through
its hearing officer, and a board of review affirmed the decision. Upon
appeal to the superior court, the decision was reversed, because the
judge found Georgia-Pacific did not comply with the drug-free workplace
program requirements. Both Georgia-Pacific and the Commissioner of
Labor appealed."'

The court of appeals reversed both cases." 2  Regarding Georgia-
Pacific, the court found that strict adherence to the drug-free workplace
program requirements was not a necessary prerequisite to terminate an
employee for failing a drug test."'  Besides, eligibility for unemploy-
ment compensation could still be contested because of an employee's
failure "to obey his employer's orders, rules, or instructions.""4 The
reasoning of the superior court was misguided in that providing proof of
violating rules as the cause for termination was not the same as
providing proof of compliance with the drug-free workplace program."

Getting around to the "any evidence" rule, the court stated,
"[Tihere was evidence that Georgia-Pacific had a policy against
employees reporting for work while under the influence of drugs, that
Ivey had a copy of the policy, that he smoked marijuana, and that he
reported for work while marijuana was in his system.""' 6 Accordingly,
the superior court had no basis on which to reexamine and then
articulate its own set of facts.' 17

Some cases never die; they just bounce around from court to court like
a litigation beach ball. So it has been with Georgia Public Service
Commission v. Alltel Georgia Communications Corp."" The case began
when the Public Service Commission ("PSC") sent Alltel a rule nisi
stating it would review Alltel's earnings and rates because Alltel had
abandoned a 1993 agreement with the PSC in favor of alternative
regulation that had been passed by the General Assembly in 1995." 9

110. 250 Ga. App. at 182, 549 S.E.2d at 472.
111. Id.
112. Id.
113. Id. at 183, 549 S.E.2d at 473.
114. Id.
115. Id. at 183-84, 549 S.E.2d at 473.
116. Id. at 184, 549 S.E.2d at 473-74.
117. Id., 549 S.E.2d at 474.
118. 244 Ga. App. 645, 536 S.E.2d 542 (2000).
119. Id. at 645-46, 536 S.E.2d at 544. The framework for alternative regulation is the

Georgia Telecommunications and Competition Development Act, O.C.G.A. sections 46-5-160
to -174 (Supp. 2001).
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The PSC found Alltel earnings were greater than the authorized
amounts under the 1993 agreement and sought to compel Alltel to
subtract those amounts from its intrastate access rate base before
Alltel's chosen date for alternative regulation began. Alltel took the
matter to superior court, which reversed the PSC decision and set up the
first appellate case. The court of appeals, in turn, reversed the superior
court, and the supreme court affirmed. When the matter returned to
superior court, it again reversed the PSC decision, resulting in the case
at bar.20

The first question from the superior court order was whether Alltel
was denied due process by the use of a rule nisi to initiate the proceed-
ing.'21 The appellate court disagreed with the conclusions of the
superior court regarding notice and an opportunity to prepare defens-
es.2 The specificity of notice desired by Alltel was not relevant to the
satisfaction of due process.' 23 All that was required was reasonable
notice and a statement of the issues involved in the proceeding.'24

Turning to the evidentiary standard of review, the court of appeals
addressed the superior court finding that the PSC did not produce
evidence to show Alltel's rates violated applicable standards.'25 The
superior court had essentially rewritten the findings of the PSC and was
reversed for this action. As the court of appeals stated, "IT]he superior
court directly addressed the credibility and weight of the evidence.
Under the 'any evidence' standard, the superior court should not have
weighed the factors considered by the Commission; it should have only
determined whether there was any evidence to support the decision."'26

On the merits of the case, the court upheld the PSC order instructing
Alltel to apply what were deemed as excessive earnings as a rate
reduction to Alltel rates for intrastate access.'27 Citing O.C.G.A.
section 46-5-166(f)(2), the court reasoned the PSC had taken appropriate
action to effect the rate reductions prior to the date Alltel had chosen to
implement alternative regulation. 128

120. 244 Ga. App. at 645-47, 536 S.E.2d at 544-45.
121. Id. at 647, 536 S.E.2d at 545.
122. Id. at 648, 536 S.E.2d at 545.
123. Id. at 649, 536 S.E.2d at 546.
124. Id. at 647-48, 536 S.E.2d at 545.
125. Id. at 650, 536 S.E.2d at 547.
126. Id. at 651, 536 S.E.2d at 547-48.
127. Id. at 651-52, 536 S.E.2d at 548.
128. Id. at 652, 536 S.E.2d at 548.

[Vol. 53



ADMINISTRATIVE LAW

B. Plain Meaning of Statutes

Ordinarily, courts will give deference to an agency interpretation of
statutes that it administers and will give to needed interpretations the
meanings afforded from the plain language when called upon to
ascertain legislative intent. Sawnee Electric Membership Corp. v.
Georgia Public Service Commission129 afforded an opportunity to the
supreme court to utilize both doctrines. In Sawnee Electric, Georgia
Power and Dominion CTF L.P., an apartment complex owner, contracted
for electric service although the apartments were within Sawnee's
service territory. Upon complaint to the Public Service Commission
("PSC"), the agency hearing officer agreed the large-load customer choice
exception was inapplicable and Sawnee should be the supplier. The full
PSC disagreed and found for Dominion and Georgia Power. The
superior court reversed the decision of the PSC, and, on appeal, the court
of appeals reversed the trial court, thus giving to Dominion and Georgia
Power a favorable decision. A supreme court appeal ensued.'

O.C.G.A. section 46-3-8(a) allowed the consumer of electricity a
supplier choice when there were premises with one consumer and a
single meter. Georgia Power had installed a pass-through meter, but
each apartment resident had an individual meter.'3 '

The supreme court used the definition given to "premises" in the
applicable statutes3 2 to provide the basis for application of the plain
language ruling.'33 The finding was simple: "Since the electric service
to the individual apartments is separately metered and the charges for
service to each tenant are calculated independently, the complex cannot
be considered 'one premises' within the statutory definition."'34

The court explained it will go no further in the analysis once it
appears plain language has been used and legislative intent can thus be
ascertained.'3  The technical construction given by the PSC would
accordingly not be followed. 136  The court will only show deference
when it reasons the agency's interpretation is correct.137 As the court
stated:

129. 273 Ga. 702, 544 S.E.2d 158 (2001).
130. Id. at 703-04, 544 S.E.2d at 160.
131. Id. at 703, 544 S.E.2d at 160.
132. O.C.G.A. § 46-3-3(6) (1992).
133. 273 Ga. at 705, 544 S.E.2d at 161.
134. Id.
135. Id. (citing Bd. of Tax Assessors v. Catledge, 173 Ga. 656, 160 S.E. 909 (1931)).
136. Id. at 705-06, 544 S.E.2d at 161.
137. Id. at 706, 544 S.E.2d at 161.
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Administrative rulings are not binding on this Court, and will only be
adopted when they conform to the meaning which the appellate court
deems should properly be given. Thus, we are authorized to make an
independent determination as to whether the interpretation of the
administrative agency correctly reflects the plain language of the
statute and comports with the legislative intent.'88

This was a four-three decision, with the court reversing the court of
appeals and finding the PSC's more expansive meaning to the large-load
exception was prohibited.139 The dissent stated the majority, by failing
to show deference to interpretations given by the PSC, thwarted a
consumer friendly interpretation that would have resulted in lower
electricity rates. 4" It found ambiguities in defining "one [electric]
consumer" for application of the large-load exception and reasoned the
PSC was acting appropriately by giving to the term a definition to mean
the contract holder with the supplier of electricity.'

C. Agency Deference

Deciding whether an agency had correctly interpreted a statute
entrusted to it for administration was the central theme in General
Motors Acceptance Corp. v. Jackson.'4 ' General Motors Acceptance
Corporation ("GMAC") was financier for both the inventory of car
dealerships and individual purchasers from those dealerships. In 1997,
GMAC filed for a sale tax refund for bad debts based upon its calcula-
tions of payments defaulted upon by automobile purchasers. Both the
Department of Revenue and, on appeal, the superior court found against
GMAC. 43

In the court of appeals, GMAC claimed that the Department and trial
court failed to interpret properly the provisions of O.C.G.A. section 48-8-
45(c) as to who was a "person" entitled to a deduction for bad debts. 4 4

The court of appeals traced the legislative history of the sales tax
reporting and responsibility provisions and analyzed examples of finance
contracts from which the automobile dealers had calculated and paid
past sales tax liabilities.1 4 5  Additionally, the court looked at imple-
menting rules, which had been promulgated in 1965, and the affidavit

138. Id., 544 S.E.2d at 161-62 (internal citations omitted).
139. Id., 544 S.E.2d at 162.
140. Id. at 708, 544 S.E.2d at 163 (Hunstein, J., dissenting).
141. Id. at 708-09, 544 S.E.2d at 163-64.
142. 247 Ga. App. 141, 542 S.E.2d 538 (2000).
143. Id. at 141-42, 542 S.E.2d at 539-40.
144. Id. at 142, 542 S.E.2d at 540.
145. Id. at 143-44, 542 S.E.2d at 540-41.
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of the Commissioner of Revenue stating the sales tax deduction had only
been given to a dealer.146

The court's analysis is encompassed by the following statement: "It is
also important, in considering whether GMAC is 'any person' entitled to
seek a deduction under the Act, to give great deference to the contempo-
raneous administrative construction given to the Act by the Department
of Revenue and the legislature's acquiescence in that construction." 147

The court noted that the General Assembly amended O.C.G.A. sec-
tion 48-8-45(c) to add an allowable deduction for certain assignees of
credit card debt while allowing the rest of the provisions to remain
untouched.148 There is also imputed knowledge of interpretations by
the Department of Revenue." 9 Therefore, the court indicated those
actions showed acquiescence to such interpretation.15 The superior
court was thus affirmed. 151

The sales and use tax interpretations of the Department of Revenue
were also in question in CIBA Vision Corp. v. Jackson.'52 At issue was
the taxability of drugs and contact lenses that were given away by CIBA.
When both the Department of Revenue and the superior court ruled in
favor of the taxability, CIBA appealed.15

The trial court ruled O.C.G.A. section 48-8-39 provided the basis for
taxing the free samples, because CIBA was using the items and its usage
(as in sales and use) fell within the language of the statute. The court
of appeals agreed but found some of the samples had been used for
demonstration purposes by salesmen of CIBA.5 At least that portion
of the free samples would fall outside of the "deemed retail sale"
provisions of the section. 55

CIBA pointed out the strange result that giving away the samples was
a taxable event but selling them through prescription sales was not
taxable. 156 Citing this consumer sales tax exemption for prescription
drugs and eye wear, CIBA proposed a novel twist that its giveaway
programs should be acknowledged as "deemed retail sales" and, thus,

146. Id. at 144, 542 S.E.2d at 541.
147. Id.
148. Id.
149. Id.
150. Id.
151. Id. at 145, 542 S.E.2d at 541.
152. 248 Ga. App. 688, 548 S.E.2d 431 (2001).
153. Id. at 688-89, 548 S.E.2d at 433-34.
154. Id. at 690-91, 548 S.E.2d at 434-35.
155. Id.
156. See O.C.G.A. § 48-8-3(47) (Supp. 2001).
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should be exempt."7 The superior court found the claimed exemption
inapplicable and cited two applicable Department of Revenue regulations
for the proposition that past interpretations were that the sales tax
exemption should only be appropriate when a prescription has been
issued to an individual purchaser. 5 '

Examining the superior court's reasoning on the matter and reciting
that it should give "great weight and deference" to the agency interpreta-
tion, the court of appeals distinguished between the sales tax exemption
based upon a sale of the prescribed items and the true nature of the
transaction engaged in by CIBA, which was a use, not a sale.' While
the exemption given under O.C.G.A. section 48-8-3(47) might arguably
be ambiguous, a strict construction of the tax exemption as enforced by
the Department of Revenue would reasonably lead one to conclude the
sales tax exemption would only be applicable for an individual who
obtained a prescription and then purchased the item.6 ° CIBA's final
argument against deference to the administrative interpretation was
that the Department of Revenue's regulation interpreting the tax
exemption was outside the authority given by the statute.' 6' The court
of appeals disagreed because courts traditionally construe tax exemp-
tions quite narrowly.'62 The analysis concluded as follows: "It is true
that an administrative rule or regulation may be held invalid if it is not
authorized by statute or is unreasonable. But, given our construction of
the exemption upon which the regulation is based, we find that the
regulation applicable here is authorized and reasonable.' 63

Finally, in one of the most interesting cases regarding remedies and
the standard of review over agency decisions, the court of appeals
consolidated three lower court cases into Blue Cross & Blue Shield of
Georgia, Inc. v. Deal.'64 This case is a veritable smorgasbord of
administrative law principles. The litigation stems from the creation of
a corporate holding company, known as Cerulean Companies, Inc., to
hold the shares of Blue Cross & Blue Shield of Georgia, Inc. As part of
this transaction, and pursuant to the Plan of Conversion approved by the
Commissioner of Insurance, policyholders of Blue Cross were offered
shares in the new holding company. The policyholders could accept or

157. 248 Ga. App. at 691, 548 S.E.2d at 435.
158. Id. at 691-92, 548 S.E.2d at 435.
159. Id. at 692, 548 S.E.2d at 436.
160. Id.
161. Id. at 693, 548 S.E.2d at 436.
162. Id. at 692, 548 S.E.2d at 435.
163. Id. (internal citations omitted).
164. 244 Ga. App. 700, 536 S.E.2d 590 (2000).
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reject shares, appeal the approval and implementation of the Plan of
Conversion, or could easily have requested the Commissioner of
Insurance hold a hearing on the matter. Nobody claiming to be eligible
to receive shares in the current litigation exercised any of these
opportunities.'6 5

When Wellpoint Health Networks, Inc. made its offer two years after
the conversion to merge Cerulean into Wellpoint, the resulting new
shareholders were scheduled to receive Wellpoint stock or cash to take
the place of the previously unnegotiable Cerulean shares. The individu-
als, all seeking shares, brought suit in Richmond County Superior Court.
The trial court proceeded to give its own interpretation to the Plan of
Conversion and ultimately ruled plaintiffs should have simply received
a distribution of Cerulean shares without any option to accept or
reject.

166

On a prior appeal to the supreme court, the trial court was reversed.
The court of appeals in the instant case politely stated: "In its opinion,
the Supreme Court summarily rejected the trial court's analysis on the
merits of the controversy in its entirety .... Most importantly, the
supreme court found the aspiring shareholders had failed to exhaust
administrative remedies, stating the issues as follows:

"The issue before this Court is whether Harrell Tiller and the other
plaintiffs below were required to exhaust administrative remedies
before seeking equitable relief in superior court. Because the plaintiffs
are seeking an interpretation of the Plan of Conversion and because
the Commissioner of Insurance reviewed the Plan, approved it, and
participated in the conversion process after approval, we hold that the
parties must follow the administrative review process before seeking
judicial review. Therefore, the trial court erred in deciding the merits
and we reverse."68

At the end of the first round of appeals, plaintiffs complied with the
supreme court's direction and petitioned the Commissioner of Insurance
for relief. This petition was summarily denied in a ruling by the
Commissioner that plaintiffs were far too late in questioning the events
that had taken place in the conversion process, and they should have
taken advantage of the remedies available at the time of the offer-
ing.

169

165. Id. at 700-01, 536 S.E.2d at 591-92.
166. Id. at 701-02, 536 S.E.2d at 592.
167. Id. at 702, 536 S.E.2d at 592.
168. Id., 536 S.E.2d at 593 (quoting Cerulean Cos. v. Tiller, 271 Ga. 65, 65, 516 S.E.2d

522, 522 (1991)).
169. Id. at 702-03, 536 S.E.2d at 593.
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For some unexplained reason, plaintiffs went back to Richmond
County Superior Court for their appeal of the adverse decision from the
Commissioner of Insurance. The superior court ruled for plaintiffs,
giving them the same result as in the prior case. 7 °

On appeal by Blue Cross, the trial court was again reversed. 171

First, the court said, the superior court did not adhere to the standard
of review specified under O.C.G.A. section 50-13-19(h) or even with the
supreme court's decision in the prior appearance of the case. 172 The
supreme court noted the broad, subjective decision-making power given
to the Commissioner for the conversion process.'73 The superior court
failed to defer to the manner in which the Commissioner participated in
the construction, approval, and implementation of the Plan of Conver-
sion under applicable statutes and instead sought to provide its own
interpretation. 174 The supreme court previously found error with the
trial court's approach under the applicable standard of review. 7

1

The court of appeals found nothing in the current case to sway it from
the prior treatment by the supreme court. 76 This reasoning is clear
from the following statement: "Rather than defer to the findings of the
Commissioner, unless clearly erroneous or arbitrary, the trial court
inappropriately reversed the Commissioner's decision and substituted its
own interpretation of the Plan. For this reason alone, the trial court's
order is erroneous." 7 7 In short, the court of appeals found the prior
decision of the supreme court, coupled with the reasoned conclusions of
the Commissioner of Insurance regarding the tardy raising of issues
three years after the conclusion of the conversion plan, should not have
been rejected by the superior court. 7  The court reached this finding
although there was ample support for the conclusions and the conclu-
sions were not clearly erroneous under O.C.G.A. section 50-13-19(h). 79

Almost as a parting shot in the case, the appellate court found a good
reason for plaintiffs not to try to go back and start over again in
Richmond County Superior Court.80 Under O.C.G.A. section 33-2-
27(a), judicial review of orders of the Commissioner of Insurance is

170. Id. at 703, 536 S.E.2d at 593.
171. Id.
172. Id.
173. Id. at 703-04, 536 S.E.2d at 593-94.
174. Id. at 704, 536 S.E.2d at 594.
175. Id.
176. Id. at 704-05, 536 S.E.2d at 594.
177. Id. at 704, 536 S.E.2d at 594.
178. Id. at 705-06, 536 S.E.2d at 594-95.
179. Id.
180. Id. at 707, 536 S.E.2d at 595.
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supposed to be in the Fulton County Superior Court.'81 The court of
appeals ruled this requirement is a statement of subject matter
jurisdiction and, almost tersely, concluded the following: "The Superior
Court of Richmond County had no jurisdiction to hear this matter or to
enter its order."182

V. EFFECTS OF AGENCY ACTIONS

A. Collateral Estoppel from Agency Rulings

In Shields v. BellSouth Advertising & Publishing Corp.,83 the
supreme court answered a certified question from the United States
Court of Appeals for the Eleventh Circuit stemming from a wrongful
discharge case. Shields was terminated from employment in accordance
with BellSouth personnel procedures for inexcusable conduct in front of
a customer. He responded by filing a union grievance, which resulted
in a finding of gross misconduct on the part of Shields. However, the
hearing also afforded him reinstatement and back pay in his posi-
tion.'84

Shields applied for unemployment compensation during the time
between his termination and reinstatement. The initial claims examiner
awarded unemployment benefits, and BellSouth appealed. 88  An
administrative hearing officer affirmed the award of benefits, finding
Shields' conduct in the incident that resulted in his discharge was "an
inability to handle a particular customer who was causing pro-
blems."186 Though not part of the ruling, the hearing officer found that
Shields asserted the discharge was due to him having AIDS. 87

BellSouth appealed to the Board of Review of the Department of Labor
but lost. Upon subsequent appeal to the superior court, the benefits
were reversed as lacking any evidence to support an award. To the
contrary, the superior court found a violation of company rules that
would render Shields disqualified from receiving unemployment
compensation under O.C.G.A. section 34-8-194. On the question of
Shields' discharge because of having AIDS, the superior court found no
evidence that the superior who ordered the discharge knew of Shields'

181. Id., 536 S.E.2d at 595-96.
182. Id. at 708, 536 S.E.2d at 596.
183. 273 Ga. 774, 545 S.E.2d 898 (2001).
184. Id. at 774-75, 545 S.E.2d at 899.
185. Id. at 776, 545 S.E.2d at 900.
186. Id. at 775-76, 545 S.E.2d at 899-900.
187. Id. at 776, 542 S.E.2d at 900.
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medical condition and, obviously, there was no showing that the medical
condition was a motivating factor.'88

Shields did not obtain a discretionary review from the court of appeals
but filed a federal lawsuit based upon the Americans with Disabilities
Act of 1990.9 BellSouth successfully moved to dismiss the lawsuit
under the doctrine of collateral estoppel. The certified question was sent
by Shields to the Georgia Supreme Court, pursuant to the appeal to the
Federal Circuit Court of Appeals. 9° The supreme court stated the
question as follows:

Under the circumstances of this case, would a superior court's finding
in an unemployment compensation appeal that there is no evidence the
decisionmaker who terminated the employee knew of his protective
status and no evidence that his protective status motivated his
discharge, collaterally estop the employee as a matter of Georgia law
from establishing in a subsequent wrongful termination lawsuit...
that he was terminated because of his protective status?9'

Tracking Langston v. Department of Corrections,'9' the supreme
court held collateral estoppel would indeed provide such a bar.'93

Although Shields brought up the question of his health conditions during
the unemployment compensation hearings, no finding in his favor
resulted at the agency level."' The superior court subsequently made
specific findings and conclusions regarding deliberate misconduct by
Shields and rejected as without evidence any cause or relationship of his
health status to the discharge. 19'

B. Failure to Follow Agency Rules

State agencies are generally entrusted to implement the statutory
framework under their administration. When it is proven an agency has
not done so in accordance with applicable statutes, it often falls to the
judicial branch to fashion a proper remedy to address those shortcom-
ings.

Just such an issue was present in Toal v. DeKalb Medical Center,
Inc. 116 The trial court held the Department of Medical Assistance had

188. Id. at 775-76, 542 S.E.2d at 899-900.
189. 42 U.S.C. § 12101 (1995).
190. 273 Ga. at 776-77, 545 S.E.2d at 900.
191. Id. at 774, 545 S.E.2d at 898-99.
192. 220 Ga. App. 445, 469 S.E.2d 509 (1996).
193. 273 Ga. at 777, 545 S.E.2d at 901.
194. Id. at 777-78, 545 S.E.2d at 901.
195. Id. at 778, 545 S.E.2d at 901.
196. 247 Ga. App. 349, 542 S.E.2d 184 (2000).
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failed to incorporate mandatory provisions for proper hospital reimburse-
ment amounts in a part of the Medicaid program. 19 Although the
trial court granted partial summary judgment for the complaining
hospitals on the issue of the violations, it did not inquire into the
underlying contracts to fashion a remedy other than to note that
"reimbursement of all actual allowable costs" would be the standard.19

On appeal, the court of appeals affirmed the trial court, finding the
violations regarding amounts of reimbursements had taken place.199

Instead of quantifying the differences that proper analysis of reimburse-
ment amounts may have totaled, the court of appeals chose to follow the
lead of other jurisdictions that had considered the same issue."'
Because the reimbursement plan formulated by the Department of
Medical Assistance was deficient and improperly adopted, "the previous-
ly existing plan remains in effect until such time as a new plan is
properly adopted."2'

The violation of rules proscribing particular conduct was examined in
Leal v. Hobbs. °2 Leal was a paramedic trainee riding with personnel
of Grady Hospital, which is a part of the Fulton-DeKalb County Hospital
Authority. The internal policy of Grady for such trainees relegated Leal
to an observer.20 3

During a call to attend to Darryl Hobbs after an encounter with the
police, the attending paramedic called Leal to assist in a treatment
regimen.20 4 Darryl Hobbs died, and his widow brought a wrongful
death action citing, among other things, the violation of the observer
policy.205 After the trial court denied summary judgment for Leal, the
court of appeals reversed.20 6 Regarding the argument by Ms. Hobbs
that Leal's violation of the internal policy was a breach of a duty and
negligence per se, the court found otherwise.2 7 Fatal to her allega-
tions, the court found there was no evidence of any negligence in the
actions of Leal, even if there was a duty raised under the internal
policy.20 8

197. Id. at 352, 542 S.E.2d at 188.
198. Id. at 352-53, 542 S.E.2d at 188 (internal quotations omitted).
199. Id. at 353, 542 S.E.2d at 188.
200. Id. at 353-58, 542 S.E.2d at 188-91.
201. Id. at 359, 542 S.E.2d at 192.
202. 245 Ga. App. 443, 538 S.E.2d 89 (2000).
203. Id. at 443-45, 538 S.E.2d at 90-92.
204. Id. at 443, 538 S.E.2d at 91.
205. Id. at 444, 538 S.E.2d at 91.
206. Id. at 443-44, 538 S.E.2d at 91.
207. Id. at 445-46, 538 S.E.2d at 92.
208. Id. at 446, 538 S.E.2d at 92.



MERCER LAW REVIEW

C. Validity of Rules
Participants in regulated professions must often comply with special

rules of conduct designed by a regulatory body to protect the public. In
Burton v. Composite State Board of Medical Examiners,"9 the physi-
cian was the subject of Board action based upon a rule prohibiting sex
with patients. In response, Burton sought a declaratory judgment in
superior court that the rule was unconstitutional.2 10 After a motion to
dismiss by the Board, he sought to provide an example of his seeming
uncertainty of action by stating that "he did not know whether Rule 360-
2-.09(i) would prohibit him from providing medical treatment to his wife
if he also engaged in sexual intimacies with her."211

The trial court dismissed the action and instructed Burton to exhaust
the administrative remedies, which had already begun through the
Board's hearing process. Instead, Burton appealed, but his appeal was
limited to the issue concerning treatment of his wife. The appellate
court found the situation to be purely hypothetical, raising no cognizable
issues for a declaratory judgment.212 Burton sought to buttress the
cause by citing O.C.G.A. section 50-13-10(a), under which the Adminis-
trative Procedures Act authorizes declaratory judgment actions to
determine the validity of an agency rule.2 1 The court held the
Administrative Procedure Act provision still must conform to the general
requirements for the issuance of declaratory judgments found in chapter
4 of title 9 in the O.C.G.A.21 4 Whether alleged under the Administra-
tive Procedure Act or otherwise, there must always be a justiciable
controversy and not an invitation to give a purely advisory ruling.1 5

Rules and regulations, just like statutes, are generally prospective in
application. In Bryant v. PMC Capital, Inc., 216 Bryant, a mortgage
broker, agreed to receive certain referral fees on a loan approved in
1994. The Small Business Administration ("SBA") changed its regula-
tions effective January 1, 1996, to require written agreements for such
fees. When the loan closed later in 1996, the loan provider refused to
carry out the prior oral agreement. Bryant sued to recover his fee, but
the trial court granted summary judgment to the loan provider,

209. 245 Ga. App. 587, 538 S.E.2d 501 (2000).
210. Id. at 587, 538 S.E.2d at 502.
211. Id. at 587-88, 538 S.E.2d at 502.
212. Id. at 588-89, 538 S.E.2d at 502-03.
213. Id. at 589, 538 S.E.2d at 503.
214. Id.
215. Id.
216. 244 Ga. App. 313, 535 S.E.2d 319 (2000).
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declaring the contract unenforceable because of the SBA rule violations.
Bryant appealed, and the court of appeals summarily reversed.217

Equating the SBA regulation to a statute, the court ruled that "the trial
court erroneously gave the SBA regulations retroactive operation which
impaired the obligations under a pre-existing contract." 18

VI. RECENT LEGISLATION

Only one amendment to the Administrative Procedure Act ("APA") was
passed by the General Assembly at its 2001 regular session. The new
Georgia Higher Education Savings Plan was added to the list of entities
that are exceptions from the definition of "agency" and, therefore, not
subject to the provisions of the APA.219

As usual, legislative enactments expanded the powers and authority
of the various state agencies. Unfortunately, an examination of that
much legislation would require a separate survey issue. However,
several new agencies, boards, commissions, advisory panels, and other
entities were added to the rolls of government in 2001. New additions
include the following (bear in mind, these entities were created under
general, as opposed to local, laws):

1. The Metropolitan North Georgia Water Planning District 22°

2. A multi-disciplinary, multi-agency child abuse protocol committee
for each county221

3. A multi-disciplinary, multi-agency child fatality review committee
for each county

222

4. The Georgia Child Care Fatality Review Panel 223

5. The Georgia Closing the Achievement Gap Commission 224

6. The Georgia Higher Education Savings Plan22
1

7. The Twenty-First Century Voting Commission 226

8. The Blue Ribbon Young Driver and DUI Study Commission 227

217. Id. at 314, 535 S.E.2d at 320.
218. Id. at 315, 535 S.E.2d at 320.
219. O.C.G.A. § 50-13-2(1) (Supp. 2001); 2001 Ga. Laws 76, § 4 (amending O.C.G.A.

§ 50-13-2(1) (1998)).
220. 2001 Ga. Laws 115, § 1.
221. Id. at 1158, 1160, § 1.
222. Id. at 1162, § 1.
223. Id. at 1166, § 1.
224. Id. at 148, 180, § 15.
225. Id. at 76, 77, § 1.
226. Id. at 269, 286, § 19.
227. Id. at 208, 209, § 1.
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9. The Commission for the Celebration of 250 Years of Representative
Government in Georgia 228

10. The Governor's Commission on Georgia History and Historical
Tourism229

11. The Georgia Environmental Training and Education Authori-
ty230

The enactment found at 2001 Georgia Laws 873 deserves special
recognition for abolishing several outdated, archaic entities that were on
the law books presumably too long. Repealed were the following:

1. The Franklin D. Roosevelt Warm Springs Pools and Springs Site
Commission

2 31

2. The Upper Savannah River Development Authority2 32

3. The Resources Advisory Board, Southeast River Basins 233

4. The Georgia Forest Research Council234

5. The Georgia Hazardous Waste Management Authority2 3

6. The advisory board of the Georgia Education Leadership Acade-
my

236

7. The Environmental Educational Council237

8. The board of directors of the Georgia Education Trust 238

9. The Council on the Deal 39

10. The Workers' Compensation Advisory Council240

11. The Board of Boiler and Pressure Vessel Rules241

12. The Advisory Board on Amusement Ride Safety2 42

13. The Advisory Board on Carnival Ride Safety 4 3

14. The Georgia Hall of Fame Commission 244
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15. The Awards Committee of the Georgia Suggestion System245

Several agencies were shuffled around from one administrative
assignment to another. Being assigned for administrative purposes
denotes which budget unit in government is responsible for submission
of the agencies' appropriations but does not assure day-to-day oversight
of the entity.246 The changes were:

1. The Georgia Tobacco Community Development Board was changed
from the Department of Agriculture to the Office of Planning and
Budget.247

2. The Georgia Agrirama Development Authority was changed from
the Department of Agriculture to the Department of Natural Resourc-
es.

24 8

3. The functions of certification of paramedic and cardiac technicians
were taken from the Composite State Board of Medical Examiners and
given to the Department of Human Resources.2 49

4. The Criminal Justice Coordinating Council was changed from its
administrative assignment previously with the Office of Planning and
Budget to the Georgia Bureau of Investigation. 0

5. The Children and Youth Coordinating Council was assigned to the
Department of Juvenile Justice after leaving the Office of Planning and
Budget.2 5'

Finally, many members of boards, commissions, and other administra-
tive entities have a stock phrase in their creation language that entitles
them to a per diem expense allowance that is the same as members of
the General Assembly receive for attendance in their duties. Legislation
amending O.C.G.A. section 45-7-21 raised that amount to $105
beginning on July 1, 2001.252
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