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I. INTRODUCTION

The fabled canons of statutory interpretation' traditionally advance
the overarching imperative that courts selectively afford some statutes
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a stricter than ordinary construction.2 Statutes "in derogation of the
common law" claim predominating prominence among enactments
deserving of the counseled judicial disposition.

The precept is one of perplexing proportions: It is generally under-
stood to commend judicial restrictiveness in treating legislative
enactments that change an existing body of law.4 That understanding,

2. Justice Harland F. Stone decried this historical approach to statutes generally in
America:

The reception which the courts have accorded to statutes presents a curiously
illogical chapter in the history of the common law. Notwithstanding their genius
for the generation of new law from that already established, the common-law
courts have given little recognition to statutes as starting points for judicial
lawmaking comparable to judicial decisions. They have long recognized the
supremacy of statutes over judge-made law, but it has been the supremacy of a
command to be obeyed according to its letter, to be treated as otherwise of little
consequence .... That such has been the course of the common law in the United
States seems to be attributable to the fact that, long before its important
legislative expansion, the theories of Coke and Blackstone of the self-sufficiency
and ideal perfection of the common law, and the notion of the separation of powers
and of judicial independence, had come to dominate our juristic thinking. The
statute was looked upon as in the law but not of it, a formal rule to be obeyed, it
is true, since it is the command of the sovereign, but to be obeyed grudgingly, by
construing it narrowly and treating it as though it did not exist for any purpose
other than that embraced within the strict construction of its words.

Harlan F. Stone, The Common Law in the United States, 50 HARV. L. REV. 4, 12-14 (1936).
Dean Roscoe Pound strongly concurred: "Strict construction is only a feature, therefore,
although the most unfortunate feature, of the common law attitude toward legislation."
Roscoe Pound, Common Law and Legislation, 21 HARV. L. REv. 383, 386 (1908).

3. "We are told commonly that three classes of statutes are to be construed strictly:
penal statutes; statutes in derogation of common right; and statutes in derogation of the
common law." Pound, supra note 2, at 386; "The court will resolve an evenly balanced
uncertainty of meaning in favor of a criminal defendant, the common law, the 'common
right,' a taxpayer, or sovereignty." REED DICKERSON, THE INTERPRETATION AND
APPLICATION OF STATUTES 206 (1975); "As a general rule, statutes in derogation of the
common law must also be strictly construed." E.T. CRAWFORD, THE CONSTRUCTION OF
STATUTES 486 (Pakistan Pub. House 1975) (1940).

4.
Statutes which impose duties or burdens or establish rights or provide benefits
which were not recognized by the common law have frequently been held subject
to strict, or restrictive, interpretation. Where there is any doubt about their
meaning or intent they are given the effect which makes the least rather than the
most change in the common law.

3 SUTHERLAND, STATUTORY CONSTRUCTION 171 (N.J. Singer, 5th ed. 1992). Moreover, "it
appears that, for the purpose of the rule, 'common law' should be understood to carry its
broadest meaning of the existing body of law, rather than the narrower definition of an
ancient body of Anglo-American judge-made principles." Id. at 173. Again: "[lilt seems
clear that the purpose of an overwhelming majority of statutes is to make some change in
the existing legal order." Id. at 196.
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however, immediately confronts an obvious conundrum: By their nature
and purpose, most statutes effect some changes in the existing legal
order. This truism, in turn, reveals the potential expanse of the canon's
operative range: In brief, it is limited only by the doctrinal persuasions
of the construing tribunal.' Those persuasions, as evidenced by the
jurisprudence of each state's highest appellate court, dramatically and
decisively shape the jurisdiction's ultimate statutory foundations.6

Or stated more specifically, statutes of this type should not be construed to modify
or abrogate the common law any further than is expressly stated, or necessarily
implied from the language used. In accord with this rule, the common law should
not be deemed changed, unless the language making the alleged change is clear
and unambiguous. Indeed, it is not to be presumed that the legislature intended
to make an innovation on the common law.

CRAWFORD, supra note 3, at 486-87.
5.

"Derogation" apparently refers to any change in the common law. If this canon
purports to express an observed factual tendency on the part of legislatures, it is
hard to support. Except with respect to pure statutory codifications of existing
common law, the rule makes little sense, because most statutes that affect the
common law are enacted for the very purpose of changing it.

DICKERSON, supra note 3, at 206.
As no statute of any consequence dealing with any relation of private law can be
anything but in derogation of the common law, the social reformer and the legal
reformer, under this doctrine, must always face the situation that the legislative
act which represents the fruit of their labors will find no sympathy in those who
apply it, will be construed strictly, and will be made to interfere with the status
quo as little as possible.

Pound, supra note 2, at 387.
6. For treatment of the canon's role in shaping the law of Wisconsin, see Barbara Page,

Statutes in Derogation of Common Law: The Canon as an Analytical Tool, 1956 WiS. L.
REv. 78 (1956), arriving at the following conclusions on that state's experience:

After a party had proved (1) the existence of a relevant common law doctrine in
the jurisdiction, (2) that the statute derogated from that common law, and (3) that
the statute was ambiguous on its face, according to the derogation rule the court
was then warranted in proceeding to interpret the statute narrowly, to have as
little effect as possible in altering the common law. But this conclusion was in
itself open to various practical meanings. It might mean that (1) the derogation
canon prohibited any implied change in the common law, or (2) provided some
allocation in the relative burdens of proof or argument between parties: this might
take the form either of placing on the opponent of narrow construction the burden
of going forward with some evidence that this would be contrary to the legisla-
ture's policy, or of saddling him with a full burden of proving that this was so.

Id. at 97. The study also emphasized the state judiciary's doctrinal inconclusiveness:
As formulated and explained by the cases, the derogation rule was surrounded
with an aura of logical precision. In practice, however, the canon failed to explain
scores of important decisions. The same statutes which at times were interpreted
strictly, at other times were construed liberally. When the construction was
narrow, this was explained as an application of the derogation rule. But where
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The canon itself reflects an ancient origin, reportedly rooted in the
English judiciary's abiding jealousy toward Parliament.' The precept
is as controversial as it is historical. It receives praise as revealing
innate respect for the wisdom of the common law, an inherent regard for
tradition, and a deep devotion to popular derivations.' "Laws thus
established by the people would certainly seem entitled to the status
which will be accorded them by the rule which requires statutes in
derogation of the common law to be construed strictly."9 Contrarily, the

the interpretation was liberal, the court solemnly pronounced the statute involved
to be a remedial one; hence, it was to be interpreted liberally.

Id. at 103. According to the authorities, "[tihe rule that remedial statutes are construed
liberally is one of the most common exceptions to the rule that statutes in derogation of the
common law are to be construed strictly." 3 SUTHERLAND, supra note 4, at 191.

7.
"The rule that statutes in derogation of the common law are to be strictly
construed, was introduced at an early day when the common law was in its
integrity; when courts and writers like Coke, ignorant of other systems, spoke of
it as the perfection of human wisdom, and were jealous of every attempt of
Parliament to change it in the minutest particular."

CRAWFORD, supra note 3, at 489 (quoting SEDGWICK, CONSTRUCTION OF STATUTES 270 (1st
ed.) (1940)). The canon "unquestionably originated as an expression of the jealous
disposition of the British judiciary toward parliamentary supremacy." 3 SUTHERLAND,

supra note 4, at 172. The doctrine "survived in its present form because of judicial
jealously of the reform movement." Pound, supra note 2, at 388. As for precise dates of
origin, "[an early and more precise enunciation is found in a case arising as long ago as
the time of Queen Anne: 'Statutes are not presumed to make any alteration in the common
law, further or otherwise than the act does expressly declare."' Ernest Bruncken, The
Common Law and Statutes, 29 YALE L.J. 516, 519 (1919-20) (citing Arthur v. Bokenham,
11 Mod. 148, 150 (1708, Eng. C.P.)). As for America:

In this country the first announcement of [the canon] is in Brown v. Barry, [3 U.S.
(3 Dal].) 365 (1797)]. A statute of 1789 had provided that the repeal of a repealing
act should not revive the act repealed, and the point decided was that an act
suspending a former act for a limited time was not a repealing act within this
statute. In coming to this obvious conclusion, Ellsworth, C.J., said: "The act of
1789, being in derogation of the common law, is to be taken strictly."

Pound, supra note 2, at 401.
8. "[Tlhe reason for subjecting statutes which abrogate the common law to a strict

construction is founded upon a belief that the common law represented the zenith of
human wisdom." CRAWFORD, supra note 3, at 490. "The rule may also be regarded as an
expression of recognition that law is based on tradition." 3 SUTHERLAND, supra note 4, at
172.

9. CRAWFORD, supra note 3, at 491. Additionally:
As long as we have behind the written text the whole body of the common law, no
serious mischief can arise. For then the great principles of justice, firmly
imbedded in legal custom and adapted to the permanent needs of society, are able
to save the statute from the many imperfections which necessarily attach to all
written laws, on account of the ignorance, the lack of skill, and the passions of
legislators. Take away this underlying common law, and still prevent the courts,
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canon bears the brunt of harsh criticism: it suffers dismissive condem-
nation as "archaic," "obsolete," an "ancient shibboleth," and a "historical
hangover."" "There is little reason in today's interpretation of statutes
for a general rule or presumption that statutes in derogation of the
common law should be 'strictly' interpreted."1"

The criticism, emanating primarily from the academic quarter, has
taken its toll as legislatures in a number of states have explicitly
abolished the canon.12  State courts, however, reflect a different

by the necessity of following precedent, from interpreting all statutes with the
liberality needed to keep them in harmony with social needs, and you bring about
a crisis such as our law, and the civilization it preserves, has never yet had to
encounter.

Bruncken, supra note 7, at 522.
10. The canon "had its origin in archaic notions of interpretation generally, now

obsolete, and survived in its present form because of judicial jealously of the reform
movement; and ... it is wholly inapplicable to and out of place in American law of today."
Pound, supra note 2, at 388.

We need to be reminded, too, that in the construction of statutes establishing
administrative agencies and defining their powers there is little scope for the
ancient shibboleth that a statute in derogation of the common law must be strictly
construed, or for placing an emphasis on their particulars which will defeat their
obvious purpose.

Stone, supra note 2, at 18. "At best, the rule is an historical hangover from the time when
judges were generally suspicious or distrustful of legislatures." DICKERSON, supra note 3,
at 207. "[Tlhe canon that statutes in derogation of the common law are to be strictly
construed ... was used in nineteenth-century England to emasculate social welfare
legislation." Richard A, Posner, Statutory Interpretation-in the Classroom and in the
Courtroom, 50 U. CHI. L. REV. 800, 821 (1983).

11. DICKERSON, supra note 3, at 208. See also Jefferson B. Fordham & Russell L.
Leach, Interpretation of Statutes in Derogation of the Common Law, 3 VAND. L. REV. 438,
442 (1950):

If there were ever any basis for a broad assertion of common law superiority over
statutes, improvements in the legislative process would assuredly make a
generalization broadly favoring the common law unsafe at this time. It would
appear to be much safer to confine any talk of superiority to particular principles,
rules, standards or concepts and, if that is the case, we are not in a strong position
in assuming common law superiority as a basis for a general rule of interpretation
of statutes.

Professor Karl Llewellyn treated the canon in his famous "Thrust But Parry" formulation
designed to show that for every canon there is an equal and opposite canon. Positing the
"Thrust" as follows: "Statutes in derogation of the common law will not be extended by
construction", Llewellyn concluded with the following "Parry": "Such acts will be liberally
construed if their nature is remedial." Karl N. Llewellyn, Remarks on the Theory of
Appellate Decision and the Rules or Canons About How Statutes are to be Construed, 3
VAND. L. REV. 395, 401 (1950).

12. "About one-third of the states have enacted general interpretive legislation
abrogating the rule of strict interpretation of statutes in derogation of the common law."
3 SUTHERLAND, supra note 4, at 198.
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persuasion: "[T]he rule has remarkable staying power in the judicial
process.'3  Indeed, "there has been scant suggestion of judicial
dissatisfaction with it" and "seldom has a court attacked it as ill-
conceived or undesirable."14 In light of this decisional loyalty, perhaps,
commentators grudgingly concede the canon to manifest an "essential
soundness." 5

To the extent that it is a true and valid insight about human nature
that people do not ordinarily change the existing order of things with
broad and sweeping strokes, there is justification for assuming, or even
presuming, that legislatures would not ordinarily intend their enact-
ments to make changes beyond their clear purport.1

Georgia's legislature has effected no reversal of the derogation precept,
and the Georgia Supreme Court pays legendary reverence to the
doctrine. Only a specific examination of the court's jurisprudence will
yield an accurate appraisal of the canon's analytical essence in shaping
Georgia's statutory foundations.

II. THE GEORGIA EXPERIENCE

A. A Perspective: Then and Now

As noted, the judicial practice of strictly construing statutes in
derogation of the common law lays claim to an ancient heritage. The
canon's English origin dates to the "time of Queen Anne" in 1708,17

with America's first doctrinal embrace appearing in a case of 1797.18
The Georgia Supreme Court explicitly employed the principle in at least
four opinions appearing in the first volume of its official reports. 9 The
court delivered the first of those opinions at its May Term, 1846, in

13. Id. at 196.
14. Fordham & Leach, supra note 11, at 447.
15. 3 SUTHERLAND, supra note 4, at 196. "This very tenacity of the rule is some

evidence of its essential soundness, or at least that it is believed by many to be a valid and
relevant interpretive aid." Id.

16. Id. at 197. "On this basis, the rule can still be counted as a legitimate and useful
aid for interpretation, to be considered as other interpretative aids in the process of making
judgments about what effects should be given to statutes." Id.

17. Bruncken, supra note 7, at 519 (citing Arthur v. Bokenham, 11 Mod. 148, 150 (1708
Eng. C.P.)).

18. Pound, supra note 2, at 401 (citing Brown v. Barry, 3 U.S. (3 DalI.) 365 (1797)).
19. Tuttle v. Walton, 1 Ga. 43 (1846); Robinson v. Steamer Lotus & Owners, 1 Ga. 317

(1846); Roosvelt & Barker v. McDowell, 1 Ga. 489 (1846); Doe, ex dem., Carr v. Georgia
R.R. & Banking Co., 1 Ga. 524 (1846).

[Vol. 53
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Tuttle v. Walton,2° a decision that corporate by-laws governed a
purchase of bank stock at a sheriff's sale so that the purchaser acquired
the stock subject to a prior corporate lien.2 1 The purchaser, of course,
had contended otherwise, relying both upon his judgment against the
previous stock owner and upon a general statute "making bank stock
subject to execution."22 In declaring that reliance ill-founded, the court
made short work of statutory analysis: "The Act of 1822 ... is in
derogation of a common law right, and must be strictly construed."23

As of 1846, therefore, the Georgia Supreme Court exhibited the
derogation canon as a viable component of its interpretative arsenal.
Without citation of authority, the court indicated a settled casualness in
applying the principle, according it a presence requiring no persuasive
demonstration of historic acceptance. The court's early performance also
reflected other analytical tendencies. For example, its concept of
'derogation" appeared a less-than-absolute notion. To qualify, the court
implied, the statute must be perceived as changing the result of the by-
laws to an extent greater than mere modification.24 "Strict construc-
tion," accordingly, impeded the former rather than the latter. Moreover,
the court's reference to the "common law," i.e., prior existing legal
principles triggering the strict construction tactic, proved likewise
illusive. If that reference implicated an ancient body of English judicial
principle, the court gave no hint of the fact. Yet, the opinion also failed
to specify a precise Georgia case-law evolution in peril of being
"derogated" by the statute. Instead, the court's reference appeared
simply to assume an existing general rule viewed as threatened by
statutory change. Finally, it was by no means clear from the court's
Tuttle opinion that the derogation canon was pivotally essential to its

20. 1 Ga. 43 (1846).
21. The previous owner of the stock became indebted to the corporation, which debt,

under the company's by-laws, constituted a lien on the stock. The plaintiff subsequently
purchased the stock, with notice of the lien, at a sheriffs sale on a judgment obtained
against the previous owner. Plaintiff then contended that his judgment lien was superior
to that of the company created by the previous owner's debt under the by-laws. Id. at 43-
44.

22. Id. at 48. "It is contended by the plaintiff in error, the by-law ... is repugnant to
the laws of this State, particularly to ... the act of 21 December, 1822, making bank stock
subject to execution." Id.

23. Id. at 51. "By the common law, the judgment did not create a lien on the stock of
[the previous owner] so as to prevent a transfer of it." Id. at 50.

24. Id. at 52. Under the common law, the court manifested, the debt did not create a
lien which would prevent a transfer of the stock; the statute of 1822 created only a
qualified lien on bank stock. That is, the stock could still be transferred, but would be
subject to the prior lien. Id.

20011
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decision.25 The canon, that is, appeared to play a supporting, rather
than controlling, role in the court's analysis. Whether these tendencies
would endure the supreme court's continued interpretative exercises
loomed, in 1846, as unfathomable. Like all futures, the future of the
derogation canon lay ahead.

A century and a half later, the supreme court tendered its most recent
contribution (at this writing) to the canon's legacy. In its 2000 decision
of Albany Urology Clinic, PC. v. Cleveland,26 the court held that
Georgia's 1988 "informed consent" statute27 did not require a physician
to disclose his abuse of cocaine to a surgical patient.2 8 In arriving at
its decision, the court emphasized two principle points. First, "the
common law of this state" imposes no duty on a physician to disclose
risks associated with a particular medical procedure. 9 Second, the
1988 statute specifies six "categories of information that must be
disclosed" to patients.3" However, the statute does not require physi-
cians to disclose "any aspect of their personal lives which might
adversely affect their professional performance."" Because the statute
"is in derogation of the common law rule," the court concluded, "it must
be strictly construed and cannot be extended beyond its plain and
explicit terms."3 2

At the turn of the millennium, therefore, the Georgia Supreme Court
left little doubt as to the derogation canon's continuing viability. In a
context exuding outright "repugnance" on the part of the physician, the
court nevertheless denied plaintiff the benefit of statutory disclosure.3

25. The court indicated that it would have reached the same result even had the
company's lien not been prior in time to the plaintiff's judgment in execution. Id.

26. 272 Ga. 296, 528 S.E.2d 777 (2000).
27. O.C.G.A. § 31-9-6.1(a) (2001).
28. 272 Ga. at 302-03, 528 S.E.2d at 782. Plaintiff alleged defendant's negligent

performance of the surgical procedure, fraud, and battery. Id. at 301-02, 528 S.E.2d at 781-
82.

29. Id. at 298, 528 S.E.2d at 779.
Hence, before 1988, a physician's "silence as to risk" was not actionable and could
not be the basis of a patient's claim of fraud .... As established by pre-1988
precedent, under the common law, evidence of a failure to reveal the risks
associated with medical treatment is not even admissible in support of a claim for
professional negligence.
Id.

30. Id.
31. Id. at 299, 528 S.E.2d at 780.
32. Id. "Thus, in situations not covered by the statute's language, the common law rule

must still govern, as courts are without authority to impose disclosure requirements upon
physicians in addition to those requirements already set forth by the General Assembly."
Id.

33. Id.

[Vol. 53



STATUTES IN DEROGATION

The denial employed as its sole and solitary rationale the interpretative
tactic of "strict construction," a tactic the court deemed an imperative
concomitant to the common law condition.34 That condition mandated
ajudicial analysis ignoring statutory spirit and focusing exclusively upon
explicit terminology; any other interpretation would have "derogated" the
common law. Once again, the court's opinion reflected notable tenden-
cies. First, "strict judicial construction" counseled both a literal reading
of statutory contents and an adamant refusal to elaborate analogies.
Both exercises excluded a physician's duty to disclose lifestyle endanger-
ments to his patient. Second, the court's reference to the "common law"
clearly implicated no body of English principle existing at the time of the
American Revolution, nor did the opinion simply assume the presence of
a nebulous general rule. Rather, the court cited specific Georgia cases
rejecting a physician's duty to disclose risks associated with medical
procedures, extracting from those cases "the common law rule of this
state."35 That was the "common law" scrupulously immunized from
statutory derogation.

This time-line of 154 years unfolds an illustrious Georgia heritage for
the venerable derogation canon. A temporal expanse of such magnitude
affords daunting perspective for a remarkable decisional legacy. The
principle found impressive credentials in the sheer audacity of its
genesis: A common law construct forthrightly birthed for the express
purpose of insulating the common law itself against inordinate
legislative interference. The doctrine's subsequent tenacity, in the teeth
of caustic academic condemnation, invested the evolution with legendary
status. In 1846 and in 2000, the Georgia Supreme Court manifested its
full participation in the phenomenon. Revealing unremitting (indeed,
intensifying) convictions of the canon's analytical sageness, the court
featured it in both supporting and controlling roles. Across the ages, the
cases indicated, the principle claimed a mandated rather than discretion-
ary significance in restraining the reach of legislative lawmaking. To
confirm these indications, and to fashion additional lessons from the
Georgia experience, inquiry assumes a selective focus upon the supreme
court's intervening exercises: that jurisprudence interlocking the "then"
and the "now."

34. Id.
35. Id.

20011
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B. A Subject-Matter Sampler
The Georgia Supreme Court's strict construction of statutes in

derogation of the common law knows no topical boundaries."6 Over the
scrutinized expanse of years, the court has indiscriminately employed
the canon in all manner of civil litigation. Although no exhaustive
subject-matter catalogue is appropriate, mere mention of assorted
examples will sufficiently demonstrate the principle's impressive
diversity of application.

An inordinate amount of the court's derogation jurisprudence has
occurred in cases featuring efforts to enforce liens and similarly asserted
financial obligations.3 7 These actions accounted for many of the court's
formative expositions of the principle, and they continue to draw
considerable modern judicial attention. The purported existence of both
private and commercial indebtedness, therefore, has proved an extremely
hospitable environment for the strict construction precept.

Another area of litigation rich in the Georgia derogation legacy is that
of wrongful death.38 Over the years, actions to recover damages for

36. Aside from the nature of the litigated subject matter, perhaps some indication of
the study's underlying case volume should be provided. A computer search focused upon
the terminology "in derogation of the common law" generated citations to approximately
113 decisions by the Georgia Supreme Court. An examination of those decisions, in turn,
reduced the number deemed deserving of further study to a total of roughly 67 cases. Those
cases provide the nucleus upon which the study is based.

37. See, e.g., Tuttle, 1 Ga. at 43; Robinson, 1 Ga. at 317; Roosvelt & Barker, 1 Ga. at
489; Howard v. Brown, 3 Ga. 523 (1847); South Carolina R.R. v. McDonald, 5 Ga. 531
(1848); Williams v. C. & G.H. Kelsey & Halsted, 6 Ga. 365 (1849); Ross v. Everett, 12 Ga.
30 (1852); Sugar v. Davis, 13 Ga. 462 (1853); Seeman v. Schulze, 100 Ga. 603, 28 S.E. 378
(1897); Brown v. Georgia C & N Ry., 101 Ga. 80, 28 S.E. 634 (1897); Hunnicutt &
Bellingrath Co. v. Van Hoose, 111 Ga. 518, 36 S.E. 669 (1900); Kenyon v. Brightwell, 120
Ga. 606, 48 S.E. 124 (1904); Farmers Union Warehouse Co. v. Coweta Fertilizer Co., 133
Ga. 132, 65 S.E. 291 (1909); Cooney, Eckstein & Co. v. Sweat, 133 Ga. 511, 66 S.E. 267
(1909); Yancey v. Lamar-Rankin Drug Co., 140 Ga. 359, 78 S.E. 1078 (1913); Crawford v.
Swicord, 147 Ga. 548, 94 S.E. 1025 (1918); Fourth Nat'l Bank v. Swift & Co., 160 Ga. 372,
124 S.E. 181 (1925); Middleton v. Westmoreland, 164 Ga. 324, 138 S.E. 852 (1927); Evans
Mktg. Agency v. Federated Growers Credit Corp., 175 Ga. 294, 165 S.E. 114 (1932); J.B.
Withers Cigar Co. v. Kirkpatrick, 196 Ga. 41, 26 S.E.2d 255 (1943); Woodward v. Lawson,
225 Ga. 261, 167 S.E.2d 660 (1969); Consol. Sys., Inc. v. Amisub, Inc., 261 Ga. 590, 408
S.E.2d 109 (1991); Benning Constr. Co. v. Dykes Paving & Constr. Co., 263 Ga. 16, 426
S.E.2d 564 (1993); Browning v. Gaster Lumber Co., 267 Ga. 72, 475 S.E.2d 576 (1996).

38. See, e.g., Marshall v. Macon Sash Door & Lumber Co., 103 Ga. 725, 30 S.E. 571
(1898); Robinson v. Georgia Ry. & Banking Co., 117 Ga. 168, 43 S.E. 452 (1903); Jeens v.
Wrightsville & Tennille R.R., 144 Ga. 48, 85 S.E. 1055 (1915); Lamb v. Floyd, 148 Ga. 357,
96 S.E. 877 (1918); Russell v. Burroughs, 183 Ga. 361, 188 S.E. 451 (1936); Watson v.
Thompson, 185 Ga. 402, 195 S.E. 190 (1938); Thompson v. Watson, 186 Ga. 396, 197 S.E.
774 (1938); Ford Motor Co. v. Carter, 239 Ga. 657, 233 S.E.2d 444 (1977); Miles v. Ashland
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conduct allegedly resulting in another's death have afforded the court
classic context for etching the canon's profiling dimensions. The common
law's historical refusal to recognize such actions, thereby requiring
legislatively proffered solutions, continues to countenance judicial
reluctance (under the banner of strict construction) to flesh out the
remedy. Other examples of tort settings for the interpretative exercise
include defamation, 9 false arrest,4" personal injury,4 and termina-
tion of employment.42

Issues arising from the ownership of land traditionally provide the
court with yet other opportunities for employing the judicial technique
(for instance, trespass,43 possessory warrants,4 4 homesteads, 4 and
zoning 46), as do those turning upon concerns of a temporal complexion
(including statutes of limitation47 and deed priorities4S). Miscella-
neous coverage examples, again emphasizing diversity of subject matter,
include contracts, 49 assignments, 5 wills,51 and adoption.5 2

When cases calling for the interpretation of statutes find their way to
the Georgia Supreme Court, a healthy leaven of them will experience
disposition under the derogation canon. The principle casts a long and
richly diversified shadow across the court's territorial agenda.

C. The Canon's Substantive Content

The formulated assertion that statutes in derogation of the common

law must receive strict judicial construction does not, of course, provide

a self-defining harbor. Instead, the construct rather obviously features
a trilogy of shaping substantive facets: (1) "derogation," (2) "common

Chem. Co., 261 Ga. 726, 410 S.E.2d 290 (1991).
39. See, e.g., Heard v. Neighbor Newspapers, Inc., 259 Ga. 458, 383 S.E.2d 553 (1989).
40. See, e.g., Graham v. State, 143 Ga. 440, 85 S.E. 328 (1915).
41. See, e.g., Augusta & Savannah R.R. v. McElmurry, 24 Ga. 75 (1858).
42. See, e.g., Foster v. Vickery, 202 Ga. 55, 42 S.E.2d 117 (1947).
43. See, e.g., Doe, ex dem., Carr v. Georgia R.R. & Banking Co., 1 Ga. 524 (1846).
44. See, e.g., Marchman v. Todd, 15 Ga. 25 (1854); Welborn v. Shirly, 65 Ga. 695 (1880).
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Bank, 186 Ga. 619, 198 S.E. 666 (1938).
46. See, e.g., Duncan v. Entrekin, 211 Ga. 311, 85 S.E.2d 771 (1955); Fayette County
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law," and (3) "strict construction." Those facets offer respective state
courts a unique means of pouring their own analytical content into the
interpretative principle. The manner in which a state court performs
that function determines the canon's precise jurisdictional cast.
Determining the precise Georgia cast thus depends upon assessing the
supreme court's analytical treatment of each shaping facet.

1. The Concept of "Derogation." From early times, the Georgia
Supreme Court has evidenced a potential for maneuverability in treating
the canon's trigger concept of "derogation." When the occasion demands,
the court has indicated a willingness to exempt from the strict construc-
tion mandate a statute clearly impacting existing law. The court
discovered such an occasion in the 1848 case of Price v. Bradford,53

featuring a statute permitting the owner of a judgment to convey its
legal title. Because no such right existed at common law, the trial court
strictly construed the statute. 5 4 Upon appeal, the supreme court agreed
with the trial judge's view of the common law.5 The court took forceful
issue, however, on the point of derogation." "What is an act in
derogation of common right? One which repeals the general law in favor
of a particular person or class of persons, to the exclusion of all
others."57 The statute in issue, the court distinguished, "enlarges the
Common Law rights, not of one citizen, or one class of citizens, but of
all.""s As such, it was "a remedial and enlarging Statute, and is to
receive a liberal construction."59

53. 5 Ga. 364 (1848).
54. Id. at 366. The trial court held that under the statute the assignee of a judgment

possessed no authority to transfer it to a third person for value. Id.
55. Id. at 367. "Anterior then to the passage of the Act of 1829, a party plaintiff in

Georgia, although he could assign his interest in a judgment, could not assign the legal
title thereto, so as to enable the assignee to proceed upon and collect it, in a Court of Law,
in his own name." Id.

56. Id. at 368.
I do not see wherein it is in derogation of common right-it is not even in repeal
of the Common Law. It enlarges the Common Law-it adds to the rights of the
Common Law; for, whereas, by the Common Law, the citizen could not convey the
legal title to a judgment, by this Act he may convey it.

Id.
57. Id.
58. Id.
59. Id.

In the construction of such Statutes, we are not confined to the letter-are not
limited to a strict construction. We are to look to the spirit-the intention of the
Legislature, and sometimes to bring within the equity of the act, cases excluded
by its terms, because such cases are within the mischief proposed to be remedied.
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A different context, roughly of the same vintage, propelled the court
to a similar conclusion in South Carolina Railroad v. McDonald. °

There a creditor sought to attach property located in the state but owned
by a foreign corporation. The corporation responded that prior to
Georgia's attachment statute, no such remedy existed against either
persons or corporations outside the state.61 Because the statute was in
derogation of the common law, defendant contended, its express
applicability only to natural persons must be strictly construed to
exclude corporations.62 Once again, the court's rejection pivoted on the
concept of derogation: "The attachment laws are ... remedial Statutes,
and are to be so construed as to advance the remedy and to suppress the
mischief."' That remedy, the court reasoned, sought the enforcement
of obligations against "debtors," whether natural or corporate. 4

No sooner had the court claimed the derogation canon as its own,
therefore, then it also crafted a technique of exception. If the statute
could be designated "remedial," rather than "in derogation," the
mandated construction tactic dramatically shifted from "strict" to
"liberal." The precise prerequisite for applying the "remedial" designa-
tion, however, the court left somewhat ambiguous. In Price the
analytical distinction turned upon the point of "enlargement;" rather
than narrowing the common-law right from general to special, the
statute ("remedially") enlarged the rights of all. In South Carolina
Railroad, the emphasis stressed the statute's "object;" that object
conferred ("remedial") remedies upon creditors and liability upon
debtors. Although accomplishing the court's purpose in the cases (i.e.,
rejecting the tactic of strict construction), both exercises appeared
somewhat ad hoc, and neither proved enlightening for future evolution.

A later instance of that evolution, Newton v. Bennett,65 featured a
statute exempting from individual liability bank stockholders who

60. 5 Ga. 531 (1848).
61. The court agreed that 'before the passage of the attachment laws, there was no

legal remedy by which the payment of debts could be enforced." Id. at 534.
62. The court agreed that the "question is, whether a creditor is entitled to the remedy

at Law, by attachment, against a foreign corporation, which our Statutes give him against
a natural person, who is his debtor." Id.

63. Id. at 535. "There is no necessity, in this case, to apply with very labored and
subtle discrimination, the rules of construction. It requires no such effort to bring
corporations within the provisions of the Act." Id.

64. "The word.., used in the Act with most significance, and used most frequently, is
debtor. It would seem that the General Assembly, by using that term, intended to guard
against the very construction I am now combating; to wit, that the act applies only to
natural persons." Id. at 536.

65. 159 Ga. 426, 126 S.E. 242 (1924).

2001]



MERCER LAW REVIEW

transferred their stock more than six months prior to the bank's
failure.6 In Newton defendant stockholder claimed the statute's
protection for a fraudulent stock transfer that occurred more than six
months prior to the bank's failure.67  Defendant argued that the
statute, being in derogation of the common law, must be strictly
construed to exempt him from individual liability.68  In rejecting that
argument, the court delineated between statutes imposing liability and
those providing an "escape from such liability."69 Although the former
were in derogation of the common law, the latter were "in effect
remedial."0

0 As a remedial escape measure, the court held, this statute
must receive a "reasonable" construction providing no protection to
defendant.71

On occasion, the court may even find the prohibition and the
exemption inhering in the same legislative measure. For instance,
Duncan v. Entrekin72 presented a county zoning ordinance defining a
"residential district" to cover property used for residential purposes,
including schools and churches.73  In holding that the ordinance
authorized defendant's kindergarten, the court first emphasized the
derogating prohibition: "Since statutes or ordinances which restrict an
owner's right to freely use his property for any lawful purpose are in

66. Id. at 428, 126 S.E. at 244.
67. Id. at 427-28, 126 S.E. at 244. Defendant was charged with transferring his stock

to his wife with knowledge that the bank was insolvent. Id.
68. Id. at 428-29, 126 S.E. at 244. The court described the issue as:

whether or not a stockholder, who fraudulently transfers his stock, is discharged
from liability by such transfer unless the bank fails within six months from the
date of the entry of such transfer or from the delivery of such notice to the bank
.... It is insisted that the rule of construction of this statute should be strict, on
the ground that it is in derogation of the common law.

Id. at 429, 126 S.E. at 244.
69. Id. at 429, 126 S.E. at 244.
70. Id.

Statutes imposing individual liability upon stockholders in corporations are held
to be in derogation of the common law; but the statutory provision under
consideration does not fix liability upon the stockholder, but provides the method
by which the stockholder may escape from such liability. So it is in effect
remedial, and not merely in derogation of the common law.

Id.
71. Id. "This statutory provision deals with bona fide transfers. It does not include

male fide transfers." Id.
72. 211 Ga. 311, 85 S.E.2d 771 (1955).
73. Id. at 311-12, 85 S.E.2d at 772. Plaintiff, an adjacent property owner, sued to

enjoin defendant's use of his property as a kindergarten. That use, plaintiff contended,
violated the county zoning ordinance's classification of the property as a residential district.
Id.
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derogation of the common law, they must be strictly construed and never
extended beyond their plain and explicit terms."74 On the other hand,
the court possessed no qualms in extending the exemption beyond its
"plain and explicit terms": "A kindergarten is a school for children of
very tender years, and a school is one of the permissive uses of property
in a 'residential district.' 75 Once again, therefore, strictly construing
the ordinance's derogating prohibition did not forestall extending the
ordinance's exemption beyond its literal import.76

In selected cases, therefore, the supreme court exhibits striking
flexibility in moving from "derogation" to "remedial," and thus from
"strict" to "liberal" statutory construction. That flexibility contrasts
dramatically with the court's intransigence on the point in other
settings.

A forceful example of that intransigence occurred in Watson v.
Thompson,77 which pertained to litigation over a statute providing that
for the death of a wife, "the husband and children shall sue jointly and
not separately."' What of an instance, the court inquired, in which the
husband was injured simultaneously with the wife but lived, uncon-
sciously, for one day after the wife's death? Would that fact preclude the
children's "separable" suit for the wrongful death of their mother?7

Conceding the "hardship" of an affirmative response, the court neverthe-
less assumed an unrelenting stance: "'The statute is in derogation of
common law, and is strictly construed."'"" Moreover, plaintiffs'
suggested maneuver from "derogation" to "remedial" fell upon barren
soil: "'[The statute] is not remedial and subject to liberal construc-

74. Id. at 312, 85 S.E.2d at 772.
75. Id.
76. For a remarkably similar, and more modern, exercise, see Bo Fancy Prods., Inc. v.

Rabun County Bd. of Cornm'rs, 267 Ga. 341, 478 S.E.2d 373 (1996).
77. 185 Ga. 402, 195 S.E. 190 (1938).
78. Id. at 403, 195 S.E. at 191 (internal citations omitted).
79. The court quoted the following question certified from the court of appeals:

Where a mother and father are injured at the same time, and the mother dies
first, and the father is rendered unconscious at the time of the injury and lives for
one day without regaining consciousness, is a suit instituted after the death of the
father maintainable by the children of the deceased father and mother against a
tort-feasor, to recover for the alleged wrongful death of the mother?

Id. at 402, 195 S.E. at 190.
80. Id. at 407,195 S.E. at 193 (quoting Denham v. Texas Co., 19 Ga. App. 662, 667, 91

S.E. 1070, 1072-73 (1917)). The court observed that "[alt common law, no one could
maintain a civil action for damages on account of the death of a human being .... [Ilt was
not until 1850 that the General Assembly of this State in any way changed, in the respect
referred to, the rule of the common law." Id. at 406-07, 195 S.E. at 193.
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tion."'' s Not subject to the "remedial" shift, the statute barred the
children's action. 2

The "remedial" maneuver by no means exhausts the supreme court's
semantic techniques for relaxing its application of strict construction.
Illustrating an interesting variation on the theme, Lamb v. Floyd83

featured a statute presuming negligence by a railroad shown to have
inflicted damage upon another.84 Could that statute be applied in favor
of plaintiffs against a receiver of the railroad? The receiver opposed
application, of course, on grounds that the statute was in derogation of
the common law and required strict construction. 5 Indeed, defendant
pressed the court with its earlier strict construction of a statute
imposing railroad liability for one servant's injury to another."6 In
response, the supreme court worked a crucial delineation. The former
statute imposing fellow-servant liability was in derogation of the
common law and could not be extended to a railroad's receiver.87

Contrarily, the common law recognized a presumption against a railroad
"in favor of passengers and other persons upon proof of injury."8 8

Consequently, the present statute "is declaratory of the common law,
and is in no sense in derogation thereof." 9 On that rationale, the court
experienced no difficulty in extending the statutory presumption from

81. Id. at 407, 195 S.E. at 193 (quoting Denham, 19 Ga. App. at 667, 91 S.E. at 1072).
82. Id.

The statute here involved expressly declares that in the situation here presented
"the husband and children shall sue jointly, and not separately." It contains no
exception as to absence of the husband, refusal of the husband to join, sickness of
the husband, or even the unconscious condition of the husband from the moment
of the wife's injury until his own death; and we do not feel justified in reading any
exceptions into the statute.

Id.
83. 148 Ga. 357, 96 S.E. 877 (1918).
84. The court quoted the statute to impose railroad liability "for any damage done to

persons, stock, or other property by the running of the locomotives,. . .unless the company
shall make it appear that their agents have exercised all ordinary and reasonable care and
diligence, the presumption in all cases being against the company." Id. at 358-59, 96 S.E.
at 878.

85. Id. at 359, 96 S.E. at 878. "It is insisted that this section has application solely to
the railroad company and its employees, and deals with such company exclusively, and is
not applicable to a receiver in charge of a railroad who is operating it under the orders of
a court." Id.

86. Id. See Henderson v. Walker, 55 Ga. 481 (1875).
87. 148 Ga. at 366, 96 S.E. at 880-81. "By its terms this.., statute did not extend to

receivers, or to any employer except railroad companies." Id., 96 S.E. at 880.
88. Id. at 365, 96 S.E. at 880.
89. Id. at 366, 96 S.E. at 880.
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railroad to receiver.9" A "declaratory" statute, it resulted, was fully as
effective as a "remedial" one for defusing "derogation" and avoiding the
snare of strict construction.

Finally, the supreme court's maneuverability on the "derogation"
concept does not always signal the concept's denigration as a prelude to
the court's evading strict construction. On the contrary, the maneuver-
ing exercise can operate to intensify "derogation," thereby sharpening
the court's interpretational rapier. State Farm Fire & Casualty Co. v.
Southern Bell Telephone & Telegraph Co.91 presented such an exercise.
There, a homeowner sought damages for a fire, alleging defendant's
negligence in installing a defective answering machine. Defendant took
refuge in an applicable "tariff," which exempted the telephone company
from liability, except for negligence, and precluded liability "in any case
where a claim is not presented in writing within sixty days."92 The
homeowner's failure to present the claim, defendant argued, doomed his
action.93 In a brief but reverberating opinion, the supreme court
rejected defendant's position. 94 First, the court noted that except for
the tariff, the case would be governed by the general four-year statute
of limitations.9 5 Earlier, the court declared the statute in derogation
of the common law and required strict construction.96 The tariff's sixty-
day limitation, the court elaborated, was thus "in derogation of a statute
which is itself in derogation of common law."97 As a result, the tariff
"must receive even stricter construction and closer scrutiny."98

Affording the prescribed degree of review, the court concluded that the
homeowner's claim, "arising out of alleged negligence, is in no way

90. Id. "The legislature did not intend to make a rule of evidence, or a statutory
presumption, applicable to a railroad company, and at the same time inapplicable to the
company when operated under order of court and through its chosen officers." Id.

91. 245 Ga. 5, 262 S.E.2d 895 (1980).
92. Id. at 6, 262 S.E.2d at 896.
93. Id. at 5, 262 S.E.2d at 895. "The trial court sustained a motion for summary

judgment in favor of [defendant] on the ground that the claim had not been presented
within 60 days after the fire as would be required by a provision of a General Subscriber
Services Tariff then in effect." Id.

94. Id. at 8, 262 S.E.2d at 897.
95. Id. at 7, 262 S.E.2d at 896. "Under ordinary circumstances, petitioner's claim

would be governed by the provisions of Code § 3-1001, providing: 'All actions for trespass
upon or damage to realty shall be brought within four years after the right of action
accrues.'" Id.

96. Id. The court cited Georgia Railroad & Banking Co. v. Wright, 124 Ga. 596, 53 S.E.
251 (1906).

97. 245 Ga. at 7, 262 S.E.2d at 897.
98. Id.
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limited in scope by the limitations of the tariff."99 The court's "double
derogation" maneuver proved extremely effective, therefore, in honing its
scalpel of strict construction. 100 That construction surgically removed
the homeowner's negligence claim from the tariff's coverage of "any
case."

In summary, it is clear that the concept of "derogation" plays a crucial
role in substantively shaping the strict construction canon to a jurisdic-
tion's statutory structure. As a trigger concept for the canon, derogation
lends itself to a maneuverability of judicial technique. That precise
quality has effectively served the Georgia Supreme Court in a variety of
controlling fashions. Indeed, virtually simultaneous with its acknowl-
edgment of the canon, the court developed a capacity for shifting
threshold concepts. By moving from "in derogation" to "remedial" in
characterizing a statute, the court could dramatically reverse its
interpretation stance from "strict" to "liberal." That reversal, of course,
frequently proved decisive to the case. Although not overly specific in
announcing technique guidelines, the court perfected the technique itself.
Indeed, on occasion it has delineated "derogating" and "remedial"
provisions (subjecting them to opposite interpretation canons) within the
same statute. On other occasions, it has disdained both "derogating" and
"remedial" designations in favor of "declaratory." A statute determined
"declaratory of the common law" likewise avoids the fate of strict
construction. Finally, the court's prowess in maneuvering the derogation
concept can also cut in the opposite direction. Thus, it may operate to
intensify rather than replace, concomitantly sharpening the bite of strict
interpretation.

The concept of "derogation," as one of three defining facets, looms large
in the supreme court's jurisprudence on strictly construing statutes in
derogation of the common law. It remains to be determined whether the

99. Id. at 8, 262 S.E.2d at 897. "A careful reading of Section A2.5.4 leads inevitably
to the conclusion that petitioner's claim, arising out of alleged negligence, is in no way
limited in scope by the limitations of the Tariff, as would be a general claim for failure to
provide telephone service." Id.

100. Perhaps a more effective approach, rather than designating the tariff to be in
derogation of the four-year statute of limitations, would instead cast the tariff in further
derogation of the common law itself. If, as the court had previously held, the first measure
was in derogation, then the second measure necessarily resulted in greater derogation (i.e.,
it reduced the common law's position of no time limitation from an affirmative limitation
period of four years to one of sixty days). From that perspective, it appears more logical
to maintain that a drastically deeper derogation deserved an even more restrictive
interpretation. Accordingly, a "degree of derogation" synthesis, rather than a "double
derogation" rationale, might more convincingly analyze the case.

[Vol. 53
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tripod's other basics play an equally crucial role in conditioning the
canon to Georgia law.

2. The "Common Law" Reference. When the Georgia Supreme
Court announces its intention strictly to construe a statute "in deroga-
tion of the common law," the court has already performed a pivotal
analytical function. It has laid the statute in issue beside the "common
law" on the covered subject and detected the tension necessary to invoke
the canon. Crucially important to that preliminary analysis, therefore,
is the court's frame of reference: the "common law." Is the indicated
referent that judicially developed system of English law on the subject
as it stood at the time of the American Revolution? If so, would the
system include principles to which the English Parliament may have
contributed? Moreover, is it the court's intention to indicate that it has
studied English law to the extent necessary to make these important
determinations? Contrarily, does the supreme court's announced
analysis encompass only the Georgia "law" on the subject at the time of
the statute's enactment? If that is the indicated limitation, is it further
confined to Georgia case-law principles or does it include prior legislative
developments? Indeed, what of case-law principles themselves codified
prior to the statute's enactment? It is clear, then, that the strict
construction canon's reference to the common law holds foundational
significance for the precept's interpretative reach. The supreme court's
connotation of that reference, thus, bodes essential to understanding the
canon's precise Georgia embodiment.

Of the four opinions invoking the canon in the first official volume of
the Georgia Supreme Court's reports, not one devoted attention to the
"reference" issue. In the first case, the court was content to observe that
"[bly the common law, the judgment did not create a lien on the
stock."' 0 ' In the second case, also a lien controversy, the court simply
declared that "[tihis act is in derogation of the common law."10 2 The
third opinion, treating a suit on a promissory note, similarly opined "[b]y
the common law it is admitted, the representative of the deceased
partner could not be sued."0 3 Finally, the fourth case, trespass in
ejectment, contained only the court's conclusion that "[tihe statute under
which the defendants claim, being in derogation of a common-law right,

101. Tuttle, 1 Ga. at 50.
102. Robinson, 1 Ga. at 318. For a discussion of Tuttle see supra notes 20-25 and

accompanying text.
103. Roosvelt & Barker, 1 Ga. at 494.
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must be strictly construed."'' 4  The court's early reference to "the
common law," it appeared, was simply to be taken on faith; it found
virtually no elaborated presence as a defining element prerequisite to
the derogation canon.

In addition to its early lack of clarity over the controlling "common
law," the court further complicated the "reference" issue in cases
rejecting the canon's applicability. As an apt and early example, Augusta
& Savannah Railroad v. McElmurry °5 presented an action charging
the railroad's negligent destruction of plaintiff's property 0 6 In defense
the railroad argued that plaintiff's allegation and proof differed on when
the collision occurred,' and that plaintiff's "summary proceeding,"
being "in derogation of the common law, should be construed strict-
ly."0 8  Forcefully rejecting that position, the supreme court asserted
that "[aicts relative to railroads cannot be in derogation of the common
law, for railroads were unknown to the common law."0 9 Moreover, the
court insisted, "the principles of the common law applicable to ordinary
public roads and vehicles, would not apply to steam engines with their
tremendous speed and power.""' ° There being no "common law" of
railroads, therefore, there was no occasion for strictly construing
plaintiff's statutory remedy."'

By 1858 the supreme court's "common law" reference had substantially
confused its formative jurisprudence on the derogation canon. The court
invoked the canon without elaborating on the source of its reference; it
also rejected the canon without elaborating on the source of its reference.
Nor was the latter approach an isolated exercise, as subsequently

104. Doe v. Georgia R.R. & Banking Co., 1 Ga. 524, 537 (1846). Here, a distinction
must be drawn between the court's construction of the statute in issue and its conclusion
that at the common law a statutory right did not take away a common law right. For this
latter conclusion, the court at least explicitly cited to "1 Comyn's Dig. 447, letter C; 1
Chitty's Pleading, 144," plus what it represented as supporting cases. Id. at 537.

105. 24 Ga. 75 (1858).
106. The court identified plaintiffs action as based on "the statute of 1851,-12, page

108," and as involving a railroad crossing collision at which defendant's locomotive "[tore]
to pieces" plaintiffs cart. Id. at 75-76.

107. Id. at 76, 78. Defendant argued that plaintiff alleged the injury to have occurred
on February 4 with his proof evidencing that it happened on February 5. Id. at 78.

108. Id. at 78.
109. Id.
110. Id.
111. Indeed, "Jones's [sic] Forms is a great innovation upon the common law, and yet

being intended to advance the remedy, are liberally construed." Id. In any event,
"[r]ailroad acts, we apprehend should not be construed more strictly than penal statutes,
and no such rule as to the time laid in the indictment is observed in criminal proceedings."
Id.
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evidenced by Crawford v. Swicord."2 There, plaintiff bank depositors
sought individual shareholder responsibility under a statute urged by
defendants to be in derogation of the common law."3 Once again the
court rejected the plea: "It is erroneous to assume that only subscribers
to the capital stock of a corporation were at common law liable for the
balance of an unpaid subscription to the capital stock."114 That error,
it resulted, was fatal: "This assumption is the major premise in the
argument of counsel for defendant.""5 Assumption denied, the statute
would be construed "neither liberally nor strictly, but reasonably, so as
to carry out the clear purpose and policy for which it was enacted.""' 6

On two early (and representative) occasions, therefore, the court refused
applicability of the derogation canon by finding no tension between the
statute in issue and the "common law." On neither occasion, however,
did the court identify the source of the "common law," which it employed
in such forceful (and decisive) fashion.

This is not to indicate that all the court's derogation opinions stand
completely barren on the "common law" reference. Indeed, some cases
encompass instances of explicit judicial examination tracing a common
law principle to its English origins. Draper v. Macon Dry Goods Co."'
featured an action for the breach of a contract required by the statute of
frauds to be in writing."' Holding that plaintiff need not state
whether the contract was in fact written,"9 the court drew heavily
upon textual discussions of English law. 2° Those discussions, on
grounds that the statute of frauds was "in derogation of the common
law," substantiated plaintiff's position.' "'[T]he rule in England has

112. 147 Ga. 548, 94 S.E. 1025 (1918).
113. The court cited the statute as "Acts 1893, p. 70." Id. at 548, 94 S.E. at 1025.

Defendants argued the statute imposing individual liability to apply only to original
subscribers of stock and not to successor stockholders. Id.

114. Id. at 552, 94 S.E. at 1027.
115. Id.
116. Id. The purpose was to provide depositors protection by imposing liability on all

stockholders. Id.
117. 103 Ga. 661, 30 S.E. 566 (1898).
118. The court alluded to the "statute of frauds" in both its English context and in the

Georgia version of "Civ. Code, § 2693, 7." Id. at 663, 30 S.E. at 566.
119. Id. at 666,30 S.E. at 567 (the plaintiffs complaint survived defendant's demurrer).
120. The court referred to those textual sources as "Stephen on Pleading," "Browne on

the Statute of Frauds," "Bliss on Code Pleading," and "Estee's Pleadings." Id. at 664-65,
30 S.E. at 566-67.

121. "Where the statute, in derogation of the common law, requires certain contracts
to be executed in a prescribed manner in order to be binding upon the parties, the law will
not presume, in the absence of proof, that either party has violated the statute." Id. at 663,
30 S.E. at 566.
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been,"' the court quoted, "'that it is sufficient ... to allege an agreement
generally, which throws it on the defendant to allege that it is not in
writing."

122

The court executed yet another excursion into ancient authority in
Watson,12 an action brought by children for the death of their moth-
er.124 Construing Georgia's statute to forbid the suit, the court blamed
it all on history.125  "At common law, no one could maintain a civil
action for damages on account of the death of a human being."126 The
first change in that condition occurred "in England" where "the first of
a series of acts giving such a remedy was Lord Campbell's act, passed in
1846.,,127 The Georgia legislature enacted its first wrongful death
statute in 1850, followed by other measures in subsequent years. 128

All of those statutes, the court concluded, "are in derogation of the
common law," and "the rule of strict construction applies."129

As evidenced by its opinions in Draper and Watson, the supreme
court's reference to the "common law" sometimes explicitly touched base
with English legal principles. In applying the derogation canon to
Georgia statutes, the court initially informs itself of the English
judiciary's rule on the subject and of that country's parliamentary
modifications. The court may derive its information from textual
treatments (Draper), or simply by way of judicial notice (Watson). The
exercise in Draper, involving the statute of frauds, and that in Watson,
involving wrongful death, each provided the court with rich "common
law" insights. With those insights thus fortifying its "common law"
reference, the court could clearly illustrate the extent of the Georgia
statute's "derogation" and convincingly apply "strict construction" to the
measure. Whether or not one cares for the results in individual cases,
the technique, at least, is understandable. If this is the fashion,

122. Id. at 665, 30 S.E. at 567 (quoting BROWNE ON THE STATUTE OF FRAUDS, § 505a).
123. For a discussion of Watson, see supra notes 77-82 and accompanying text.
124. The court considered a question presented to it by the court of appeals. 185 Ga.

at 402, 195 S.E. at 190.
125. Id. at 407, 195 S.E. at 193. The court cited the statute as "Code, § 105-1306,"

providing that an action for the mother must be brought jointly by the husband and
children. Id. at 403, 195 S.E. at 191. In this case, the husband was injured simultaneously
with the wife and lived one day, unconsciously, after she died. Id. at 407, 195 S.E. at 193.
Because he survived the wife, the court held, the children could not bring their "separate"
action. Id.

126. Id. at 406, 195 S.E. at 193.
127. Id. at 406-07, 195 S.E. at 193.
128. Georgia's current wrongful death statute is found in O.C.G.A. section 51-4-2

(2001); see also Laws 1850, Cobb's 1851 Digest, at 476.
129. 185 Ga. at 407, 195 S.E. at 193. Under that rule, the court did "not feel justified

in reading any exceptions into the statute. Ita lex scripta est." Id. (emphasis added).
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perhaps, in which the canon most appropriately operates, it provides
unfortunate and glaring contrast with the vast majority of Georgia cases.

Some of the court's derogation opinions adopt an intermediate position:
They neither fail completely in fleshing out their references to the
"common law," nor do they explicitly revisit English origins. Rather, the
court periodically conveys a perceivable Georgia cast to its "common law"
understanding. For example, in Evans Marketing Agency, Inc. v.
Federated Growers Credit Corp., the court held that a statute
dealing with "crop" mortgages did not cover a mortgage on a crop of
peaches. 3 ' The legislature had enacted the statute, the court rea-
soned, "because the established law of Georgia theretofore had been that
the mortgage on a crop before it was planted was invalid."'3 2 Thus,
the statute, "being in derogation of the common law, must be given strict
construction." 33 So interpreted, the measure must be restricted "to
the class of products to which the words have always been applied
heretofore."'34 It was fairly apparent, therefore, that the court's
reference to the "common law" was to "the established law of Georgia
theretofore."'' 5 That was the "common law" whose derogation required
the strict construction.

36

130. 175 Ga. 294, 165 S.E. 114 (1932).
131. Id. at 298-99, 165 S.E. at 116. "The first question to be decided is whether or not

a crop of peaches is such a crop as is contemplated in the Civil Code, [sections] 3349, 3350,
under which the mortgagee ... claims priority over the bill of sale. We hold that peach
crops are not therein contemplated." Id.

132. Id. at 301, 165 S.E. at 117. "The General Assembly changed that law for the
benefit of agriculture, so that the producer might secure his credit for such time antecedent
to planting as to afford him a means of preparing his land for cultivation." Id.

133. Id. "Necessarily, therefore, the word 'crops' referred to in that act is synonymous
with 'emblements' as used in the same sense that it has been used in the common law."
Id.

134. Id.
When it is observed that its provisions are applicable only when the crops are
planted "within the limit of the calendar year," there is no escape from the
conclusion that it can not apply to a peach crop. No one will contend that any
crop is possible within a calendar year from the planting of a crop of peaches.

Id.
135. Id.
136. The supreme court continues this approach in its more recent decisions. Indeed,

Albany Urology Clinic featured a parallel analysis. 272 Ga. at 298-99, 528 S.E.2d at 779-
80. There, in determining the "common law" which required strict construction of the
statute in issue, the court referred exclusively to Georgia case law: "Prior to 1988, Georgia
physicians were not required to disclose to their patients any of the risks associated with
a particular medical treatment or procedure." Id. at 298, 528 S.E.2d at 779. Again, "the
common law of this state does not designate the failure to disclose such risks a fraud that
may vitiate a patient's consent to medical procedures." Id. Finally, "[a]s established by
pre-1988 precedent, under the common law, evidence of a failure to reveal the risks
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The court pushed the point even further in Russell v. Burroughs,137

an action under Georgia's Motor-Carrier Act for the death of plaintiff's
minor daughter.' 8 Because plaintiff instituted suit against both the
carrier and its insurer, defendants argued an improper joinder of actions
in tort and contract.'39 Agreeing with defendants' position, the court
quoted an existing Georgia statute140 under which "it has been uni-
formly held by this court that two such separate and distinct causes of
action can not be joined in one suit."'4 ' It followed that the Motor-
Carrier Act, "being in derogation of the common law, must be strictly
construed, and so construed the provision ... does not authorize a joint
suit to be brought against the tort-feasor and his insurance carrier."142

By virtue of its Russell analysis, therefore, the court again (and even
more emphatically) identified the "common law" as previously existing
Georgia law.14

' That "law," moreover, consisted of prior Georgia court
decisions interpreting a Georgia statute. Thus, the court's "common law"
reference not only excluded any connotation of English law, it went
rather to Georgia principles derived from a statute. At this analytical
juncture, "common law" ceases to possess meaningful content; it also
ceases to provide meaningful guidance for applying the derogation canon.

The court perfected a variation on its Russell theme in Heard v.
Neighbor Newspapers, Inc. 144 There, the statute in issue declared a
defamation privilege for reports from "arresting officer[s] or police
authorities." 45 In holding the privilege inapplicable to reports from

associated with medical treatment is not even admissible in support of a claim for
professional negligence." Id. The court's "common law" reference, therefore, for purposes
of applying the derogation canon, consisted exclusively of Georgia court decisions.

137. 183 Ga. 361, 188 S.E. 451 (1936).
138. The court cited the statute as the "motor common-carrier acts approved March 31,

1931 (Ga. L. Ex. Sess. 1931, pp. 99-114)." Id. at 362, 188 S.E. at 452.
139. Defendants argued that:

[I]t appears on the face of the petition that different causes of actions have been
improperly united, to wit, one arising ex delicto against [the carrier] for the
alleged negligent killing, and one arising ex contractu against the indemnity
company because of a certain contract made by that company with [the carrier].

Id. at 361-62, 188 S.E. at 452.
140. The court cited the statute as "Code, § 3-113." Id. at 363, 188 S.E. at 452-53.
141. Id. at 363, 188 S.E. at 453.
142. Id. at 364, 188 S.E. at 453. "In the absence of express provisions to that effect in

the statute, it will not be construed to change the general and settled law of this State with
reference to the joinder of actions." Id.

143. Id.
144. 259 Ga. 458, 383 S.E.2d 553 (1989).
145. Id. at 458, 383 S.E.2d at 554. "The applicable portion of O.C.G.A. [section] 51-5-

7(7) is: 'The following communications are deemed privileged: (7) Truthful reports of
information received from any arresting officer or police authorities."' Id.
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an "investigator,"4 6 the court explained that Georgia's defamation
statutes "are a codification of the common law."147 As an exception to
the liability imposed by that codification, the privilege statute must be
strictly construed. 4 ' "Statutes in derogation of the common law are
construed strictly," the court analogized, and "[tihis principle applies
alike to those precepts of the common law that have been codified." 49

By virtue of its analysis in Heard, therefore, the supreme court impliedly
divided Georgia defamation statutes into two groups: one group codified
principles of liability; the other codified principles of privilege. Because
the former group codified its principles from the common law (whether
of England or of Georgia the court did not specify), and because the
latter group created exceptions to those principles, the latter must be
strictly construed as in derogation of the former. The court's search for
the referent in the derogation canon's "common law" reference had
assumed intriguing proportions (to say the least).

In summary, the derogation canon's applicability to a statute depends
crucially upon a preliminary analysis of the relevant "common law." A
court's performance of that analysis depends, in turn, upon its "common
law" frame of reference. Over time, the Georgia Supreme Court's
reference has emitted a variety of analytical signals. Its earliest
technique encompassed simply an abbreviated statement, apparently to
be received on faith, of the relevant common law condition. Remarkably,
moreover, that technique remains the court's exercise of choice in a
majority of the cases. The frustrations of this approach are further
fortified when the court disagrees with a litigant's position on the
common law rule, but never reveals its own "common law" connotation.
Alternatively, when the court has provided elaboration of its sources (to
one extent or another), it has engaged two primary approaches. On
occasion, its opinion will examine in some detail the English heritage of
its "common law" reference, any modifications by Parliament, and the
principle's transmission to this country. Against that background, the
court can then reveal the Georgia statute's "derogation" and rationalize
its "strict construction." On other occasions, the court's opinion is
explicit that its "common law" reference is to the "common law of

146. Id. at 459, 383 S.E.2d at 554. In plaintiffs defamation action against the
defendant, the latter "relied upon the report of an investigator with the Office of Fraud and
Abuse, within the Department of Human Resources." Id. at 458, 383 S.E.2d at 554.

147. Id. at 459, 383 S.E.2d at 554.
148. Id. "Thus, we accord to the phrase 'any arresting officer or police authorities' a

narrow construction." Id. The court stated it was undisputed that the investigator in issue
"had no power to arrest" nor did "the office by which he was employed have the power to
initiate or conduct criminal prosecution." Id.

149. Id.
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Georgia" that existed prior to enactment of the statute to be interpreted.
Under this approach, the results run in different intriguing directions.
On the one hand, the court's discovered "common law" may consist of
prior Georgia cases themselves interpreting a Georgia statute. On the
other hand, the "common law" reference may implicate "common law"
principles (whether English or Georgian), principles themselves
previously subjected to Georgia codification. When the supreme court
announces its intention strictly to construe a statute in derogation of the
"common law," it has already performed a pivotal, and highly fluid,
analytical function.

3. The "Strict Construction" Exercise. Both the concept of
"derogation" and the reference to the "common law" constitute prerequi-
site facets. They afford the court an analytical means for determining
the canon's applicability in a given case. They facilitate a state court's
"customizing" of the canon to a jurisdiction's statutory structure. Once
those facets yield a conclusion of applicability, all attention then shifts
to execution. This is the point of impact, the stage at which the canon
actually "matters" to the litigation. The supreme court's "strict
construction" exercise, therefore-the fashion in which maxim translates
to practice-emerges as the third facet distinguishing Georgia's evolved
derogation cannon.

Somewhat ironically, the court frequently reveals virtually nothing of
the strict construction process itself. All too often, once the court
determines the statute to be in "derogation" of the "common law," it
proceeds simply to announce the result of strict construction. The court's
mental steps actually composing the interpretative analysis of the
legislation go largely unelaborated. As for the judicial frame of mind the
canon dictates in approaching the measure, seldom does such compelled
perspective receive expressive formulation. Whether uncomfortable in
characterizing the process, or perceiving no beneficial purpose for doing
so, the supreme court typically affords its "strict construction" exercise
scant chronicled description.

This is not always so, however, as illustrated by Thompson v.
Watson,15 a case presenting one of the derogation canon's most
popular contexts: wrongful death. There, the Georgia statute provided
that "a child or children" may recover for the death of a parent.15 1
Under that statute, could four children sue a remaining fifth child for

150. 186 Ga. 396, 197 S.E. 774 (1938).
151. Id. at 400, 197 S.E. at 776 (citing GA. CODE ANN. §§ 105-1301 to -1309 (Harrison

1933)).

[Vol. 53



STATUTES IN DEROGATION

negligently causing the death of their father?152 In response, the court
carefully traced the English common law's hostility to wrongful
death,15  Lord Campbell's Act (the first wrongful death statute),15 4

and Georgia's similar background.'55 Consequently, the court declared,
"the statute is in derogation of the common law and must be strictly
construed."'56  With applicability thus determined, the Thompson
court's opinion deviated from the norm by elaborating something of its
mandated course of interpretation. Initially, the court sketched the
perspective that, under the derogation canon, it must bring to the
statute:'57 "[W]e must approach it, not with the idea that it is unjust
or harsh if it fails to give a right of action in certain instances, but on
the contrary that the harshness lies in the fact that it gives a right of
action in any instance."' As for employing a more "humanitarian
point of view," the court professed a required deference to the legisla-
ture. "'59 The legislature presumably acted with full knowledge that the
statute would be strictly construed,' 0 "and with that body only lies the
right and privilege to grant rights not given under the common law and
to extend and broaden any rights so granted."161 In this very case, the
legislature "in plain terms" conferred the right of action "to all of the
children."'6 2 That limited grant "plainly evidences an intent to give a

152. The father had been killed in an automobile owned and driven by the defendant
child. Id. at 396-97, 197 S.E. at 774-75.

153. "The rule of the common law was that actio personalis moritur cum persona, and
no action could be maintained by the personal representative or heirs of a deceased person
to recover damages for a tortious injury suffered at the hands of another." 186 Ga. at 397,
197 S.E. at 775 (emphasis added).

154. "In 1846 Lord Campbell's act passed both houses of Parliament." Id.
155. "In 1850 (Cobbs Dig. p. 476) an act was passed in this State." Id.
156. Id. at 405, 197 S.E.2d at 779.

It must be borne in mind that in answering this question it has been consistently
held by this court that the statute is in derogation of the common law and must
be strictly construed, and in its present form, as to the damages recoverable, has
been said to be in the nature of a penalty against the wrong-doer.

Id.
157. Id. "The statute is harsh in that it gives any right of action at all." Id.
158. Id.
159. Id. at 406, 197 S.E. at 779.
160. Id. at 405-06, 197 S.E. at 779.

[I]t has always been a rule of construction of statutes that those in derogation of
the common law, that is those which give rights not had under the common law,
... must be limited strictly to the meaning of the language employed, and not
extended beyond the plain and explicit terms of the statute.

Id.
161. Id. at 406, 197 S.E. at 779.
162. Id.
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right of action for the homicide of the father only when death is caused
by the tort of one other than a member of the class designated."" The
statute thus "excludes an intention ... to give a right of action to a part
of the children against the other."'"

By virtue of its opinion in Thompson, therefore, the supreme court
offered instructive insight into its exercise of "strict construction" under
the derogation canon. As elaborated, its mandated frame of mind took
direction from the common law's absence rather than from the legisla-
ture's presence. That absence prevailed as the norm; the statute's
proffered presence constituted the exception. If there was a consequent
"harshness," it was to be viewed as resulting from the fact of the
exception. That view, in turn, conditioned whatever interpretation the
judiciary was called upon to provide. Moreover, the legislature itself
possessed complete fore-knowledge of the harshness it was inflicting at
the time of enactment, and it alone bore the responsibility. When the
court exacted its subsequent "plain terms" measure of review, it was but
conforming precisely to the statute's intent. By that juncture in
Thompson, the court's mental processes, as informed by the derogation
maxim, stood as fully revealed as they are likely to be judicially
formulated.

Moving from internal processes to external manifestations, the
supreme court's "strict construction" exercises may be captured as
delineated mosaics, each reflecting a distinctive analytical tile. From the
genesis of its derogation undertakings, for example, the court has
occasionally employed the canon only to pull back from its normal
exactions. Ross v. Everett'65 provided an early example by way of a
statute that clearly changed the common law by allowing one of several
co-partners to be pursued for corporate debts.'66 The statute did not,
however, change the rule prohibiting liability of deceased partners'

163. Id.
[T]he children of the deceased are named as those to whom the right to recover
is given, and it is given to them as a class, and not as separate individuals. There
is nothing in the language of our statute as it presently stands that would tend
to show an intention on the part of the legislature to make any exception to that
status.

Id.
164. Id.
165. 12 Ga. 30 (1852).
166. The court cited the statute as "the Act of 1820, (Cobb's New Dig., 484, 485.)" Id.

at 32-33. The statute provided that "where two partners are sued, and one is served and
the other not-the plaintiff shall proceed to judgment, in the same manner, as if the party
served was the sole defendant." Id. at 33.
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representatives for such debts.167 In responding to the latter issue, the
court explicitly recognized that the statute, "being in derogation of the
Common Law, must be strictly construed."6 ' Nevertheless, the court
hedged, "we cannot forebear to give full and fair effect to the legislative
will."1 69 That "will" sought to afford "the partnership creditor an
available remedy against the estate of the partner served." 7 ' "This
construction is indispensable," the court concluded, "to give effect to the
Act."'

7 '

It is important to recognize Ross for both what it was and was not.
Ross was not an instance in which the court conceded the result of strict
construction and simply announced an exception to it. It was an
instance, rather, in which the court expressly acknowledged the statute
to be in derogation of the common law, explicitly subjected the statute
to strict construction, and yet gave "effect" to legislative intent by adding
to the measure's plain terms. Impressively, therefore, what the court
accomplished in Ross, it accomplished not as an exception to strict
construction but consistently with strict construction.

The Ross variant on the exercise of "strict construction" stands by no
means confined to isolated (or ancient) exposition.'72 Bringing the

167. Id. at 32. "There is no doubt whatever, about the Common Law rule, that the
representatives of a deceased partner cannot be sued for a partnership debt." Id.
(emphasis in original).

168. Id. at 33.
169. Id. "This Statute being in derogation of the Common Law, must be strictly

construed, yet we cannot forbear to give full and fair effect to the legislative will." Id.
170. Id. at 34. "Our decision is, that under the Act 1820, when all the partners are

sued, all being in life, and only one or more are served, the plaintiff may proceed to
judgment against the representatives of the deceased defendant or defendants who are
served." Id.

171. Id.
It is argued that our construction will operate with injustice to the estate of the
deceased partner, by making that liable, when the right of controlling the effects
of the partnership, is in the survivor. If this be so, then our reply is, that we have
no power to alter the laws in order to prevent the injustice of their operation.

Id.
172. Another early example of the exercise found expression in Sugar & Brother v.

Sackett, Davis & Potter, 13 Ga. 462 (1853), an action "of debt and bail" brought on open
account. There the court conceded that plaintiffs' bail affidavit failed to use the language
prescribed by the governing statute, a statute the court also conceded to be in derogation
of the common law. Id. at 464. Agreeing that "'the leaning should be always to great
strictness of construction"' (quoting Lord Ellenborough in Taylor v. Forbes, 11 East. 315
(1895)), the court nevertheless "insist[ed] upon giving [the statute] a reasonable
application." Id. That application required only that the bail affidavit achieve "a
substantial compliance with the requirements of the Statute, according to its direct terms
and clear import." Id. In this case, the court concluded, "there is no departure from the
import of the terms used in the Statute." Id. at 465. Once again, therefore, consistently
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tactic to modern articulation, Mullis v. Southern Co. Services173

featured a tort action for alleged negligence in designing an electrical
distribution system of defendant's power plant. In response, defendant
raised an eight-year statute of limitations for suits based on the
negligent design of "an improvement to real property."1 74 That defense
evoked two concessions from the supreme court. First, the limitations
statute was "in derogation of the common law;" and second, the statute
"must therefore be strictly construed." 175  Nevertheless, the court
reasoned, it could "give the statute its plain meaning" by affording "a
'commonsense interpretation' of the words 'improvements to real
property.'' 176  So positioned, the court found the distribution system
"permanent in nature," serving to "enhance the value" of the realty, and
"essential" to the purpose of the power plant. 177 Both the system and
its components thus constituted "improvement[s] to real property" 78

under the "strictly construed" statute of limitations. 79  Once again
(and remarkably), the derogation canon's mandated "strict construction"
accommodated a search for statutory purpose.'

with strict construction, the import of a statute triumphed over its literal language.
173. 250 Ga. 90, 296 S.E.2d 579 (1982).
174. Id. at 91, 296 S.E.2d at 582. The court cited the statute as "Code Ann. § 3-1006,"

applying to architects, engineers, contractors, and the like. Id.
175. Id. at 93, 296 S.E.2d at 583.
176. Id. The court extracted its "commonsense interpretation" from decisions of other

state courts (citations omitted).
177. Id. at 94, 296 S.E.2d at 583. These were "several factors" that "have arisen as

being important to a commonsense analysis of what constitutes an improvement to real
property." Id.

178. Id. "The Plant's electrical system clearly qualifies as an improvement to real
property." Id.

179. "Consequently, if the electrical distribution system and [its components] are both
found to be 'improvements to real property,' [plaintiffs] actions would be barred by Code
Ann. § 3-1006." Id. at 93, 296 S.E.2d at 583.

180. Even more recently, the court repeated this variant on the "strict construction"
exercise in Browning v. Gaster Lumber Co., 267 Ga. 72, 475 S.E.2d 576 (1996), involving
the construction of a materialman's lien statute ("O.C.G.A. § 44-14-361.1(a)(4)"). Id. at 73,
475 S.E.2d at 577. Conceding that such lien statutes "are in derogation of the common
law" and "must be strictly construed in favor of the property owner and against the
materialman," the court nevertheless proceeded to probe "the purpose for materialman's
lien statutes." Id. Finding that purpose as "the need to protect the construction industry,"
the court construed the statute to impose upon the property owner the responsibility:

to see that the contractor disburses the money received in a proper manner at a
time before liens are filed and that the owner cannot avail himself of the defense
[in the statute] unless he can prove that the payments made to the contractor
"were properly appropriated," i.e., "paid before the filing of the lien."

Id. at 73, 76, 475 S.E.2d at 577, 579. The court concluded as follows: "While we recognize
this is a heavy burden, the property owner is by no means defenseless." Id. Once again,
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In a majority of its derogation opinions, despite a minimum of
elaborated mental process, the supreme court tenders its exercise of
"strict construction" in fairly classical fashion. Even so, these exercises
range the gamut in their specific constricting techniques, several of
which may be illustrated simply by random examples. One such
technique consists of construing a general statutory term to include only
a more narrow sub-class. An early instance of this exercise, Seeman v.
Schultze, 8' featured a statute creating mechanic liens for work done
in "improving any real estale. ,1 2 Denying the statute's benefit to one
who paved a public sidewalk adjacent to defendant's land, the court
explicitly engaged the derogation canon." 3 To merit the lien, the court
held, the "improvements must be upon the real estate itself."'84 True,
the paved sidewalk facilitated the passage of pedestrians in front of
defendant's land, but "it cannot be said in law that it improves the real
estate."'8 s For the court, this narrowing analysis exemplified the
exercise of strict construction.

Another prime example of the "sub-classing" technique, Robinson v.
Georgia Railroad & Banking Co.,'86 likewise represented the substan-
tive law of its era. The case presented a mother's effort to recover for
the death of her illegitimate child under a statute covering "the homicide
of a child minor or sui juris."8' That statute, the court promptly
posted in derogation of the common law and an undeniable object of
"strict construction."'8 8 Pursuing the process, the court offered the
intriguing observation that "[t]here are no words in the statute
qualifying the word 'child' in any particular." 89 From that omission,

therefore, the court strictly construed the statute "in favor of the property owner and
against the materialman" to accommodate a statutory purpose that yielded a construction
recognized by the court itself to cast "a heavy burden" on the property owner in favor of the
materialman!

181. 100 Ga. 603, 28 S.E. 378 (1897).
182. Id. at 604, 28 S.E. at 378. The court cited the statute as "§ 2801 of the Civil

Code." Id.
183. Id. at 605, 28 S.E. at 379. "Statutes giving liens in favor of mechanics and others

are in derogation of common law, and, under the rulings of this court in various cases,
must be construed strictly." Id.

184. Id.
185. Id. "It is made as much or more for the benefit of the public than it is for the

benefit of the owner of the lot." Id. at 605-06, 28 S.E. at 379.
186. 117 Ga. 168, 43 S.E. 452 (1903).
187. Id. at 168, 43 S.E. at 452. The court cited the statute as "Civil Code § 3828." Id.
188. Id. at 169, 43 S.E. at 452.
189. Id. at 176, 43 S.E. at 455. "[Nlor is there anything in the context which would

authorize a conclusion that the legislature intended to use the word in any broader sense
than is usually given it in statutes ... ." Id.

20011
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the court inferred "a conclusion that the legislature intended ... the
child of a lawful marriage." 9 ° Plaintiff's wrongful death action, thus,
suffered exclusion from the interpreted statute. Once again, in the
exercise of "strict construction," the court narrowed the statute's general
term to a sub-class: "Minor child" included only "legitimate child."' 9 '
That the court ironically effected its exercise in the name of preserving
the statute's unqualified reference only punctuated the force of the sub-
classing technique.

192

Standing in distinct contrast to the sub-classing approach, another
species of the "strict construction" exercise enlists a more technical focus,
a crafting of constriction by an appeal to definition-bounded analysis.
As an instructive instance of the species, Johnson v. State9' turned
upon whether designated oyster beds were, under material statutes,9 4

located on private or public waterways.'95 Rejecting an interpretation
depending only upon a waterway's capacity to bear freight vessels,19

the court instead focused upon the statutes' reference to a "navigable
stream."' 97 Strictly construed,' the court reasoned, "[a] stream is
defined by Bouvier as a ,current of water; a body of water having a

190. Id., 43 S.E. at 455-56.
191. Id., 43 S.E. at 455.
192. Among legions of additional examples of the technique, Farmers Union Warehouse

Co. v. Coweta Fertilizer Co., 133 Ga. 132, 65 S.E. 291 (1909), presented a financial context.
There, in an action to appoint a receiver for an insolvent defendant, the court held the
authorizing statute in derogation of the common law and subject to strict construction. Id.
at 133, 65 S.E. at 291. As so construed, "unsecured debts" meant a debt for which the
creditor held no security, not one "which is secured by collateral security or pledge, though
such security may be of less value than the total amount of the debt." In this fashion, the
court narrowed the statutory term "unsecured debt" to include only a portion of unsecured
debts.

193. 114 Ga. 790, 40 S.E. 807 (1902).
194. The court cited the statutes as "sections 3059 and 3060 of the Civil Code." Id. at

792, 40 S.E. at 808.
195. Defendant had been indicted for taking oysters from a private oyster bed, a bed

located between the high-water mark and the low-water mark of an ocean inlet. At
common law, the court emphasized, that location was the property of the crown. Id. at 791,
40 S.E. at 807. Prosecutors charged that the material statutes had changed Georgia law
on the point. Id., 40 S.E. at 808.

196. "It is claimed by counsel for the State that under the Civil Code, [section] 3059,
the sole test to be applied in determining whether or not a stream is navigable is its
capacity to bear upon its bosom boats loaded with freight." Id.

197. Id. "[I]t is then pertinent to inquire if a bay, estuary, or arm of the sea can, under
this law, properly be termed a 'stream.'" Id.

198. "It must be borne in mind that the statute in question, as construed by State's
counsel, would be in derogation of the common-law, and therefore demands a strict
construction." Id.
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continuous flow in one direction." 99 So informed, the statute's refer-
ence clearly excluded the "ocean inlet" containing the oyster beds in
issue.

211

Simply affording another example of the exercise, Jeens v. Wrightsville
& Tennille Railroad0' featured a defendant's effort to impeach his
own witness.0 2  Under a statute permitting impeachment when
"'entrapped by the witness by a previous contradictory statement, '' 20 3

defendant relied upon the witness' contradictory testimony at the
inquest.2 4  On grounds of "derogation" and "strict construction," 20 5

the court promptly sought meaning from the statutory term "en-
trapped. ' '20 6 Lamenting the absence of a definition by "legal lexicogra-
phers," the court turned to an entry from the "New Standard Dictio-
nary": "'To take or catch in a trap; entangle or take captive by trick or
artifice; insnare; as, to entrap a bird.'' 20 7 As thus defined, the court
held, entrapment could not be shown by "contradictory statements on the
trial of a former and different case."20 8  "Strictly construed" in this
fashion, the statute failed to support the defendant's impeachment
efforts. Recurringly, therefore, the judicial appeal to a formal dictionary
definition operates to inform of legislative meaning and, in a fairly
mechanistic method, facilitates a species of "strict construction" to
resolution.

A third technique of the supreme court's derogation exercise in "strict
construction" emphasizes statutory literalism. Under this approach, the
court's opinion may or may not express interpretational policy concerns,
but its controlling analysis inevitably reverts to the statute's express

199. Id. (citing "2 Bouv. L. Dict. 1049"). The court also cited "Black L. Dict. 1127." Id.
at 792, 40 S.E. at 808.

200. Accordingly, the statutes had not changed the common law, and defendant was
not guilty of taking oysters from a private bed. Id.

201. 144 Ga. 48, 85 S.E. 1055 (1915).
202. The case involved a suit for the death of plaintiffs decedent in a railroad crossing

collision, with defendant railroad presenting the testimony of the witness in question.
When that testimony did not agree with the witness's sworn testimony at the inquest,
defendant sought to establish grounds for impeachment. Id. at 49-50, 85 S.E. at 1055-56.

203. Id. at 51, 85 S.E. at 1056 (quoting "Civil Code § 5879").
204. Defendant's attorney offered the following statement to justify impeachment: "'I

had his sworn testimony at the inquest, and I relied on him giving that same testimony."
Id. at 49, 85 S.E. at 1055.

205. "This statute, being in derogation of the common law, must be construed strictly."
Id. at 51, 85 S.E. at 1056.

206. "The statute uses the word 'entrapped,' not 'misled,' as used in some jurisdictions.
A party may be misled, but not entrapped. Under our statute, he must be entrapped." Id.

207. Id. (citations omitted).
208. Id. at 52, 85 S.E. at 1052.
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terminology. West v. Inman, °9 featuring a statutory requirement of
fire escapes,"' affords early illustration of the predilection. There, the
employee of one of defendant's tenants sued for personal injuries
received in a fire, alleging that another tenant had completely obstructed
access to the fire escape.21' In treating plaintiff's contentions, the
court stressed the absence of any common law obligation upon building
owners to provide fire escapes.212 Accordingly, the derogation canon
mandated a strict construction limited to "the language of the statute
itself."21 3  Defendant satisfied that language, the court held, by
providing the fire escape; absent additional "express and unequivocal"
requirements, he owed no responsibility for the acts of a tenant.214

The court displayed similar sentiments in Williams v. Batten,215 a
case turning upon service by publication of a nonresident defendant.2 6

The material statute required that the clerk of the superior court mail
the notice; 21 7 instead, the clerk placed the notice in a stamped and
addressed envelope, which he then instructed plaintiff's attorney to
deposit in a nearby mail box.21 Holding the clerk's conduct insuffi-
cient, the court insisted that the statute's requirements, in derogation of

209. 137 Ga. 822, 74 S.E. 527 (1912).
210. The court cited the statute as "[section] 3151 of the code" requiring that owners

of designated buildings provide more than one way of egress by stairways on the inside or
outside of the building. Id. at 823, 74 S.E. at 528.

211. Id., 74 S.E. at 527.
212. Id. at 823-24, 74 S.E. at 528.

At common law, the failure to provide fire escapes on the part of the owner of a
building, not particularly exposed to danger from fire from the character of the
work being carried on in it, did not render the owner liable in damages to an
employee of the tenant who might receive injuries incurred in consequence of such
failure.

Id.
213. Id. at 825, 74 S.E. at 528.
214. Id. "We apprehend that before a statute passed in derogation of the common law

could be given a construction which would place upon the owner of buildings duties so
onerous, the language of the statute itself imposing the duties should be express and
unequivocal." Id.

215. 156 Ga. 620, 119 S.E. 709 (1923).
216. Defendant sought to invalidate a verdict rendered for plaintiff in the proceeding.

Id. at 623-24, 119 S.E. at 711.
217. The court cited the statute as "Civil Code (1910), [section] 5557" which provided

that "it shall be the duty of said clerk at once to enclose, direct, stamp, and mail said paper
to said party named in said order." Id. at 624, 119 S.E. at 711 (emphasis in original).

218. As described, "(plaintiffs attorney] then and there left the desk of the deputy
clerk, walked through the entrance to said United States mail-box, and deposited said
envelope and contents in said mail-box." Id. at 622, 119 S.E. at 710.
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the common law, must be "'literally observed."'2 19 Accordingly, the
clerk could delegate no part of his statutory duties, and the subsequent
proceeding was invalid, it being "wholly immaterial" whether defendant
actually received the notice.

Literalism continues its high profile presence in "strict construction,"
on occasion provoking strong dissention within the supreme court itself.
In Ameribank, N.A. v. Quattlebaum,221 for example, a foreclosure
confirmation turned upon the validity of notice to a mortgage guarantor.
Although the creditor in the proceeding personally served the notice, and
the debtor in fact attended the hearing, a majority of the court remained
unsatisfied. 222  The source of the problem lay in a statute's require-
ment that "[tihe [superior] court direct that notice of the hearing be
given to the debtor., 223  This requirement "that notice to the debtor
emanate from the court is part and parcel of the court's supervisory
authority,"224 the court reasoned, and "[t]he court's role is not and
should not be delegable."225 Neither "substantial compliance" (creditor
personally served the notice on the debtor) nor "harmless error" (debtor
actually attended the hearing) was material:226  "Either posture is
contrary to the required strict construction of the statute."227 Literal-

219. Id. at 625, 119 S.E. at 711. "As is said in 32 Cyc. 467, 'Statutes everywhere exist
authorizing constructive service of process by publication in certain cases where personal
service cannot be had. These statutes are in derogation of the common law, and hence are
to be strictly construed and literally observed."' Id.

220. Id.
It is wholly immaterial whether the mailed notice is received by the defendant or
not; and so if the mailing of the notice can be made by the attorney for the
complainant, it would be possible for any attorney of any complainant to claim to
have mailed such notice, and a non-resident might thereby be deprived of his
property without possibility of redress, since he cannot successfully traverse the
certificate of mailing.

Id.
221. 269 Ga. 857, 505 S.E.2d 476 (1998).
222. The court's membership was divided on the issue four-to-three. Id. at 857, 505

S.E.2d at 476.
223. Id. at 858, 505 S.E.2d at 478. The court cited O.C.G.A. section 44-14-161(c). Id.,

505 S.E.2d at 477.
224. Id. at 858-59, 505 S.E.2d at 478.
225. Id. at 859, 505 S.E.2d at 478. "Even though it did not do so in [this] case, such

a notice orchestrated by the creditor could easily dissuade a debtor, especially one
unrepresented by counsel, from attending the hearing, and thus, effectively diminish the
protection afforded by [the statute]." Id.

226. Id. "It is of no moment that here the debtor had actual knowledge of the
confirmation proceeding and chose to attend." Id.

227. Id. at 860, 505 S.E.2d at 478. "While such a departure may not result in injustice
in this case, it opens the door for abuse in the future." Id. Three justices dissented in two
opinions arguing that the proceeding met the legislative purpose and that the notice was
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ism thus holds its own, convincingly, among the supreme court's
techniques for the exercise of "strict construction."

Finally, there is the "strict construction" exercise that results in a
judicial "presumption." Less emphatic than other techniques, and, oddly
enough, not always operating directly upon the statute itself, this
approach nevertheless effectively handles litigation deemed subject to
the derogation canon. The supreme court exhibited an early application
of the technique in Draper,22 an action on a contract required by the
statute of frauds to be executed in writing.229 Because plaintiff's
declaration failed to state: whether the contract was in fact written, the
trial court dismissed the suit.2"' On appeal, the supreme court
established that the statute of frauds was a statute "in derogation of the
common law."231  Under that canon, the court explained, it would
refuse to "presume ... that either party has violated the statute."232

Reversing the dismissal, the court left it to the defendant to plead at
trial that the contract was not in writing.233 In an intriguing reliance
upon the derogation canon, therefore, the court refused to "presume" the
subject statute's violations2 34  On the contrary, for pleading purposes,
the court in effect "presumed" statutory compliance, moving the
litigation to the evidentiary stage.23 5

On occasion, the "presumption" is directed to the statute itself, as
evidenced by Millis v. Millis.2 36 There, the issue turned upon whether
plaintiff in a divorce proceeding must furnish the superior court clerk
with the nonresident defendant's known street address for purposes of

adequate. Id. at 860-61, 505 S.E.2d at 478-80 (Fletcher, P.J., Carley & Thompson, JJ.,
dissenting).

228. For a discussion of Draper and the court's examination of the origins of derogation
of English common law, see supra notes 117-22 and accompanying text.

229. "The contract, which is the basis of the plaintiffs action in this case is such a one
as the statute of frauds requires to be in writing. Civil Code § 2693, 7." 103 Ga. at 663,
30 S.E. at 566.

230. Id.
231. Id.
232. Id. "Where the statute, in derogation of the common law, requires certain

contracts to be executed in a prescribed manner in order to be binding upon the parties,
the law will not presume, in the absence of proof, that either party has violated the
statute." Id.

233. "The existence of a writing in such case is a matter of evidence; it is not one of the
pleadable facts." Id. at 666, 30 S.E. at 567.

234. Id. at 663, 30 S.E. at 566.
235. Id. at 666, 30 S.E. at 567.
236. 165 Ga. 233, 140 S.E. 503 (1927).
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service.237 In response, the court held the service statute in derogation
of the common law, thereby mandating its strict construction "in favor
of getting notice to the non-resident party.""2 8 It was true, the court
conceded, that "[tihe statute does not specifically provide how the
envelope ... shall be directed." 39  Under the necessary construction,
however, "lilt is fair to presume that the legislature ... intended that
the package should be directed in compliance with the requirements
promulgated by the Post-Office Department of the United States."24°

Those requirements included the "street and number" of the address-
ee.24' In Millis, accordingly, the "presumption" mandated by the
derogation canon's "strict" construction actually added requirements to
those literally contained in the statute being strictly construed.242

A modern instance of the "presumption" technique operated in similar
fashion in Bo Fancy Productions, Inc. v. Rabun County Board of
Commissioners.24

' The case featured a provision in the county zoning
ordinance that zoned designated property as "agricultural." Addressing
the issue of whether a commercial event could be conducted on that
property,2" the court posited that "[zioning ordinances are to be
strictly construed in favor of the property owner."245  Although the

237. Id. at 234-35, 140 S.E. at 503-04. For purposes of mailing service of process to the
nonresident defendant, plaintiff had provided the clerk only with defendant's city and state
of residence, although plaintiff allegedly knew defendant's street address. Defendant
maintained that he had never received service and moved to set aside the court's final
divorce decree awarded to the plaintiff. Id.

238. Id. at 236, 140 S.E. at 504. The court cited the statute as "Civil Code [section]
5557 (1910)." Id.

239. Id. at 238, 140 S.E. at 505. "This language does not prescribe the method of
mailing the newspapers containing the notice referred to, and does not undertake to fix the
addresses of such defendants to which such newspapers shall be mailed." Id.

240. Id.
241. The court cited "U.S. Official Postal Guide, July 1927, page 21: Write plainly the

name of the person addressed, street and number, number of rural route, or post-box, and
the name of the post-office and State in full." Id. at 238-39, 140 S.E. at 505.

242. "In view of the great importance of giving notice to non-resident defendants of the
pendency of divorce suits against them in this State, compliance with the requirements of
the above provision of the post-office department can reasonably be required." Id. at 239,
140 S.E. at 505. The court held that the wife's failure to comply with the statute as
construed would entitle plaintiff to have the divorce decree set aside. Id. at 242-43, 140
S.E.2d at 507.

243. 267 Ga. 341, 478 S.E.2d 373 (1996).
244. Id. at 341-42, 478 S.E.2d at 374. The county sought to enjoin a three-day

entertainment event on the property as in violation of its zoning ordinances, the trial court
granted the injunction, the event was held anyway, and the county sought a contempt
citation. Id.

245. Id. at 342, 478 S.E.2d at 374 (citing Harrison v. City of Clayton, 261 Ga. 513, 407
S.E.2d 731 (1991)).
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ordinance expressly prohibited commercial events on "residential"
property, it contained no similar prohibition for the "agricultural"
zone.246  Had the legislature intended the prohibition in the latter
zone, the court reasoned, "the ordinance presumably would have so
provided."247 On the basis of that presumption, the court approved
conduct of the commercial event on the "agricultural" property.24

Although both muted in invocation and diverse in application, "strict
construction" via judicial "presumption" operates across the ages of
Georgia law.

It is evident that the distinct Georgia derogation canon is shaped in
no small part by the third analytical facet, the supreme court's exercise
of "strict construction." Following a determination that the statute in
issue does indeed stand in "derogation" of the "common law," it is the
construction process itself that transforms maxim into practice.
Although the court rarely elaborates on the precise mental approach it
understands the canon to mandate, it has on occasion sought to justify
the harshness perceived as flowing from the exercise. As observed, the
court attributes that harshness to the legislature's change rather than
to the common law's condition. Thus, the court maintains, circumspec-
tion should focus not upon the court's treatment of the legislation but
rather upon the legislature's treatment of the common law.

Despite the clouded internal processes, the court's external manifesta-
tions reflect analytical mosaics of intriguing hues. From the beginning,
the court has preserved a venue in which it professes to apply the canon
and, even in the name of doing so, concurrently strives to accomplish
legislative "purpose" (even "spirit"). This remarkable "best of both
worlds" technique stands as continuing testimony to the striking
flexibility inherent in the derogation canon. Additionally, the court's
more traditional applications reveal an impressive assortment of
constricting approaches. Each analytical tile, whether "sub-classing,"
"dictionary," "literalism," or "presumption," brings its own resolving
elements to the interpretational controversy. Those elements yield the
process through which the court's "strict construction" exercise ushers
the maxim into the substance of Georgia statutory litigation.

246. Id.
247. Id.
248. "It follows that holding the rally on property zoned 'agricultural' would not violate

the ordinance and the trial court erred in ruling otherwise." Id. at 343, 478 S.E.2d
at 375.

[Vol. 53
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III. CONCLUSION

In the daily practice of law, the modern attorney encounters few cases
untouched by statutes. In working with those legislative measures, the
attorney inevitably confronts the fabled canons of statutory interpreta-
tion. However praised or condemned, and however confusing their
counsel, those canons matter: Courts embrace them to explain, justify,
or rationalize their treatment of legislation and, consequently, their
resolution of litigation. The lawyer who mentally waives away the
lessons of canonical jurisprudence, treating their teachings as insignifi-
cant historical clutter, invites professional failure. Once again: The
canons matter.

No construction maxim carries greater substantive potential than the
imperative that "statutes in derogation of the common law must be
strictly construed." Because by nature most statutes purport to change
the existing order, the derogation canon's theoretical range is virtually
universal. A state court, thus, possesses unlimited discretion in
selecting cases for the maxim's application and in determining its role
in resolving the cases selected. As it exercises that discretion over time,
a court necessarily tailors the derogation canon to measurements
markedly unique for its own jurisdiction. The derogation jurisprudence
of each state's highest appellate court demands the attention of its
practicing bar.

That demand weighs particularly heavy for the Georgia attorney. In
a jurisdiction historically synonymous with statutory law, the Georgia
Supreme Court boasts a 154-year legacy of derogation analysis. From
the first volume of its official reports to the present, and spanning a
richly diversified topical agenda, the court has provided impressive
testimony to the canon's triumph over caustic academic condemnation.
Accordingly, it is a rare Georgia practitioner who will not have the
occasion to employ, anticipate, or counter the argument of strict
construction under the derogation canon. Whether that occasion will
yield success or failure depends upon the practitioner's understanding
of the maxim's evolved substance.

The canon's content is shaped by a trilogy of analytical facets: (1) The
concept of "derogation;" (2) the reference to "common law;" and (3) the
exercise of "strict construction." The supreme court's historical
treatment of those facets not only confers a distinct Georgia cast to the
canon, but also signals the initial points at which future evolution might
be expected.

"Derogation" is revealed to constitute a powerful trigger concept for
determining the canon's applicability in the individual case. More than
any other facet, perhaps, derogation provides the court a striking
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measure of maneuverability: By shifting characterizations to the
terminology of "remedial" or even "declaratory," the court also shifts
from "strict" to "liberal" construction. Those shifts, and the court's
remarkable dexterity in executing them, frequently prove no less than
conclusive on the issue in litigation.

The other analytical prerequisite to a conclusion of the canon's
applicability requires the court's location of the relevant "common law."
The frame of that reference, it turns out, is highly fluid. Most often, the
referent in the court's reference is a phrase of art, requiring simply a
reception on faith. In contrast, the court occasionally elaborates a
careful review of English legal principle (both judicial and as modified
by Parliament), and the principle's subsequent American adoption.
Finally, the court's "common law" reference sometimes clearly implicates
only the prior Georgia law on the subject, i.e., "Georgia common law."
These various manifestations and their ramifications hold determinative
significance in the canon's evolution.

The final facet, the exercise of "strict construction," remains a largely
unelaborated judicial mental process. In actual execution, the facet
radiates a variety of interpretational techniques. Those techniques both
highlight the derogation canon's general flexibility and, more specifically,
its overarching capacity for accommodating distinct resolution approach-
es. By virtue of those approaches, the "strict construction" exercise plays
a pivotal part in the induction of the canon into practice.

Georgia's distinct version of the derogation canon rests heavily upon
the analytical tripod here examined. A tripod so historic, and a canon
so pervasive, constitute crucial components of Georgia statutory law.
The lawyer who insufficiently attends to those components practices at
the risk of repentance.
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