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United States v. Odom: The Eleventh Circuit
Substantially Affects Federal Criminal Law
Through Its Constitutional Analysis of the

Jurisdictional Element of Section 844(i)

In United States v. Odom,1 the Eleventh Circuit Court of Appeals
reversed a conviction under 18 U.S.C. § 844(i)2 for the arson of a rural
African-American church because the Government failed to establish a
sufficient nexus between the church and interstate commerce.3 The
court of appeals held that because arson was not an economic activity,
the Government could not rely on the aggregate effects of church
burning in order to show a substantial effect on interstate commerce.4

I. FACTS

On June 30, 1997, appellants Alan Odom and Brandy Boone attended
a party in Little River, Alabama. Appellants and others left the party
to search for an abandoned car they could set on fire, and they pur-

L. 252 F.3d 1289 (11th Cir. 2001).
2. 18 U.S.C. § 844(i) (2000).
3. 252 F.3d at 1297.
4. Id.
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chased gasoline from a local gas station for that purpose. Unable to find
a car to burn, Boone suggested they "burn the nigger church."5

The partygoers broke into St. Joseph's Baptist Church and "set fire to
a sofa and some curtains."' Another partygoer persuaded the group to
put out the fire. After extinguishing the fire, the group left the church.
Odom and another partygoer later returned and burned down the
church.7

A grand jury charged Odom, Boone, and others with the following:

[C]onspiracy to commit an offense against the United States, damaging
religious property because of the religious character of the property,
use of fire or explosive to commit a felony prosecutable in federal court,
damage or destruction by means of fire or explosive of any property
used in interstate commerce or in any activity affecting interstate
commerce and aiding and abetting an offense against the United
States.8

At trial the Government established St. Joseph's connection to
interstate commerce by showing that (1) the church had purchased one
Bible, three hymnals, and other Sunday School materials from Tennes-
see; (2) natural gas used to heat the building was supplied from
Mississippi; (3) the church received donations from two out of state
residents; and (4) the church paid dues to a church association with
interstate affiliations.9

The jury convicted Odom of violating, attempting to violate, and
conspiracy to violate 18 U.S.C. § 844(i).1° The jury convicted Boone of
conspiring to violate 18 U.S.C. § 844(i). n On appeal, the Eleventh
Circuit reversed the appellants' convictions under § 844(i) because the
Government failed to establish a sufficient nexus with interstate
commerce to satisfy the jurisdictional element of the section.12

5. Id. at 1292.
6. Id.
7. Id.
8. Id. (citations omitted).
9. Id. at 1292-93.

10. Id. at 1293.
11. Id. Odom was also convicted of conspiring to violate and violating 18 U.S.C.

§ 844(h)(1), and Boone was convicted of conspiring to violate that section as well. The
Eleventh Circuit upheld the convictions of both defendants under § 844(h)(1). Id. at 1298.

12. Id. at 1297.
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II. LEGAL BACKGROUND

A. A Brief History of Commerce Clause Interpretation

Article I, section 8 of the United States Constitution provides that
"Congress shall have the Power... [t]o regulate Commerce... among
the several States .... ",1 The extent of Congress's grant of power from
this clause has fluctuated through the years, cycling between periods of
expanded and restricted legislative power.14

In 1824 the Supreme Court began defining the scope of Commerce
Clause power in Gibbons v. Ogden."5 In that case, Chief Justice
Marshall broadly defined "[c]ommerce... among the several states" to
allow Congress to regulate virtually any commercial activity that
affected more than one state.16

The Court's position on the extent of Congress's power under the
Commerce Clause began to change toward the end of the nineteenth
century. For fifty years, beginning in 1887, a conservative Supreme
Court limited Congress's power to enact economic regulations by
narrowly defining commerce as a distinct phase in business, separate
from mining, manufacturing, or production. 7 The Court also curtailed
Congress's control of commerce by redefining "among the States" to
include only activities having a direct effect on interstate commerce. 8

The Court went further in limiting Congress's ability to regulate
commerce by reserving certain activities for state regulation and
disallowing congressional intervention in those activities, even if that
intervention was otherwise within the legislature's power.19

Between the late 1930s and early 1940s, the Court made a drastic
reversal in its strict interpretation of the Commerce Clause. Seeking to
broaden Congress's ability to enact economic regulations, the Court

13. U.S. CONST. art. I, § 8, cl. 3.
14. A detailed overview of the history of Commerce Clause interpretation is beyond the

scope of this Article. For a more thorough treatment of the subject, see ERWIN CHEMERIN-
SKY, CONSTITUTIoNAL LAW § 3.3 (1997).

15. 22 U.S. (9 Wheat.) 1 (1824).
16. Id. at 193, 195-96.
17. See Carter v. Carter Coal Co., 298 U.S. 238, 303 (1936) (holding that commerce did

not include mining); United States v. E.C. Knight Co., 156 U.S. 1, 15-17 (1895) (holding
that commerce was distinct from production or manufacturing).

18. See A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495, 546 (1935).
19. See Hammer v. Dagenhart, 247 U.S. 251, 276 (1918), overruled by United States

v. Darby, 312 U.S. 100 (1941) (holding that the regulation of child labor was reserved to
the states and congressional regulation of shipping meant to eliminate such labor was
prohibited).
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relaxed its scrutiny of Congress's power under the Commerce Clause by
giving the legislature the ability to regulate production and manufactur-
ing through the regulation of interstate shipping.2 ° Shortly thereafter,
in 1942, the Court abandoned the "direct effect on interstate commerce"
requirement and began to allow Congress to regulate commerce when
the aggregate effect of the local economic activity to be regulated had a
substantial effect on interstate commerce.2'

During this return to an expansive interpretation of Congress's power
under the Commerce Clause,22 many federal criminal statutes were
passed and upheld by the Court, including 18 U.S.C. § 844(i), which was
enacted in 1970.23 Congress used its ability to aggregate the effects of
local activities to show an effect on interstate commerce and justify its
regulation of disparate, noneconomic activities such as loan sharking,24

racial discrimination,25 and arson.
Then, in 1995, the Supreme Court decided United States v. Lopez.

In a surprising five to four decision, the Court struck down the Gun-Free
School Zones Act 28 because the Act exceeded Congress's Commerce
Clause authority.29 The case involved Alfonso Lopez, a twelfth grade
student who carried a concealed handgun to school in Texas. Lopez was
arrested and charged with violating the Gun-Free School Zones Act. He
moved to dismiss the charge on the ground that the Act was unconstitu-
tional, but the district court denied the motion. Lopez was later
convicted and sentenced to six months imprisonment. 0 On appeal, the
Fifth Circuit held that the Gun-Free School Zones Act was beyond
Congress's authority under the Commerce Clause and reversed the
conviction.3 '

The Supreme Court affirmed the Fifth Circuit decision, holding that
the Act was a "criminal statute that by its terms ha[d] nothing to do

20. See United States v. Darby, 312 U.S. 100, 117, 123 (1941). This opinion expressly
overturned Dagenhart and limited Carter Coal Co.

21. See Wickard v. Filburn, 317 U.S. 111, 127-29 (1942).
22. From 1936 until 1995, the Supreme Court refrained from limiting Congress's

Commerce Clause power. Julian Epstein, Evolving Spheres of Federalism After U.S. v.
Lopez and Other Cases, 34 HARV. J. ON LEGIS. 525, 528-30 (1997) [hereinafter Epstein,
Evolving Spheres].

23. 18 U.S.C. § 844(i) (2000).
24. See Perez v. United States, 402 U.S. 146, 156-57 (1971).
25. See Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 258 (1964).
26. See Russell v. United States, 471 U.S. 858, 862 (1985).
27. 514 U.S. 549 (1995).
28. 18 U.S.C. § 922(q)(1)(A) (1988 Supp. V).
29. 514 U.S. at 552.
30. Id. at 551-52.
31. Id.
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with 'commerce' or any sort of economic enterprise .... ,32 Also fatal
to the Act was the lack of a jurisdictional element that would "ensure,
through case by case inquiry, that the firearm possession in question
affects interstate commerce. " " This decision marked the end of over
five decades of expansive Commerce Clause interpretation. 4

Five years later, the Supreme Court decided United States v.
Morrison5 and ended any doubt that the Court intended to reign in
Congress's authority under the Commerce Clause. Morrison was
charged with raping a fellow student at Virginia Polytechnic Institute.
Morrison successfully challenged the constitutionality of 42 U.S.C.
§ 13981,6 which provided a federal remedy for victims of gender
motivated violence. The Government maintained that the statute was
constitutional because the aggregate effects of gender motivated violence
substantially affected interstate commerce.

The Supreme Court held that § 13981 was unconstitutional because
Congress lacked the authority under the Commerce Clause to regulate
violent, intrastate criminal conduct.3 ' The Court agreed with the
Fourth Circuit's rationale that the case was controlled by the Court's
decision in Lopez. 9 Most significant in Morrison, however, was the
Court's rejection of the long standing practice of aggregating the effects
of noneconomic activity as a basis for congressional Commerce Clause
authority.

40

The Supreme Court's decisions in Lopez and Morrison marked the end
of the most recent cycle of expansive interpretation of the Commerce
Clause and signaled the beginning of a period of stricter requirements
for federal statutes enacted pursuant to the Clause. As a result of these
two cases, many of the federal criminal statutes passed in the twentieth
century, including § 844(i), are now being challenged on constitutional
grounds.41 More interestingly, the decisions in Lopez and Morrison

32. Id. at 561.
33. Id.
34. Epstein, Evolving Spheres, supra note 22, at 528. The Supreme Court did hold that

a statute was unconstitutional due to Commerce Clause limitations in National League of
Cities v. Usery, 426 U.S. 833, 852 (1976), but that decision was explicitly overruled in
Garcia v. San Antonio Metropolitan Transit Authority, 469 U.S. 528, 531 (1985). Therefore,
the decision in Lopez marks the beginning of the Court's sustained use of heightened
scrutiny of the Commerce Clause for the first time since the 1930s.

35. 529 U.S. 598 (2000).
36. Violence Against Women Act of 1994, 42 U.S.C. § 13981 (1994).
37. 529 U.S. at 609.
38. Id. at 617-19.
39. Id. at 602.
40. Id. at 617.
41. See CHEMERINSKY, supra note 14, at § 3.3.5 n.124.
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have affected jurisdictional challenges to § 844(i) that are based on
statutory constrLction, even though the constitutionality of the section
has been upheld.42

B. 18 U.S. C. § 844(i)

Section 844(i) provides in pertinent part:

Whoever maliciously damages or destroys, or attempts to damage or
destroy, by means of fire or an explosive, any building, vehicle, or other
real or personal property used in interstate or foreign commerce or in
any activity affecting interstate or foreign commerce shall be impris-
oned for not less than 5 years and not more than 20 years .. .

Section 844(i) was passed as part of Title XI of the Organized Crime
Control Act of 1970." Although initially only covering the destruction
of buildings by explosives, it was amended in 1982 to include arson.45

The legislative history of § 844(i) reveals that Congress intended the
section's jurisdictional reach to be as broad as possible under the
Commerce Clause.46 Further, Congress altered the wording of § 844(i),
as proposed, so that the destruction of churches, synagogues, and other
religious buildings would be punishable under the section.47 The
legislative history also reveals that Congress recognized the potential
Commerce Clause problems that might arise from applying the section
to such buildings, and the subcommittee relied, at least in part, on the
fact that the Supreme Court had not challenged Congress's Commerce
Clause authority since the 1930s when it crafted the expansive
jurisdictional element of § 844(i).48

42. The Eighth Circuit, in United States v. McMasters, 90 F.3d 1394, 1399 (8th Cir.
1996), acknowledged the impact of Lopez on the jurisdictional element of § 844(i). The
Eleventh Circuit, in Odom, 252 F.3d at 1295-97, acknowledges the impact of Lopez and
Morrison on the jurisdictional element of § 844(i). Both cases are discussed in the text of
this Article.

43. 18 U.S.C. § 844(i) (2000).
44. Pub. L. No. 91-452, § 844(f), 84 Stat. 922, 957 (1970).
45. Pub. L. No. 97-298, § 2, 96 Stat. 1319 (1982).
46. Russell v. United States, 471 U.S. 858, 860 n.5 (citing Relating to the Control of

Organized Crime in the United States: Hearings on S.30 Before the Subcomm. No. 5 of the
House Comm. on the Judiciary, 91st Cong., 2d Sess., 37 (1970)).

47. Id. at 860-61 nn.6-7 (citing Relating to the Control of Organized Crime in the United
States: Hearings on S.30 Before the Subcomm. No. 5 of the House Comm. on the Judiciary,
91st Cong., 2d Sess., 300).

48. Relating to the Control of Orgaized Crime in the United States: Hearings on S.30
Before the Subcomm. No. 5 of the House Comm. on the Judiciary, 91st Cong., 2d Sess., 300-
01.
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C. Commerce Clause Scrutiny and the Statutory Construction of
§ 844(i)

Initially, courts interpreted the jurisdictional reach of § 844(i)
expansively. In 1979 the Fourth Circuit heard a jurisdictional challenge
to § 844(i) in United States v. Grossman,49 a case of first impression for
that circuit.5 ° Grossman was charged with conspiring to blow up a
backhoe in violation of § 844(i). He moved to dismiss the indictment
because the backhoe was not being used in interstate commerce at the
time it was destroyed. The Government introduced extensive evidence
of the backhoe's wandering past, in which it traveled from Iowa to
Virginia and finally to North Carolina. The district court noted that the
backhoe had been financed by a national lending institution and was
being advertised for sale in Tennessee at the time of its destruction. As
a result of these interstate contacts, Grossman's motion for dismissal
was denied, and judgment on his nolo contendere plea was entered. On
appeal, Grossman challenged the validity of the judgment due to a lack
of jurisdiction by the district court.51

The court of appeals held that jurisdiction was proper because the
evidence "demonstrated a sufficient interstate nexus" to satisfy the
jurisdictional element of § 844(i).52 Critical to the court's holding was
its finding that Congress had intended to invoke the full jurisdictional
reach of its Commerce Clause power when it included the phrase "in any
activity affecting interstate commerce" in the jurisdictional element of
§ 844(i).53 Based on that finding, the Fourth Circuit joined the Seventh
and Tenth Circuits in allowing Congress to regulate intrastate activity
under § 844(i), even if the activity's effect on interstate commerce was
de minimis. 4

In 1985 the Supreme Court also concluded that Congress had invoked
its Commerce Clause power to the fullest extent possible in the
jurisdictional element of § 844(i) in Russell v. United States.55 Russell
tried to burn down his two-unit apartment complex and was arrested
and charged with a violation of § 844(i). He was convicted and

49. 608 F.2d 534 (4th Cir. 1979).
50. Id. at 536. The Seventh and Tenth Circuits had already heard similar challenges

in United States v. Sweet, 548 F.2d 198 (7th Cir. 1977) and United States v. Schwanke, 598
F.2d 575 (10th Cir. 1979), and the Fourth Circuit was in accord with their judgments.
Grossman, 608 F.2d at 536-37.

51. Grossman, 608 F.2d at 535-36.
52. Id. at 537.
53. Id.
54. Id. at 536-37.
55. 471 U.S. 858, 859 (1985).
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sentenced to ten years in prison. Russell appealed, contending that the
apartment complex was not commercial or business property. At issue
was whether § 844(i) applied to an apartment building that was used for
rental income.5"

Not surprisingly, the Court held that rental property did affect
interstate commerce.57 More importantly, the Court recognized that
Congress had exercised its full power under the Commerce Clause in the
jurisdictional element of the statute.58 The Court also took notice that
the legislative history strongly suggested that the legislature intended
the protection provided by § 844(i) to be expansive so that it would
extend to some nonbusiness properties, including churches.59

Prior to Lopez, even the Supreme Court considered § 844(i) to be an
expansive statute invoking Congress's full power under the Commerce
Clause and applying to intrastate activities that, in aggregate, affected
interstate commerce." Recently, however, the jurisdictional breadth
of § 844(i) has been restricted in some circuits by a statutory interpreta-
tion of § 844(i) that infuses the Supreme Court's higher, post-Lopez,
Commerce Clause scrutiny.

In United States v. McMasters,61 the Ninth Circuit held that § 844(i)
was constitutional on its face, but the court took notice of the potential
impact that Lopez could have on resolving the jurisdictional questions
arising under the section. 2 In this case, multiple defendants were
charged with conspiracy to commit arson when they tried to bomb the
house of a rival drug dealer, which was being rented by his girlfriend.
All of the defendants were convicted and all appealed their convictions,
alleging that § 844(i) was facially unconstitutional because its reach was
beyond Congress's authority under the Commerce Clause.6

The court of appeals distinguished the statute at issue in Lopez from
§ 844(i) based on the presence of the jurisdictional element in § 844(i).6

The court found that the inclusion of a jurisdictional element in the
section was enough to make it constitutional on its face under the Lopez
reasoning.65 The court went on to comment that Lopez may have
limited the reach of § 844(i) by requiring that the damaged building be

56. Id.
57. Id. at 862.
58. Id. at 859.
59. Id. at 860-62.
60. Id. at 859.
61. 90 F.3d 1394 (8th Cir. 1996).
62. Id. at 1398-99.
63. Id. at 1396-97.
64. Id at 1398.
65. Id.
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66used in an activity substantially affecting interstate commerce.
However, the court held that the house in question satisfied the higher
jurisdictional requirement because it was rental property, and renting,
in aggregation, substantially affects interstate commerce. 7

Refusing to allow constitutional Commerce Clause scrutiny to affect
its statutory construction analysis of § 844(i), the Eleventh Circuit, in
United States v. Dascenzo, s rejected the notion that Lopez added the
substantial effect test to the jurisdictional requirement of the section. 9

Dascenzo was convicted of placing pipe bombs outside the door of
residential rental property. On appeal, Dascenzo argued that the
residential property bombed was not sufficiently connected with
interstate commerce to support a conviction under § 844(i). v°

Addressing the constitutionality of the section, 1 the court held that
Lopez was not applicable to statutes, like § 844(i), which contain a
jurisdictional element.72 As a result, the court concluded that the
substantial effect test should not be applied to the section.7

' Despite
this reasoning, the court proceeded to address the substantial effect
analysis anyway.7 4 Citing the ability to aggregate the effects of the
activity being regulated, the court held that the burning of rental
property did substantially affect interstate commerce." In response to
the jurisdictional challenge, the court held that § 844(i) did not include,
on its face, a substantial effect requirement, and therefore, a conviction
under the section was sustainable without an individualized finding that
the act in question substantially affected interstate commerce.76

Apparently the Circuits were not in agreement about the effect of
Lopez on § 844(i). Some courts seemed more determined than others to
resist the Supreme Court's implication that the period of expansive
congressional authority under the Commerce Clause was coming to an
end. The Supreme Court strengthened its position against Congress's

66. Id. at 1399.
67. Id.
68. 152 F.3d 1300 (11th Cir. 1998).
69. Id. at 1302.
70. Id. at 1301.
71. Dascenzo claimed that he was not challenging the constitutionality of the statute,

but the court addressed the constitutional standing of § 844(i) anyway. Id. at 1301 n.3.
72. Id. at 1302-03.
73. Id. at 1302.
74. Id. at 1302-03.
75. Id. at 1303.
76. Id. at 1304.
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use of its Commerce Clause power to regulate noneconomic activity when
it decided Morrison.7

One week later, the Court missed an opportunity to clarify how
Morrison impacted the jurisdictional reach of § 844(i). In fact, the effect
of the opinion in Morrison, which limited the jurisdictional reach of
§ 844(i), was diluted somewhat when Justice Ginsburg avoided the issue
of the substantial effect test in writing the opinion for Jones v. United
States.78 Jones was convicted for throwing a Molotov cocktail into his
cousin's home, causing extensive damage to the house.79 The Govern-
ment tried to show that the home was used in activities affecting
interstate commerce by arguing that the house was "used" to secure a
mortgage from an out of state lender, to obtain an insurance policy from
an out of state vendor, and to receive natural gas from an out of state
provider."0 Jones challenged the conviction on jurisdictional grounds,
arguing that the application of § 844(i) to a private residence was beyond
the authority of Congress. The Seventh Circuit did not agree with
Jones's challenge and affirmed his conviction. 8'

The Supreme Court reversed the Seventh Circuit, holding that § 844(i)
is not applicable to buildings not used for any commercial purpose.8 2

The Court pointed out that, in § 844(i) cases, "[tihe proper inquiry..
'is into the function of the building itself, and then a determination of
whether that function affects interstate commerce.' 83 The Court
further interpreted the phrase "used in interstate commerce or in any
activity affecting interstate commerce" as meaning "active employment,
for commercial purposes, and not merely a passive, passing, or past.
connection to commerce."8 4 Although Jones was resolved by interpret-
ing the "used in" language of § 844(i), the Court, citing Lopez, also raised
the specter of federalism, warning against expansive interpretations of
the statute that could cause the statute to encroach upon state arson
laws. 5 In a concurring opinion, two Justices seemed to suggest that
the mere use of a building in commercial activity might not be enough
to make it fall within a constitutional application of § 844(i). 6

77. 529 U.S. at 613.
78. 529 U.S. 848 (2000).
79. Id. at 851.
80. Id. at 855.
81. Id. at 851-52.
82. Id. at 852.
83. Id. at 854 (quoting United States v. Ryan, 9 F.3d 660, 675 (8th Cir. 1993) (Arnold,

C.J., concurring in part and dissenting in part)).
84. Id. at 855.
85. Id. at 858.
86. Id. at 860 (Thomas, J. and Scalia, J., concurring).
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The Supreme Court's shift on the scope of the Commerce Clause's
grant of power to Congress has precipitated a shift in the interpretation
of the jurisdictional element in § 844(i). Expansive interpretations of the
section allowing de minimis connections with interstate commerce and
the aggregation of the effects of arson to satisfy the jurisdictional
element of the statute are now being replaced in some circuits with
stricter interpretations requiring a substantial impact on interstate
commerce and disallowing aggregation. 7 In Dascenzo, the Eleventh
Circuit rejected the implicit invitation in Lopez to reign in the jurisdic-
tional scope of § 844(i).8 However, after Morrison and Jones, the
Eleventh Circuit chose to abandon its expansive interpretation of § 844(i)
articulated in Dascenzo and, in 2001, applied the substantial effect test
in Odom. 9

III. RATIONALE OF THE COURT

In Odom, the Eleventh Circuit Court of Appeals strictly construed the
jurisdictional element of 18 U.S.C. § 844(i) to exclude a rural church
from federal protection from arsonists.9" Relying on the Supreme
Court's decision in Jones, the court required the Government to prove
that St. Joseph's Church was a building used in interstate commerce or
used for activities affecting interstate commerce. 9' The court estab-
lished a three-part test to determine whether a building fell within the
jurisdiction of § 844(i): "1) What is the function of the building?; 2) Is
the function of the building involved in commerce?; and 3) Does the
commerce in which the building is involved sufficiently affect interstate
commerce?"

92

In answering the first question of the test, the Eleventh Circuit found
that the building at issue was functioning as a church.93 To support its

87. Some circuits continue to require only a de minimis connection with interstate
commerce to satisfy the jurisdictional element of § 844(i). In United States v. Grassie, 237
F.3d 1199, 1208 (10th Cir. 2001), the Tenth Circuit found that nothing in the Jones opinion
invalidated the de minimis standard. See also United States v. Tush, 151 F. Supp. 2d
1246, 1253 (D. Kan. 2001).

88. To the Eleventh Circuit's credit, Lopez did not mandate the move toward stricter
interpretation of the Commerce Clause's grant of congressional power. While the language
in Lopez sent a clear message that something about the Supreme Court's Commerce Clause
interpretation had changed, it was not at all clear at first what that change was. See
CHEMERINSKY, supra note 14, § 3.3, at 197.

89. 252 F.3d at 1297.
90. Id.
91. Id. at 1293.
92. Id. at 1294.
93. Id.
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finding, the court enumerated the activities that took place at the
church, including regular worship services, Sunday School classes,
prayer meetings, and funerals.94 The purchase of a Bible, three
hymnals, and Sunday School materials from Tennessee; the use of
natural gas from Mississippi; the reception of out of state donations; and
the dues paid to an intrastate organization with interstate affiliations
were determined to be essential to St. Joseph's ability to conduct these
activities. 95

In answering the second question of the test, the Eleventh Circuit
noted that the business of being a church involved the "solicitation and
receipt of donations, and the provision of spiritual, social, community,
educational ... and other charitable services. "'96 Therefore, the court
held that evidence that a church building was being used in or affecting
interstate commerce must relate to those activities.97 The court then
eliminated the fact that St. Joseph's used gas originating in Mississippi
from consideration in the test because the use of goods or services for the
maintenance of the building did not relate to the business of being a
church.98 The other facts relied upon by the Government to show that
St. Joseph's was involved in activities affecting interstate commerce were
deemed to be sufficient to show that the church was engaged in
commerce because they did relate to the business of being a church.' 9

The final question of the test required the court to find that the
church's engagement in commerce sufficiently affected interstate
commerce.' 0 The court recognized three main factors that it must
consider when interpreting the breadth of the interstate commerce
jurisdiction of § 844(i): 1) the balance between national and local
authority; 2) the status of the activity being regulated as either economic
or noneconomic; and 3) the present status of the building's nexus with
interstate commerce. 101

The Eleventh Circuit began its analysis of these factors by considering
what degree of relationship to interstate commerce the church would be
required to have in order for a § 844(i) application to maintain the
balance between national and local law.' The court concluded that
allowing the Government to meet its jurisdictional burden by merely

94. Id.
95. Id.
96. Id.
97. Id. at 1295.
98. Id.
99. Id.

100. Id.
101. Id. at 1295-97.
102. Id. at 1295-96.
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showing a "nominal connection" between the church and interstate
commerce would destroy the distinction between national and local
authority.10 3  Essentially, this first factor encompasses the Lopez
substantial effect test and the test's concern for federalism. The court
applied this standard to St. Joseph's interstate contacts and concluded
that the church's effect on interstate commerce was too minimal. 104

Next the Eleventh Circuit considered the second factor, the status of
the activity being regulated."5 The court noted that a federal statute
can only regulate a particular noneconomic intrastate activity by
showing the activity's specific impact on interstate commerce. 106

Because arson is a noneconomic activity, the Government was required
to show that this particular case of arson affects interstate commerce by
showing how the church affected interstate commerce.' This second
factor incorporates the Morrison ban on the aggregation of noneconomic
activity to create Commerce Clause jurisdiction. In applying this factor
to the facts of this case, the court ruled that the effect of burning St.
Joseph's on interstate commerce was too indirect to satisfy the jurisdic-
tional element of § 844(i).108

The third factor that the Eleventh Circuit considered was the present
status of St. Joseph's nexus with interstate commerce. 0 9 The court
held that the church must have been actively employed in interstate
commerce and that a passive, past, or passing connection to interstate
commerce was not sufficient to satisfy the jurisdictional element of
§ 844(i)."0 This third factor embraces the Supreme Court's interpreta-
tion of the language of § 844(i) in Jones."' The Eleventh Circuit ruled
that St. Joseph's contacts with interstate commerce were too passive to
satisfy this factor."'

After considering these factors, the Eleventh Circuit held that the
Government had failed to present sufficient evidence to sustain a
conviction under § 844(i), and accordingly, the court reversed the
defendants' convictions under the section. 13

103. Id. at 1296.
104. Id. at 1297.
105. Id. at 1296.
106. Id. (citing Morrison, 529 U.S. at 610; Lopez, 514 U.S. at 559-61).
107. Id.
108. Id. at 1297.
109. Id. at 1296.
110. Id. (citing Jones, 529 U.S. at 855).
111. See Jones, 529 U.S. at 855.
112. 252 F.3d at 1297.
113. Id.
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IV. IMPLICATIONS

In deciding Odom, the Eleventh Circuit not only followed the Supreme
Court's statutory construction analysis of § 844(i) from Jones, but the
Eleventh Circuit also gave full effect to the Court's rationale in both
Lopez and Morrison by requiring that the nonaggregated effect of the
arson have a substantial impact on interstate commerce. 114 In Odom,
the Eleventh Circuit abandoned its own precedent'15 and created a
new interpretation of § 844(i) that conformed to the new cycle in
Supreme Court Commerce Clause interpretation.1

The Eleventh Circuit's treatment of § 844(i) is a manifestation of the
Supreme Court's decision to curtail federal regulation of criminal
activities through heightened scrutiny of the Commerce Clause. ' The
court's use of the substantial effect test on a statute that contains a
jurisdictional element appears to be proper,"' and the application of
that test to other federal criminal statutes is inevitable.

The effect of introducing a substantial effect test into the statutory
analysis of federal criminal law is to create a two-part jurisdictional
analysis for all federal criminal prosecutions: First, is the criminal act
of an economic nature? If the answer is no, then the analysis must turn
to whether the individual criminal act is of sufficient magnitude in its
effect on interstate commerce to invoke the jurisdiction of federal law.
If the act insufficiently impacts interstate commerce, then the criminal
act does not fall within the jurisdiction of federal law and must be
prosecuted by the state. Theoretically, this test will preserve the
balance between the federal government and the states by reserving for
the states the power to police local criminal activity. " 9 As a practical

114. Id. at 1296-97.
115. See Dascenzo, 152 F.3d at 1302-04.
116. 252 F.3d at 1293, 1296-97. The court indicated that the trial court had rejected

the defendant's jurisdictional challenge based on the notion that the principles of Lopez did
not apply to § 844(i) (a decision that was undoubtedly based on Dascenzo). The Eleventh
Circuit then proceeded to apply the principles of both Lopez and Morrison to create a new
interpretation of the jurisdictional requirements of § 844(i). Id.

117. By requiring a substantial impact on interstate commerce and disallowing the
aggregation of noneconomic activities to achieve that impact, the Eleventh Circuit's
reasoning in Odom raises serious questions about the jurisdictional reach of many other
criminal laws that rely on aggregation to satisfy the Commerce Clause requirements.

118. Even though the statutes in question in both Lopez and Morrisson are
distinguishable from § 844(i) because both lacked a jurisdictional element, that distinction
is not fatal to the Eleventh Circuit's decision in Odom because the purpose of the
jurisdictional element is merely to ensure that courts apply the Lopez analysis on a case
by case basis. Lopez, 514 U.S. at 561-62.

119. Morrison, 529 U.S. at 617-19.
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matter, this test could help clear the federal dockets of many prosecu-
tions against local petty criminals,'120 although in the immediate future
the number of challenges to the jurisdictional sufficiency of federal
criminal convictions is sure to increase.

Of course, a decrease in prosecutions for local criminal acts in federal
courts would mean an increase in those prosecutions in state courts.
Supporters of the substantial effect test would argue that such a result
is proper. The Supreme Court limited the power of Congress to regulate
criminal activity because the Court believed that task was a prerogative
of the states. 2' While the shift of such cases from federal courts to
state courts may be constitutionally correct, the shift will accentuate the
disparity in criminal prosecution from state to state, depending on each
state's priorities and available resources for handling the increased case
load. The opponents of the substantial effect test would argue that it
was the inability of some states to adequately handle certain types of
crimes that prompted Congress to enact many federal criminal laws in
the first place.'2 2

The potential impact of the Eleventh Circuit's opinion in Odom on
federal criminal law can be seen using § 844(i) as an example. Odom
creates a double standard in church arson prosecution that severely
impairs the section's use as a tool in national hate crime prosecution.
Generally, larger churches in larger towns and cities will much more
easily satisfy the jurisdictional element of § 844(i). 2 3 Many of the
churches that fall victim to arson in the southeast, however, are rural,
predominantly African-American churches. 2 4  At the least, Odom
takes the teeth out of federal prosecution by removing the applicability
of § 844(i) from many cases involving the burning of small African-
American churches. 2

1 Viewed more broadly, the Odom jurisdictional

120. See generally Victoria Davis, Note, A Landmark Lost: The Anemic Impact of
United States v. Lopez, 115 S. Ct. 1624 (1995), on the Federalization of Criminal Law, 75
NEB. L. REV. 117, 140-42 (1996) (discussing the "impending crisis of [federal] docket
overload" resulting from the prosecution of minor criminal law cases).

121. Morrison, 529 U.S. at 618-19.
122. Id. at 653-54 (Souter, J., joined by Stevens, J., Ginsburg, J., and Breyer, J.,

dissenting) (suggesting that the majority was protecting state's rights against the will of
the states).

123. Churches with larger memberships that purchase larger quantities of products
from out of state, will usually receive more out of state donations, and are more likely to
project their ministries across state lines.

124. See generally The National Church Arson Task Force's First Year Report for the
President (1997), available at http'//www.atf.treas.gov/pub/gen-pub/arsonrpt.htm (provid-
ing a statistical analysis of the occurrence of church arson in the south).

125. A § 844(i) conviction carries with it a minimum of five years in prison with a
maximum of twenty years. That penalty is substantially greater than the one year
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analysis could be applied to all federal hate crime laws, thereby
restricting all federal hate crime prosecutions, except in the rare case in
which the individual crime being prosecuted substantially affects
interstate commerce. As a result, any meaningful regulation of
intrastate, hate based criminal activity would become the burden of the
states.

ALEX KHOURY

maximum penalty for church burning under the Hate Crimes Act of 1996. 18 U.S.C. § 247
(1994 Supp. V).
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