
Casenote

PGA Tour, Inc. v. Martin: Reasonable
Modifications Under the ADA FORE the

Disabled*

In PGA Tour, Inc. v. Martin,' the United States Supreme Court held
that Title III of the Americans with Disabilities Act 2 prohibits the
Professional Golf Association ("PGA") from denying Casey Martin, a
disabled golfer, equal access to its tournaments.3 In support of its
holding, the Court explained that allowing Martin to use a golf cart
would not "fundamentally alter" the nature of the tournaments.4

Therefore, the Court concluded that the PGA Tour must provide this
modification.5

*. The Author expresses gratitude to Professor Adam Milani of the Walter F. George
School of Law, Mercer University, for his expertise and advice regarding this topic.

1. 532 U.S. 661 (2001).
2. 42 U.S.C. § 12101-12213 (1994).
3. 532 U.S. at 689-91.
4. Id. at 682-91.
5. Id. at 690.
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I. FACTUAL BACKGROUND

Casey Martin is a disabled golfer who qualified for the PGA Tour in
2000.6 Martin suffers from Klippel-Trenaunay Weber Syndrome, a
degenerative circulatory disorder that obstructs the blood flow from his
right leg to his heart. His disability causes severe pain, fatigue, anxiety,
and also creates the risk of hemorrhaging and blood clots. Because of
the severe pain and risk that his tibia may fracture, Martin is unable to
walk an eighteen-hole golf course. Since the latter part of his college
career, Martin has had to use a golf cart in order to compete in
tournaments. Before Martin sought to play professionally, this was not
a problem because the National Collegiate Athletic Association and
Pacific 10 Conference allowed him a waiver from the rules requiring
players to walk. Martin found that the PGA, however, was not as
receptive to his requests to use a golf cart at PGA events. '

The PGA is a nonprofit entity that sponsors and cosponsors three
annual tours of golf tournaments: the Buy.com Tour, the PGA Tour, and
the Senior PGA Tour.8 There are two ways to qualify for these
tournaments. First, a golfer may win a spot in a tournament through
open qualifying rounds conducted immediately prior to each tournament.
More commonly, a golfer may earn the privilege to play in an entire year
of a tour's tournaments by participating and excelling in the Qualifying
School ("Q-School"). The Q-School is open to any member of the public
upon the payment of a $3000 entry fee and obtaining two letters of
recommendation from members of either the PGA or Buy.com tours.9

The PGA adopted three sets of rules that govern PGA tournaments.
First, the general rules of play are regulated by the "Rules of Golf,"

6. Martin began his golf career in a spectacular manner, winning seventeen Oregon
Golf Association junior tournaments and a high school state championship. He then
attended Stanford University, where his team won the 1994 National Collegiate Athletic
Association championship. In 1998 Martin qualified for the Nike Tour. Based on Martin's
1999 Nike Tour performance, he qualified for the PGA Tour in 2000. Id. at 667-68.

7. Id.
8. The distinction between the Buy.com (formerly called Nike) and PGA Tours is

analogous to the distinction between the BUSCH Series and NASCAR Series races in
professional automobile racing. Both the BUSCH Series and NASCAR Series are
professional, but the former is a step down from the latter, which is revered as the upper
echelon of professional automobile racing.

9. Id. at 665-66. Generally, a thousand candidates participate in stage one of this
event, consisting of four rounds of golf at various golf course locations. Of these candidates,
about half will qualify for the second stage, consisting of another four rounds of golf. A
small number of finalists will compete again in another competition for spots in either the
Buy.com or the PGA Tours. At this point, the future membership depends on the golfer's
performance in the yearly tour events. Id. at 666.
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written by the United States Golf Association and the Royal and Ancient
Golf Club of Scotland. These rules are respected by many public and
private courses worldwide and do not prohibit the use of golf carts.
Next, the "Conditions of Competition and Local Rules" ("Hard Card")
apply specifically to PGA tournament events. The Hard Card allows golf
carts during open qualifying rounds, but prohibits golf carts during
Buy.com and PGA tournaments. The Hard Card allows senior players
to use carts in all Senior PGA Tour events. Finally, a set of rules for
each PGA tournament, called "Notices to Competitors," give specific rules
particular to each course and event. Notices to Competitors may allow
carts in certain instances, for example, during tournaments at times to
speed up play between holes."0

When Martin entered the Q-School qualifying competition the Hard
Card permitted him to use a golf cart during the first two stages, but
prohibited the use of carts during the final stage of the competition.
Although Martin requested a rule waiver and offered documentation of
his disability, the PGA denied his request. Martin subsequently filed an
action in the United States District Court of Oregon, under the
Americans with Disabilities Act1 ' ("ADA") asserting that the PGA
violated the ADA by not making its tournaments accessible to individu-
als with disabilities. 2 Martin sought to enjoin the PGA from denying
him the use of a cart during the final qualifying stage of the Q-School
and in future PGA tournaments. The district court granted a prelimi-
nary injunction that forced the PGA to allow Martin to use a golf cart in
the remaining Q-School rounds and in future Nike and PGA Tour events
until the matter was litigated.'

The district court held that the PGA was not exempt as a "private
club" or "establishment"4 from Title III of the ADA. 5 The court

10. Id. at 666-67.
11. 42 U.S.C. § 12101-12213 (1994).
12. Under the ADA,

It shall be discriminatory to subject an individual or class of individuals on the
basis of a disability or disabilities of such individual or class, directly, or through
contractual, licensing, or other arrangements, to a denial of the opportunity of the
individual or class to participate in or benefit from the goods, services, facilities,
privileges, advantages, or accommodations of an entity.

42 U.S.C. § 12182(b)(1)(A)(i) (1994).
13. Martin v. PGA Tour, Inc., 984 F. Supp. 1320, 1322 (D. Or. 1998).
14. This section provides an exemption to Title III (Public Accommodations) of the ADA

for certain "private clubs" or "establishments": "The provisions of this subchapter shall not
apply to private clubs or establishments exempted from coverage under Title II of the Civil
Rights Act of 1964 (42 U.S.C. 2000-a(e)) [42 U.S.C. 200a et. seq.] or to religious
organizations or entities controlled by religious organizations, including places of worship."
42 U.S.C. § 12187 (1994).
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reasoned that the PGA was "a commercial enterprise operating in the
entertainment industry for the economic benefit of its members rather
than a private club." 6 Also, the court held that the PGA operates
"places of public accommodation" at golf courses; therefore, the PGA tour.
must provide "reasonable modifications" 17 to accommodate qualified-
disabled people using the facilities. 8 Rejecting the PGA's argument
that only the spectator areas of the tournament were places of public
accommodation, the court reasoned that operators of public accommoda-
tions could not "create private enclaves within the facility... and thus
relegate the ADA to hop-scotch areas."" Therefore, the court granted
partial summary judgment for Martin, ruling that the PGA did operate
a place of public accommodation and was not exempt from the ADA.20

Thereafter at trial, the court held that requiring the PGA to allow
Martin to use a golf cart is a reasonable modification that does not
"fundamentally alter" the nature of the PGA's events.' The PGA
argued that the walking rule was a substantive rule of competition and
waiving this rule for anyone, under any circumstances, would fundamen-
tally alter the nature of the tournaments. The PGA presented testimony
from several golf legends, including Jack Nicklaus and Arnold Palmer,
who testified that the walking requirement injects "fatigue" into the
tournament. However, the court rejected this generalized argument and
stated that an "individualized inquiry" into Martin's case must be made
in order to determine whether allowing Martin the use of a cart would
give him an unfair advantage.2 2 The court discounted the significance
of the fatigue factor, and reasoned that even if this was a legitimate part
of the game, an individualized inquiry was prudent in Martin's case.23

Furthermore, a detailed inquiry in this case revealed that because of his

15. Martin, 984 F. Supp. at 1326-27.
16. Id. at 1323, 1326.
17. Title III of the ADA prohibits discrimination by public accommodations. 42 U.S.C.

§ 12101-12213. Discrimination is defined inter alia, as:
a failure to make reasonable modifications in policies, practices, or procedures,
when such modifications are necessary to afford such goods, services, facilities,
privileges, advantages, or accommodations to individuals with disabilities, unless
the entity can demonstrate that making such modifications would fundamentally
alter the nature of such goods, services, facilities, privileges, advantages, or
accommodations.

42 U.S.C. § 12182(b)(2)(A)(ii).
18. 984 F. Supp. at 1326.
19. Id. at 1326-27.
20. Id, at 1327.
21. Martin v. PGA Tour, Inc., 994 F. Supp. 1242, 1252 (D. Or. 1998).
22. Id. at 1250.
23. Id. at 1246-50.
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disability, even with the use of a cart, Martin suffers fatigue "undeniably
greater" than other competitors who walk.24  Accordingly, the court
held that allowing Martin the use of a golf cart was a reasonable
modification and issued a permanent injunction requiring the PGA to
allow Martin to use a golf cart during tour events.25

The PGA appealed to the Court of Appeals for the Ninth Circuit. On
appeal, the court rejected the contention that only the spectator areas
were places of public accommodation.26 Instead the court stated that
the competition itself was public.2 ' Also, the Ninth Circuit agreed that
allowing Martin to use a golf cart would not fundamentally alter the
nature of the game. 28 Accordingly, the court upheld the district court's
ruling that the PGA must allow Martin to use a golf cart during PGA
tournaments. 9

The United States Supreme Court granted the PGA's motion for
certiorari.3 ° However, a strikingly new issue arose. The PGA did not
assert that it was exempt from ADA coverage because it was a private
club, nor did it contend that the competitor's area was not a place of
public accommodation (as it did in the lower courts). Instead, the PGA
refrained the threshold issue and argued that Martin was not part of the
class to be protected under Title III.31 Specifically, the PGA argued
that Title III applied only to clients or customers, and Martin was a
provider of entertainment, not a client or customer. Additionally, the
PGA argued that the lower courts erred by applying an individualized
inquiry to determine whether allowing Martin to use a golf cart was a
reasonable accommodation that would not fundamentally alter the
nature of the game. 2 Rejecting both of the PGA's arguments, the
Court affirmed. 3

24. Id. at 1251.
25. Id. at 1252.
26. Martin v. PGA Tour, Inc., 204 F.3d 994, 997 (9th Cir. 2000).
27. Id. at 998.
28. Id. at 1002.
29. Id.
30. PGA Tour, Inc. v. Martin, 530 U.S. 1306 (2000).
31. Id. at 677-78. The Supreme Court explained this disparity in a footnote:

Martin complains that petitioner's failure to make this exact argument below
precludes its assertion here. However, the Title III coverage issue was raised in
the lower courts, petitioner advanced this particular argument in support of its
position on the issue in its petition for certiorari, and the argument was fully
briefed on the merits by both parties. Given the importance of this issue, we
exercise our discretion to consider it.

Id. at 678 n.27 (citations omitted).
32. Id. at 682.
33. Id. at 691.
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II. LEGAL BACKGROUND

Congress passed the Americans with Disabilities Act in 1990 "to
provide a clear and comprehensive national mandate to end discrimina-
tion against individuals with disabilities and to bring persons with
disabilities into the economic and social mainstream of American life; to
provide enforceable standards ... and to ensure that the Federal
government plays a central role in enforcing these standards . . .. 4
President George H. Bush, in his signing speech, described the wide-
ranging barriers faced by people with disabilities and how the ADA was
carefully crafted to "give the business community the flexibility to meet
the requirements of the Act without incurring undue costs.""5

The ADA's mandate covers three broad areas: employment (Title I),
services (Title II), and places of public accommodation (Title III).
Applicable to Martin, Title III states that

it shall be discriminatory to subject an individual or class of individuals
on the basis of a disability or disabilities of such individual or class,
directly, or through contractual, licensing, or other arrangements, to
a denial of the opportunity of the individual or class to participate in
or benefit from the goods, services, facilities, privileges, advantages, or
accommodations of an entity.3 6

Discrimination is defined, inter alia, as

a failure to make reasonable modifications in policies, practices, or
procedures, when such modifications are necessary to afford such
goods, services, facilities, privileges, advantages, or accommodations to
individuals with disabilities, unless the entity can demonstrate that
making such modifications would fundamentally alter the nature of
such goods, services, facilities, privileges, advantages, or accommoda-
tions.3 7

Many questions have arisen regarding the application of Title III of
the ADA. For example, what is a place of "public accommodation?"3 8

34. H.R. REP. No. 101-485, pt. 2, at 22 (1990), reprinted in 1990 U.S.C.C.A.N. 267, 304.
35. Statement By President Of The United States, 26 Weekly Compilation of

Presidential Documents 1165 (July 30, 1990), reprinted in 1990 U.S.C.C.A.N. 267, 601.
36. 42 U.S.C. § 12182(b)(1)(A)(i) (1994).
37. Id. § 12182(b)(2)(A)(ii) (emphasis added).
38. Title III applies to private entities who operate "places of public accommodation."

Private entities are defined as "any entity other than a public entity." Id. § 12181(6). Title
III also lists examples of places of public accommodation including: inns, hotels, motels,
restaurants, bars, theaters, grocery stores, laundromats, museums, nurseries, private
schools, health spas, and golf courses. Id. § 12181(7)(A)-(L). Since the promulgation of the
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Also, what constitutes a "reasonable modification?" Martin is most
significant because it helped resolve a long-standing conflict among the
circuits regarding how to determine whether a modification constitutes
a fundamental alteration. The following background demonstrates how
the courts attempted to answer the question prior to the decision in
Martin.

One of the Supreme Court's earliest attempts to answer this question
was in Southeastern Community College v. Davis,9 which discussed the
reasonableness of a modification under the Rehabilitation Act of 1973. 40

In Davis, the Court asserted that requiring the school to waive its
clinical phase of nursing school for a plaintiff who could not participate
due to her disability would constitute a "fundamental alteration" of the
nursing program.41 The Court reasoned that the Rehabilitation Act did
not compel educational institutions to disregard the disabilities of
individuals or to make substantial modifications in their programs to
allow disabled persons to participate.42 Instead, the Court interpreted
the Act as requiring only that an "'otherwise qualified handicapped
individual' not be excluded from participation in a federally funded
program 'solely by reason of his handicap,' indicating only that mere
possession of a handicap is not a permissible ground for assuming an
inability to function in a particular context."43 The Court, therefore,
held that the Act did not compel the school to allow the plaintiff to
participate in the nursing program.44

ADA, the courts have struggled with interpretive issues regarding private entities who
operate places of public accommodation. First, some courts have interpreted Title III to
apply only to actual physical places, while others have held that it does not. Second, courts
have struggled with whether or not Title III applies to membership organizations, such as
the Boy Scouts and other clubs. For a good discussion of the public accommodation issues
raised under the ADA and how the courts have applied Title III, see Matthew A. Stowe,
Note, Interpreting 'Place of Public Accommodation' Under Title III of ADA: A Technical
Determination with Potentially Broad Civil Rights Implications, 50 DUKE L.J. 297 (2000).

39. 442 U.S. 397 (1979).
40. Rehabilitation Act of 1973, 87 Stat. 355 (amended at 29 U.S.C. § 794 (1994)). The

Court's discussion of the Act begins at 442 U.S. at 402. "The Rehabilitation Act is the
predecessor to the ADA, and the Rehabilitation Act precedent is to be used in interpreting
the ADA. See, e.g., 56 Fed. Reg. 35544, 35545 (1991)." Johnson v. Gambrinus Co., 116
F.3d 1052, 1059 n.4 (5th Cir. 1997).

41. 442 U.S. at 410.
42. Id.
43. Id. at 405, 405 n.6 (quoting S. REP. No. 93-2397, reprinted in 1974 U.S.C.C.A.N.

6373).
44. Id. at 414.
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Similarly, in Pottgen v. Missouri State High School Activities Ass'n,4s

the Eighth Circuit held that the ADA and Rehabilitation Act did not
require a selective waiver of football eligibility age requirements
pursuant to the Missouri State High School Activities Association
("MSHSAA"). 4 s Plaintiff, Leo Pottgen, sued the MSHSAA to enjoin the
enforcement of the age requirement, under the ADA and Rehabilitation
Act, because he was a learning disabled student who had repeated two
grades. Pottgen argued that the waiver would be a reasonable
modification based on his disability and his individual circumstances,
e.g., not being large for his age.47

The court rejected Pottgen's contention that in order to determine
whether a modification is reasonable, the plaintiff's individual circum-
stances must be considered. 4

' The court stated that the general rule
under the Rehabilitation Act is that no "otherwise qualified" individual
with a disability shall be discriminated against based on his disabili-
ty.49  Similarly, under the ADA, no "qualified" individual shall be
discriminated against.50 The court stated that first, the plaintiff must
show that he is qualified.5' Thereafter, the plaintiff must meet all of
the essential eligibility requirements, despite the disability.52 Then,
the court stated that if the plaintiff can meet all of the essential
eligibility requirements, but cannot meet other nonessential eligibility
requirements, the court must determine whether reasonable accommoda-
tions would enable him to meet the other eligibility requirements. 53

However, the court held that if providing accommodations would require
waiving essential eligibility requirements, then the waiver would
fundamentally alter the nature of the sport.54 Elaborating on its
holding the court explained that accommodations are not reasonable if
they impose "'undue financial and administrative burdens' . .. or [if
they] require a 'fundamental alteration in the nature of [the] pro-
gram."'55 In this case, the court ruled that the MSHSAA's age limit
was an essential eligibility requirement, and therefore waiving it for

45. 40 F.3d 926 (8th Cir. 1994).
46. Id. at 931.
47. Id. at 928-30.
48. Id. at 930.
49. Id. at 929.
50. 42 U.S.C. § 12132 (2001).
51. Pottgen, 40 F.3d at 929.
52. Id.
53. Id.
54. Id. at 930.
55. Id. (quoting Sch. Bd. of Nassau County v. Arline, 480 U.S. 273, 287 n.17 (1987))

(citation omitted).

1724 [Vol. 53



PGA TOUR, INC.

Pottgen would constitute a fundamental alteration. 6  The court
reasoned that because the only accommodation the MSHSAA could
provide to qualify Pottgen would be to waive the age restriction, no
reasonable accommodations existed.57

A year later, in 1995, the Sixth Circuit took a similar approach in
Sandison v. Michigan High School Athletic Ass'n.5s In Sandison, the
court held that Title II of the ADA did not require the state athletic
association to grant an age restriction waiver to a learning disabled
nineteen-year-old student.59 Like the Eighth Circuit in Pottgen, the
court reasoned that the age restriction would fundamentally alter the
nature of the sport because the rule was essential to the nature of the
competition.0 Additionally, the court rejected the argument that an
individual analysis would be required to determine whether, in this
specific case, the waiver would fundamentally alter the competition.6'
"The daunting task of determining whether an older student possesses
an unfair competitive advantage is not a 'reasonable modification.' 6 2

Several days prior to the decision in Sandison, however, the United
States District Court of Florida came to an opposite conclusion in
Johnson v. Florida High School Activities Ass'n. Plaintiff, Dennis
Johnson, suffered from a hearing disability that caused him to be held
back two years in elementary school. In Johnson's senior year of high
school, he was deemed ineligible to play football because he was nineteen
years old. Johnson asked for a waiver of the age restriction and was
denied. He then sought relief in district court under the ADA and
Rehabilitation Act.64

The court reasoned that allowing Johnson a waiver would not
fundamentally alter the nature of the sport under Title III of the ADA,
and therefore granted Johnson a preliminary injunction against
enforcement of the age restriction.6 5  The court criticized the Eighth
Circuit's Pottgen decision as a "mechanical" operation of the purported
essential rule."6 The court noted that under the Pottgen analysis, the
Eighth Circuit simply accepted the activity association's general

56. Id.
57. Id.
58. 64 F.3d 1026 (6th Cir. 1995).
59. Id. at 1037.
60. Id.
61. Id.
62. Id. (quoting MCI Telecomm. Corp. v. AT&T Co., 512 U.S. 218 (1994)).
63. 899 F. Supp. 579 (M.D. Fla. 1995), vacated by 102 F.3d 1172 (11th Cir. 1997).
64. 899 F. Supp. at 581-82.
65. Id. at 586-87.
66. Id. at 584-85.
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justifications for the rule, and mechanically applied the rule to everyone,
without looking into the relationship between the plaintiff's individual
circumstances, and the rationale for the association's rule.67 The court
stated that the reason for the rule was to maintain order and safety in
interscholastic athletics.6" The court reasoned that in Johnson's case,
a waiver would not undermine the rationale for the age restriction
because he was an average size player.69 Therefore, waiving the age
requirement would not fundamentally alter the nature of the sport.7 °

By the late 1990s, the disparity among the circuit courts regarding
this issue became profoundly apparent. In 1996 the Second Circuit in
Staron v. McDonald's Corp.71 held that an intensive "fact specific
inquiry" is required to determine whether or not banning smoking in
restaurants is reasonable.7 2 In this case, the lower court rejected as
unreasonable plaintiff's request for smoking ban modifications.7 3 The
Second Circuit dismissed the lower court's general approach, and stated
that the courts must use a "case-by-case inquiry that considers, among
other factors, the effectiveness of the modification in light of the nature
of the disability in question and the cost to the organization that would
implement it."74

In 2000 the Ninth Circuit, in Martin, followed the same individualized
approach, stating that defendant bore the burden of demonstrating that
the requested modification would fundamentally alter the nature of the
service.75 However, one day after the Ninth Circuit decided Martin, the
Seventh Circuit in Olinger v. United States Golf Ass'n,75 with facts
similar to Martin, reached an opposite conclusion.77  Like Casey
Martin, Ford Olinger, a disabled golfer, sued the United States Golf
Association ("USGA")7 8 claiming that the ADA required the USGA to
allow him to use a cart during qualification for the U.S. Open. After
losing in district court, Olinger appealed, arguing that the district court

67. Id. at 585.
68. Id.
69. Id.
70. Id. at 586.
71. 51 F.3d 353 (2d Cir. 1995).
72. Id. at 356.
73. Staron v. McDonald's Corp., 872 F. Supp. 1092, 1094 (D. Conn. 1994), rev'd 51 F.3d

353 (2nd Cir. 1995).
74. 51 F.3d at 356 (citation omitted).
75. 204 F.3d at 1001.
76. 205 F.3d 1001 (7th Cir. 2000).
77. Id. at 1007.
78. The USGA is a nonprofit association that sponsors thirteen categories of

tournaments each year including the U.S. Open, U.S. Women's Open, U.S. Senior Open,
and U.S. Amateur. Id. at 1002.
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applied the wrong test to determine the reasonableness of accommodat-
ing him with the use of a golf cart.79

The Seventh Circuit, citing Sandison, stated that the "courts have
repeatedly held that the ADA does not require entities to change their
basic nature, character, or purpose insofar as that purpose is rational,
rather than a pretext for discrimination." 0 Additionally, the court
noted that the ADA does not require modifications that impose undue
financial or administrative burdens.8" Using this two-part analysis, the
court first reasoned that expert testimony from golf legends demonstrat-
ed the "importance and tradition of walking ... . 82 Relying upon this
testimony, the court held that any waiver of this substantive rule would
fundamentally alter the nature of the sport.8 Second, the court
concluded that requiring the USGA to conduct individualized inquiries
into waiver requests would be an unnecessary administrative burden
that the ADA does not require.8 4

III. RATIONALE OF THE COURT

A. Threshold of ADA Coverage Issue

In Martin the PGA argued that Title III was limited to protecting
"clients and customers," and because Martin was an independent
contractor of the PGA, who provides entertainment, Title III did not
apply.85 As discussed above, this issue was quite unique because it was
not originally argued in the lower courts. Therefore, one wonders why
the Supreme Court gave it attention. Nevertheless, the PGA grounded
this argument upon one of the subsections of Title 111,86 which refers
to individuals with disabilities as clients or customers of public
accommodations. The majority stated that even if this argument was
legitimate, "it falters even on its own terms."7 The majority reasoned
that even if Title III was limited to clients or customers, "it would be
entirely appropriate to classify the golfers who pay petitioner $3000 for

79. Id. at 1001, 1005.
80. Id. at 1005 (citations omitted).
81. Id. at 1006.
82. Id. at 1007.
83. Id. at 1006.
84. Id. at 1007.
85. 532 U.S. at 677-78. Title I would not apply because the protected class is

employees, not independent contractors.
86. 42 U.S.C. § 12182(b)(1)(A)(iv).
87. 532 U.S. at 679.
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the chance to compete ... as petitioner's clients or customers."'8

Accordingly, the Court held that Title III applied and prohibited the
PGA from discriminating against Martin by refusing to provide or allow
for reasonable modifications based on his disability.8 9

B. Reasonableness of Allowing Martin to Use a Golf Cart

The Court first noted that a modification may constitute a fundamen-
tal alteration in two ways.90 First, it may alter "such an essential
aspect of the game of golf that it would be unacceptable even if it
affected all competitors equally; changing the diameter of the hole from
three to six inches might be such a modification."91 Second, it may
alter a less significant rule or requirement, but still fundamentally alter
the game because it gives the disabled person an advantage over the
other players.92 Applying this analysis, the Court first held that the
walking requirement was not an essential rule or requirement.9" The
Court reasoned that there is nothing in the Rules of Golf, the widely
accepted rules in the golf world, that forbids the use of carts; rather,
only the Hard Card rules require walking.94 Next, the Court reasoned
that the walking requirement was not an indispensable feature of the
tournament because the PGA allows carts in the Senior PGA Tour and
certain rounds in both the PGA and Nike Tours. 95 Finally, the Court
reasoned that the walking requirement was not an essential outcome
determining rule.98 The PGA argued that the purpose of the rule was
to inject fatigue into the game.97 However, the Court discounted the
significance of the fatigue factor and equated the energy expended
walking a course to be "nutritionally, less than a Big Mac."98 Moreover,
the Court cited testimony that even when given the option to ride in
tournaments, most golfers prefer to walk because it relieves stress and
helps to "develop a better sense of the elements."99

After establishing that the walking requirement was not an essential
rule but rather peripheral to the nature of the events, the Court then

88. Id.
89. Id. at 681.
90. Id. at 682.
91. Id.
92. Id. at 682-83.
93. Id. at 683.
94. Id. at 685.
95. Id. at 685-86.
96. Id. at 686.
97. Id.
98. Id. at 687.
99. Id. at 687-88.
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inquired into whether waiving the rule would fundamentally alter the
game by giving Martin an unfair advantage.100 The Court rejected the
PGA's argument (and the Seventh Circuit's holding in Olinger) that the
rule was outcome affecting, and waiving the rule would fundamentally
alter the nature of the sport.' Specifically, the Court rejected the
argument that the ADA did not require an individual inquiry to
determine whether waiving the rule would fundamentally alter the
nature of the sport.0 2 The Court reasoned that the ADA was enacted
to protect "'individuals"' with disabilities and required reasonable
modifications for disabled "'individuals.""'1 3  The Court held that
compliance with these statutory commands required an individualized
inquiry into each circumstance.

0 4

Under the individualized inquiry, the Court held that allowing Martin
to use a golf cart would not fundamentally alter the nature of the
tournaments.' 5 The Court agreed with the lower courts' findings that
the purpose of the rule was not thwarted by Martin's use of a golf
cart.' Noting that even if the purpose of the rule was to inject
fatigue into the game, the Court concluded that the fatigue Martin
endured, even with a cart, was considerably greater than his competi-
tors."'7 Finally, the Court stated that despite the administrative
burden an individualized inquiry requirement imposes, Congress
intended entities to give careful attention to the few requests for
accommodations by the disabled and to weigh carefully the circumstanc-
es before denying an accommodation.0 8

Justices Scalia and Thomas dissented.0 9 Scalia declared, "In my
view today's opinion exercises a benevolent compassion that the law does
not place it within our power to impose."' Elaborating upon this
theme, the dissent agreed with the PGA's interpretation that Title III
only applies to clients or customers."' The dissent reasoned that the
traditional understanding of public accommodation laws is that they

100. Id. at 688-90.
101. Id. at 688-89.
102. Id.
103. Id. at 688 (quoting 42 U.S.C. § 12101(b)(1)).
104. Id.
105. Id. at 690.
106. Id.
107. Id.
108. Id. at 690-91.
109. Id. at 691 (Scalia, J., dissenting).
110. Id.
111. Id. at 692-93.
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provide rights for customers." 2 In the dissent's view, this proposition
is reflected in the text of Title 111.113 Title III

lists 12 specific types of entities that qualify as "public accommoda-
tions," with a follow-on expansion that makes it clear what the
"enjoyment of the goods, services, etc." of those entities consists of-and
it plainly envisions that the person "enjoying" the "public accommoda-
tion" will be a customer. For example, Title III is said to cover an
"auditorium" or "other place of public gathering." Thus, "gathering" is
the distinctive enjoyment derived from an auditorium; the persons
"gathering" at an auditorium are presumably covered by Title III, but
those contracting to clean the auditorium are not.""

Furthermore, the dissent cited the regulations promulgated by the
Department of Justice that reinforce this interpretation: "'The purpose
of the ADA's public accommodations requirements,' they say, 'is to
ensure accessibility to the goods offered by a public accommodation.'
Surely this has nothing to do with employees and independent contrac-
tors."" 5 Accordingly, the dissent argued that Title III did not apply
because Martin was not purchasing anything, rather, he was selling
entertainment.1

16

Furthermore, the dissent rejected the Court's two-part inquiry into
whether or not a modification is reasonable, particularly regarding
whether the requested modification fundamentally alters the game,
under an individualized inquiry. 7 First, the dissent argued that the
premise underlying part one of the test was false because it assumed
that "PGA TOUR golf must be classic 'essential golf.' Why cannot the
PGA TOUR, if it wishes, promote a new game, with distinctive
rules?""8 Furthermore, the dissent found it patently impossible to
draw a distinction between essential and nonessential rules in sports.
"Since it is the very nature of a game to have no object except amuse-
ment (that is what distinguishes games from productive activity), it is
quite impossible to say that any of a game's arbitrary rules is 'essen-
tial.'"" 9

The dissent further criticized the majority's holding that an individual-
ized analysis is required to determine whether a requested modification

112. Id. at 692.
113. 42 U.S.C. § 12181(7).
114. 532 U.S. at 693 (citations omitted).
115. Id. (quoting 28 C.F.R., Ch. 1., pt. 36, App. B., p. 650 (2000)).
116. Id. at 695.
117. Id. at 699.
118. Id. at 699-700.
119. Id. at 700-01.
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would fundamentally alter the nature of the goods or services. 2 ' The
dissent argued that this new test would produce unnecessary "lucrative"
litigation, and will also produce absurd results:

One can envision the parents of a Little League player with attention
deficit disorder trying to convince a judge that their son's disability
makes it at least 25% more difficult to hit a pitched ball. (If they are
successful, the only thing that could prevent a court order giving the
kid four strikes would be a judicial determination that, in baseball,
three strikes are metaphysically necessary, which is quite absurd.)121

The dissent suggested that the majority ignored the stated objective
of Title III-to require covered businesses to make reasonable modifica-
tions to give disabled individuals "equal access" to public accommoda-
tion. " The regulations state that Title III "'does not require a public
accommodation to alter its inventory to include accessible or special
goods with accessibility features that are designed for, or facilitate use
by, individuals with disabilities.'" 2

' Therefore, the dissent stated that
Title III only required businesses to give equal access to the same goods,
services, and privileges.124  Accordingly, the dissent declared, "The
PGA TOUR cannot deny respondent access to that game because of his
disability, but it need not provide him a game different from (whether
in its essentials or in its details) from that offered to everyone else."'25

IV. IMPLICATIONS

After Martin, in ADA suits for modifications of goods or services, the
plaintiff must first demonstrate that the requested modification is
reasonable. Second, the plaintiff must demonstrate that the modification
is necessary in order for the plaintiff to participate. Next, if the
defendant raises the defense that the requested modification would
fundamentally alter the nature of the service, the defendant has the
burden of demonstrating, in a highly fact-specific, case by case inquiry,
that allowing the modification in that particular case would fundamen-
tally alter the nature of the service. As demonstrated in Martin, this
distinction between an individualized inquiry and a general inquiry may
produce opposite results.

120. Id. at 702-03.
121. Id.
122. Id. at 703.
123. Id. at 698 (quoting 28 C.F.R. § 36.307 (2000)).
124. Id. at 699.
125. Id.
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In the Martin decision the Supreme Court finally resolved a long-
standing split among the circuits regarding the correct inquiry to use
when a defendant raises the affirmative defense that a requested
modification would fundamentally alter the nature of a particular
service.126  The split was especially apparent within the
school/age/eligibility cases in which plaintiffs have sued under the ADA
for waivers of age restrictions in order to play sports. Some courts took
the athletic associations' word that the rules were essential and denied
waivers because waiving essential rules would constitute fundamental
alterations.'27 Other courts, however, required case by case inqui-
ries. 128  Now, when qualified disabled students seek such waivers,
schools will have to pay close attention to the students' circumstances,
instead of categorically denying these waivers. 2 '

This decision to conduct individualized inquiries in ADA reasonable
accommodations cases will not go without consequences. Critics of the
decision in Martin suggest that the individualized inquiry test will cause
undue burdens on entities because of the cost and time associated with
conducting these inquires. Certainly, after Martin, instead of categori-
cally denying certain modifications, entities will have to come up with
processes to evaluate requests in order to comply with the mandate of
Martin. However, despite this burden, some states have had such
processes all along. For example, in the context of interscholastic sports
age requirements, the Montana High School Association provides a
process for students to appeal age ineligibility decisions. Once a student
files an appeal, the student must produce proof regarding six enumerat-
ed requirements. As one disability law professor explained (pre-Martin),
"[g]iven the existence of these rules, athletic associations in other states
which resist requests for waivers will be hard-pressed to present
evidence that investigating whether they should be granted constitutes
an undue burden."3 °

Also, critics argue that requiring entities to look at individual
circumstances will cause a flood of litigation when applicants are denied
modifications. This conclusion is doubtful, however, for two reasons.
First, the fact that entities must conduct individual inquires still does

126. 532 U.S. at 688.
127. See Pottgen, 40 F.3d at 931; Sandison, 64 F.3d at 1037.
128. See Johnson, 899 F. Supp. at 585.
129. See, e.g., Cruz ex rel. Cruz v. Penn. Interscholastic Athletic Ass'n, 157 F. Supp. 2d

485, 499 (E.D. Pa. 2001) (determination of whether a student's request for an age
restriction waiver in athletics required an individualized inquiry as to whether the student
would have an unfair advantage over his peers).

130. Adam A. Milani, Can I Play?: The Dilemma of the Disabled Athlete in Interscholas-
tic Sports, 49 Ala. L. Rev. 817, 889-90 (1998).
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not change the fact that in order for one to request a modification, he
must be a qualified disabled person, covered by the ADA. Changing the
burdens regarding whether a requested modification would constitute a
fundamental alteration does not change the fact that there are only so
many people who would otherwise be able to sue for modifications.
Second, many potential litigants would forgo pursuing modifications in
the courts, having knowledge that their requests were carefully consid-
ered. Having a process to conduct these inquires will provide entities
with proof to offer at trial that a requested modification would constitute
a fundamental alteration. Correspondingly, this documentation will
decrease a plaintiff's chances of winning on this issue and will deter
many from taking the case to court.

Additionally, the critics argue that professional sports will never be
the same. For example, the "land slide" arguments suggest that if
Martin is allowed the use of a cart now, what comes next, allowing extra
strikes in professional baseball? First, as noted above, in order for one
to seek a modification under the ADA, the individual must have a
qualified disability. It is doubtful that there are many other people with
qualified disabilities such as Martin's, who can hit a golf shot well
enough to try out for the PGA, regardless of any reasonable modification
offered. Similarly, in the context of other sports, no matter what type
of reasonable modification is given, it is doubtful that any modification
would change the fact that one must be an excellent athlete to qualify
for one's particular sport. This lofty accomplishment is a rare occur-
rence, that is, short of the exceptional disabled athletes such as Casey
Martin, Jim Abbott,131 and Tom Dempsey.132

Furthermore, while the court contemplates an individual inquiry into
whether or not allowing an accommodation would fundamentally alter
the nature of the game, for example, by giving the player an unfair
advantage, the Court's mandate does not require entities to alter
essential rules. However, in the future, the courts will have the task of
determining what constitutes essential versus nonessential rules.'

131. A famous one-handed professional baseball pitcher.
132. The former professional kicker, with half a foot, holds the National Football

League record for the longest field goal (63 yards).
133. See, e.g., Kuketz v. MDC Fitness Corp., 2001 WL 993565 (Mass. Super. 2001). In

this case, a disabled racquetball player sued MDC Fitness Corp. to enjoin the league to
allow him two bounces before returning the ball because heplayed in a wheel chair against
nondisabled opponents. Id. at *1. The court relied upon the Supreme Court's analysis in
Martin that a waiver may constitute a fundamental alteration in two ways, that is, either
by altering an essential rule or giving a player an unfair advantage by altering a
peripheral rule. Id. at *2. The court held that allowing the player two bounces would
fundamentally alter the nature of the game because it would alter an essential rule. Id.
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The final question regarding Martin that begs for attention is, of
course, where is Martin now? Martin has struggled since receiving his
PGA Tour card for the 2000 season. Martin finished the 2000 season
ranked 179th on the PGA Tour money list; in 2001, Martin finished
143rd on the Buy.com Tour money list. Martin's poor performance in
2001 cost him his Buy.com Tour card. Apparently, Martin's troubles
have been due to the worsening of his condition. In fact, Martin's
condition turned near fatal in early 2002 when a bacterial infection
formed in his leg after he had two surgeries to improve his blood
circulation. The infection required three additional emergency surgeries.
Since then, however, Martin's condition has stabilized and he will play
various Buy.com events on sponsor's exemptions-an alternative way to
qualify for tournaments without having a tour card."M Nevertheless,
despite Martin's troubles, his efforts have had a profound impact upon
ADA law, as well as professional golf.

CHRISTOPHER JAMES HUDSON

at *3. The court assumed that because the game rules permitted only one bounce, allowing
a waiver would alter an essential rule and therefore fundamentally alter the nature of the
game. Furthermore the court sought to reinforce this analysis by citing the Official Rules
of Racquetball, promulgated by the American Racquetball Association, which in ordinary
game play

required the ball to be returned on the first bounce .... [However,] both the
American Amateur Racquetball Association and, later, the United States
Racquetball Association promulgated Official Rules for wheelchair racquetball that
modify the Official Rules that apply to footed players by permitting the ball to be
returned on the second bounce. Implicit in these Official Rules is that, in
wheelchair racquetball, both players are in wheelchairs. There is nothing in the
Official Rules that speaks to what rules should be used when a footed player
competes against a wheelchair player. The Club is certainly free to establish a
league that plays this variation of racquetball but it is not required by the ADA
to do so.

Id. Accordingly, the court reasoned that "[t]he law permits leagues and clubs to organize
baseball, golf, and basketball leagues that play their respective games in accordance with
the game's official rules without running afoul of the ADA." Id. at *4.

134. Harry Blauvelt, Martin Back on Course: Emergency Surgeries Slow Touring Pro
Just Momentarily, USA ToDAY, Feb. 28, 2002, at C6 (2002 WL 4720698).


