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Not So Shocking: The Death of the Electric
Chair in Georgia at the Hands of the Georgia

Supreme Court in Dawson v. State

The electric chair is indigenous to the United States: it was invented
here and is not used as an execution method anywhere else in the
world.1 However, the electric chair is facing its own mortality in this
country. Currently, only one of the thirty-eight states that practices
capital punishment requires electrocution as the sole method of execu-

1. ROBERT J. LTON & GREG MITCHELL, WHO OWNS DEATH? CAPITAL PUNISHMENT,

THE AMERICAN CONSCIENCE, AND THE END OF EXECUTIONS 42 (2000). For a complete
history of Thomas Edison's influence on the use of electricity as a method of execution and
the ensuing marketing battle between Edison and George Westinghouse, see Deborah W.
Denno, Is Electrocution An Unconstitutional Method of Execution? The Engineering of
Death Over the Century, 35 WM. & MARY L. REV. 551, 566-77 (1994).

There are conflicting accounts as to who designed the first electric chair. However,
George Fell is credited with its initial construction. Id. at 576-77. Fred A. Leuchter,
dubbed "Dr. Death," is responsible for the modem design of the electric chair and was the
sole commercial supplier of execution equipment in the United States until 1990, when
Massachusetts authorities discovered he was practicing engineering without a license. Id.
at 654-59. For a complete discussion of Leuchter's downfall beginning with his infamous
claims that the six million deaths in the Holocaust were exaggerated, see id.
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tion.2 Georgia was among this minority until April 28, 2000, when the
Georgia Legislature ("Legislature") amended section 17-10-38 of the
Official Code of Georgia Annotated (hereinafter "Death Penalty
Statute"), switching from electrocution to lethal injection as the sole
method of execution for capital offenses. However, the Legislature
preserved the electric chair for those capital offenders whose crimes were
committed prior to May 1, 2000.' No other legislative body in the
country had changed its execution method to lethal injection while still
requiring electrocution for certain death row inmates.5 Typically, states
that maintain electrocution after changing to lethal injection avoid
judicial review by using lethal injection unless the inmate chooses
electrocution.'

The Legislature's amendment opened the door for the Georgia
Supreme Court to revisit the issue of the constitutionality of death by
electrocution.7 In a four to three decision, the supreme court in Dawson
v. State and Moore v. State (consolidated cases for purposes of interim
appeal, hereinafter "Dawson"),' held that the Legislature's change to

2. As of July 1, 2002, Nebraska will be the lone state requiring electrocution as its
execution method. Kevin O'Hanlon, Nebraska Only State with Electric Chair, AP ONLINE,
April 26, 2002, available at WL 19260939. Alabama, the only other state to require
electrocution in 2002, changed to lethal injection unless the inmate affirmatively requests
to be electrocuted effective July 1. ALA. CODE § 15-8-1 (West 2002). Alaska, Hawaii, Iowa,
Maine, Massachusetts, Michigan, Minnesota, North Dakota, Rhode Island, Vermont, West
Virginia, Wisconsin and the District of Columbia are abolitionist jurisdictions. Overall,
thirty-eight states use capital punishment. Of those states, thirty-seven authorize lethal
injection, five states authorize electrocution as an option, and only one requires electrocu-
tion. The gas chamber is an option in five states, hanging is an option in two, and the
firing squad is an option in two, with lethal injection as an alternative in each of these nine
states. For a comprehensive listing of each jurisdiction's methods of execution, see Death
Row U.S.A., QUARTERLY REPORT CRIMINAL JUSTICE PROJECT OF NAACP LEGAL DEFENSE
AND EDUCATION FUND., INC., at 26-67 at http://www.deathpenaltyinfo.orgDEATHROWUS-
Arecent.pdf (Fall 2001) [hereinafter Death Row USA].

3. O.C.G.A. § 17-10-38 (1997 & Supp. 2001). 2000 Ga. Laws 947, 950.
4. 2000 Ga. Laws 947, 949 § 6.
5. See Death Row U.S.A., supra note 2, at 26-67 (comparing states of Arkansas, Florida,

Kentucky, Ohio, Tennessee, and Virginia).
6. See id.
7. See Dawson v. State, 274 Ga. 327, 330, 554 S.E.2d 137, 140 (2001).
8. 274 Ga. 327, 554 S.E.2d 137 (2001). Interim review is available in death penalty

cases after pretrial proceedings are completed, but before the trial occurs. The trial judge
is required to conduct a hearing to determine if an interim appellate review is appropriate
or whether a delay caused by interim appellate review outweighs the need for such review.
The trial judge makes this determination based on whether the review would serve the
ends of justice in the case, and her determination cannot be appealed. But, if the court
concludes that interim review is appropriate, the court will order the review and will
initiate proceedings by filing a report in the superior court stating any potential grounds
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lethal injection constituted objective evidence that the people of Georgia
condemned electrocution and that its future use would constitute cruel
and unusual punishment in violation of the Georgia Constitution.'
Therefore, the court determined that those portions of the Death Penalty
Statute that retained electrocution were void.1" Consequently, capital
offenders previously sentenced to die in the electric chair will be
executed by lethal injection. The Georgia Supreme Court is thus far the
only appellate court at the state or federal level to declare electrocution
cruel and unusual punishment." The court's decision is informative
because it provides Georgia's first modern constitutional analysis of the
Cruel and Unusual Punishment Clause as applied to a method of
execution.' 2 It also serves as an interesting case study of the democrat-
ic process.

I. FACTS

Prior to Dawson, the Georgia Supreme Court was a reluctant pioneer.
Despite the national disfavor into which electrocution had fallen, the
court resisted declaring electrocution unconstitutional until the
Legislature changed to lethal injection while retaining electrocution. At
that point, the court actively sought an appropriate vehicle to re-
evaluate the constitutionality of electrocution. In fact, after the change
to lethal injection, the supreme court stayed capital cases that were in
the final stage of the appeals process until the court settled the issue."
A year after Georgia's change to lethal injection, the court constructed
an appropriate case by combining Dawson v. State and Moore v. State. 4

Both cases were before the court on interim appellate review, and once
their applications for review were granted, the court consolidated the
cases and converted them to an appeal on the question of "whether
electrocution remains a constitutional method of execution in Geor-
gia,"'5 limiting its review to the state constitution. This was Dawson's

for reversible error. The parties may then file an application for interim review with the
Georgia Supreme Court. O.C.G.A. §§ 17-10-35.1 to -35.2 (1997).

9. 274 Ga. at 335-36, 554 S.E.2d at 144. The Georgia Constitution's Cruel and
Unusual Punishment Clause mirrors the Eighth Amendment of the United States
Constitution and provides "[e]xcessive bail shall not be required, nor excessive fines
imposed, nor cruel and unusual punishments inflicted." GA. CONST. art. I, § 1, para. 17.

10. 274 Ga. at 336, 554 S.E.2d at 144.
11. Id. at 339-40, 554 S.E.2d at 146-47 (Thompson, J., dissenting).
12. Id. at 330, 554 S.E.2d at 137.
13. Rhonda Cook, State Executions on Again after Lull, ATLANTA J. & CONST., June 14,

2002, at D17.
14. 274 Ga. at 327, 554 S.E.2d at 139.
15. Id. at 327-38, 554 at S.E.2d at 139.
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first appeal to the supreme court but was Moore's fourth. Moore's
previous direct appeal and two habeas petitions had been unsuccess-
ful.16 At the trial level, the court in Dawson ruled that electrocution
was unconstitutional under the state and federal constitutions, while the
court in Moore upheld electrocution. The supreme court combined the
two cases, plausibly to resolve the contradictory trial court rulings and
to create a complete evidentiary record, which Dawson alone did not
provide. At the trial level in Dawson, the State, despite warnings by the
trial judge, declined to enter any evidence in support of its position that
electrocution remained constitutional. Moore's case, however, was
replete with evidence from both the State and the defense.17

In Moore's case, the record recalls the events of the afternoon of
December 12, 1976. Teresa Allen, an eighteen year old who worked as
a cashier at a Majik Market convenience store in Cochran, Georgia, was
kidnapped from her place of employment. Carzell Moore and Roosevelt
Green had robbed the store, abducted Ms. Allen, and fled in her car.
Moore drove the car while Green raped the young woman. The two then
exchanged places, and Green drove while Moore raped Ms. Allen. Moore
then shot Ms. Allen with a 30.06 rifle, firing one shot into her abdomen
and another into her face, in an attempt to make her identification
difficult. Two days later, Ms. Allen's body was found lying near a dirt
road in Monroe County. On February 15, 1977, a grand jury indicted
Moore and charged him with rape and first-degree murder. Following
a jury trial, Moore was sentenced to death for both offenses.'"

Moore's lengthy appellate history spans twenty years. 9 Most notably

16. Id. See Moore v. State, 240 Ga. 807, 243 S.E.2d 1 (1978); Moore v. Kemp, 254 Ga.
279, 328 S.E.2d 725 (1985); Moore v. Zant, 264 Ga. 536, 448 S.E.2d 695 (1994).

17. 274 Ga. at 327, 331-33, 554 S.E.2d at 139, 141-42.
18. Moore v. Kemp, 809 F.2d 702, 704-05 (11th Cir. 1987), affd 489 U.S. 1091 (1989).
19. See Moore, 264 Ga. at 536, 448 S.E.2d at 696. Each time Moore appealed at the

state level, his petitions for postconviction relief and habeas relief were denied. The United
States Supreme Court also denied each of Moore's petitions for writ of certiorari to review
the state habeas corpus decisions. Having exhausted all of his state remedies, Moore then
applied for federal relief with the United States District Court of Middle Georgia, Macon
Division, which was also denied. The Eleventh Circuit Court of Appeals also denied
Moore's appeal, but then vacated its opinion and granted Moore a rehearing en banc. The
court then set aside Moore's death sentence based on the Georgia Supreme Court's
subsequent decision in Stynchcombe v. Floyd, 252 Ga. 113, 311 S.E.2d 828 (1984) (holding
that a jury instruction, similar to the one in Moore's case, was insufficient to inform the
jury it could recommend a life sentence, even if it found aggravating circumstances). Thus,
the court of appeals held Moore's appeal in abeyance until Moore presented his grounds
for appeal to the Georgia courts. Moore, 809 F.2d at 707-08. Moore filed for habeas relief
in superior court, which the superior court determined was successive, and the Georgia
Supreme Court affirmed. Id. at 708. But the Eleventh Circuit Court of Appeals disagreed

1698 [Vol. 53
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in 1987, the Eleventh Circuit Court of Appeals set aside Moore's death
sentence based on erroneous jury instructions. The court of appeals
found that during the sentencing phase of Moore's trial, the trial court
failed to inform the jury of its option to impose a life sentence even if it
found a statutory aggravating circumstance.2" Therefore, Moore was
not sentenced to death at the time the supreme court granted his
interim review application, which raised a potential standing issue not
addressed in the supreme court's opinion.

Moore first moved the trial court to bar electrocution in 1995 prior to
the Legislature's change to lethal injection, but was denied on the
ground that the issue had been decided repeatedly in Georgia, and,
therefore, did not need to be revisited.2 ' In 2000 after Georgia changed
to lethal injection, Moore sought reconsideration, arguing that the first
hearing should be re-opened because it was prematurely aborted after
only one witness testified. The trial court granted the motion and
conducted a full evidentiary hearing on March 13-14, 2001, in the
Superior Court of Monroe County before the Honorable Arthur Fud-
ger." Both the State and Moore presented extensive testimony,
including Georgia's protocols for execution by electrocution and lethal
injection.23 The States' experts testified, inter alia, that (1) "Georgia's
electrocution protocol results in immediate unconsciousness upon the
initial application of electricity, and that this unconsciousness continues
throughout the execution process;" 24 (2) death results primarily from
the "denaturing" or cooking of the brain from the electricity; (3) the
brain reaches between 135 and 145 degrees Fahrenheit during the
electrocution; (4) the inmate may retain functioning in the brain
segment that controls basic life functions and that breathing or "agonal

and set aside the death sentence on the ground that the instruction failed to clearly and
explicitly provide the jury with the constitutionally mandated option of imposing a life
sentence as an alternative to death. Id. at 733. On remand, the district court ordered the
State to conduct a new sentencing trial within 180 days or to issue a writ of habeas corpus
discharging Moore from custody. Moore, 682 F. Supp. 549, 552 (M.D. Ga. 1988), aff'd, 972
F.2d 318 (11th Cir. 1992), cert. denied, 507 U.S. 1007 (1993). The State, however, did not
file a notice to resentence until several years later. Carzell Moore's Application For
Interim Review at 4, Moore v. State, Application No. S01R1210 (Ga. Sup. Ct. May 18, 2001)
(subsequently changed from a review to an appeal). Thereafter, Moore appealed at the
state and federal levels asking to be released from custody based on constitutional and
speedy trial grounds, but again was unsuccessful. Brief on Behalf of Carzell Moore, at 1,
Dawson, 274 Ga. 327, 554 S.E.2d 137.

20. Moore, 809 F.2d at 733.
21. Brief on Behalf of Carzell Moore, supra note 19, at 2.
22. Id. at 3, 13.
23. Dawson, 274 Ga. at 331, 554 S.E. 2d at 141.
24. 274 Ga. at 332, 554 S.E.2d at 141-42.
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gasps" may occur after the electrocution; and, (5) the brain is destroyed
by the electrical current. In addition, the State presented victims of a
lightning strike and an accidental electrocution who suggested that they
experienced no pain at the moment of electrocution.2 5

Moore's experts testified that Georgia's electric chair likely does not
produce instantaneous unconsciousness because despite the high voltage
applied, the skull shields the brain from much of the electricity2

1 In
addition, one expert stated that the alternating current could reactivate
the brain. "causing the perception of excruciating pain and a sense of
extreme horror."7 The defense also offered evidence that in two
executions the inmates continued to breath after being electrocuted, and
an additional cycle of electrocution became necessary. In one case, the
prisoner not only appeared to be breathing during the first and second
applications of electricity, but also appeared to be conscious during the
process, as his head bobbed side to side, a movement that the autonomic
nervous system does not produce.28 The defense also presented autopsy
reports of twenty of the twenty-three men executed in Georgia from 1976
to October 2001. The reports established that prisoners' bodies are
burned to different extents in electrocution, and that "slippage" of the
skin on the scalp, back of the head, and legs also occurs. Moore
further argued that the Legislature's change to lethal injection
constituted objective and clear indicia of the contemporary values of the
people of Georgia and to "permit electrocution would abrogate what is
now an evolving standard of decency under Georgia law."3" The trial
court concluded that the evidence was conflicting and subject to
conjecture and ruled that Moore had not met his burden of proof that
death by electrocution constituted cruel and unusual punishment.3

Moore then filed his Application for Interim Review, which the Georgia

25. Id. at 331-33, 554 S.E.2d at 141-42.
26. Id. at 331, 554 S.E.2d at 141.
27. Id.
28. Id. at 331-32, 331 n.2, 554 S.E.2d at 141, 141 n.2.
29. Id. at 332, 332 n.3, 554 S.E.2d at 141, 141 n.3. The State executed twenty-three

inmates in Georgia from 1976 until Dawson was handed down. See id. at 332 n.3, 554
S.E.2d at 141 n.3. The United States Supreme Court, in 1972, suspended the death
penalty, holding that Georgia's and other states' existing death penalty statutes resulted
in arbitrary and capricious sentencing, and therefore as applied, the death penalty
constituted cruel and unusual punishment in violation of the Eighth Amendment. See
Furman v. Georgia, 408 U.S. 238 (1972). Thereafter, Georgia and other states redrafted
their death penalty statutes and as a result, the Court reinstated the death penalty. See
Gregg v. Georgia, 428 U.S. 153 (1976).

30. Brief on Behalf of Carzell Moore, supra note 19, at 13-16.
31. Id. at 3.
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Supreme Court granted. 2 Eventually, Moore pleaded guilty and is
serving a life sentence without the possibility of parole.

Timothy Dawson's -alleged crimes transpired two decades after
Moore's. Just after 8:00 a.m. on October 18, 1998, a maid at the Atlanta
Hilton & Towers discovered the bodies of three men in their twenty-
fourth floor room. Each man was lying face down on the floor. The men
were each stripped down to their underwear, had been robbed, and had
been shot in the head several times. Dawson stands accused of the
killings as well as the shooting deaths of two others. Police allege that
Dawson had been on a week-long crime binge that culminated in the
triple homicide.34  After Dawson's arrest, the State indicted him in
Fulton County, Georgia on four counts of murder, among others, and
thereafter sought the death penalty.3 5

. On July 22, 1999, Dawson moved the trial court to bar electrocution
as a method of execution on the ground that it was cruel and unusual
punishment. 6 The trial court agreed to consider evidence proffered in
other death penalty cases in Georgia that challenged electrocution,
including affidavits, depositions, transcripts, and tape recordings of prior
executions, and conducted a hearing on the matter on November 3,
2000.3

' Dawson, like Moore, argued that death by electrocution, to a
reasonable degree of medical and scientific certainty, could be intensely
painful and involved physical violence and mutilation.38 Additionally,
Dawson asserted that no medical or scientific reports existed to show
that electrocution caused immediate brain death and argued that
electrocution offended the evolving standards of decency at national and

32. 274 Ga. at 327, 554 S.E.2d at 139.
33. Wayne Crenshaw, Carzell Moore Will Not Be Executed, MACON TELEGRAPH, June

19, 2002, at 1.
34. Lyda Longa, Reconstructing Hilton Murders Attorneys for Accused In Killing of

Three Men Ask to Take Him to Crime Scene, ATLANTA J. & CONST., Oct. 18, 1999, at B3.
35. 274 Ga. at 327, 554 S.E.2d at 139.
36. Defendant's Motion to Bar Execution by Electrocution, Indictment No. 411554

(Fulton Superior Court filed July 22, 1999).
37. Dawson, 274 Ga. at 333, 554 S.E.2d at 142. The archival tape recordings consist

of conversations between Georgia officials and prison officials during an execution. Michael
Mears, Director of Georgia's state-funded Multi-County Public Defenders Office, has
included the tapes in about twelve death penalty cases. In anticipation of the execution
of Oklahoma City bomber Timothy McVeigh on June 11, 2001, the tapes gained national
attention. Numerous national public radio stations, ABC News, and Nightline broadcast
the tapes, which Mears utilized in his efforts to have the electric chair declared
unconstitutional. Rhonda Cook, Tapes Key Evidence In Fight Against Electric Chair
Georgia Audio Lets Public In On Executions, ATLANTA J. & CONST., May 3, 2001, at A9.

38. 274 Ga. at 333, 554 S.E.2d at 142.
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state levels. 9 Unlike Moore's case, the State mistakenly submitted no
evidence to the contrary and instead relied solely upon Georgia Supreme
Court precedent to support its argument that electrocution remained
constitutional.40 Subsequently, on January 12, 2001, Fulton Superior
Court Judge Wendy Shoob declared electrocution cruel and unusual
punishment in violation of the Georgia and United States Constitu-
tions.4 Judge Shoob acknowledged that her decision was influenced by
the Legislature's change to lethal injection and concluded that electrocu-
tion "involves lingering death, bodily mutilation, and physical violence
indicative of inhumanity and barbarity."42  Thereafter, the Georgia
Supreme Court granted Dawson's Application for Interim Review.43

In reviewing the record in Dawson, the Georgia Supreme Court
compared Georgia's protocals for lethal injection and electrocution."
Although the court did not make the protocals a part of their opinion,
these processes play an integral role in understanding the court's
decision, and thus have been included here. During an execution by the
electric chair, the electrical current is carried via lines that travel from
a transformer to the electric chair, and in turn, to a metal plate that is
placed on top of the prisoner's head. The brass plate, shaped like a
skull-cap, sits on the person's head atop a sea sponge moistened with
saline. The headpiece, secured by a leather chin strap, has a threaded
stud on top where the voltage line connects. In addition, a second
electrode, moistened with conductive jelly (Electro-Crbme), is attached
to the prisoner's shaved left calf to complete the connection from the
head to calf. The prisoner's head and body are shaved to provide
uninterrupted contact with the electrodes on the head and left calf. A
tight-fitting leather mask is placed over the person's face, leaving a
small opening for the nostrils. The prisoner is restrained in the electric
chair by a waist strap, thigh strap, and bicep straps. After the set-up is
complete, the execution team proceeds to the observation room. Three
people, one per electrical line, depress switches labeled A, B, and C,

39. Defendant's Motion to Bar Execution by Electrocution, Indictment No. 411554.
40. Dawson, 274 Ga. at 333, 554 S.E.2d at 142.
41. Trisha Renaud, Shoob: Somebody Had to Step Over the Line on Electrocution,

FULTON COUNTY DAILY REPORT, Dec. 26, 2001, at 10.
42. 274 Ga. at 333, 554 S.E.2d at 142. In an interview with the Fulton County Daily

Report, Judge Shoob said the Legislature's change to lethal injection made her decision an
easier one. Id. She also commented that it seemed like nobody wanted to be the one to
declare electrocution unconstitutional, stating it was like "[t]he Legislature said to the
[Georgia] Supreme Court, you do it. The Supreme Court said to the Legislature, you do
it. I thought well, I'll do it. Somebody has to step over the line." Id.

43. 274 Ga. at 327, 554 S.E.2d at 139.
44. 274 Ga. at 331, 554 S.E.2d at 141.
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though only one switch actually makes a connection. The design is
deliberate, so that no individual can tell which switch actually makes
the connection. In Georgia, the active switch is connected to three
timing devices, which administer three consecutive cycles of electricity.
The first cycle delivers 1800 volts of electricity for four seconds.
Immediately thereafter, the second applies 1044 volts for next seven
seconds. The third cycle releases 120 volts for 109 seconds. At the end
of the three cycles, it takes five additional minutes for the timers to
reset. Because the cycling cannot stop once it has begun, a person who
is not unconscious after the first cycle must endure the remaining two
low voltage cycles and wait an additional five minutes before the process
can resume. After the three cycles are complete, a doctor and the
warden enter the execution chamber to determine whether the prisoner
is dead. If not, the process is repeated.45

By comparison, lethal injection appears more like a medical procedure
than an execution. The prisoner is strapped down on a gurney with
several heart monitors positioned on his skin. Two needles are inserted
into veins in the inmate's arms by prison technicians. One needle is for
backup in case the first becomes inoperable. Three chemicals are used
in the intravenous drips to bring about the inmate's death. Each flows
through a harmless saline solution in tubes that run through a hole in
the execution chamber wall to intravenous drips. Once the saline
solution begins, a curtain raises in the chamber so that members in the
witness room can view the inmate. The first chemical administered,
sodium thiopental, puts the inmate to sleep. The second chemical,
potassium chloride, paralyzes the inmate's muscle system and stops his
breathing. The last chemical, pavulon, stops the heart from functioning.
Death is achieved due to anesthetic overdose and respiratory and cardiac
arrest. The predominate controversy surrounding lethal injection is that
doctors are precluded from participating in this medical procedure; thus,
injections are often poorly performed, especially where inmates have
weak veins as a result of intravenous drug use. Other problems occur
when technicians inject the drugs into a muscle rather than a vein, the
needle becomes clogged, or a usable vein is difficult to find, resulting in
extended delays. 46

With full awareness of electrocution's primitive procedures, the
Legislature anticipated the possibility that the judiciary would intervene

45. See MICHAEL MEARS, THE DEATH PENALTY IN GEORGIA, A MODERN HISTORY 1970-
2000 79-83 (2000); Transcript of Hearing Before Judge Arthur W. Fudger, Butts County
Superior Court, Moore v. State (No. 77-CR-8676).

46. See Transcript of Hearing Before Judge Arthur W. Fudger, Butts County Superior
Court, Moore v. State (No. 77-CR-8676).
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and abolish electrocution. As a result, they prepared an uncodified
amendment to the Death Penalty Statute addressing this possibility.
The uncodified amendment of the Death Penalty statute provides, in
relevant part:

It is the intention of the General Assembly to provide for execution by
lethal injection for persons sentenced to death after conviction of
capital crimes committed on or after May 1, 2000. It is the further
intention of the General Assembly that persons sentenced to death for
crimes committed prior to the effective date of this Act be executed by
lethal injection if the Supreme Court of the United States declares that
electrocution violates the Constitution of the United States or if the
Supreme Court of Georgia declares that electrocution violates the
Constitution of the United States or the Constitution of Georgia.4

Ultimately, the Legislature's uncodified amendment was given full
effect. Finding that electrocution involves mutilation, which is
inherently cruel, and is also unusual given that the alternative, lethal
injection, does not involve mutilation, the Georgia Supreme Court, using
vivid language, ruled that "death by electrocution, with its specter of...
cooked brains and blistered bodies," violates the Cruel and Unusual
Punishment Clause of the Georgia Constitution.4" Thus, the court
deemed the Death Penalty Statute unconstitutional to the extent that it
retained electrocution as a method of execution.4" In dicta, the court
also noted that the imposition of lethal injection could not be regarded
as ex post facto because it mitigated the punishment in force at the time
the crime was committed.5"

Justice Sears, in her concurrence, addressed the State's contention-
that this appeal was a challenge to the Death Penalty Statute as a
whole. Justice Sears emphasized that the court's ruling did not dilute
the force of the death penalty in Georgia, acknowledging that "our
citizens long ago resolved that our government has the legal right to
take a defendant's life as punishment."5 Justice Thompson, joined by
Justices Carley and Hines, issued a scathing dissent in which he opined:
"Because today's decision reflects not the evolving standards of decency
of the people of Georgia, but the evolving opinions of the majority
members of this Court, I dissent."52

47. 2000 Ga. Laws 947, § 1.
48. 274 Ga. at 335, 554 S.E.2d at 144.
49. Id. at 336, 554 S.E.2d at 144.
50. Id.
51. Id. at 336-37, 554 S.E.2d at 145 (Sears, J., concurring).
52. Id. at 341, 554 S.E.2d 148 (Thompson, J., dissenting).
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II. LEGAL BACKGROUND

The Eighth Amendment provides that "excessive bail shall not be
required, nor excess fines imposed, nor cruel and unusual punishments
inflicted.""3 United States Supreme Court Justice William J. Brennan,
Jr. described the Court's struggle to interpret this "vague constitutional
mandate" by pointing to the Court's opinion in Furman v. Georgia,4

explaining: "Collectively, we wrote over 230 pages, some 50,000
words-more than the Court has written in any other case-and all of
this ostensibly to interpret four words: 'cruel and unusual punish-
ments.'"5 5 Thus, no one approach to interpret the provision suffices.

Despite the Court's detailed historical account of the Eighth Amend-
ment in Furman, its history provides little insight into its original
meaning.5 6 The language of the Eighth Amendment was appropriated
verbatim from the English Bill of Rights of 1689.r v The English Bill of
Rights, "enacted by Parliament as a reaction to the abuses of the Stuart
regime ... was one of the enduring monuments of the 'Glorious
Revolution' of 1688, which brought William III to the throne. One of the
conditions of the new monarch's coronation was that he accept the Bill
of Rights," which in its tenth clause included the prohibition of cruel and
unusual punishments.5" The clause made its first appearances in the
United States in Virginia's Constitution of 1776, seven other state
constitutions, and the Northwest Ordinance. 9 Finally, in 1791, the Bill
of Rights of the United States Constitution incorporated the language as
part of the Eighth Amendment.' But neither the debates of the First
Congress on the Bill of Rights nor the debates of the state ratifying
conventions shed much light on the meaning of this language.61 Some
commentators theorize that the language prohibits torturous or

53. U.S. CONST. amend. VIII. The "cruel and unusual" provision of the Georgia
Constitution mirrors the Federal Constitution and provides "[e]xcessive bail shall not be
required, nor excessive fines imposed, nor cruel and unusual punishments inflicted; nor
shall any person be abused in being arrested, while under arrest, or in prison." GA. CONST.
art. I, § 1, para. 17.

54. 408 U.S. 238 (1972).
55. William J. Brennan, Jr., Constitutional Adjudication and the Death Penalty: A

View from the Court, 100 HARV. L. REV. 313, 323 (1986).
56. Id.
57. Id.
58. Philip R. Nugent, Pulling the Plug on the Electric Chair: The Unconstitutionality

of Electrocution, 2 WM. & MARY BILL RTS. J. 185, 187.
59. 408 U.S. 238, 243-44 (Douglas, J., concurring).
60. Nugent, supra note 58, at 187.
61. 408 U.S. at 245, 258 (Douglas and Brennan, JJ., concurring).
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disproportionate punishments.62 Others argue that in addition to
prohibiting torturous or excessive punishments, the framers intended to
restrain legislative power; otherwise, the legislature would have had the
"unfettered power to prescribe punishments for crimes."" This
uncertainty, for Justice Brennan, should restrict the Court from
deferring to the intention of the Framers to interpret the clause; to do
otherwise, Brennan asserts, would be "nothing more than 'arrogance
cloaked as humility.'" 4

After the Bill of Rights was adopted, it was nearly eighty years before
the Supreme Court referred to the Cruel and Unusual Punishment
Clause.65 As the Court in Weems v. United States6 6 observed, the
early cases did not "provide an exhaustive definition of cruel and
unusual punishments."6 7 Most of them adopted a historical approach,
concluding that a punishment would be cruel and unusual "if it were
similar to punishments considered cruel and unusual at the time the Bill
of Rights was adopted.""6 In Wilkerson v. Utah,6 9 the Court utilized
this approach to reject a claim that being publicly shot constituted cruel
and unusual punishment. The Court defined cruel and unusual
punishments as punishments of torture, such as being "'emboweled
alive, beheaded, and quartered... and being public[ly] dissect[ed] ...
and burning alive.'"7"

Continuing this historic approach, the Court in In re Kemmler7 '
defined cruel and unusual as those punishments that were manifestly
cruel and unusual, such "'as burning at the stake, crucifixion, [or]
breaking on the wheel.'"72 The Court in In re Kemmler sanctioned the
first use of electrocution as a method of execution, and, ironically,
defined cruel and unusual as "something inhuman and barba-
rous-something more than the mere extinguishment of life.""3

However, In re Kemmler's precedential value is tenuous. First, the
historical approach has since been replaced by the "evolving standards

62. Nugent, supra note 58, at 187.
63. 408 U.S. at 263 (Brennan, J., concurring).
64. Brennan, supra note 55, at 325.
65. 408 U.S. at 265 (Brennan, J., concurring).
66. 217 U.S. 349, 369 (1910).
67. 408 U.S. at 264 (Brennan, J., concurring).
68. Id.
69. 99 U.S. 130, 136 (1878).
70. 408 U.S. at 264 (Brennan, J., concurring) (quoting Wilkerson v. Utah, 99 U.S. at

135).
71. 136 U.S. 436 (1890).
72. 408 U.S. at 265 (Brennan, J., concurring) (quoting In re Kemmler, 136 U.S. at 466).
73. 136 U.S. at 447.
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of decency" test. With only one jurisdiction requiring electrocution, it is
likely that the Court today would find that evolving standards of decency
mandate electrocution's abolition. Second, the burden of proof employed
to establish a constitutional violation was higher at that time; defen-
dants would have to prove "beyond doubt" that a method of execution
was cruel and unusual. Currently, the standard is "by a preponderance
of the evidence." 4 Third, the Supreme Court did not review electrocu-
tion under the Eighth Amendment, stating that the Eighth Amendment
was not applicable to the states.75 Instead, the Supreme Court upheld
electrocution under a Fourteenth Amendment analysis, finding that the
procedure did not violate either the Privileges and Immunities Clause
or Due Process Clause.76 Finally, the Court also found that electrocu-
tion would be instantaneous and painless, which findings "were based
upon biased testimony offered before the process was ever used on a
human being."" Today, there is overwhelming evidence of botched
executions that undermine these findings, including Kemmler's own
execution." Accounts of Kemmler's execution describe a "ghastly
spectacle" with witnesses stating that electrocution appeared to be "far
worse than hanging." 9  In fact, the spokesman for the District
Attorney's office indicated that "there is no question that unnecessary
and revolting cruelty was inflicted upon the unfortunate Kemmler. This
man, it appears, was made to suffer most horribly, and the first great
experiment in this matter could hardly be termed a success." 8

0

Departing from In re Kemmler, the Court explicitly rejected the
historical approach in Weems, when the Court recognized that:

Time works changes, brings into existence new conditions and
purposes. Therefore, a principle, to be vital, must be capable of wider
application than the mischief which gave it birth. This is peculiarly
true of constitutions. They are not ephemeral enactments, designed to
meet passing occasions. They are, to use the words of Chief Justice
Marshall, "designed to approach immortality as nearly as human
institutions can approach it.... ." In the application of a constitution,
therefore, our contemplation cannot be only of what has been but of
what may be.8'

74. Nugent, supra note 58, at 192-93.
75. Id. at 193.
76. Id.
77. Id. at 102.
78. Id.
79. Id. at 197.
80. Id.
81. 217 U.S. at 373.
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The Court reasoned that a punishment may become cruel and unusual
as the clause "may acquire meaning as public opinion becomes more
enlightened by a humane justice."82

Fifty years later, the Court in Trop v. Dulles8 3 reaffirmed the Court's
repudiation of the historical approach and attempted to define the scope
of the Cruel and Unusual Punishment Clause.84 The Court established
the current standard for interpreting the clause, stating that it "must
draw its meaning from the evolving standards of decency that mark the
progress of a maturing society." 5 "However, there exists an inherent
difficulty in determining these boundaries: Attempts to construct a test
to identify violations of the cruel and unusual clause have centered on
the vague standards of whether a penalty is inhumanly cruel or grossly
disproportionate. Given the overlapping analysis, the interrelationship
between the concepts of cruelty, excessiveness, and necessity, and the
dependence on shifting social belief, it is not surprising that a single
coherent test is absent from precedent."8 6

For the next fifty years, the Court did not revisit the issue of
electrocution. However, in In Louisiana ex rel. Francis v. Resweber8

the Court reaffirmed Kemmler, thus "deter[ring] the lower courts from
examining the issue of electrocution as cruel and unusual punish-
ment."88 In Francis the Court rejected the petitioner's claim that it
would be cruel and unusual punishment to attempt to execute him a
second time after the first attempt failed. 9 The Court did not reach
the issue of the constitutionality of electrocution per se, but did reiterate
the holding in Kemmler, stating that "[tihe traditional humanity of
modern Anglo-American law forbids the infliction of unnecessary pain in
the execution of the death sentence. 90

In 1962 the Court in Robinson v. California91 determined that the
Eighth Amendment applied to the states through the Fourteenth
Amendment.92 Even so, for nearly a century after Kemmler, the Court
"denied certiorari on all appeals which claim[ed] that electrocution

82. Id. at 378.
83. 356 U.S. 86 (1958).
84. Id. at 87.
85. Id. at 100-01.
86. Nugent, supra note 58, at 189.
87. 329 U.S. 459 (1947).
88. Nugent, supra note 58, at 194.
89. 329 U.S. at 463.
90. Id.
91. 370 U.S. 660 (1962).
92. Id. at 660.
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violates the Eighth Amendment," despite increasing numbers of
challenges to its constitutionality.93 At long last, in 1999, the Court
granted certiorari in a Florida case on the issue of the constitutionality
of electrocution in Bryan v. Moore.94 In the same month that the Court
was scheduled to hear arguments in the case, the Florida Legislature
held a three-day, special session to make lethal injection its main
method of execution.9" As a result, the Supreme Court dismissed its
writ of certiorari.

9 6

During the same month as the Court's dismissal, the Georgia General
Assembly faced the reality that it could lose its sole method of execution.
Electrocution had been Georgia's method of execution since 1924, when
the Georgia General Assembly changed the method from hanging. 7 On
February 1, 2000, House Bill 1284 was introduced to amend the Death
Penalty Statute by changing to lethal injection. Sponsors of the
bipartisan bill were both opponents and proponents of the electric chair,
including a staunch and influential proponent, Speaker of the House,
Thomas B. Murphy.98 Prior to 2000, House Speaker Murphy refused
to support a change to the Death Penalty Statute because "the Speaker
believed that even the change of a comma or period in the Death Penalty
Statute could provide condemned prisoners with new grounds for
appealing their sentences."9 Ultimately the bill passed, as opponents
of the death penalty, seeking a more humane execution method, were
finally able to marshal the support of death penalty proponents under
the auspices of securing the death penalty in Georgia.'00

In 1988 the Georgia General Assembly amended O.C.G.A. section 17-7-
131 much like it amended the Death Penalty Statute to change to lethal
injection. Rather than completely abolishing the execution of the
mentally retarded, the Statute provided that no mentally retarded
persons tried or convicted after July 1, 1988 should be executed.10'
The Statute was successfully challenged in Fleming v. Zant. °2 In
Fleming the Court held that the execution of the mentally retarded was

93. Nugent, supra note 58, at 194.
94. 528 U.S. 960 (1999).
95. Rebecca Brannan, Peach Sheet, Sentence and Punishment: Change Method of

Executing Individuals Convicted of Capital Crimes from Electrocution to Lethal Injection,
17 GA. ST. L. REv. 116, 117 (2000).

96. Id.
97. MEARS, supra note 45, at 76.
98. Brannan, supra note 95, at 122-23.
99. Id. at 122.

100. See id.
101. O.C.G.A. § 17-7-131 (1988).
102. 259 Ga. 687, 386 S.E.2d 339 (1989).
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cruel and unusual punishment under the Georgia Constitution, 10 3

despite the fact that the United States Supreme Court, in Penry v.
Lynaugh, °4 had held that it was not. °' However, the court rejected
Fleming's argument that the prospective application of the statute
violated his constitutional guarantees of due process and equal
protection "because the distinction between those cases that have been
tried and those that have not is arbitrary and capricious." 10 This
ruling likely deterred Dawson from making equal protection and due
process arguments in this case. However, as with Dawson, the court in
Fleming struck down the execution of the mentally retarded who were
convicted prior to July 1, 1988, based on evolving standards of decency
as evidenced by the Legislature's prospective abolition of executing the
mentally retarded.07

The Georgia Supreme Court revisited the evolving standards of
decency argument prior to Dawson when the court, on several occasions,
urged the Legislature to abolish electrocution. The first of these
occasions came four years prior to Dawson in the form of Justice
Fletcher and Chief Justice Benham's concurrence in DeYoung v.
State.08 Although the court held, among other issues, that there was
no merit to the claim that electrocution constituted cruel and unusual
punishment, the concurrence urged the General Assembly to reconsider
electrocution in light of changing attitudes of other jurisdictions, given
only six of the thirty-eight states that employed the death penalty
provided no alternative to electrocution. 0 9

Two years later, electrocution, as the sole execution method, was still
the law which did not go unnoticed by the court. Justice Sears, in a
partial concurrence in Wilson v. State,' argued that the court should
stay all executions in light of the United States Supreme Court's grant
of certiorari in Bryant on the issue of electrocution's constitutional-
ity.' However, Sears did not focus on the need to change the law
through the Legislature. Instead, she recommended the court conduct
its own analysis of the issue, rather than disposing of cruel and unusual
claims perfunctorily. Justice Sears outlined the constitutional analysis
the court should undertake, which the trial court in Dawson relied on to

103. Id. at 687, 386 S.E.2d at 340.
104. 492 U.S. 302 (1989).
105. Id. at 302.
106. 259 Ga. at 688, 386 S.E.2d at 340.
107. Id. at 687, 690, 386 S.E.2d at 340, 342.
108. 268 Ga. 780, 791, 493 S.E.2d 157, 168 (1997).
109. Id.
110. 271 Ga. 811, 525 S.E.2d 339 (1999).
111. Id. at 824, 525 S.E.2d at 351.
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strike down electrocution. The four constitutional inquiries Justice
Sears proposed were addressed in Dawson and consisted of the Supreme
Court's various approaches to cruel and unusual punishment-absent
the historical approach.11 2 Moreover, Sears focused on the evidence of
botched executions, which Sears believed were increasingly being
reported; evidence of inmates bursting into flames, blood pouring out,
clenched fists, burns, and gasps for air."3 However, evidence of
botched executions came from other jurisdictions, which Dawson's record
also included, but which were not relied on in the court's opinion.

Months after Wilson, the Georgia Legislature indeed changed to lethal
injection. But, the Georgia Supreme Court's work was not finished.
Again, the court appealed to the Legislature not to retain electrocution,
but to abolish it completely."' The court in Esposito v. State"r5

explained that "the legislative and executive branches would be better
positioned to assume continued leadership in this field" and that its
continued use presented a troubling moral and legal issue."6  The
court suggested a possible legislative resolution to the problem by
authorizing condemned prisoners to elect lethal injection as an alterna-
tive, and foreshadowed that a judicial resolution was looming if the
issued was not resolved, stating: "Because such fundamental constitu-
tional rights are at stake, this Court upon a sufficient evidentiary
showing, would not be unwilling to confront these difficult questions if
necessary, despite our belief that the legislative and executive branches
would be better positioned to assume continued leadership in this
field."" ' In the end, the court's intervention, however, would be the
sole method by which electrocution in Georgia would end.

III. THE COURT'S RATIONALE

As the dissent, comprised of Justices Thompson, Carley, and Hines,
pointed out, the Georgia Supreme Court confined its constitutional
analysis of cruel and unusual punishment to the Georgia Constitution
"despite the fact that the defendants strenuously argued that state
imposed electrocution violates the Eighth Amendment of the United

112. Id. at 824-26, 525 S.E.2d at 351-53.
113. Id. at 827, 525 S.E.2d at 352. Interestingly, Justice Sears also noted that in the

United States the American Veterinarian Medical Association and the Humane Society
prohibited electrocution to euthanatize animals. Id. at 828, 525 S.E.2d at 353.

114. Esposito v. State, 273 Ga. 183, 538 S.E.2d 55 (2000).
115. Id.
116. Id. at 185-86, 538 S.E.2d at 58-59.
117. Id. at 186, 538 S.E.2d at 59.
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States Constitution.""' The dissent contended this was 'to avoid
invoking federal law, and thus, to escape being overruled by the United
States Supreme Court." 9

The majority, however, explained that federal constitutional standards
do not preclude the application of more stringent standards and that
precedent was not determinative of the issue in the present case under
the evolving standards of decency test.12  The court reasoned that
"'[fiederal constitutional standards represent the minimum, not the
maximum, protection that this state must afford its .citizens' ' 12' and
concluded that the applicable standard in interpreting Georgia's
constitutional prohibition of cruel and unusual punishment was "'the
standard of the people of Georgia, not the national standard.'"'12 2 The
court, relying on Fleming v. Zant, affirmed that "whether a particular
punishment is cruel and unusual is not a static concept, but instead
changes in recognition of the evolving standards of decency that mark
the progress of a maturing society." 123

At the heart of the court's opinion was the notion that the General
Assembly's amended Death Penalty Statute, changing from death by
electrocution to lethal injection, served as "'the clearest and most
objective evidence of how contemporary society views a particular
punishment' inasmuch as that significant change in the law 'amount[s]
to evidence of the shifting or evolution of the societal consensus.'"124
However, society's perception of electrocution was conflicted in this case
and as this case demonstrates, does not insulate a punishment from
constitutional review.

Next, the supreme court essentially listed without elaboration the
Supreme Court's varying definitions of cruel and unusual punish-
ment. 125 The first, taken from In re Kemmler, stated that cruel and
unusual punishment "unnecessarily involves 'something more than the
mere extinguishment of life.""126 The second "'forbids the infliction of

118. Dawson, 274 Ga. at 339, 339 n.9, 554 S.E.2d at 146-47, 146 n.9 (Thompson, J.,
dissenting).

119. Id. at 339 n.9, 554 S.E.2d at 146 n.9.
120. Id. at 328-29, 554 S.E.2d at 139.
121. Id. at 328, 554 S.E.2d at 139 (quoting Fleming, 259 Ga. at 690, 386 S.E.2d at 342).
122. Id. (quoting Fleming, 259 Ga. at 690, 386 S.E.2d at 342).
123. Id. at 329, 554 S.E.2d at 139 (internal quotation marks omitted) (citations

omitted).
124. Id. at 330, 554 S.E.2d at 140 (quoting Fleming, 259 Ga. at 689-90, 386 S.E.2d at

341)) (alteration in original).
125. Id. at 333, 554 S.E.2d at 142.
126. Id. (quoting Kemmler, 136 U.S. at 447)
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unnecessary pain in the execution of the death sentence.'" 127 The third
provided that "a punishment is cruel and unusual if it 'makes no
measurable contribution to accepted goals of punishment and hence is
nothing more than the purposeless and needless imposition of pain and
suffering. "128

Yet the court was not persuaded by the voluminous evidence offered
as to the unnecessary pain inflicted in electrocution. 129  Despite the
court's detailed description of the graphic evidence offered, including
inter alia, burned bodies and "cooked" brains, the supreme court
ultimately concluded that "it [wa]s not possible to determine conclusively
whether unnecessary pain is inflicted in the execution of the death
sentence." 3 0  The court asserted, however, that its analysis under
Georgia's standard as to the constitutionality of electrocution was not
limited to the issue of "unnecessary conscious pain" suffered during
electrocution,'' To limit the court's focus to that issue, the majority
reasoned, would be illogical in that any method of execution, such as
being burned at the stake or crucifixion, would be acceptable so long as
the person was medicated and did not consciously experience pain.1 32

The critical factor in the court's analysis in determining whether a
particular method of execution constituted cruel and unusual punish-
ment was "the fact that a method involving less pain and mutilation
exists and that many states have moved to that method because it is
perceived to be a more humane manner of execution."13

' Because the
evidence in Moore overwhelmingly revealed that the bodies of condemned
prisoners were burned and that their brains were cooked by the
electrocution, reaching temperatures between 135 and 145 degrees
Fahrenehit, the court determined that electrocution inherently involves
mutilation. 3 4  By contrast, the evidence in Moore showed lethal
injection was a minimally intrusive procedure that did not produce
mutilation.

13

Because lethal injection provides a more humane execution method,
the court concluded that electrocution "involves more than the 'mere
extinguishment of life'.., and inflicts purposeless physical violence and
needless mutilation that makes no measurable contribution to accepted

127. Id. (quoting Francis, 329 U.S. at 463).
128. Id. (quoting Fleming, 259 Ga. at 689, 386 S.E.2d at 341).
129. Id. at 333, 554 S.E.2d at 142-43.
130. Id.
131. Id., 554 S.E.2d at 143.
132. Id. at 334, 554 S.E.2d at 143.
133. Id.
134. Id. at 334-35, 554 S.E.2d at 143.
135. Id.
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goals of punishment," and therefore violates article I, section 1,
paragraph 15 of the Georgia Constitution prohibiting cruel and unusual
punishment.'36

Mindful of the dissent's accusation of judicial activism, the majority
acknowledged that judges should not mistake their own personal
disapproval of electrocution for the prevailing standard. 1 7  The
majority's determination, the court asserted, was grounded in clear and
objective evidence of Georgia's prevailing condemnation of electrocution
as indicated by the Legislature's switch to lethal injection. 13 8  Con-
versely, the dissent asserted that the Legislature changed from
electrocution to lethal injection because they feared that the Georgia
Supreme Court would declare electrocution unconstitutional and did not
want death sentences overturned.1 39

Justice Sears, in her concurrence, agreed with the reasoning and
holding of the majority, but wrote separately to assuage any fear the
State might have that the court's decision might be misinterpreted as an
attack on the constitutionality of the death penalty.4 °

IV. IMPLICATIONS

By retaining electrocution, the Legislature left the Georgia Supreme
Court to resolve a conflicted legislative judgment about this execution
method. The court's response was to align Georgia's evolving standards
of decency with those of the majority of states practicing capital
punishment. As the Legislature rightfully predicted in the uncodified
amendment to the Death Penalty Statute, the court struck down the
electric chair, thereby relieving the Legislature from having to face
constituents who supported seeing the condemned "fry."

The effects of Dawson are being borne out as this paper is written.
First, the change to lethal injection has secured the death penalty in
Georgia, at least for the near future, "'[b]y making the death penalty a
little more sanitized and avoiding the specter of ... botched electric
chair executions.'"' Second, lethal injection has and will lead to more
executions because it is a more humane method than electrocution and
incurs less opposition. Within months of the Dawson decision, the State

136. Id. at 335, 554 S.E.2d at 143-44 (quoting Kemmler, 136 U.S. at 447).
137. Id., 554 S.E.2d at 144.
138. Id.
139. See id. at 339, 554 S.E.2d at 146 (Thompson, J., dissenting).
140. Id. at 336, 554 S.E.2d at 144-45 (Sears, J., concurring).
141. Bill Rankin & Rhonda Cook, Mincey Lethal Injection Opens Door to More With 2

Other Executions Set, State Faces A Deadly Month, ATLANTA J. & CONST., Oct. 28, 2001,
at El (quoting Professor James P. Fleissner of Mercer University Law School).
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has executed six convicted murderers. 4 2 This number is an exhorbi-
tant increase when one considers that from the time the death penalty
was reinstituted in 1976 until Dawson, Georgia has only executed a total
of twenty-three people in the electric chair.4 ' This result is bitter
sweet for opponents of the death penalty who fought to have electrocu-
tion deemed unconstitutional. Lethal injection gained momentum
because opponents to the death penalty wanted a more humane method
of execution. Ironically, the death of electrocution has made carrying out
the death penalty even more efficient.

Another consequence of Dawson is that lethal injection will now be
subjected to the critical eye of evolving standards of decency, and thus,
may suffer the same fate electrocution has, albeit not in the foreseeable
future. During Jose High's execution, prison technicians spent twenty
minutes trying unsuccessfully to find a vein in High's arm for the
injection. A doctor was forced to cut an incision in High's chest and
insert a needle there while another needle was inserted into the back of
one of his hands.1" Defense attorneys contend that Georgia prison
staffers are not properly trained in performing lethal injections. 45

In addition, the change to lethal injection may be interpreted by some
as the beginning of the end-a trend toward abolishing the death
penalty altogether, especially when one consideres the need for Justice
Sears, in her concurrence, to give reassurances of the death penalty's
force. Nonetheless, the citizens of Georgia remain subject to society's
evolving standards of decency. Already at the national level, twelve
states and the District of Columbia do not impose the death penalty.'46

Furthermore, the international community's evolving standards of
decency indicate a trend toward abolishing the death penalty. United
Nations High Commissioner for Human Rights Mary Robinson reported
that "[t]he increasing use of the death penalty in the United States and
in a number of other states is a matter of serious concern and runs
counter to the international community's expressed desire for the
abolition of the death penalty."'47 Standards of decency are evolving
in the direction of abolishing the death penalty. Lethal injection is
subject to this standard, and as the court in Dawson made clear,

142. Rhonda Cook, State Executions on Again After Lull, Fugate Set to Die by Lethal
Injection, June 14, 2002, at D17.

143. Rankin & Cook, supra note 141.
144. Doug Gross, Lethal Injection Draws Criticism Anti-Death Penalty Foe Upset that

Killer's Vein Was Hard to Find, FLA. TIMES UNION, Nov. 12, 2001, at B1.
145. Rankin & Cook, supra note 141.
146. See Death Row USA, supra note 2.
147. RICHARD C. DIETER, INTERNATIONAL PERSPECTIVES ON THE DEATH PENALTY: A

COSTLY ISOLATION FOR THE U.S., 1 (Death Penalty Information Center 1999).
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"whether a particular punishment is cruel and unusual is not a static
concept, but instead changes in recognition of the evolving standards of
decency that mark the progress of a maturing society.""4

PATRICIA ROY

148. Dawson, 274 Ga. at 329, 554 S.E.2d at 139 (citations omitted).
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