
Casenote

Chicago Tribune Co. v. Bridgestone/Firestone,
Inc.: "Good Cause" Wins the Battle, But Will

Protective Orders Survive the Product
Liability War?

In Chicago Tribune Co. v. Bridgestone/Firestone, Inc.,' the United
States Court of Appeals for the Eleventh Circuit held a party only needs
to meet a "good cause" balancing of the interest standard in civil
litigation when requesting discovery documents to remain shielded from
public view under a protective order authorized by Rule 26(c) of the
Federal Rules of Civil Procedure.2 The court rejected the need for a
party to show a more demanding compelling interest standard when that
party wants to shield discovery material potentially hiding serious
health and safety issues from the public? This decision protected the
efficiency of the discovery process. If the court had found that a
compelling interest standard applied, instead of the good cause balancing
standard, it would have created resistance to providing discovery
documents and required more intervention by the court on a document-
by-document basis.

1. 263 F.3d 1304 (11th Cir. 2001) (per curiam).
2. Id. at 1313.
3. Id. at 1315.
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I. FACTUAL BACKGROUND

Prior to the national coverage of the Bridgestone/Firestone ("Fire-
stone") tire defects in the fall of 2000, a college football player died from
injuries sustained in a rollover automobile accident. In April 1998 his
parents, the Van Ettens, filed suit in the Southern District of Georgia,
claiming Firestone's negligent design and manufacture of the tires on
their son's Ford Explorer was the proximate cause of his death. Early
in the case, on August 12, 1998, the parties consented to an "umbrella"
protective order.4 This stipulated order alleviated the time consuming
and inefficient process of the court ruling individually on each document.
It also postponed the need for Firestone to show there was "good cause"
to protect the documents under Rule 26(c) of the Federal Rules of Civil
Procedure.' Firestone would only need to show "good cause" if the
confidential designation was challenged.'

The protective order allowed Firestone to designate materials produced
during discovery as confidential.' The order not only protected
documents during pretrial discovery, but also contained provisions that
"confidential... material had to be sealed when filed with the Court in
connection with a pleading, motion, or other filing."' Pursuant to this
protective order, Firestone sought to protect various documents disclosed
during discovery. Several of these protected documents were later filed
with the court by the Van Ettens, some in connection with summary
judgment motions dealing with the merits of the case and others in
connection with motions to compel discovery.' These filed documents
remained sealed pursuant to the protective order.'0 The Van Etten
case never went to a jury, because the parties settled the case under
confidential terms in November 1999. The stipulated protective order
remained in effect even after the case was settled."

In August 2000 Firestone recalled more than six million tires that
were installed on Ford Explorers and other sport utility vehicles.
Reports showed a defect in the tires caused the tread to separate from
the tire. This defect was linked to numerous auto accidents and deaths,

4. Van Etten v. Bridgestone/Firestone, Inc., 117 F. Supp. 2d 1375, 1377 n.1 (S.D. Ga.
2000), vacated and remanded by 263 F.3d 1304 (11th Cir. 2001).

5. Chicago Tribune, 263 F.3d at 1307; FED. R. CIV. P. 26(c).
6. 263 F.3d at 1307.
7. Van Etten, 117 F. Supp. 2d at 1377.
8. Id.
9. 263 F.3d at 1308 n.5.

10. 117 F. Supp. 2d at 1378.
11. Id.
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creating a media frenzy for several months. Because of public health
and safety concerns, interest in the Van Etten case and others like it
grew. The media suspected that Firestone knew about the defect long
before the recall and long before many injuries and deaths. Four
national news organizations, the Chicago Tribune, The Washington Post,
CBS Broadcasting, and the Los Angeles Times (collectively the "Press"),
requested the District Court for the Southern District of Georgia to
unseal the protected records of the Van Etten case.12

Firestone agreed to unseal many of the requested documents; however,
it objected to the disclosure of the following: (1) four exhibits attached
to the Van Ettens's motion to compel discovery; (2) four pages of the Van
Ettens's motion to compel discovery; (3) two depositions of Firestone's in-
house expert and continuous improvement supervisor, as well as four
exhibits attached to those depositions, submitted by the Van Ettens in
response to Firestone's motion for summary judgment; (4) two pages of
the Van Ettens's response to Firestone's motion for summary judgment
on the issues of punitive damages and seat belt safety; and (5) four
pages and one attached exhibit of the Van Ettens's response to
Firestone's motion for summary judgment on the issues of tire defect and
negligence. Firestone claimed these particular documents contained
trade secrets. In response to this objection, the Press filed a motion
before the district court to open the remaining sealed records.1"

The district court, relying heavily on two Eleventh Circuit cases,
Wilson v. American Motors Corp., 4 and Brown v. Advantage Engineer-
ing, Inc.,"5 ordered the remaining records unsealed. 6 The court
declared, "'[Aibsent some exceptional circumstances, trials are public
proceedings.' There is a 'strong common law presumption in favor of
public access' to records filed with the Court in conjunction with any
case, civil or criminal." 7 The court interpreted Wilson and Brown to
hold that once documents are "filed with the court for its judicial
consideration," 8 the protective order is subject to heightened scrutiny
and must be "necessitated by a compelling interest."9 Quoting Wilson,
the court reasoned,

12. Id.
13. 263 F.3d at 1304, 1308 n.5.
14. 759 F.2d 1568 (11th Cir. 1985).
15. 960 F.2d 1013 (11th Cir. 1992).
16. Van Etten, 117 F. Supp. 2d at 1384.
17. Id. at 1380 (quoting Brown, 960 F.2d at 1015).
18. Id. at 1381.
19. Id. at 1382.
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[L]itigants do not have the right to agree to seal what were public
records. The district court must keep in mind the rights of a third
party-the public. If the public is to appreciate fully the often signifi-
cant events at issue in public litigation and the workings of the legal
system.20

The court found that Firestone failed to show a compelling interest in

sealing the documents; as a result, the court ordered the documents be
released to the public.2

Finding the district court adopted an erroneous legal standard by
applying heightened scrutiny, the Eleventh Circuit vacated the district
court's order and remanded with instructions.2 2 The court of appeals
held the Rule 26(c) good cause balancing of the interest standard applies
in civil cases when the confidentiality of discovery material sealed under

a protective order is challenged.2 3 Once the protective order is chal-
lenged, the party seeking confidentiality must prove there is good cause
for the documents to remain sealed. If good cause is shown, the district

court must balance the public's interest in obtaining access against the
defendant's interest in keeping the information confidential.24 The
court of appeals found the district court erred under the first step of the

rule, because the district court did not evaluate whether there was "good

cause" to keep the documents sealed 25 and also failed to complete the
balancing of the interests step.26 The district court did not make any

factual findings supporting its conclusion that the safety and health of
the public were sufficiently impacted by the information in the sealed

documents.2 ' These findings would have been necessary to trump
Firestone's interest in keeping the information confidential. 28 There-
fore, the case was vacated and remanded to the district court to consider
these issues.2 9

II. LEGAL BACKGROUND

Prior to the adoption of the Federal Rules of Civil Procedure in 1938
("Rules"), the discovery system limited the scope of information that

20. Id. at 1383-84 (quoting Wilson, 759 F.2d at 1571).
21. Id. at 1384.
22. Chicago Tribune, 263 F.3d at 1313.
23. Id.
24. Id. at 1314-15.
25. Id. at 1313.
26. Id. at 1314-15.
27. Id. at 1315.
28. Id.
29. Id.
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could be gathered to information admissible at trial.3 ° In 1938 the
Rules expanded the scope of discovery to any information that could
conceivably help in the preparation of the case.31 The objectives of the
discovery process expansion were to ease preparation for trial, to avoid
surprise at trial, and to encourage the resolution of cases on their merits.
The objective was not to expand the public's access to information. This
expansion, giving an unlimited right of discovery, drastically increased
the amount of information generated in cases and created a new
problem. With less restriction on discovery, opposing parties had access
to information traditionally protected as private and confidential.32

The original rules provided some protection for these privacy
interests.33 One form of protection, which was the foundation of the
current Rule 26(c), was the protective orders allowed under Rule 30(b),
giving protection to parties and deponents with regard to their deposi-
tions.3 4 The relevant part of the original Rule 30(b) states:

[Flor good cause shown [the court can order] ... that after being
sealed the deposition shall be opened only by order of the court, or that
secret processes, developments, or research need not be disclosed, or
that the parties shall simultaneously file specified documents or
information enclosed in sealed envelopes to be opened as directed by
the court; or the court may make any other order which justice
requires to protect that party or witness from annoyance, embarrass-
ment, or oppression. 5

Because protective orders limit the use of materials produced during
discovery, they facilitate discovery with little judicial involvement. 36

For example, businesses would normally resist producing documents
containing trade secrets requiring court intervention, but a protective
order sealing the documents removes the concern about losing a
competitive advantage.3 7 Therefore, a business is less likely to resist
providing the requested documents because its trade secrets will be
protected from the public.3"

30. Arthur R. Miller, Confidentiality, Protective Orders, and Public Access to the Courts,
105 HARv. L. REV. 427, 447 (1991).

31. Id.; FED. R. CIrv. P. 26.
32. Miller, supra note 30, at 447.
33. 6 JAMES WM. MooRE ET AL., MOORE'S FEDERAL PRACTICE 30 App. 01[2] (3d ed.

2001).
34. Id.
35. Id. 30 App. 01[1](b).
36. Id. 26.101.
37. Id.
38. Id.
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Since 1938 the legislature has continually amended the Rules "to
maintain a balance among a litigant's ability to compel production of
information, the court's capacity to protect confidentiality and prevent
misuse of information, and the court's ability to prevent abuse of the
procedural system."39 The first comprehensive review of the discovery
process occurred in 1970.40 Due to the increasing number of complex
and protracted cases, the legislature recognized the need to manage the
discovery process more effectively.4 Therefore, the 1970 amendments
significantly enhanced existing management tools available to district
judges, strengthening their ability to control the pretrial process.42

One of the most prominent changes under the 1970 amendments was
the conversion of Rule 26 into the centerpiece of the discovery process.43

Because Rule 26 now contained rules applicable to discovery general-
ly,44 it reflected and encouraged a view of pretrial as being an integrat-
ed process managed by the district court.45 For example, Rule 30(b)
was transferred to the new Rule 26(c).46 Protective orders became
applicable to all discovery not just depositions,4 7 which directly gave
the district courts a mechanism for controlling the entire discovery
process and increased the district court's ability to protect a party's
privacy.48  Indicating the importance of protecting privacy and
confidentiality, the new Rule 26(c) added a subdivision allowing
protective orders for "trade secrets and other confidential commercial
information."49  This subdivision reflected existing law at the time
giving limited protection to trade secrets by the judge weighing the need
for privacy against the need for disclosure.50 By codifying this common
law rule, the legislature acknowledged the need to rely on the district
court's discretion to decide whether protective restrictions are necessary
in a particular case.5'

Notwithstanding the 1970 amendments, significant abuses in the
discovery process persisted. Judges, lawyers, and commentators

39. Miller, supra note 30, at 447-48.
40. 6 MOORE, supra note 33, at 26, App. 05[3].
41. Miller, supra note 30, at 452.
42. Id. at 450.
43. 6 MOORE, supra note 33, at 26, App. 05[3].
44. Id.
45. Miller, supra note 30, at 450.
46. 6 MOORE, supra note 33, at 26, App. 05[2].
47. Id.
48. Miller, supra note 30, at 452.
49. 6 MOORE, supra note 33, at 26 App. 05[2].
50. Id.
51. Miller, supra note 30, at 451.
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continued to advocate for more control of the discovery process.5 2 Due
to the abuses, especially in complex litigation, courts increasingly
became involved in the pretrial process.5" For example, in 1978 the
Supreme Court in Nixon v. Warner Communications, Inc.,5' held the
district court was not required to release copies of tapes that were
admitted into evidence in a criminal trial.5 The Court recognized a
constitutional right of access to trials, which ended at the courthouse
door,56 and a common law right to access public and judicial records
and documents.57 This right of access was premised on the citizens'
desire to monitor the workings of the government.58 However, the
Court found that the right to access judicial records was not absolute.59

Without specifying the scope of the right to access court documents, the
Court reasoned that "[elvery court has supervisory power over its own
records and files, and access has been denied where court files might
have become a vehicle for improper purposes."" The Court further
noted that whether access is appropriate is best left to the discretion of
the trial court to balance the interests of the parties."

In 1983 the legislature responded to the necessity for more control of
the discovery process. 62 The 1983 Amendments to the Rules showed a
basic shift in the philosophy of unlimited discovery.68 Language was
added to 26(b) "listing the grounds on which a court is obliged to limit
discovery."64 Since 1983, the legislature has continued to amend the
rules regarding discovery. However, legislative changes to 26(c) have
been minimal.65 Despite the insignificant legislative changes to Rule
26(c), courts have continued to interpret and refine the rule regarding
the use of protective orders by balancing the competing policies of (1) the
right to free speech and the public's right to access court information
with (2) the need to facilitate discovery by protecting the individual's
right to privacy.66

52. Id. at 453.
53. Id. at 456.
54. 435 U.S. 589 (1978).
55. Id. at 591.
56. Id. at 609.
57. Id. at 597.
58. Id. at 598.
59. Id.
60. Id.
61. Id. at 599.
62. Miller, supra note 30, at 459.
63. Id.
64. Id. Current rule 26(b)(2) contains the limitations.
65. See generally 6 MOORE, supra note 33, at 9 26 App.
66. See Seattle Times Co. v. Rhinehart, 467 U.S. 20 (1984).
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In 1984 the Supreme Court balanced these competing policies in
Seattle imes Co. v. Rhinehar 7 by upholding the constitutionality of
protective orders limiting access to court documents.6" The Court
decided whether protective orders in civil litigation violated a party's
First Amendment right to free expression, which underlies the constitu-
tional right of access.6 9 The petitioners contended that civil discovery
is similar to other sources of information, and restricting a party from
disseminating or using the information they receive from the opposing
party violates the First Amendment. The petitioners recognized that
they may be restricted from disseminating some information they
receive, but only if the opposing party shows there is a compelling
interest.70 Rejecting the petitioner's contention, the Court found that
the compelling interest standard would impose "unwarranted restriction
on the duty and discretion of a trial court to oversee the discovery
process."71

The Court further reasoned there is opportunity for litigants to obtain
information that is not relevant to the case, but, if publicly released,
could damage the reputation and privacy of a party.72 The government
has a substantial interest in preventing the abuse of the discovery
process when this private information is publicly released.7" The Court
also found that freedom of speech with regard to information obtained
through the discovery process is protected at a far lesser extent than
other sources of information.74 Therefore, the constitutional right of
access is not as strong with regard to discovery material as it may
potentially be with other court documents. 8  Because there is an
overlying government interest in protecting privacy and because
discovery information is free speech protected by the First Amendment
to a lesser extent than other information, the Court stated a party does
not need to meet the compelling interest standard.76 The Court held
that a protective order does not offend the constitutional right of access
if it is "[(1)] entered on a showing of good cause as required by Rule
26(c), [(2)] is limited to the context of pretrial civil discovery, and [(3)]

67. Id. at 20.
68. Id. at 37.
69. Id. at 31.
70. Id.
71. Id.
72. Id. at 35.
73. Id.
74. Id. at 34.
75. Id.
76. Id. at 37.
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does not restrict the dissemination of the information if gained from
other sources. ""

The Eleventh Circuit has also continued to refine the law surrounding
the use of protective orders. In Newman v. Graddick,7 the court
distinguished between access to court hearings and access to court
documents.79 The court noted there was a constitutional right of access
to criminal court hearings and some civil trials, but failed to discuss the
constitutional right of access to all civil trials and to court documents. 0

As prior cases had held, the constitutional right of access to trials is
guarded by the compelling interest standard.8' The court did note that
the constitutional compelling interest standard does not protect the right
to access court documents.8 2 The access to court documents is protected

77. Id.
78. 696 F.2d 796 (11th Cir. 1983).
79. Id. at 802-03.
80. Id. at 801-02.
81. Id.
82. Id. at 802-03. In contrast to Newman, the Eleventh Circuit in Wilson v. American

Motors Corp., 759 F.2d 1568 (11th Cir. 1985), created an exception to applying the good
cause standard to court documents. Id. at 1569. The court in Wilson required the
shielding party to show a "compelling interest" when the protective order had (1) sealed
the entire record of the proceeding, including trial transcripts and court documents, when
the documents had already been filed with the court and open to the public, and (2) the
record was sealed after the case was heard in an open public trial, with partial
consideration by a jury. Id. at 1569, 1571. Following Wilson, the court in Brown v.
Advantage Engineering, Inc., 960 F.2d 1013 (11th Cir. 1992), expanded this exception by
eliminating the need for the case to be heard in an open trial. As long as the entire records
of the case were sealed, the compelling interest standard applied.

In his dissenting opinion in Brown, Judge Edmondson criticized the majority for failing
to distinguish between pretrial and posttrial settlement. Id. at 1016 (Edmondson, J.,
dissenting). Edmondson pointed out that the Brown case was settled before trial, as
opposed to after trial like the Wilson case. Id. Wilson concerned sealing information that
had already been presented at an open trial. Id. at 1016 n.1. Judge Edmondson found this
a crucial distinction because the court in Wilson had placed great emphasis on this fact in
its opinion. Id. Summing up the policy behind civil litigation, Edmondson wrote:

[T]he public interest in civil litigation is mainly that these private disputes be
concluded peacefully, fairly and without too much cost to society as a whole.
Voluntary settlements are peaceful, less costly to society than full litigation and,
because parties are making their own choice, usually will be as fair to both parties
as the results reached following full litigation. Court practices facilitating, as
opposed to obstructing, settlements advance generally the public's goals for civil
litigation.

Id. at 1017. Edmondson reasoned the Brown case should have considered
the law on opening the sealed files of cases that settle before trial to scrutiny by
persons not party to the litigation when there is no claim or reason to believe that
the files need to be seen to check on either the honesty or the efficiency of the
judicial system's handling of the case.
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by the common law, which requires a balancing of competing inter-
ests. 3 Citing Nixon, the court identified factors to consider when
balancing the interest: "whether the records are sought for such
illegitimate purposes as to promote public scandal or gain unfair
commercial advantage, whether access is likely to promote public
understanding of historically significant events, and whether the press
has already been permitted substantial access to the contents of the
records."84

This balancing test was later articulated in Farnsworth v. Proctor &
Gamble Co.85 as part of the Rule 26 good cause standard.86 In addi-
tion, the court in McCarthy v. Barnett Bank of Polk County,87 officially
expanded the scope of the constitutional right of access to discovery
material.8 8 However, the constitutional right of access to discovery
material was lesser than the constitutional right of access to trials.89

The court held a constitutional right of access could be denied when the
shielding party met the Rule 26 good cause balancing standard."

Another interesting evolution of Rule 26(c), which decreased the
burden on the party wanting discovery documents sealed by protective
orders, is when a party needs to show "good cause" in cases where the
parties have agreed to an umbrella protective order.9 For example, in
In re Alexander Grant & Co. Litigation,92 the Eleventh Circuit, while
narrowing the scope of the common law right of access, upheld the use
of umbrella protective orders that are agreed upon by the parties,
without the need for the court to do a document-by-document review to
determine "good cause."g The district court consolidated discovery
proceedings for multiple actions brought against Alexander Grant. At
the request of the parties, the district court also entered a protective
order allowing any party producing discovery material containing private
or sensitive information to specify any or all of it as "confidential." The
terms of the agreement stipulated the parties could use material
designated as confidential only in litigation and that confidential

Id. at 1016.
83. Newman, 696 F.2d at 802-03.
84. Id. at 803 (citing Nixon, 435 U.S. 589).
85. 758 F.2d 1545 (11th Cir. 1985).
86. Id. at 1547.
87. 876 F.2d 89 (11th Cir. 1989).
88. Id. at 91.
89. Id.
90. Id.
91. See In re Alexander Grant & Co. Litig., 820 F.2d 352 (11th Cir. 1987).
92. Id.
93. Id. at 357.
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material was inaccessible to any nonparties. A party could object to the
"confidential" designation by seeking judicial review. Once a notice of
objection was received, the party that had originally specified the
material as confidential had ten days to apply to the district court for a
ruling on whether there was "good cause" to protect the material.9 4

Several media representatives wanted the umbrella protective order
in Grant reconsidered and filed a motion to intervene. The district court
reaffirmed the protective order without modification, and the media
appealed.9 5 The Eleventh Circuit upheld the protective orders, finding
the district court had not abused its discretion by using the "good cause"
balancing standard under 26(c).96 The court of appeals found the
balancing of the interest standard applied, because the common-law
right of access does not apply to material gathered during discovery that
is not part of the record, and there is no constitutional right of access to
the protected documents that overrides the provision of Rule 26(c). 7

The court reasoned:

Because parties often resist the exchange of confidential information,
"parties regularly agree, and courts often order, that discovery informa-
tion will remain private. . . ." [I]n complicated cases where document-
by-document review of discovery materials would be unfeasible, an
"umbrella" protective order ... should be used to protect documents
designated in good faith by the producing party as confidential. Under
the provisions of umbrella orders, the burden of proof justifying the
need for the protective order remains on the movant; only the burden
of raising the issue of confidentiality with respect to individual
documents shifts to the other party. Protective measures .. . have
been approved by other courts pursuant to Rule 26(c).9"

This approach has saved a significant amount of time during the
discovery process, without compromising anyone's rights.9 9

Despite the efficiency of umbrella orders, plaintiff's lawyers and safety
specialists object to the use of the "good cause" standard, insisting that
lives are lost because umbrella orders are hiding dangerous products and
dangerous activities."' After the Firestone tragedy, plaintiff's lawyers
believed the rules governing secrecy of company documents would

94. Id. at 354.
95. Id.
96. Id. at 357.
97. Id. at 355.
98. Id. at 356.
99. Id. at 356-57.

100. Bob Van Vorris & Matt Fleischer, Critics: Sealed tire deals can kill, NAT'L L.J.,
Sept. 25, 2000, at Al.
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change.'' However, the legislature has not made any changes as of
the 2001 amendments to Rule 26(c). In addition, the Eleventh Circuit
in Chicago Tribune withstood the pressure to place a heavier burden on
the party requesting the documents be sealed. 102

III. THE COURT's RATIONALE

In Chicago Tribune, the Eleventh Circuit reviewed the district court's
demand that discovery documents shielded by an umbrella protective
order be revealed to the public."03 The Press contended the public had
a right to access the discovery documents under the common law and the
Constitution. The Press further argued that in order to divest the public
of the right of access, under either the Constitution or the common law,
the shielding party must show a compelling interest.10 4 The court of
appeals agreed that the public does have a right to access court
documents under both the common law and the Constitution. 0 5

However, the court of appeals rejected the Press's compelling interest
argument.' ° It held that in order to divest the public of the right of
access to discovery material a lesser "good cause" balancing standard
should be applied, regardless of whether the right of access is grounded
in the common law or the Constitution.0 7

The court of appeals found that the district court had abused its
discretion by placing a heavier burden on the shielding party, Firestone,
by requiring the shielding party to show they had a compelling interest
in keeping the documents sealed from public view.'0° The district
court held, under this compelling interest standard, the shielding party
must show there are extraordinary circumstances necessitating the
documents be shielded from public view and the protective order will be
narrowly applied only to documents affected by those circumstances.' °

However, the court of appeals rejected the use of the compelling interest
standard in civil litigation with regard to discovery material.110 The
court of appeals held the district court should have used a good cause

101. Janet L. Holt, Tire defendants to disclose more information, TRIAL, Mar. 2001, at
91.

102. See Chicago Tribune Co., 263 F.3d 1304.
103. Id. at 1308-09.
104. Id. at 1309.
105. Id. at 1310-11.
106. Id.
107. Id. at 1310, 1313.
108. Id. at 1307, 1310.
109. Van Etten, 117 F. Supp. 2d at 1382.
110. Chicago Tribune, 263 F.3d at 1315.
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balancing standard as opposed to a compelling interest standard."'
Under the good cause balancing standard the shielding party has a
lighter burden; the shielding party only has to show there is "good
cause" to keep the documents sealed. 112 "Good cause" can be shown if
the documents contain trade secrets."' Once the shielding party has
shown there was "good cause," the burden shifts to the party seeking
access." 4 The party seeking access has to show that the public's
interest in viewing the documents outweighs the shielding party's
interest in keeping the documents sealed." 5

A. Constitutional Right of Access

The public has a constitutional right to access criminal trial proceed-
ings." '6 To deny the public access to criminal proceedings, the party
wanting access denied must show the "'denial is necessitated by a
compelling governmental interest, and is narrowly tailored to serve that
interest.'"" 7  However, citing Newman, the court of appeals noted,
"[T]he constitutional right of access has a more limited application in the
civil context than it does in the criminal.""8  Because discovery
material and proceedings are not public components of a civil trial, they
are not within the scope of the constitutional compelling interest
standard."9

Despite this, the court of appeals still recognized that a constitutional
right of access existed to discovery material. 120 However, the court did
not differentiate the constitutional right of access between different
types of discovery material. The right to access does not change if the
protected material disclosed during discovery is later (1) used in
connection with discovery motions, like the documents filed by the Van
Ettens relating to motions to compel, or (2) used in connection with
substantive motions on the merits, like the documents filed by the Van
Ettens relating to summary judgment.' 2' The discovery document is

111. Id.
112. Id. at 1313.
113. Id. at 1313-14.
114. Id. at 1314-15.
115. Id.
116. Id. at 1310.
117. Id. (quoting Globe Newspaper Co. v. Super. Ct. for the County of Norfolk, 457 U.S.

596, 607 (1982)).
118. Id. (citing Newman, 696 F.2d 796).
119. Id. at 1310 n.6.
120. Id. at 1310.
121. See id.
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accessible to the public under the constitutional right of access either
way. 1

22

Regardless of how the discovery material is used by the parties, the
court of appeals stated that disclosure to the public based on the
constitutional right of access was at the discretion of the trial court. 123

In addition, the court explained that this discretion was limited by the
federal rules. 124  Accordingly, the standard applicable to protective
orders, dictated by Rule 26, applied the constitutional right of access to
all discovery material, regardless of how the parties used the materi-
al. 125 Therefore, as long as the protective order met the constitutional-
ity test of Seattle Times, in that it only protected documents produced
during discovery and did not restrict information received from other
sources, the party seeking protection only needed to meet the good cause
balancing standard of Rule 26.126

B. Common-Law Right of Access

In contrast to the constitutional right of access, a more elaborate
distinction determines whether there is any common-law right of access
to discovery material. 27 The court of appeals determined the common-
law right of access is narrower than the constitutional right of access, in
that it only applies to discovery documents that have been submitted
with substantive motions on the merits of the case, such as summary
judgment.128 The court of appeals reasoned that the common-law right
of access helps to ensure integrity in the judicial process by allowing
public access to review what the judiciary does in criminal and civil
actions, including access to the records and documents from those
actions. 29

Because the public has a valid interest in the judicial process, not
discovery documents, the common-law right of access grants the media
and the public access only to items properly considered public or judicial
records. 130 Only discovery documents actually filed in connection with
pretrial motions requiring judicial resolution of the merits are public
records subject to the common-law right.13 ' Therefore, if material

122. Id.
123. Id.
124. Id.
125. Id.
126. Id.
127. Id. at 1311-12.
128. Id.
129. Id. at 1311.
130. Id.
131. Id. at 1312.
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discovered during litigation is filed only in connection with a motion
involving discovery, it is not considered public records, and as a result,
the public does not have a common-law right of access.3 2 For that
reason, the documents that the Van Ettens filed with regard to the
motions to compel discovery did not relate to the merits of the case and
were not accessible by the public under the common-law right of
access.'33 Despite this, however, the discovery documents were still
accessible under the constitutional right of access discussed above, and
the good cause balancing standard would apply.'

Additionally, when discovery documents are sealed under a protective
order and are later filed with the court in connection with a substantive
motion on the merits of the case, the common-law right of access
applies.3 5  The confidentiality, however, does not automatically
disappear.' Citing Newman, the court of appeals held that a court
must first conduct the common-law right of access balancing test.'37

Like the constitutional right of access standard, the common-law right
of access standard is the same as the Rule 26 good cause balancing
test. '3 Because the discovery documents filed by the Van Ettens
relating to summary judgment were substantive motions regarding the
merits of the case, they were public or judicial documents to which the
common-law right of access applied.3 9 Therefore, it became necessary
to apply the good cause balancing test. 4 '

132. Id. at 1312-13. Additionally, the court of appeals distinguished the decisions in
Wilson and Brown. Id. at 1311-12. In narrow circumstances, the common-law right of
access demands heightened scrutiny of a court's decision to conceal judicial documents. Id.
The common-law heightened scrutiny only applies "[w]here the trial court conceals the
record of the entire case, [a case where the court does much more than enter a protective
order, as in Chicago Times, but also seals pleadings, docket entries, orders, affidavits...
depositions.., and transcriptions... etc.] making no distinction between those documents
that are sensitive or privileged and those that are not." Id. at 1311. In such a case, "it
must be shown that 'the [denial of access] is necessitated by a compelling governmental
interest, and is narrowly tailored to that interest.'" Id. (quoting Wilson, 759 F.2d at 1571).
However, Judge Black's concurrence suggests that this exception may be short lived. Id.
at 1316 (Black, J., concurring specially). Regardless, because the facts of Chicago Tribune
were easily distinguishable from Wilson and Brown, the court found the district court's
application of the compelling interest standard based on those cases was not the proper
standard for Chicago Tribune. 263 F.3d at 1312.

133. Id. at 1312-13.
134. Id. at 1310.
135. Id. at 1313.
136. Id.
137. Id.
138. Id.
139. Id. at 1312.
140. Id. at 1313.
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C. Application of the "Good Cause" Balancing Test

Because the good cause balancing test applies to all discovery material
under the constitutional right of access, and because the good cause
balancing test applies to some discovery material under the common-law
right of access, there is no need to differentiate between the origin of the
right of access to different types of discovery documents. The court of
appeals has simplified this area of the law.141 The public has a right
to access all discovery documents. This right of access can be divested
at the court's discretion upon a showing by a party that there is good
cause to keep the documents from the public's view, regardless of the
origin of the right of access.' 42

Good cause and balancing the interest are factual determinations
depending on the nature and character of the information in ques-
tion.14 Because the district court did not make the essential determi-
nation of whether Firestone had good cause to keep the documents
sealed and also did not provide any support that they had balanced the
interest of the parties, the court of appeals remanded the case for
determination of these issues.'"

Firestone's only argument in support of good cause was that the
documents contained trade secrets.'45 The court of appeals stated that
the first question to be addressed by the district court was whether the
presumptively confidential documents actually contained, trade
secrets,146 and instructed the district court to release the documents
if they did not meet the criteria defining trade secrets. 4

1 On the other
hand, if the documents were found to be trade secrets, the district court
was to balance Firestone's interest in keeping the information confiden-
tial against the Press's contention that disclosure would serve the

141. See id. at 1313-15.
142. Id.
143. Id. at 1315.
144. Id. at 1313-15.
145. Id. at 1314.
146. Id. The criteria commonly accepted to define trade secrets are (1) the party

wanting the protection consistently treats the information as closely guarded secrets, (2)
the information represents substantial value to the party, (3) it would be valuable to the
party's competitors, and (4) it derives its value by virtue of the effort of its creation and
lack of dissemination. Id. at 1313-14. The court noted the significance of the fact that
Firestone did not file any of the presumptively confidential documents; the adversarial
party, the Van Ettens, had filed all the documents in dispute. Id. at 1315 n.15. The court
of appeals advised the district court to consider this fact as meeting criterion one, because
this behavior was consistent with the claim that they contained trade secrets. Id.

147. Id. at 1314.
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public's legitimate interest in safety and health."4  If the public's
interest outweighed Firestone's interest, the documents should be
unsealed.'49

In a specially concurring opinion, Judge Black expressed her concern
that third parties, such as the media, "who have no cause of action
before the court[, would use] the discovery process as a means to unearth
the documents to which they otherwise would have no right to inspect
and copy." 5 ° She wrote:

"Discovery, whether civil or criminal, is essentially a private process
because the litigants and the courts assume that the sole purpose of
discovery is to assist trial preparation. That is why parties regularly
agree, and courts often order, that discovery information will remain
private.

If it were otherwise and discovery information and discovery orders
were readily available to the public and the press, the consequences to
the smooth functioning of the discovery process would be severe. Not
only would voluntary discovery be chilled, but whatever discovery and
court encouragement that would take place would be oral, which is
undesirable to the extent that it creates misunderstanding and surprise
for the litigants and the trial judge."''

Allowing the media to challenge the confidentiality of each document
protected under an umbrella order would burden the court. Even more
importantly, allowing these challenges would interfere with the free flow
of information during discovery and seriously impair a federal court from
"carrying out its core function-resolving cases and controversies."" 2

IV. IMPLICATIONS

The decision in Chicago Tribune preserved the authority supporting
the judiciary's discretion to manage the discovery process.1S3 Had the
court of appeals affirmed the district court's compelling interest
standard, broadening the holdings of Wilson and Brown, this standard
would have placed more restrictions on the court to manage the
discovery process. These restrictions would have made it more difficult
for the court to grant protective orders, which would have created a
chilling effect on the discovery process. Parties would be more resistant
to providing documents, slowing down the process and requiring more

148. Id. at 1314-15.
149. Id. at 1314.
150. Id. at 1316 (Black, J., concurring specially).
151. Id. (quoting United States v. Anderson, 799 F.2d 1438, 1441 (1986)).
152. Id.
153. 263 F.3d at 1313.
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intervention on a document-by-document basis. This result would
contradict the policy of providing for an efficient judicial system.

Although Chicago Tribune provided a bright line test for the Eleventh
Circuit to follow with regard to what discovery documents are accessible
by the public under the common-law right of access,' this will not
have an impact on decisions. The court, concerned with facilitating the
discovery process and relieving judges of initially having to review each
document as to which protection is claimed, diluted the significance of
the common-law right of access so that it really adds nothing, in the
ordinary case, to constitutional right of access.' 55 With regard to the
constitutional right of access, the court does not distinguish between
discovery documents filed with substantive motions and those not filed
at all. 1 6 Therefore, as long as the good cause balancing standard is
not met, all discovery documents are accessible by the public regardless
of whether they are filed with substantive motions. Future decisions
might clarify whether the constitutional right of access is also limited to
judicial records and public documents, like the common-law right of
access. 157

On remand, in light of the serious health and safety issues, there is a
possibility that the district court will find, even under a good cause
balancing test, the Firestone documents should be unsealed. Product
manufacturers' use of protective orders to hide information that would
harm their reputation is an abuse of the discovery process. However,
lobbyists for restrictions on protective orders believe that the discovery
process should be used to apprise people of product defects, which is
more troubling. Regulation of manufacturing defective products is best
left to the legislature rather than the courts. There are governmental
agencies that are better suited to prevent the recurrence of hazards such
as the Firestone tire defect. The judicial system exists to resolve
disputes, not to regulate business. The privacy rights of individuals and
businesses should not be violated because the media wants to place a
responsibility on the judiciary to prevent product liability hazards. This

154. Id. at 1313-14.
155. See id. at 1311-13.
156. See id.
157. In passing the court affirmed the application of the compelling interest standard

in both criminal and civil cases. Id. at 1310-12. The court affirmed the application of the
higher standard in civil cases by distinguishing Wilson and Brown. Id. at 1311-12.
According to the court the compelling interest standard is applicable in cases where
protective orders seal the record of the entire proceedings, regardless if the sealed
documents are court documents or records of the trial. Id. However, as Judge Black's
concurrence strongly suggested, Brown and Wilson should be overruled. Id. at 1316 (Black,
J., concurring specially). Future Eleventh Circuit cases might address this issue.
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responsibility would negatively affect the court's ability to settle
disputes.

SHEILA J. BARAN
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