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The Evolution of Court-Ordered Mergers:
An Equitable Remedy or a Marriage Made in

Hell?

I. INTRODUCTION

Contracts are a cornerstone of our society. Everyday, individuals enter
into agreements whereby each agrees to assume obligations in return for
some promise, property, or monetary payment. However, contractual
obligations are not always fulfilled. In some cases, a party to a contract
fails to fulfill his or her obligation(s) under the terms of the agreement
thereby depriving the other party of expected benefits. A party failing
to live up to his or her contractual obligations is regarded as having
"breached" the contract in one form or another.

When a party breaches an agreement with another, the "injured" party
may be entitled to a wide array of statutorily-defined damages. Such
damages may be awarded to the injured person to compensate for the
alleged loss or to punish the breaching party. On the other hand, if the
innocent party cannot be adequately compensated by an award of
monetary damages, the court may force the breaching party to fulfill its
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contractual obligations. This remedial action is known as "specific
performance. " '

An agreement between two companies to merge into a single entity is
nothing more than a contract between parties. Each entity agrees to
particular terms and conditions and each assumes particular responsibil-
ities. Like any other contract, the parties are free to seek statutory
damages in the event of a breach. Although monetary damages are
frequently sought, the innocent party may also request contractual
performance. If the court finds that the innocent party cannot be
adequately compensated in monetary terms, the court may consider the
equitable remedy of specific performance.2  Although enforcing a
breached agreement is consistent with remedial principles, it raises
significant issues in the context of merger agreements. By enforcing a
merger agreement, a court essentially compels companies to merge with
each other. In contrast to the typical specific performance case,
judicially enforced merger agreements necessarily affect the entities'
respective constituents. Accordingly, courts should engage in a detailed
analysis of the effects of the merger on these constituents. However,
courts have simply overlooked the hostility that arises between two
corporate entities during litigation and, in the name of equity, have
forced a "marriage" between two competing companies. In doing so, the
interests of the directors, officers, employees, and communities are not
sufficiently taken into account.

The problems associated with compulsory mergers are readily
apparent in IBP, Inc. v. Tyson Foods.' In that case, the Delaware Court
of Chancery determined that Tyson Foods had breached a merger
agreement with IBP' Consequently, the court ordered Tyson to
consummate its merger with IBP.5 The court acknowledged the dangers
associated with a forced merger; however, the court ultimately rejected,
such risks as being "a reality of today's M & A market."' In -this
Comment, the Author will explore the evolution and application of
specific performance to merger agreements and will identify the
problems and risks associated with these forced marriages. Finally, the
Author will identify a possible solution that will, at least, mitigate the
possible adverse consequences of court-ordered mergers.

1. See generally 71 Am. Jur. 2d Specific Performance § 10 (1973).
2. Id.§1.
3. 789 A.2d 14 (Del. Ch. 2001).
4. Id. at 81.
5. Id. at 83-84.
6. Id. at 84.
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A. Specific Performance: Its Origins and Application

Specific performance is an "equitable remedy of very ancient origin"
that is granted as a substitute for legal remedies providing for monetary
compensation.' The purpose of specific performance is to bestow upon
the innocent party the benefit he or she would have received if the other
party had fully performed his or her contractual obligations.' Therefore,
the remedy is nothing more than a "means of compelling a party to do
percisely what he ought to have done without being coerced by a
court."9

Specific performance is a discretionary decree that is not intended to
be liberally applied to all parties who find themselves betrayed by
another party to a contract. Inadequacy of monetary damages is
essential for a court to consider granting this relief.1" Consequently, in
order for the plaintiff to successfully move the court to compel another
party to perform his or her contractual obligations, the innocent party
must generally prove three elements. First, the innocent party must
show that a valid and enforceable contract exists. 1 Second, the party
must prove substantial compliance under the specific terms of the
contract.12 Finally, and most importantly, the innocent party must
convince the court that there is no adequate remedy at law."3 This last
prong necessarily requires a showing that monetary damages cannot
completely compensate the innocent party for the injuries resulting from
the breached agreement. 4

Inadequacy of monetary damages can be shown in one of two ways.
First, specific performance may be awarded in those cases in which
monetary damages are inadequate because of the unique, peculiar, or
special nature of the contract's subject matter. In addition, inadequacy
of monetary damages may be proven when they are impossible or
extremely difficult to ascertain due to the peculiar nature of the
injury.

5

7. See supra note 1, § 1.
8. Id.
9. Id.

10. See generally supra note 1.
11. See id. § 13.
12. Id. § 60.
13. See DAN B. DOBBS, LAW OF REMEDIES §§ 2.5(2), 12.8(2) (West 1993); see also supra

note 1, §§ 8-10.
14. See supra note 1, § 9.
15. See id.
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For example, in Laclede Gas Co. v. Amoco Oil Co., 16 the Court of

Appeals for the Eighth Circuit enforced a contract between a supplier
("Amoco") and distributer ("Laclede") of propane gas based on the unique
value of the service to Laclede. 7 In that case, Laclede entered into a
long-term contract with Amoco whereby Amoco agreed to provide a
continuous supply of propane to Laclede's development sites. Amoco
terminated the contract after a propane shortage, and Laclede moved the
court to enforce the contract. 8 After finding Amoco in breach of the
agreement, the court ordered Amoco to perform its obligations under the
contract. 9 The court found that monetary damages were inadequate
because the contract was inherently valuable to Laclede.2° The court
reasoned there was no assurance that Laclede would be able to secure
another source of propane for the areas in question, and even if it were
possible, the expenses associated with securing another contract could
not be estimated in advance.2'

Similarly, in Boeving v. Vandover,22 the Missouri Court of Appeals
enforced a contract for the purchase of a new car after finding that the
car in question was of significant value to the purchaser.23 In that
case, plaintiff contracted with defendant for the purchase and delivery
of a new Buick. Rather than delivering the car to plaintiff, defendant
sold it to another customer. The court found that plaintiff could not
obtain another car of the kind and character contracted for without
significant difficulty and delay because manufacturers simply could not
produce enough cars to meet demand.24 In addition, the expenses
associated with finding a similar car could not be estimated with any
degree of certainty.25 As a result, the court found that plaintiff was
entitled to specific performance of the purchase agreement.26

, As the above cases indicate, the application of specific performance
depends upon the nature of the contract's subject matter. If the property
is unique and of such inherent value that monetary valuation is
impossible, courts are more likely to compel performance of the contract.
In addition, if the innocent party's injury is of such unique character as

16. 522 F.2d 33 (8th Cir. 1975).
17. Id. at 40.
18. Id. at 35-36.
19. Id. at 40-41.
20. Id. at 40.
21. Id.
22. 218 S.W.2d 175 (Mo. Ct. App. 1949).

23. Id. at 177-78.
24. Id. at 176-78.
25. Id. at 178.
26. Id. at 180.
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to require mere speculation of damages, then application of specific
performance is warranted.2 7 Whether the property is capable of
accurate valuation is an essential issue in contracts for the sale of
securities. Such issues form the foundation for the evolution ofjudicially
enforced merger agreements.

B. Contracts for the Sale of Securities

Whether a party is entitled to specific performance of a contract for
the sale of securities almost exclusively depends upon whether the stock
is private or public. The market value of stock issued by private or
closely held companies cannot be obtained simply by looking to the stock
market. Rather, one must look to the financial records of the company
to determine the "book value" of such interests. In Hyer v. Richmond
Traction Co.,28 Justice Brewer described the difficulty with valuing
public as opposed to private stock:

If stock has a recognized market value, courts will ordinarily leave the
parties to their action at law for damages for breach of the agreement
to sell, but in cases where the stock has no recognized market value,
is not purchasable in the market, or has a value which is not settled,
but is contingent upon the future workings of the corporation, equity
will sometimes decree specific performance of a contract of purchase.29

Because of the difficulty associated with valuation, courts have
enforced contracts for the sale of private securities because valuation of
such stock is difficult to ascertain. However, a decree of specific
performance is not automatic; the plaintiff must show that he cannot be
adequately compensated through the imposition of money damages."0

In Bernier v. Griscom-Spencer Co. 31 the court explained this burden by
analogizing the sale of stock to the sale of sheep:

If [A] alleges that the sheep contracted and paid for are of a peculiar
breed, of special character and value, and that B[.] has them, and that
they cannot be obtained elsewhere or in the market or have no market
value, or that value is fluctuating (possibly) or uncertain, equity would
entertain the action and decree performance. Why? For the simple
reason it is made to appear that A[.] has no full, complete, or adequate
remedy at law.32

27. See generally supra note 1.
28. 168 U.S. 471 (1897).
29. Id. at 483.
30. See supra note 1, § 8.
31. 161 F. 438 (S.D.N.Y. 1908).
32. Id. at 442.
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In Bernier plaintiff executed a contract for the sale of twenty-thousand
dollars worth of stock with defendant. Defendant allegedly failed to
complete the transfer; however, plaintiff failed to request a decree of
specific performance in his complaint. In addition, plaintiff neglected to
show why damages could not be accurately ascertained. 3 As a result,
the circuit court affirmed the dismissal of the complaint without
prejudice.3 4

The inherent difficulty associated with private stock valuation is
central to an award of specific performance. For example, in Manton v.
Ray,35 plaintiff contracted with defendant for the transfer of twenty-five
shares of stock in the Home Investment Company ("Home"). Plaintiff
was to receive Home stock in exchange for stock in another company.
Defendant failed to deliver the Home stock, and plaintiff sued seeking
specific performance of the contract." The Alabama Supreme Court
implied that the value of the Home stock was incapable of being
accurately ascertained without substantial difficulty; however, the
complaint was ultimately dismissed because plaintiff could not show
defendant actually owned the stock at the time of the contract.
Nevertheless, the court explained why the monetary value of private
stock is difficult to ascertain:

The true standing of a [private] corporation is seldom known, outside
of its own officers. A stranger would in most cases find it difficult, if
not impossible, to prove the real value of its stock, unless it is one that
is rated and for sale in the market. He has no access to its books; he
cannot know its assets and liabilities; and, although he is willing to
take the stock for a price, he might be quite unable to prove that it was
worth that or any other price. No one can say that the remedy of
damages in such a case, is an adequate remedy.3 8

Similarly, in General Securities Corp. v. Welton,39 the Alabama
Supreme Court distinguished transfers of private securities from the sale
of public stock when determining the propriety of specific performance
even though the value of the stock was determined by the parties to the
contract.4 ° In that case, plaintiff, an individual, contracted to purchase
a number of shares of private stock. Defendant argued that an adequate

33. Id. at 439-41.
34. Id. at 445.
35. 29 A. 998 (R.I. 1894).
36. Id. at 998.
37. Id. at 999.
38. Id.
39. 135 So. 329 (Ala. 1931).
40. Id. at 331-34.
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remedy existed at law which precluded the equitable remedy of specific
performance because the market value of the stock was determined by
the price fixed by plaintiff at the time the contract was formed.4 '
However, the court rejected this argument.42 According to the court,
there is an inherent difficulty in determining the value of private
securities that' are not sold on the open market.4" Accordingly, the
court ordered defendant to perform his contractual obligations."

C. Contracts for the Sale of Business Opportunities

Businesses are difficult to value accurately because their net worth
may include goodwill and other intangibles whose value can only be
ascertained in relation to the potential for future profits. Accordingly,
courts are likely to enforce contracts for the sale of a business based on
the notion that the inherent value of a business opportunity is incapable
of accurate valuation. For example, in City Stores Co. v. Ammerman,45

the United States District Court for the District of Columbia ordered a
lessor to execute a lease of office space in a shopping center.46 In that
case, plaintiff executed an agreement with defendant whereby plaintiff
would lease space in a popular shopping center. Defendant breached the
agreement and plaintiff sued, seeking specific performance.47 The court
found that "money damages would in no way compensate the plaintiff for
loss of the right to participate in the shopping center enterprise and for
the almost incalculable future advantages that might accrue." 8

Consequently, the court ordered defendant to lease the premises to
plaintiff.

49

In Cochrane v. Szpakowski,5 ° the Supreme Court of Pennsylvania
affirmed a decree of specific performance for the sale of a liquor business
after determining monetary damages would be inadequate compensation
for the purchaser's loss.5 As in City Stores, the court focused on the
difficulty of accurately ascertaining the value of an inherently unique
business.5 2 According to the court, the innocent party would not be

41. Id. at 330.
42. Id.
43. Id. at 331-34.
44. Id. at 335.
45. 266 F. Supp. 766 (D.C. Cir. 1967).
46. Id. at 780.
47. Id. at 769-70.
48. Id. at 776.
49. Id. at 780.
50. 49 A.2d 692 (Penn. 1946).
51. Id. at 695.
52. Id. at 694-95.
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able to find another restaurant "exactly like the one" in the contract.5 3

In addition, the court noted that damages in the form of lost profits
would be virtually impossible to estimate.54

Likewise, in Fleischer v. James Drug Stores, Inc.,55 the New Jersey
Supreme Court held that a business enterprise based on the goodwill of
"James Drug Stores" was a unique business opportunity' whose value
could not be accurately ascertained.56 Consequently, the court ordered
defendant to perform its contractual obligations.57  In that case,
Fleischer purchased a retail drug store and subsequently executed a
contract with James Drug Stores ("James") whereby Fleischer would
become a "member" and stockholder of James Drug Stores, Incorporated.
By the terms 'of the contract, Fleischer was able to operate the business
under the name of "James Drug Stores, Inc." and was entitled to receive
discounts on equipment and merchandise supplied by James.58 Eight
years later, James terminated its agreement with Fleischer and refused
to make additional delivery of supplies, notwithstanding Fleisher's full
compliance with his contractual obligations. Fleischer sued James for
breach of contract, alleging that he was deprived of a valuable right to
conduct business as a member of the James Drug Stores chain.59

The court held that specific performance of the contract was justified
because Fleischer was deprived of a unique business opportunity that
was incapable of valuation in monetary terms.60 The court reasoned
that the contract provided Fleischer with the right to operate a business
enterprise based on the established goodwill of James Drug Stores.6'
According to the court, such an opportunity would necessarily yield
considerable future earnings for an indefinite period of time.62 The
potential to generate future profits and the benefits accruing from a
constant supply of merchandise could not be accurately ascertained. As
a result, the court declared money damages to be inadequate and
ordered James to fulfill its obligations. 3

53. Id. at 694.
54. Id.
55. 62 A.2d 383 (N.J. 1948).
56. Id. at 389.
57. Id. at 388-89.
58. Id. at 385-87.
59. Id. at 386-87.
60. Id. at 387-88.
61. Id. at 387.
62. Id.
63. Id. at 388.
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Likewise, in Triple-A Baseball Club Associates v. Northeastern
Baseball, Inc. ," the United States Court of Appeals for the First Circuit
enforced an agreement to sell a Triple-A baseball franchise based on the
intrinsic value of such a business.6 5 In that case, John McGee executed
a contract with Kobritz, the owner of a Triple-A baseball team, in which
McGee agreed to transfer a Double-A team in exchange for Kobrtiz's
Triple-A franchise.66 McGee was to pay Kobritz approximately $2,000,-
000 for the Triple-A franchise, whereas Kobritz was to pay $500,000 for
the Double-A team over a ten-year period.67 However, the sale of
McGee's Double-A team was contingent on approval by the Eastern
League of Professional Baseball Clubs ("ELPB"). McGee eventually
transferred the Double-A franchise to the ELPB. Kobritz filed suit,
alleging that McGee's failure to convey the Double-A baseball franchise
constituted a breach of the agreement. 8

The court of appeals found McGee's failure to convey the Double-A
franchise was warranted under the terms of the contract; however, the
court found that Kobritz's contractual duty to transfer the Triple-A
franchise was unconditional." The court considered whether damages
could be measured by the difference in profits generated by a Triple-A
team as opposed to a Double-A team; however, the court found that this
computation was inadequate." The court reasoned that the Triple-A
franchise was of "special interest" to McGee, and its value could not be
easily obtained from other sources.71 In addition, McGee would
necessarily incur various expenses associated with finding a comparable
franchise. According to the court, these damages were not capable of
accurate measurement. 72  As a result, the court ordered Kobritz to
convey the Triple-A baseball team to McGee.73

The above cases illustrate the difficulty associated with accurately
ascertaining the net worth of a particular business opportunity. Unlike
public stock, the market value of such business opportunities cannot be
obtained by reference to the public market. Rather, one must take into
account the existence of intangible assets whose net worth is based on
the potential to generate future profits. Such businesses are invaluable

64. 832 F.2d 214 (1st Cir. 1987).
65. Id. at 228.
66. Id. at 216-18.
67. Id. at 217-18.
68. Id.
69. Id. at 222.
70. Id. at 225.
71. Id. at 223-24.
72. Id. at 226-27.
73. Id. at 228.
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to the purchaser because of the inherent difficulty associated with
acquiring a similar business on the open market. In addition, the time,
labor, and lost profits associated with acquiring a similar business
opportunity cannot be presently forecasted with any degree of certainty.
As a result, courts are more likely to enforce contracts for the sale of
business opportunities.

The subject matter of the contract is very important when determining
the propriety of monetary damages." If the property under contract is
available on the open market, then the damages resulting from the lost
opportunity to acquire such property can easily be determined. For
example, if two parties contract for the sale of stock that is publicly
traded on the New York Stock Exchange, the damages resulting from a
refusal to deliver the stock can be accurately ascertained according to
the market price of the stock at any given time. On the other hand, if
the stock is not publicly traded, the value of the property is uncertain.
As discussed earlier, courts have distinguished business opportunities
from simple transfers of securities based on the notion that a business's
worth necessarily includes the value of intangible assets.75 The value
of such intangibles inherently lies with the ability to generate future
profits, which can only be estimated.76

Mergers and acquisition agreements ("M&A") are similar to contracts
for the sale of businesses because such transactions involve the transfer
of personal and intangible assets. Such agreements usually entail a
transfer of cash or stock or both and are accompanied by the creation of
a new business entity. When a party to an M&A transaction fails to
perform its contractual obligations, courts have willingly enforced the
agreement rather than award monetary damages.77 Courts have
justified their decisions to apply the doctrine of specific performance to
such transactions based on the "unique" characteristics of a particular
corporate entity.78

Although mergers share similar characteristics with contracts for the
sale of business enterprises, there is one important distinction to be
made. Unlike other contracts, mergers and acquisitions necessarily
involve the interests of many constituents of the respective companies.

74. See supra note 1.
75. See, e.g., Cochrane, 49 A.2d at 694; Fleischer, 62 A.2d at 387-88; Gen. Sec. Corp.,

135 So. at 331-34; Manton, 29 A. at 999.
76. See Cochrane, 49 A.2d at 694-95; Fleischer, 62 A.2d at 387.
77. See, e.g., Allegheny Energy, Inc. v. DQE, Inc., 171 F,3d 153, 166-67 (3d Cir. 1999);

Hawaiian Paradise Park Corp. v. Friendly Broad. Co., 414 F.2d 750, 758 (9th Cir. 1969);
Wooster Republican Printing Co. v. Channel 17, Inc., 533 F. Supp. 601, 623 (W.D. Mo.
1980).

78. Id.
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Courts have neglected to consider adequately these interests when
specifically enforcing M&A agreements. Furthermore, by exclusively
focusing on the "unique" assets of a company rather than its public or
private status, these decisions have failed to recognize a distinction that
has historically existed in the sale of securities.

II. THE APPLICATION OF SPECIFIC PERFORMANCE TO MERGERS AND
ACQUISITION AGREEMENTS

Compulsory mergers are not unprecedented phenomena. Such a
remedy has been adopted in cases where the nonbreaching company
would otherwise be deprived of an opportunity to purchase an inherently
unique enterprise. These decisions have been justified on the grounds
that cash damages would not adequately compensate the nonbreaching
company for the loss of expected benefits. Historically, contracts for the
sale of public stock have been distinguished from those involving the
sale of private stock when determining the adequacy of monetary
damages; however, courts have neglected to make such a distinction
when applying specific performance to mergers and acquisitions.

A. Thansactions Involving Private or Closely Held Companies

In Wooster Republican Printing Co. v. Channel 17, Inc.,79 the United
States District Court for the Western District of Missouri ordered
specific performance of a breached acquisition agreement after finding
the target company possessed unusual potential for future growth."0

A family-run media corporation ("Wooster") sought to acquire a television
station that was a national network affiliate ("Channel 17"). The two
companies signed an agreement in which Channel 17 agreed to sell all
assets to Wooster.81

Approximately one month after signing the agreement, the owners of
Channel 17 agreed to terminate the contract. After receiving notification
of the termination, Wooster filed a lawsuit seeking damages or, in the
alternative, specific performance.82 Channel 17 contended that Wooster
was not entitled to specific performance because damages could be
ascertained based on expert appraisals.8" However, the court ultimate-
ly determined that the opportunity to merge with Channel 17 could not
be valued in monetary terms.' The court reasoned that the television

79. 533 F. Supp. 601 (W.D. Mo. 1981).
80. Id. at 623.
81. Id. at 612.
82. Id. at 614-15.
83. Id. at 621.
84. Id.
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station was unique because of its potential for future growth, its infusion
of capital, and its relative position in a stable national market.88

Channel 17's breach of the merger agreement deprived Wooster of the
opportunity to benefit from these unique characteristics. Accordingly, the
district court concluded that specific performance of the merger was the
only remedy that could compensate Wooster for its loss.8 6

Similarly, in Hawaiian Paradise Park Corp. v. Friendly Broadcasting
Co.,87 the United States Court of Appeals for the Ninth Circuit enforced
a contract for the sale of a television station.88 In that case, Hawaiian
Paradise Park Corporation ("Hawaiian") executed a contract with
Friendly Broadcasting Company ("Friendly") for the sale of Hawaiian's
Honolulu television station. Hawaiian's television station was only one
of four stations in the area. The contract provided that Hawaiian would
sell the station's tangible and intangible assets, including FCC licenses
associated with the business. Hawaiian eventually terminated the
contract in violation of the agreement, and Friendly sued.89 The court
of appeals affirmed the district court's finding that Hawaiian's termina-
tion of the contract was wrongful and upheld the trial court's decree of
specific performance.90 Consequently, Hawaiian was compelled to sell
its business. 9' The court reasoned that Hawaiian's television station
was unique because it had an "established clientele of viewers" that was
not shared by the other three stations.92

In each of the above cases, the court focused on the unique characteris-
tics associated with the particular business that was the subject matter
of the contract. An accurate assessment of a private company's net
worth in monetary terms is very difficult to achieve, and courts have
properly decreed specific performance in these cases. However, this
same line of reasoning has been applied to transactions involving public
companies, notwithstanding the fact that public companies can easily be
valued according to the open market.

85. Id.
86. Id. at 622.
87. 414 F.2d 750 (9th Cir. 1969).
88. Id. at 758.
89. Id. at 752-55.
90. Id. at 758.
91. Id.
92. Id.
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B. Transactions Involving Public Companies

In Allegheny Energy, Inc. v. DQE, Inc.,9' the Third Circuit Court of
Appeals compelled a merger between two publicly held utility compa-
nies.94 Allegheny Energy, Inc. ("Allegheny") attempted to acquire DQE,
Inc. ("DQE") as a wholly owned subsidiary. A merger with DQE would
improve Allegheny's ability to compete in a deregulated market because
DQE had superior management expertise. In addition, DQE had an
expansive rural and suburban customer base.95 The parties signed the
merger agreement, but DQE subsequently terminated the acquisition
due to an alleged material adverse effect. Allegheny sued DQE in the
federal district court seeking to compel DQE to consummate the
merger.96 However, the district court concluded that Allegheny was not
entitled to specific performance because the value of the merger could be
accurately appraised by experts.9 "

On appeal, DQE trumpeted the feasibility of cash damages. DQE
argued that the foregone benefits of the merger could be valued in
numerical terms because the companies jointly estimated the savings
associated with the merger and both companies were publicly held
corporations whose value could be ascertained by the open market.
Furthermore, DQE contended that Allegheny did not suffer irreparable
injury because it was capable of merging with other companies.9" The
circuit court rejected these arguments and determined that Allegheny's
opportunity to merge with DQE could not be adequately compensated by
money damages.' In reaching this conclusion, the court emphasized
that entitlement to specific performance is contingent on the adequacy
of monetary damages, not whether the target company is publicly
held.100 The court reasoned that the benefits of a business relationship
with DQE extended beyond the parties' present perceptions and were not
entirely capable of monetary valuation.101

Although DQE argued that Allegheny could merge with similar
companies, it "offer[ed] no suggestions as to which other companies are
exactly like the one involved here, i.e., which other companies would

93. 171 F.3d 153 (3d Cir. 1999).
94. Id. at 166-67.
95. Id. at 154-56.
96. Id. at 157-58.
97. Id. at 158.
98. Id. at 165-66.
99. Id.

100. Id. at 165.
101. Id. at 166.
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demonstrably provide Allegheny with the benefits that it will lose if this
merger agreement is not consummated." °2 The court determined that
Allegheny would be at a "serious risk of irreparable harm if [specific
performance] were withheld." 3 As a result, the circuit court vacated
and remanded the case for reconsideration of the issue. 1

0
4

Likewise, in C&S/Sovran Corp. v. First Federal Savings Bank, °5

the Georgia Supreme Court ordered two publicly held companies to
consummate a merger." First Federal entered a merger agreement
with C&S, who later merged with Sovran Bank. The parties agreed to
a closing deadline; however, the merger was never consummated because
C&S allegedly failed to fulfill its obligations under the agreement. First
Federal filed a lawsuit seeking specific performance and damages. The
trial court determined that First Federal was entitled to specific
performance and ordered C&S to consummate the merger.'0 7

On appeal, the Georgia Supreme Court expressly condoned a
compulsory merger between the two companies." 8 C&S contended
that its termination of the agreement was justified because its rescission
was in accordance with the contractual terms. In addition, C&S argued
that the trial court erred in awarding specific performance because such
a remedy benefitted the shareholders of First Federal rather than the
corporate entity. According to C&S, the shareholders were not parties
to the litigation and were never intended to be third-party beneficia-
ries."' The Georgia Supreme Court rejected all of C&S's arguments

and upheld the trial court's award of specific performance. 1  The
court reasoned that the parties knew the merger would incidentally
benefit the respective shareholders of the two companies and that C&S
was not entitled to walk away from the obligations into which it had
freely entered."'

In each of the above cases, courts focused on the immediate benefits
of the merger or acquisition to the respective parties. However, the
decisions failed to address the potential adverse effects of forcing two
companies to merge together. Although a merger may immediately
benefit the participants, the long-term effects of a forced merger may

102. Id. (internal quotation marks and citation omitted).
103. Id. at 166-67.
104. Id. at 167.
105. 266 Ga. 104, 463 S.E.2d 892 (Ga. 1995).
106. Id. at 107, 463 S.E.2d at 895.
107. Id. at 104-06, 463 S.E.2d at 893-94.
108. Id. at 107-08, 463 S.E.2d at 895-96.
109. Id.
110. Id.
111. Id. at 107, 463 S.E.2d at 895.
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adversely affect the constituents of the respective companies. This is
true especially in light of the hostility resulting from the adversarial
nature of litigation. After weeks, months, even years of litigation, the
directors and officers of the dominant company may simply become
immune to the target company's concerns and bargained-for expecta-
tions. These concerns were addressed in IBP, Inc. v. 7yson Foods;112

however, the court dismissed such concerns as being inevitable."3

III. IBP, INC. V. TYSON FOODS: A MARRIAGE MADE IN HELL

A. Factual Background

IBP is a meat-processing company that purchases and slaughters
livestock for sale to food retailers. In 1999 IBP decided to diversify its
business by acquiring additional processing companies; however, the
value of IBP stock began to decrease at a constant rate. As a result, the
company pursued a leveraged buyout by a group of investors known as
the "Rawhide Group." One of the conditions of the buyout required IBP
to prepare a five-year earnings projection. IBP management was not
accustomed to preparing five-year projections; however, the reports were
diligently completed, and the Rawhide Group subsequently purchased all
outstanding shares of IBP stock. News of the sale encouraged two food
industry giants to start bidding for IBP at a frantic pace. One of the
participants was Tyson." 4

At the time of the bidding process, Tyson was the leading chicken
distributor in the United States. Tyson actively pursued a merger with
IBP because the combination would create a company that was number
one in beef and chicken distribution and number two in pork production.
However, Tyson was not the only company seeking to purchase IBP.
Smithfield Foods, the nation's number one pork-processing firm, made
the first bid at $25 per share. On November 24, 2000, Tyson and IBP
management met to discuss a possible combination. At the meeting,
IBP's CEO explained the risks associated with meeting the Rawhide
Projections; however, he also expressed confidence in IBP's ability to
reach the projected figures."'

112. 789 A.2d 14 (Del. Ch. 2001).
113. Id. at 84.
114. Id. at 23-29.
115. Id. at 29-30. There are certain risks inherent to the cattle industry that make

predictions of future profits very difficult. For example, severe winters adversely affect
cattle supply because ranchers retain their cattle to increase the size of the animals. Such
retention decreases the supply of cattle available for slaughter. As a result, meat
processors such as IBP suffer because they have less meat to sell to food retailers. The
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After the November 24 meeting, Tyson made two bids for IBP. The
first bid was for $26 per share, made subject to due diligence review.
During due diligence, Tyson was informed of the risks associated with
IBP's future performance and possible accounting problems at an IBP
subsidiary, DFG; however, Tyson never requested updated profit/loss
projections nor inquired into DFG's financial status.116 On December
28, Tyson received updated projections showing a $70,000,000 decrease
in IBP's projected earnings for fiscal year ("FY") 2000. Later that same
day, Tyson increased its bid to $27 per share. 17

IBP's business continued to suffer during the final stages of the
bidding process. Earnings consistently decreased, and the problems with
DFG intensified. Tyson, who was also suffering from reduced profits,
began to lose faith in IBP's management. As a result, Tyson employed
a group of investment bankers to analyze whether an acquisition of IBP
would make sense in light of IBP's deteriorating financial status. The
analysts conducted a number of pessimistic projections and concluded
that IBP stock would still be worth $30 per share in the worst case
scenario."' On December 29, IBP informed Tyson's representatives
that the DFG problem was not solved and could create additional
charges to earnings. Later that same day, Smithfield Foods entered an
all-stock bid valued at $30 per share." 9 After receiving advice from
its analysts, Tyson entered a cash bid of $28.50 per share. Smithfield
increased its initial bid, and Tyson responded with a final cash bid of
$30 per share. 20  IBP accepted Tyson's offer, and the two companies
began negotiating a merger.'

After two days of negotiation, the parties signed a merger agreement.
The agreement provided for a "cash offer" of $30 per share coupled with
an "exchange offer" in which Tyson would offer $30 of Tyson stock for

occurrence of such weather is largely unforeseeable. In addition, the Rawhide Projections
were based, in part, on the earnings generated by IBP's recently acquired subsidiaries.
Projected earnings for these companies were highly speculative because they were recent
additions to IBP. Id. at 26.

116. Id. at 31-36, DFG's accounting problems resulted from overstating its inventory
value. IBP fully audited DFG's inventory and subsequently reported the value to the SEC;
however, the reports were inaccurate. As a result, IBP amended the SEC reports
throughout the merger negotiations. Id. at 39-44.

117. Id. at 37.
118. Id. at 37-39. These pessimistic projections are commonly referred to as "downside

projections." Such predictions estimate the value of stock in a variety of adverse scenarios.
119. Id. at 38-39.
120. When a company seeks to acquire another entity, the company may make an

outright payment in cash (cash bid), in company stock (all-stock bid), or a combination of
both (combined bid). Available at http'//encarta.msn.com.

121. 789 A.2d at 39-40.
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each share of IBP stock. The termination date for the cash offer was
February 28, 2001. Tyson was obligated to close the merger on or before
May 15, 2001; however, the agreement provided Tyson with a right to
terminate in two circumstances. First, Tyson could terminate the deal
if IBP restated financial reports whose accuracy was warranted by the
agreement. Second, Tyson could terminate the agreement if IBP
suffered a "Material Adverse Effect."122 After the agreement was
signed, Tyson received a copy of a letter sent by the Securities and
Exchange Commission ("SEC") to IBP. This letter informed IBP that the
company may have to restate its financial reports to account for the DFG
accounting errors. On January 12, 2001, Tyson's board of directors and
stockholders voted for the merger, and Tyson publicly announced the
deal's benefits."2 ' During the announcement, Tyson's CEO stated that
he was aware of the "cyclical factors that affect commodity meat
products."124

In February 2001, IBP restated its financial reports for fiscal year
("FY") 1999 and FY 2000 to comply with SEC requirements.'25 On
February 28, 2001, Tyson terminated the cash offer and began to
renegotiate the bidding price for IBP. 126 During negotiations with IBP
management, Tyson began to doubt whether the acquisition of IBP
would be profitable. Tyson's CEO was concerned about IBP's poor first
quarter ("QI") FY 2001 performance127 and the recent outbreak of
"mad cow disease." 2' On March 29, 2001, Tyson formally terminated
its merger agreement with IBP.129

B. Procedural History

After terminating the agreement, Tyson sued IBP in Arkansas,
seeking rescission of the contract. Tyson claimed that its termination of

122. Id. at 40-43. The agreement defined a "material adverse effect" as an event which
had or reasonably could have been expected to have an adverse effect on the financial
status of the target company. Id. at 41-42.

123. Id. at 43-44.
124. Id. at 44-45.
125. The SEC recognized technical errors with IBP's filed financial reports. The errors

occurred as a result of IBP's accounting problems. Id. at 27-28.
126. Id. at 47-48. Tyson attempted to reduce its bid to $27. Id. at 50.
127. In Qi-FY 2001, IBP suffered a $6 million loss, compared to a profit of $35.7

million for the prior year's period. Id. at 48-49.
128. "Mad cow disease" is a fatal brain disorder arising from the consumption of

contaminated cattle feed. This disease has had a devastating effect on Europe's cattle
supply, and many individuals feared that the disease would migrate to the United States.
Information available at http'//howstuffworks/lycos.com/mad-cow-disease.htm.

129. 789 A.2d at 48-51.
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the agreement was justified for three reasons. First, Iyson argued that
IBP had breached contractual warranties by restating the FY 1999 and
FY 2000 financial reports. Second, Tyson contended that IBP's poor Q1-
FY 2001 performance and DFG's SEC issues constituted a "Material
Adverse Effect." Finally, Tyson argued that IBP fraudulently induced
it to enter into merger negotiations by making false representations
regarding the Rawhide Projections. IBP responded by filing a counter-
claim in the Delaware Court of Chancery, seeking specific performance
of the merger. 3 '

The Delaware Court of Chancery rejected Tyson's claims, finding that
the company was essentially suffering from "buyer's regret."'' After
concluding that Tyson was not justified in terminating the merger, the
court found that IBP was entitled to specific performance and ordered
Tyson to consummate the merger.'32

C. The Court's Reasoning

1. Resolution of the Parties' Arguments on the Merits

a. Restatement of the FY 1999 and FY 2000 financial statements did
not constitute a breach of warranty. Schedule 5.11 of the merger
agreement permitted IBP to recognize certain liabilities arising from the
DFG accounting problem; however, the parties disagreed as to whether
this provision permitted IBP to restate the FY 1999 and FY 2000
financial reports.' Schedule 5.11 stated that there were no undis-
closed material liabilities "except as to those potential liabilities
disclosed in Schedule 5.12, 5.13, 5.16, and 5.19" and "further liabilities
associated with certain improper accounting practices at DFG
Foods."'34 According to Tyson, the agreement specifically warranted
the accuracy of the financial reports and prohibited IBP from making
subsequent alterations. Tyson argued that Schedule 5.11 permitted IBP
to recognize liabilities on account of future accounting problems;
however, Tyson emphasized that the provision prohibited IBP from
restating financial reports on account of past accounting errors. On the
other hand, IBP argued that the agreement, as a whole, permitted IBP

130. Id. at 51-52. The Delaware Court of Chancery determined that it had jurisdiction
over the case pursuant to the forum selection clause contained in the agreement. See IBP,
Inc. v. Tyson Foods, Inc., 2001 Del. Ch. LEXIS 40, *34-37 (Del. Ch. 2001).

131. 789 A.2d at 22.
132. Id. at 82-84.
133. Id. at 56-57.
134. Id. at 40.
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to alter the financial statements to comply with SEC requirements.
According to IBP, Schedule 5.11 permitted the company to recognize
liabilities on account of prior and future accounting problems. As a
result,. IBP was free to restate the FY 1999 and FY 2000 financial
reports because the amended reports were caused by prior accounting
problems.

135

Given these two interpretations, the court determined that the
contract was not clear and unambiguous." 6 Consequently, the court
permitted the introduction of parol evidence to ascertain the meaning of
"liabilities" in Schedule 5.11.137 The parol evidence weighed heavily
in IBP's favor. On December 29, 2000, IBP specifically informed Tyson
that the DFG problem was not resolved and that additional charges to
earnings would have to be recorded. In addition, Tyson was informed
that Schedule 5.11 was to encompass the matters discussed during the
December 29th call. Furthermore, Tyson congratulated IBP for refiling
and encouraged the company to take care of the problem. 138 The court
concluded that these facts illustrated that Tyson knew Schedule 5.11
was specifically drafted to permit IBP to restate the financial reports to
comply with SEC requirements. 13  According to the court, Tyson was
fully aware of the risks associated with the accuracy of the Rawhide
Projections when it entered negotiations, and "[a]t no time did it express
the view that such a restatement would, in itself, give rise to a right on
Tyson's part to walk away.""4 Accordingly, the court rejected Tyson's
claim that IBP breached the merger agreement by restating the financial
reports contained in the Rawhide Projections.'

b. IBP did not suffer a "Material Adverse Effect." The agreement
authorized Tyson to terminate the agreement if IBP or its subsidiaries
suffered a "Material Adverse Effect." Tyson argued that termination of
the agreement was justified because IBP's earnings for Q4-FY 2000 and
Q1-FY 2001 fell short of the Rawhide Projections.4 2 The court rejected
this argument and held that IBP's poor performance did not constitute
a "Material Adverse Effect."'4 3  The court acknowledged that IBP's
failure to meet the Rawhide Projections would be material to a short-

135. Id. at 56-59.
136. Id. at 58.
137. Id. at 59-60.
138. Id.
139. Id. at 60.
140. Id. at 61.
141. Id. at 61-62.
142. Id. at 65.
143. Id. at 68.
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term investor; however, the court emphasized that the materiality of an
event should be measured from the long-term perspective of purchasers
in mergers and acquisition transactions.1" The court determined that
IBP's failure to meet the Rawhide Projections for 2000-2001 was "less
important to an acquiror who seeks to purchase the company as part of
a long-term strategy."45 According to the court, IBP's 2000-2001
performance was essentially a "short-term hiccup in earnings.

In addition, Tyson argued that DFG's accounting problems created
liabilities that would adversely affect IBP's future earnings. However,
IBP responded, and the court agreed, that a "total shut-down" of DFG
would not substantially affect IBP's future earnings because DFG
constituted a small fraction of IBP's total business.147 The court also
noted that, prior to signing the agreement, Tyson's analysts created
pessimistic projections of IBP's future earnings only to conclude that the
stock was still worth $30 per share. 4" Although admittedly "torn
about the correct outcome," the court concluded that IBP remained what
Tyson expected it to be: "a consistently but erratically profitable
company struggling to implement a strategy that [would] reduce the
cyclicality of its earnings. " 149

c. Tyson was not fraudulently induced to enter the merger agree-
ment. Tyson also contended that it was fraudulently induced to enter
the merger agreement. This argument was based on two contentions.
First, Tyson alleged that IBP knowingly made false representations
regarding the accuracy of the Rawhide Projections. Second, Tyson
alleged that IBP withheld information concerning the extent of the DFG
accounting problem.15°

The court rejected both contentions. 151 The court emphasized that
Tyson was aware of the assumptions that were made in preparing the
projections and knew that the projections were not updated.1 52 Tyson's
doubts were evidenced by the fact that it hired investors to assess the
value of IBP stock prior to signing the agreement. 153  The court
acknowledged that IBP had expressed confidence in its ability to meet

144. Id. at 67.
145. Id.
146. Id. at 68.
147. Id. at 70.
148. Id. at 69-70.
149. Id. at 71.
150. Id. at 72-73.
151. Id. at 73-74.
152. Id. at 74.
153. Id. at 75.
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the projections; however, the court emphasized that IBP never guaran-
teed Tyson that IBP would meet those figures."' Given these facts,
the court concluded that Tyson should have known that IBP might fall
short of the projected earnings.155 The court declared that:

[bly the time it signed the Merger Agreement, Tyson's investment
banker doubted whether DFG had ever made money, and its [chief
financial officer] ... was openly skeptical of IBP's ability to meet the
Projections .... Despite all these risk factors, Tyson proceeded
without securing any written representation and warranty giving
Tyson the right to walk away if IBP did not perform... on a pace to
meet the Rawhide Projection for that year.156

Finally, the court declared that IBP did not knowingly withhold
material information relating to the DFG problem."' The court
emphasized that Tyson was capable of requesting the information but
had refused to inquire specifically into the matter.'58 In addition,
anything disclosed would have been cumulative because Tyson knew
about the DFG problems prior to signing the contract.'59 Consequent-
ly, the court branded Tyson's argument as "meritless." "'

As a result of the above findings, the court ultimately concluded that
Tyson breached the agreement by terminating the merger agreement
before May 15, 2001.161

D. The Court Determined That IBP was Entitled to Specific
Performance

After concluding that Tyson breached its agreement with IBP, the
court considered the feasibility of a forced merger.6 2 In order for IBP
to successfully show that it was entitled to specific performance, the
court had to find that monetary damages were inadequate.6 3 The
court began by noting that, in typical merger cases, a purchaser argues
that it cannot be adequately compensated through monetary damages
because the target company is unique. 6 4 As a result, the purchaser

154. Id. at 74.
155. Id.
156. Id. at 75.
157. Id. at 74-75.
158. Id. at 74.
159. Id. at 76-77.
160. Id. at 77.
161. Id. at 81.
162. Id. at 82.
163. Id. at 52.
164. Id. at 83.
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requests specific performance of the merger. Although this case was
technically distinguishable from the typical scenario, the court refused
to deny IBP the right to demand specific performance. 165 According to
the court, IBP was denied the opportunity to partake in Tyson's
profitability when Tyson terminated the agreement.166 The court
reasoned that the merger agreement provided IBP stockholders with the
choice of cash or Tyson stock.'67 The court emphasized that this option
allowed IBP stockholders to "share in the upside of what was touted by
Tyson as a unique, synergistic combination."'6 8 As a result, the court
concluded that there was "[no] reason why sellers in mergers and
acquisitions transactions should have less of a right to demand specific
performance than buyers."169

The court ultimately determined that specific performance was
favorable over an award of cash damages.17

0 Without attempting to
investigate possible measurements, the court simply concluded that an
award of cash damages would be entirely speculative because valuation
of the companies would be difficult and would require additional
litigation.' 7' The court noted Tyson's stockholders would necessarily
suffer from monetary valuation because any damage amount would be
"staggeringly large. " 172

Although the court primarily focused on the advantages of specific
performance, it was mindful of the problems associated with a compulso-
ry merger.17

' The court doubted whether the two companies could
work together in light of their obvious disrespect for each other.174

However, the court noted that any managerial problems could be
mitigated because Tyson could replace all key management posi-
tions. 175 Although this course of action would not be beneficial to IBP
personnel, "it was a possible risk of the merger from the get-go and a
reality of today's M & A market." 76

165. Id.
166. Id.
167. Id.
168. Id.
169. Id.
170. Id. at 84.
171. Id. at 83.
172. Id.
173. Id.
174. Id.
175. Id. at 83-84.
176. Id. at 84.
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IV. DISREGARD OF APPARENT RISKS

As the above cases illustrate, courts have decreed specific performance
of merger and acquisition agreements without distinguishing transac-
tions between public companies and those involving private companies.
In Wooster and Hawaiian Paradise Park, the companies were private
enterprises whose value was difficult, if not impossible, to ascertain
accurately. In each case, the innocent party contracted to acquire a
unique enterprise whose worth could not be established without
extensive analysis into the financial statements of the respective
companies. The injured party would have necessarily incurred
significant losses due to the time and expense associated with acquiring
a similar business opportunity. Such damages are hardly capable of
being accurately ascertained in monetary terms. As a result, a decree
of specific performance was necessary to compensate the injured
party.1 '  This result is consistent with the evolution of specific
performance. If monetary damages Would be impracticable or inade-
quate in a given case, then equitable considerations may demand
performance of the contract in an attempt to compensate injured parties
completely.

Although court-ordered acquisitions of private companies are
consistent with the purpose underlying the doctrine of specific perfor-
mance, court-ordered mergers between large publicly held corporations
pose significant problems. Courts have neglected to consider the fact
that public corporations have a market value that is readily available on
the public stock exchange. Stock of public companies is freely traded in
the public market everyday; therefore, the net worth of the company can
be determined at any given time. If a merger or acquisition agreement
is wrongfully terminated, the innocent party's damages can be accurately
valued in monetary terms without undue burden or delay. The innocent
party is simply entitled to the value of the foregone benefit, which is the
value of the company that would have been acquired or otherwise
created. For instance, in C&S and Allegheny, the court could have
determined that damages would be equal to the net worth of the
company at the time of the breach. Such an amount would be the
equivalent to the market value of each share multiplied by the number
of outstanding shares. The innocent party would essentially receive the
market value of the company it would have acquired had the agreement
not been terminated.

177. See Wooster, 533 F. Supp. at 621; Hawaiian, 414 F.2d at 753-55.
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Rather than consider the propriety of monetary damages resulting
from wrongfully terminated merger and acquisition agreements, courts
have almost exclusively focused on the unique characteristics of the
respective enterprises. As a result, specific performance is liberally
decreed when the nonbreaching company has been deprived of the
opportunity to merge with or acquire an enterprise that is distinguish-
able by its net worth, goodwill, or future earnings potential. By focusing
on the worth of such intangible assets, courts have taken an approach
that is consistent with the application of specific performance to
contracts to sell a franchise or other business. Such an approach was
taken in Fleischer and Triple-A Baseball; however, in those cases, the
only entity affected by the transaction was the individual purchaser. By
justifying compulsory mergers on such grounds, courts ignore the fact
that mergers affect more than one individual.

Courts have also neglected to consider the potential adverse conse-
quences of a compelled merger. Mergers affect the constituents of each
participant. A merger not only affects the directors, officers, and CEO's
of the companies, but also the shareholders, employees, and communities
in which they operate. By freely decreeing specific performance of
merger agreements without regard to the propriety of monetary
valuation, courts have ignored the possibility that a compulsory merger
may ultimately harm the constituents of the respective companies.
Although sharing mutual interests during negotiations, companies may
begin to harbor negative feelings towards each other that otherwise
would not exist had litigation not ensued. For example, in Tyson serious
conflicts erupted between IBP and Tyson during litigation. The court
recognized the possibility that a forced merger may adversely affect
IBP's personnel; however, the court dismissed this risk as being nothing
more than a reality within the world of mergers and acquisition
transactions.'78 Although identifying the potential problem, the court
in yson ultimately failed to consider the possibility that a merger
between the two companies was no longer viable given the disruption
caused by litigation. The "world" in which the parties negotiated had
simply turned upside down.

V. A POSSIBLE SOLUTION IN THE WAKE OF TYSON

The decisions in Tyson, Allegheny, and C&S failed to adequately
consider the possible adverse effects of a compulsory merger between two
companies. In many cases, litigation will cause the companies to
perceive each other in a negative light. If the court forces the two

178. 789 A.2d at 83-84.
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companies to merge, the effect will be similar to placing two fighting
children in a small room. Such action may adversely affect sharehold-
ers, management, and the communities in which the entities exist. The
"dominant" company may simply decide to consume the smaller company
without regard to the interests of its respective constituents. As noted
in Tyson, this may be a possibility in every merger or acquisition;
however, the possibility increases as a company pursues its claims in an
adversarial setting. What should courts do to remedy such a situation?
Courts must begin to recognize these risks by incorporating such
concerns in the balance of equities.

When considering the propriety of specific performance in any given
scenario, courts should weigh the benefits of monetary damages against
the benefit of specific performance. When measuring the benefits of
monetary damages, courts must consider two factors: 1) the practicality
of measuring monetary damages, and 2) the potential harm resulting
from a compelled merger. As discussed earlier, courts have simply
neglected to consider the second prong.

In many cases, this balance will tip in favor of specific performance
with little resistance. For example, if the contract is for the sale of a
unique business or private stock, then the scale tips in favor of specific
performance because the money damages cannot be accurately ascer-
tained due to the unique nature of the contract's subject matter. The
risk of harm is minimal because the result will only affect the immediate
parties to the transaction. On the other hand, when the case concerns
a merger or acquisition, courts must examine the propriety of money
damages with increased scrutiny because a forced merger will indirectly
affect many individuals. Thus, in order to tip the scale in favor of
specific performance, the court must find additional justification. A
court can do this by examining the availability of monetary compensa-
tion in more detail.

If the breaching entity is a public company, as in Tyson, Allegheny,
and C&S, then the court must consider the possibility that monetary
damages can be ascertained according to the value of the breaching
party's stock at the time of breach. In such cases, the innocent party can
arguably be compensated completely by an award of money damages
based on the value of the breaching party's stock at the time of breach.
To illustrate, consider this hypothetical: Company A enters into an
acquisition agreement with Company B whereby B will become a
subsidiary of A. Both companies are publicly held corporations.
Company B wrongfully terminates the agreement and Company A sues
for specific performance. Assume further that litigation has ensued for
years, and the parties have generated hostile feelings towards each
other. Rather than focusing on the estimated potential for future
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earnings or the "unique" qualities of Company B, a court should consider
the value of Company B at the time of breach. Company B can easily be
valued by noting the price-per-share on the New York Stock Exchange
and multiplying that price by the number of outstanding shares at the
time the contract was executed. The result will be Company B's net
worth. This figure will represent the value of the forgone benefit
suffered by Company A when the acquisition was terminated.

The hypothetical stated above represents the situation in the C&S
case; however, in that case, the court neglected to consider the propriety
of awarding First Federal the net worth of C&S as compensation for the
breached merger.'79 The same calculation is applicable to any transac-
tion in which the breaching party is a public enterprise with shares of
stock traded on the open market. On the other hand, a different result
occurs when the breaching party is a private company. In such cases, an
accurate estimation of damages is difficult because the worth of the
private enterprise is vague and uncertain. Valuation will be difficult
because there is no way to determine the breaching entity's fair market
value on the open market. In such cases, the necessity of complete
compensation will outweigh the risk of harm to constituents because
money damages will consist of nothing more than estimations. Wooster,
Hawaiian, Hyer, Bernier, Manton, and General Securities are consistent
with this result.5 0 However, in many cases, expert accountants are
hired to evaluate a company's net worth and future profit potential. The
innocent party may have hired accountants to determine the net worth
of the transaction. In such cases, the court should consider using the
figures as a measure of damages because such figures would necessarily
represent the value of the transaction to the innocent party.

As it stands today, courts very rarely consider the potentially adverse
effects of judicially compelled mergers. Instead, courts have elected to
focus solely on the practicality of assessing a monetary award. What has
been glossed over is the fact that litigation may ultimately create hostile
perceptions that otherwise would not have existed at the time of
negotiation. If the breaching company begins to loath its counterpart
during litigation, it may ultimately utilize the merger or acquisition as
a means to completely eliminate the representatives of the target
company. If this occurs, can we honestly say that the innocent party
was compensated by the decree of specific performance? It is true that

179. The court's reasoning for decreeing specific performance was very limited.
C&SlSovran, 266 Ga. at 107.

180. In addition, most private, closely held companies are relatively small entities with
a limited number of constituents. Therefore, the risk-of-harm factor is not as great as it
would be in cases involving large publicly owned corporations with numerous constituents.
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corporations cannot escape the "reality of today's M&A market" by
seeking recourse in a court of law; however, courts can avoid potential
problems in cases in which the breaching party is a publicly owned
corporation. In doing so, courts will begin to respect, rather than ignore,
the bargained-for-expectations formed during corporate negotiations.

BRANDON GRINSTED
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