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I. INTRODUCTION

Today's legal landscape is dotted with an abundance of civil rights
laws, but it has not always been so.1 In fact, Congress and the courts
virtually ignored civil rights until the Civil War catapulted the issue of
racial equality to the forefront. During the Reconstruction Era that
followed, Congress enacted the Civil Rights Acts of 1866, 1870, and 1871
because some states were not enforcing the rights of black citizens
guaranteed by the Civil War Amendments. Although Congress did not
enact any other major civil rights legislation during the next ninety
years, the 1960s saw an explosion of civil rights laws that has continued
to this day. Not surprisingly, this legislative explosion has been
accompanied by a litigation explosion to prevent and redress depriva-
tions.2 To illustrate, only 296 civil rights cases were commenced in
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1. As used in this Article, the terms "civil rights" and "civil rights laws" do not include
employment discrimination or employment discrimination laws. Therefore, cases brought
under Title VII of the Civil Rights Act of 1964, the Age Discrimination in Employment Act
of 1967, Title I of the Americans with Disabilities Act of 1990, and other traditional
employment discrimination laws are beyond the scope of this Article.

2. Of course, more civil rights laws means more lawsuits, but two landmark decisions
by the Supreme Court in 1961 and 1978 also contributed to this litigation explosion. See
infra text accompanying notes 6-11.
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federal court during the year ending June 30, 196 1,3 whereas 34,027
civil rights cases were commenced in federal court during the year
ending September 30, 2000.4

Civil rights laws are important because they define the terms under
which citizens and public officials interact on a daily basis and because
they protect cherished constitutional and statutory rights. Nevertheless,
the Supreme Court decides only a few civil rights cases each Term. As
a result, the Eleventh Circuit is the principal interpreter of the various
laws that protect the civil rights of the people of Georgia, Florida, and
Alabama. Because the Eleventh Circuit has the final word on most civil
rights issues that affect these people, its decisions are vital to under-
standing the strength (or weakness) of the protections afforded by the
various civil rights laws. Thus, we have endeavored in this Article to
discuss the Eleventh Circuit's significant civil rights decisions from the
past two years.5

II. 42 U.S.C. § 1983
Originally enacted in 1871 to enforce the guarantees of the Fourteenth

Amendment,6 § 1983 is among the oldest of our nation's civil rights
laws. Although § 1983 promised to protect all people from the depriva-
tion of federal constitutional and statutory rights by any person acting
"under color of" state law, the statute was essentially a dead letter for
the first ninety years of its existence because the term "under color of"
was construed narrowly to refer only to state-sanctioned deprivations.7
In 1961, however, the Supreme Court breathed new life into § 1983
when it held, in Monroe v. Pape,' that the statute should be interpreted
broadly to provide a remedy to any person who has been deprived of a

3. ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, JuDIcIAL BusINESS OF THE
UNITED STATES CoURTS--1961 ANNUAL REPORT OF THE DIRECTOR 238 (1961). This figure
represents only about 0.5% of all cases commenced in federal court during the year ending
June 30, 1961.

4. ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, JUDICIAL BUSINESS OF THE
UNITED STATES COURTs-2000 ANNUAL REPORT OF THE DIRECTOR 139 (2000). This figure
represents 13.1% of all cases commenced in federal court during the year ending September
30, 2000.

5. The survey period for articles appearing in the Eleventh Circuit Survey is typically
the calendar year preceding the year of publication, but we have included cases decided
during the past two calendar years (2000-2001) in the interest of providing the most
comprehensive coverage possible within space constraints.

6. Civil Rights Act of 1871, ch. 22, § 1, 17 Stat. 13, 13 (current version at 42 U.S.C.
§ 1983 (Supp. V 1999)).

7. See, e.g., Douglas v. City of Jeannette, 319 U.S. 157, 161-62 (1943).
8. 365 U.S. 167 (1961).
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federally protected right by a public official's unauthorized misuse or
abuse of authority. Additionally, in 1978 the Supreme Court held for
the first time, in Monell v. Department of Social Services,10 that
municipalities and other local government units are "persons" that may
be sued under § 1983.1 The breadth of those decisions, combined with
the fact that the statute is invoked primarily as a vehicle for enforcing
our most cherished constitutional rights, has made § 1983 the most
important, or at least the most frequently litigated, of the various civil
rights laws. Whether § 1983 has been able to fulfill its original promise
over the past four decades is beyond the scope of this Article, but several
issues that affect its ability to do so are discussed below.

Although § 1983 applies equally to both public officials and govern-
ment entities, a plaintiff suing a public official in his individual capacity
faces a slightly different prima facie case than a plaintiff suing a
government entity. Both plaintiffs must prove that (1) the defendant is
a "person"; 2 (2) the defendant acted "under color of" state law;13 (3)
the defendant deprived the plaintiff of a right protected by the United
States Constitution or a federal statute; and (4) the deprivation
proximately caused some injury that is redressable by an award of
damages or equitable relief.'4 A plaintiff suing a government entity
must also prove that (5) the deprivation was caused by an official policy
or custom of the entity. 5 Although the prima facie case against
individual-capacity defendants is not difficult to prove, the Supreme
Court has crafted a generous affirmative defense, the doctrine of

9. Id. at 183-87; see also 1 HAROLD S. LEWIS, JR. & ELIZABETH J. NORMAN, LITIGATING
EMPLOYMENT DISCRIMINATION AND CIVIL RIGHTS CASES § 2.4 (3d ed. 2002) (discussing
Monroe as the basis for modern § 1983 actions).

10. 436 U.S. 658 (1978).
11. Id. at 690. Monell overruled Monroe on this point. Id. at 695-701.
12. Despite its apparent simplicity, determining whether a defendant is a "person" for

purposes of § 1983 is not always an easy task. 2 LEWIS & NORMAN, supra note 9, § 17.35.
13. A closely related, yet still separate, requirement in most § 1983 cases is that the

plaintiff must show that the defendant engaged in conduct that constitutes state action.
1 LEWIS & NORMAN, supra note 9, §§ 2.11-2.16. The Eleventh Circuit decided two cases
during the survey period that involved the state-action requirement. Rayburn ex rel.
Rayburn v. Hogue, 241 F.3d 1341, 1348 (11th Cir. 2001) (holding that foster parents in
Georgia are not subject to suit under § 1983 because they are not state actors); Patrick v.
Floyd Med. Ctr., 201 F.3d 1313, 1316 (11th Cir. 2000) (holding that a private corporation
hired to manage a public hospital cannot be sued under § 1983 for denying a doctor's
application for medical staff membership and privileges when the management agreement
gives sole authority over such decisions to the corporation because there is no state action
involved).

14. 1 LEWIS & NORMAN, supra note 9, §§ 2.21, 2.41(a).
15. Id. §§ 2.30, 2.42(a).
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qualified immunity, that greatly restricts the ability of plaintiffs to
recover damages. 16 Conversely, the prima facie case against govern-
ment entities is much more formidable, but no immunity defense is
available to such defendants.17

A. Heightened Pleading Standard

When the Federal Rules of Civil Procedure were promulgated in 1938,
they replaced a heterogeneous system of code pleading with a homoge-
neous system of notice pleading.1 " Under Rule 8(a), a complaint must
simply include "a short and plain statement of the claim showing that
the pleader is entitled to relief." 9 As the Supreme Court held in
Conley v. Gibson,2 ° this requirement is satisfied, and a Rule 12(b)(6)
motion to dismiss must be denied, "unless it appears beyond doubt that
the plaintiff can prove no set of facts in support of his claim which would
entitle him to relief."' This liberal approach to pleading is designed
only to provide fair notice to the defendant of the plaintiff's claim and
the factual basis for that claim.22 Instead of requiring a plaintiff to
plead the facts upon which the claim is based with specificity, the Rules
contemplate that the parties will utilize discovery and other pretrial
procedures to uncover the facts and focus the issues.2"

16. Id. §§ 2.20, 2.40. Because this Article is written primarily for attorneys who
practice in the area of civil rights, some background knowledge of qualified immunity is
assumed. For our purposes, it suffices to say that in the seminal case redefining the
standard for qualified immunity, the Supreme Court held that "government officials
performing discretionary functions generally are shielded from liability for civil damages
insofar as their conduct does not violate clearly established statutory or constitutional
rights of which a reasonable person would have known." Harlow v. Fitzgerald, 457 U.S.
800, 818 (1982); see also Lassiter v. Ala. A & M Univ., Bd. of Trs., 28 F.3d 1146, 1149-51
(11th Cir. 1994) (en banc). For a discussion of the doctrine of qualified immunity, see 1
LEWIS & NORMAN, supra note 9, §§ 2.22-2.26. Of course, absolute immunity is also
available to public officials performing certain legislative, judicial, and prosecutorial
functions. Id. § 2.2.

17. 1 LEWIS & NORMAN, supra note 9, § 2.40. For a discussion of the case against
government entities, see id. §§ 2.30-2.36.

18. See generally 1 JAMES WM. MOORE ET AL., MOORE'S FEDERAL PRACTICE §§ 1.02-1.06
(3d ed. 2001); JACK H. FRIEDENTHAL ET AL., CiIL PROCEDURE § 5.1 (3d ed. 1999).

19. FED. R. CIV. P. 8(a)(2).
20. 355 U.S. 41 (1957).
21. Id. at 45-46.
22. Id. at 47.
23. Id. at 47-48. It should be noted, however, that Rule 9 does require certain claims

to be pleaded with specificity. FED. R. Cirv. P. 9(b) ('In all averments of fraud or mistake,
the circumstances constituting fraud or mistake shall be stated with particularity."); FED.
R. Civ. P. 9(c) ("A denial of performance or occurrence shall be made specifically and with
particularity."); FED. R. Civ. P. 9(g) ("When items of special damage are claimed, they shall
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Despite the minimalist nature of notice pleading embodied in Rule 8,
the flood of § 1983 actions in the late 1970s and early 1980s caused some
circuits, including the Eleventh Circuit, to adopt a heightened pleading
standard in an attempt to eliminate frivolous claims and to better
protect public officials and government entities from vexatious litiga-
tion.24 These are worthy goals to be sure, especially in today's litigious
society, but the problem with a heightened pleading standard is that it
subverts the structure of the Rules and'contravenes the Supreme Court's
holding in Conley. Indeed, § 1983 claims are not included in the list of
claims in Rule 9 that must be pleaded with specificity; therefore, absent
an amendment to the Rules or the enactment of a statute to the
contrary, a § 1983 plaintiff should not have to plead more than Rule 8(a)
requires.

In Leatherman v. Tarrant County Narcotics Intelligence & Coordina-
tion Unit,2" the Supreme Court recognized the inconsistency between
a heightened pleading standard in § 1983 cases against government
entities and the limited pleading requirements set forth in Rule 8(a) and
described in Conley." Invoking the maxim expressio unius est exclusio
alterius, the Court held that § 1983 actions against government entities
cannot be subjected to a heightened pleading standard because Rule 9
does not include such actions in its list of actions that require specificity
in pleading. The Court acknowledged that there might be some
utility to a heightened pleading standard in § 1983 actions against
government entities, but concluded that such a specificity requirement
must derive from an amendment to the Rules, not from judicial
interpretation. 28 "In the absence of such an amendment, federal courts
and litigants must rely on summary judgment and control of discovery
to weed out unmeritorious claims sooner rather than later."29

The Court limited its holding in Leatherman to § 1983 actions against
government entities and expressly declined to consider whether a
heightened pleading standard would be appropriate in § 1983 actions
against individuals."0 However, although the Court hinted that its
qualified immunity jurisprudence might countenance a heightened

be specifically stated.").
24. 2 LEWIS & NORMAN, supra note 9, § 17.80, at 115. In addition, the Supreme Court

has called for a "firm application of the Federal Rules of Civil Procedure" in civil rights
actions. Butz v. Economou, 438 U.S. 478, 508 (1978).

25. 507 U.S. 163 (1993).
26. Id. at 168.
27. Id.
28. Id.
29. Id. at 168-69.
30. Id. at 166-67.
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pleading standard in § 1983 actions against individuals, 1 its reasoning
suggests otherwise. While the Court noted that qualified immunity is
not available to government entities,32 which means that the policies
underlying qualified immunity do not apply, it based its decision on the
conflict between the Fifth Circuit's heightened pleading standard and
the paramount system of notice pleading established by Rule 8, as well
as the absence in Rule 9 of a specificity requirement for § 1983
actions.33  The Court's reasoning suggests that it endorses a trans-
substantive approach to pleading-that is, the limited pleading
requirements set forth in Rule 8 apply equally to all kinds of actions
except those specified in Rule 9. Therefore, because the same procedural
rules apply in § 1983 actions against individuals, a heightened pleading
standard in such actions would seem to be equally inappropriate.

Nevertheless, the Eleventh Circuit continued to require heightened
pleading in § 1983 actions against individuals after the Supreme Court's
decision in Leatherman.34 As the court explained,

[Wihile Fed.R.Civ.P. 8 allows a plaintiff considerable leeway in framing
its complaint, this circuit, along with others, has tightened the applica-
tion of Rule 8 with respect to § 1983 cases in an effort to weed out
nonmeritorious claims, requiring that a § 1983 plaintiff allege with
some specificity the facts which would make out its claim. Some
factual detail in the pleadings is necessary to the adjudication of § 1983
claims. This is particularly true in cases involving qualified immunity,
where we must determine whether a defendant's actions violated a
clearly established right. Accordingly, when reviewing a district court's
disposition of a motion to dismiss a § 1983 claim on qualified immunity
grounds, we are guided both by the regular 12(b)(6) standard and by
the heightened pleading requirement. 3

31. Id.
32. Id. at 166 (citing Owen v. City of Independence, 445 U.S. 622, 650 (1980)).
33. Id. at 168.
34. GJR Invs., Inc., v. County of Escambia, 132 F.3d 1359, 1368 (11th Cir. 1998)

(stressing that "the heightened pleading requirement is the law of this circuit"). In GJR
Investments, Inc., the Eleventh Circuit acknowledged the Supreme Court's holding in
Leatherman, but specifically declined to apply it to § 1983 actions against individuals. Id.

35. Id. at 1367 (citation omitted); see also Oladeinde v. City of Birmingham, 963 F.2d
1481, 1485 (11th Cir. 1992); Arnold v. Bd. of Educ. of Escambia County, 880 F.2d 305, 309-
10 (11th Cir. 1989).
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The court's rationale for this appears to be that qualified immunity is a
substantive right 36 to be free from suit, not just liability, that cannot
be subordinated to or affected by a rule of procedure.37

Although the Supreme Court has not directly addressed the validity
of a heightened pleading standard in § 1983 actions against individuals,
it implied in Crawford-El v. Britton38 that it would invalidate such a
requirement despite the goals of qualified immunity.39 The specific
holding in Crawford-El was that federal courts may not impose a
heightened proof standard in § 1983 actions requiring proof of improper
motive,4" but the Court's reasoning was much broader. First, the Court
reiterated that qualified immunity is indeed an affirmative defense that
a defendant must plead in the answer.41 A heightened pleading
standard is inconsistent with this established principle because a
plaintiff should not be required to anticipate an affirmative defense that
has not yet been asserted. Second, echoing the reasoning in Leather-
man, the Court held that a heightened proof standard is impermissible
because the goals underlying qualified immunity are insufficient to
override the remedial and deterrent purposes of § 1983, especially given
the fact that neither § 1983 nor the Rules provide any support for such
a requirement." Third, the Court commented, "In the past we have
consistently declined similar invitations to revise established rules that
are separate from the qualified immunity defense."4" Finally, as it
observed in Leatherman, the Court noted that "[its] cases demonstrate
that questions regarding pleading, discovery, and summary judgment are
most frequently and most effectively resolved either by the rulemaking
process or the legislative process."44 In sum, the Court in Crawford-El

36. The Supreme Court undermined the status of qualified immunity as a substantive
right when it held that the remedial and deterrent purposes of § 1983 neither preempt
state rules of procedure nor compel states to follow the federal courts' construction of the
collateral order doctrine. Johnson v. Fankell, 520 U.S. 911, 916-23 (1997). Therefore,
§ 1983 defendants in state court are not entitled to an interlocutory appeal from a denial
of qualified immunity if the state's rules of procedure do not provide for one. Id. at 913.

37. See GJR Invs., Inc., 132 F.3d at 1367. The legal basis for retaining a heightened
pleading standard in § 1983 actions against individuals appears to be the Rules Enabling
Act, which provides that the general rules of practice and procedure "shall not abridge,
enlarge or modify any substantive right." 28 U.S.C. § 2072(b) (2000).

38. 523 U.S. 574 (1998).
39. Id. at 595.
40. Id. at 594.
41. Id. at 587.
42. Id. at 594-95.
43. Id. at 595 (citing Leatherman, 507 U.S. at 164-69).
44. Id.
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reiterated its adherence to the trans-substantive approach to pleading,
under which a heightened pleading standard should be impermissible in
all § 1983 actions.

Curiously, however, the Eleventh Circuit seems to have interpreted
Crawford-El as supporting a heightened pleading standard, at least in
§ 1983 actions against individuals involving claims that require proof of
improper motive.45 On the other hand, two judges in the Middle
District of Alabama have recognized that Crawford-El casts doubt on the
continued viability of the Eleventh Circuit's heightened pleading
standard, but they distinguished Crawford-El and concluded that, in the
absence of direct Supreme Court or Eleventh Circuit authority to the
contrary, they were bound to apply that standard.46  Against this
landscape, the Eleventh Circuit decided two cases during the survey
period that involved the heightened pleading standard.

The first case, Kyle K v. Chapman,47 involved an autistic child who
was a patient at Central State Hospital ("CSH") in Georgia. During the
time Kyle was a patient at CSH, from age ten to age fifteen, he exhibited
continuous self-abusive behavior. Kyle's parents sued various people
associated with CSH, alleging that their son was denied medical
treatment (i.e., the staff at CSH failed to protect Kyle from his self-
abusive behavior) and was physically and mentally abused in violation
of the Due Process Clause of the Fourteenth Amendment. Six of the
defendants were nonprofessional Health Services Technicians who
provided direct care to Kyle. Those defendants moved to dismiss the
claims against them under Rule 12(b)(6) on the ground that they were
entitled to qualified immunity. The district court denied the motion.48

With respect to plaintiffs' claim for physical and mental abuse, the
Eleventh Circuit began by observing that the Due Process Clause
guarantees a safe environment to patients in a mental hospital.4 9

45. Brown v. Cochran, 171 F.3d 1329, 1332-33 (11th Cir. 1999).
46. Edwards v. Ala. Dep't of Corr., 81 F. Supp. 2d 1242, 1253 (M.D. Ala. 2000)

(Thompson, J.); Shows v. Morgan, 40 F. Supp. 2d 1345, 1357-58 (M.D. Ala. 1999)
(Thompson, J.); Ross v. Alabama, 15 F. Supp. 2d 1173, 1191 n.10 (M.D. Ala. 1998)
(DeMent, J.); Helton v. Hawkins, 12 F. Supp. 2d 1276, 1280-81 (M.D. Ala. 1998)
(Thompson, J.); see also Gainer v. City of Winter Haven, 170 F. Supp. 2d 1225, 1232 (M.D.
Fla. 2001) (Kovachevich, J.) (noting the potential conflict between the Eleventh Circuit's
heightened pleading standard and the Supreme Court's decision in Crawford-El); Scott v.
Estes, 60 F. Supp. 2d 1260, 1271 (M.D. Ala. 1999) (Thompson, J.) (doubting the
constitutionality of the Eleventh Circuit's heightened pleading standard in light of
Crawford-El).

47. 208 F.3d 940 (11th Cir. 2000).
48. Id. at 941-42.
49. Id. at 943 (citing Youngberg v. Romeo, 457 U.S. 307, 315-16 (1982)).
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Furthermore, a complaint alleging that the caregivers in a mental
hospital physically or mentally abused a patient states a violation of this
constitutional right.5" Defendants argued that the complaint did not
allege abuse with sufficient factual detail to overcome qualified
immunity.5' Specifically, defendants argued that the complaint was
deficient because it accused all the defendants of abuse collectively
rather than individually and because Kyle's mental disability made him
unable to report the alleged abuse.52 The court rejected those argu-
ments because it found that the complaint could be reasonably read to
allege that all defendants were responsible for the alleged abuse and
because Kyle's inability to communicate was a question of proof, not
pleading.5" As a result, the court held that the complaint was sufficient
to survive defendants' Rule 12(b)(6) motion, and therefore defeat
qualified immunity, because it "alleges with sufficient particularity facts
establishing a causal connection between defendants' actions and the
alleged constitutional violation."54 The court explained, "In this case,
plaintiffs have identified the defendants who were personally involved
in the care of Kyle and in the alleged acts upon which the alleged
constitutional violation is based."55 That, the court noted, was suffi-
cient to satisfy Rule 8(a)'s requirement that the complaint merely
contain a short and plain statement of facts sufficient to allege a
violation of a clearly established constitutional right.5 6

The Eleventh Circuit's decision in Kyle K suggests that the court is
retreating, at least somewhat, from the heightened pleading standard
that it reaffirmed as recently as 1998. 57 Although the court in Kyle K.
held that the complaint alleged facts with "sufficient particularity" to
overcome qualified immunity, it did so by reference not to the heightened
pleading standard as discussed in GJR Investments, Inc., but rather to
the basic pleading requirements of Rule 8(a). 8 Moreover, the court
cited the Eleventh Circuit's primary cases involving the heightened
pleading standard, GJR Investments, Inc., and Oladeinde, only insofar
as they dealt with the problem of "shotgun pleading." 9 Because the

50. Id.
51. Id.
52. Id. at 944.
53. Id.
54. Id.
55. Id.
56. Id.
57. See G.J.R. Invs., Inc., 132 F.3d at 1367.
58. 208 F.3d at 944.
59. Id. The term "shotgun pleading" describes a complaint that "'presents scores of

allegations regardless of their relevance and incorporates them in their entirety into
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complaint in Kyle K did not suffer from that problem, the court
apparently found that those cases did not apply.6" Implicitly, then, the
court indicated that the heightened pleading standard exists only to
remedy the problem of "shotgun pleading." However, there is no support
in GJR Investments, Inc., or Oladeinde for that conclusion. Thus, after
Kyle K the Eleventh Circuit's position on the heightened pleading
standard was, to say the least, uncertain.

Unfortunately, the second case, Marsh v. Butler County,61 did nothing
to clarify the uncertainty created by Kyle K, even though it produced an
en banc opinion from the court. Plaintiffs, an inmate and a pretrial
detainee at the Butler County Jail in Greenville, Alabama, sued Butler
County, the Butler County Commission, and the Butler County Sheriff
under § 1983 after four other prisoners assaulted and severely injured
them on consecutive days in July 1996. Plaintiffs alleged that defen-
dants violated their Eighth and Fourteenth Amendment rights by acting
with deliberate indifference to unreasonably dangerous conditions at the
jail, and that defendants violated plaintiff Owens's Fourteenth Amend-
ment rights by acting with deliberate indifference to his serious medical
needs. The district court dismissed the complaint in its entirety.62

A panel of the Eleventh Circuit reversed, holding that the complaint
alleged sufficient facts to find both entity and individual liability. 3

The panel's decision was premised on its assertion that the basic
pleading requirements in Rule 8(a) "[are] no different in cases brought
under Section 1983."64 Citing Leatherman, the panel explained that
"the [Supreme] Court has explicitly held that courts may not apply a
'heightened pleading standard' over and above the dictates of Federal
Rule of Civil Procedure 8(a) to claims under Section 1983 ."65 That
statement is true insofar as government entities are concerned, but the
Supreme Court has never explicitly held that courts may not apply a
heightened pleading standard in § 1983 actions against individuals.
Moreover, the Eleventh Circuit has explicitly held that courts must
apply a heightened pleading standard in § 1983 actions against
individuals. Because the panel rejected that precedent, the basic

several counts asserting discrete claims for relief, each of which contains several references
to haphazardly described constitutional "rights."'" Id. (quoting GJR Invs., Inc., 132 F.3d
at 1368).

60. Id.
61. 268 F.3d 1014 (11th Cir. 2001) (en banc).
62. Id. at 1023-26.
63. Marsh v. Butler County, 225 F.3d 1243, 1251, 1258 (11th Cir. 2000).
64. Id. at 1246.
65. Id.
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premise underlying its decision was incorrect as applied to the individu-
al-capacity claims against the sheriff.

If the panel had been writing on a clean slate, its decision would have
been praiseworthy for following the Supreme Court's rationale in
Leatherman and Crawford-El. But the panel was writing on a slate that
already included GJR Investments, Inc., and Oladeinde, and it had no
authority to ignore or overrule those cases.66 The perfect opportunity
to clarify the role of the heightened pleading standard, and even to
overrule GJR Investments, Inc., and Oladeinde, came when the court
voted to reconsider Marsh en banc. However, by not even mentioning
the term "heightened pleading standard," the en banc majority not only
failed to take advantage of that opportunity, despite being provoked by
the clear misstatement of law in the panel opinion, but also created more
confusion in the process. In the end, the court held that the complaint
sufficiently stated a claim for deliberate indifference to unsafe conditions
at the jail, but that it failed to state a claim for deliberate indifference
to plaintiff Owens's serious medical needs.67 In reaching that conclu-
sion, the court noted that "[o]nce the affirmative defense of qualified
immunity is advanced, the allegations of the complaint take on great
importance in a lawsuit."' Accordingly, a Rule 12(b)(6) motion based
on qualified immunity should succeed when

(1) from the face of the complaint, (2) [the court] must conclude that
(even if a claim is otherwise sufficiently stated), (3) the law supporting
the existence of that claim-given the alleged circumstances-was not
already clearly established, (4) to prohibit what the government-official
defendant is alleged to have done, (5) before the defendant acted. 9

Although the majority never used the term "heightened pleading
standard" in its discussion of plaintiff Owens's individual-capacity claim
against the sheriff for deliberate indifference to his serious medical
needs, its discussion about the relationship between Rule 12(b)(6) and
qualified immunity certainly suggests that it intended to subject the
individual-capacity claims to more stringent pleading requirements.
Judge Barkett, who authored the panel opinion, astutely recognized this
in her dissenting opinion:

66. See Sherry Mfg. Co. v. Towel King of Fla., Inc., 822 F.2d 1031, 1034 n.3 (11th Cir.
1987) ("Absent reconsideration en banc or a contrary decision by the Supreme Court, a
panel decision of this circuit is binding upon all future panels.").

67. 268 F.3d at 1040.
68. Id. at 1022.
69. Id. at 1023.
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Under Supreme Court precedent and the Federal Rules of Civil
Procedure, a court ruling on a motion to dismiss is required to accept
a plaintiff's allegations as true and construe those allegations in the
light most favorable to the plaintiff. In failing to do so here, the
majority conflates the degree of specificity required of a complaint to
adequately allege a substantive fact and the actual substantive facts
which must be alleged to state a claim. To the extent that the majority
suggests a different standard for pleading in anticipation of the
affirmative defense of qualified immunity, the Supreme Court has held
that "questions regarding pleading.., are most frequently and most
effectively resolved either by the rulemaking process or the legislative
process." Crawford-El v. Britton, 523 U.S. 574, 595, 118 S.Ct. 1584,
140 L.Ed.2d 759 (1998) .... Here, although the majority implies that
the policy concerns behind qualified immunity justify requiring more
particular allegations from Owens's complaint, "that is a result which
must be obtained by the process of amending the Federal Rules, and
not by judicial interpretation." Leatherman, 507 U.S. at 168, 113 S.Ct.
1160 .... Indeed, when Congress has wished to impose a heightened
pleading standard, it has not hesitated to do so, either in the Federal
Rules of Civil Procedure, see Fed.R.Civ.P. 9(a) .... or by statute, see
15 U.S.C. § 78u-4 et seq ..... 70

After reading Marsh and Kyle K, one is left to wonder about the

status of the heightened pleading standard in § 1983 actions against
individuals in the Eleventh Circuit. The decision in Kyle K. suggests at

least a partial repudiation of the heightened pleading standard, but the
decision in Marsh seems to resurrect it, albeit covertly. As a result, it
is impossible to say with any degree of certainty whether the heightened
pleading standard remains viable in the Eleventh Circuit. Technically,

of course, because neither Kyle K nor Marsh overruled GJR Investments,

Inc., or Oladeinde (as a panel opinion, Kyle K. could not have overruled

either case), the district courts should continue to apply the heightened
pleading standard as the law of this circuit until they are directly
instructed otherwise by the Eleventh Circuit sitting en banc or by the

Supreme Court.

70. Id. at 1060 n.1 (Barkett, J., concurring in part and dissenting in part). Interesting-
ly, Judge Birch joined Judge Barkett's panel opinion, but he sided with the majority on
reconsideration en banc.
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B. Analytical Framework for Evaluating Assertions of Qualified
Immunity

In Harlow v. Fitzgerald,71 the Supreme Court provided a rather
detailed analysis of the components of and the justification for the
affirmative defense of qualified immunity, but it did not give explicit
instructions as to how district courts should evaluate assertions of the
defense. The Court did state, however, that "[o]n summary judgment,
the judge appropriately may determine, not only the currently applicable
law, but whether that law was clearly established at the time an action
occurred."72 Seizing on this statement, the Court in Siegert v. Gilley73

squarely addressed the analytical framework for determining whether
a public official is entitled to qualified immunity.74 The Court held, "A
necessary concomitant to the determination of whether the constitutional
right asserted by a plaintiff is 'clearly established' at the time the
defendant acted is the determination of whether the plaintiff has
asserted a violation of a constitutional right at all."75 The Court found
this to be a preliminary issue that should be determined, not assumed,
before considering whether the law was clearly established.76 Deter-
mining whether the alleged constitutional right is currently cognizable
before considering whether the law was clearly established is a more
desirable approach, the Court noted, because it better promotes the
underlying goals and policies of qualified immunity.77

In County of Sacramento v. Lewis,7" the Court reiterated its holding
in Siegert that "the better approach to resolving cases in which the
defense of qualified immunity is raised is to determine first whether the
plaintiff has alleged a deprivation of a constitutional right at all."79

Only if the plaintiff has done so should a court consider whether that
right was clearly established at the time the alleged deprivation
occurred. 0 The Court acknowledged the "generally sound rule of
avoiding determination of constitutional issues," but concluded that the
rule does not apply in cases involving qualified immunity because "even
a finding of qualified immunity requires some determination about the

71. 457 U.S. 800 (1982).
72. Id. at 818.
73. 500 U.S. 226 (1991).
74. Id. at 231.
75. Id. at 232.
76. Id. at 232-33.
77. Id. at 232.
78. 523 U.S. 833 (1998).
79. Id. at 841 n.5.
80. Id.
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state of constitutional law at the time the officer acted."8 1 In addition
to better promoting the underlying goals and policies of qualified
immunity, the Court indicated that the Siegert approach was more
desirable because of the importance of developing constitutional law
through qualified immunity jurisprudence: "What is more significant is
that if the policy of avoidance were always followed in favor of ruling on
qualified immunity whenever there was no clearly settled constitutional
rule of primary conduct, standards of official conduct would tend to
remain uncertain, to the detriment both of officials and individuals."82

However, some circuits, including the Eleventh Circuit, refused to
follow the approach suggested in Siegert in all cases.83 As a result, in
a pair of 1999 decisions, Conn v. Gabbert4 and -Wilson v. Layne,5 the
Supreme Court held that the Siegert approach is now mandatory. As the
Court held in Conn, "a court must first determine whether the plaintiff
has alleged the deprivation of an actual constitutional right at all, and
if so, proceed to determine whether that right was clearly established at
the time of the alleged violation."86 And in Wilson the Court reiterated
the dual policies that justified making the Siegert approach mandatory:
(1) "[tlhis order of procedure is designed to 'spare a defendant not only
unwarranted liability, but unwarranted demands customarily imposed
upon those defending a long drawn out lawsuit,' 8

' and (2) "[d]eciding
the constitutional question before addressing the qualified immunity
question also promotes clarity in the legal standards for official conduct,
to the benefit of both the officers and the general public." 8 Just last
year, in Saucier v. Katz, 9 the Court reaffirmed the mandatory nature
of the Siegert approach as well as the reasons for itY°

Despite the mandatory language used by the Supreme Court in Conn,
Wilson, and Saucier, the Eleventh Circuit refused to follow the Siegert
approach in two cases decided during the survey period.91 In the first

81. Id.
82. Id.
83. See, e.g., Spivey v. Elliott, 41 F.3d 1497, 1498-99 (11th Cir. 1995) (withdrawing a

prior opinion that followed the Siegert approach and substituting in its place an opinion
that granted qualified immunity solely based on the fact that the right at issue was not
clearly established at the time the defendants acted).

84. 526 U.S. 286 (1999).
85. 526 U.S. 603 (1999).
86. 526 U.S. at 290 (emphasis added).
87. 526 U.S. at 609 (quoting Siegert, 500 U.S. at 232).
88. Id. (citing County of Sacramento, 523 U.S. at 841 n.5).
89. 533 U.S. 194 (2001).
90. Id. at 201.
91. To be fair, the Eleventh Circuit did follow the Siegert approach in many of its

§ 1983 decisions during the survey period. See, e.g., Hope v. Pelzer, 240 F.3d 975, 977-82
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case, Denno v. School Board of Volusia County,9 2 plaintiff's son, a high
school student and Civil War enthusiast, was discussing Civil War
history and his participation in Civil War re-enactments with some
friends during lunch at school. During the quiet conversation, plaintiff's
son displayed a small Confederate battle flag to his friends. Assistant
Principal Dennis Roberts saw the flag and ordered plaintiff's son to put
it away. When plaintiff's son attempted to explain the historical
significance of the flag, Roberts told him to come to an administrative
office, and that he was suspended from school. Upon arriving at the
office, plaintiff's son saw another student who had been brought there
for wearing a shirt that bore the Confederate flag and had been ordered
to turn his shirt inside out. Plaintiff's son urged the other student to
stand up for his First Amendment rights. Plaintiff sued Roberts,
another assistant principal, and the school board under § 1983, alleging
that her son's suspension violated his First Amendment rights. The
district court dismissed plaintiffs claim against the individual defen-
dants pursuant to Rule 12(b)(6), finding that they were entitled to
qualified immunity.

93

After reviewing the legal standards developed in two Supreme Court
cases involving the First Amendment rights of students in public schools,
the Eleventh Circuit concluded that pre-existing law did not dictate
which standard applied.9 4 Because it was not clearly established under
one of those standards that the individual defendants' conduct violated
the First Amendment, the court held that they were entitled to qualified
immunity.95 Although the court recognized that an argument could be
made that one of those standards was applicable in this case, it
expressly declined to decide that question, thereby avoiding a decision
on the merits of the substantive constitutional issue.' The court
justified its decision not to decide the substantive constitutional issue on
the grounds that (1) the parties had not argued that it should do so, and
(2) this case was "one of those exceptional cases in which [it was] not
required to do so."9' Thus, the law on this issue is still not clearly
established, which means that the individual defendants will be entitled

(11th Cir. 2001), cert. granted, 122 S. Ct. 802, amended by 122 S. Ct. 933 (2002). Hope is
fully discussed in Part II.E.

92. 218 F.3d 1267 (11th Cir. 2000).
93. Id. at 1269-71.
94. Id. at 1271-75.
95. Id. at 1275.
96. Id. at 1274 n.5.
97. Id.
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to qualified immunity the next time a case arises with materially similar
facts.

Interestingly, the court did not even acknowledge the existence of
Conn or Wilson (the Supreme Court had not decided Saucier at the
time). Instead, the court cited Santamorena v. Georgia Military
College as support for its decision not to decide the substantive
constitutional issue.99 In Santamorena the Eleventh Circuit held that
the "better approach'" espoused by the Supreme Court in County of
Sacramento did not impose an absolute requirement on lower courts to
decide the merits of the substantive constitutional issue first. 100 Thus,
the court in Santamorena concluded that "the Supreme Court did not
mean to nullify all the traditional restraint principles or to take away all
our discretion to analyze particular qualified immunity cases, involving
perplexing constitutional issues, without first deciding whether the
constitutional right exists."'0 ' However, Santamorena was decided
eight months before the Supreme Court decided Conn and almost ten
months before the Supreme Court decided Wilson. Consequently,
although Santamorena may very well have had a solid legal foundation
when it was decided because of the Supreme Court's permissive
language in County of Sacramento, that foundation crumbled when the
Supreme Court decided Conn and Wilson.

In the second case, Hudson v. Hall,"°2 a police officer stopped the car
in which plaintiffs were traveling because the driver failed to signal
when he turned right from a gas station onto Tara Boulevard in Clayton
County, Georgia. After ordering plaintiffs to exit the vehicle, the officer
searched each plaintiff and the vehicle. Finding no contraband, the
officer instructed plaintiffs to get back into the vehicle and to leave the
scene. Plaintiffs sued the officer, the police chief, and the county,
alleging that the officer violated their Fourth Amendment rights by
unlawfully stopping the vehicle, searching the vehicle, and searching
them. The district court found that the officer was entitled to qualified
immunity for the initial traffic stop and for the search of the vehicle, but
not for the search of plaintiffs. 10 3

With respect to the initial traffic stop, the Eleventh Circuit noted the
well-settled law that "a police officer may conduct a traffic stop where
the officer has probable cause to believe that a traffic violation has

98. 147 F.3d 1337 (11th Cir. 1998).
99. 218 F.3d at 1274 n.5.

100. 147 F.3d at 1343 (quoting County of Sacramento, 523 U.S. at 841 n.5).
101. Id. at 1344.
102. 231 F.3d 1289 (11th Cir. 2000).
103. Id. at 1291-93.
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occurred."' °4 Thus, the question on appeal was "whether [the officer]
clearly lacked probable cause to believe that Hudson-by turning from
a gas station without a turn signal-violated the traffic laws of
Georgia."0 5 Answering this question in the negative, the court held
that the district court properly granted the officer qualified immunity for
the initial traffic stop because (1) the applicability of the statute to this
situation was unclear from its plain language, and (2) pre-existing law
did not clearly establish that the statute was inapplicable to a turn from
a private driveway onto a public roadway.' As such, a reasonable
officer could have concluded that there was probable cause to believe
that plaintiffs had violated the statute requiring the use of turn
signals.107

In reaching this conclusion, the court "recognize[d] that the Supreme
Court has written that generally we should-when we adjudicate
qualified immunity cases-first decide whether the defendant has
violated federal law at all before considering whether the law was clearly
established." 10 8 Because the court misinterpreted Conn and Wilson as
saying "should" rather than "must," it is not surprising that the court
did not consider the Siegert approach to be "required absolutely."' 9

Noting that the determination of whether probable cause existed and
whether the Fourth Amendment was violated) turned on a difficult
question of state law (whether the statute applied to a turn from a
private driveway onto a public roadway) that was not answered by the
plain language of the statute or the Georgia courts, the court said that
it could resolve the substantive constitutional issue only by certifying the
question to the Georgia Supreme Court."0 However, the court decided
that certification of this question "would be an exercise in futility and a
waste of the time and resources of both this Court and the Georgia
Supreme Court" because the officer would be entitled to qualified
immunity regardless of the answer provided by the Georgia Supreme
Court."' Thus, despite the mandatory language in Conn and Wilson,
the court found that an exception to the Siegert approach was warranted
in Hudson.

104. Id. at 1295 (citing Whren v. United States, 517 U.S. 806, 810 (1996)).
105. Id.
106. Id.
107. Id. at 1296.
108. Id. at 1295 n.5 (citing Wilson, 526 U.S. at 609).
109. Id.
110. Id.
111. Id. at 1296 n.5.
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It is difficult, if not impossible, to reconcile the Eleventh Circuit's
decisions in Denno and Hudson with the Supreme Court's decisions in
Conn, Wilson, and Saucier.112 Admittedly, there is a good argument
that judicial economy and efficiency would be better served by permit-
ting circuit and district courts to avoid adjudicating the merits of a
difficult constitutional issue when the qualified immunity issue is
obvious:113

Since a plaintiff must show both that there is a constitutional right
that is allegedly violated and that the right was clearly established at
the time, a negative decision on either prevents the plaintiff from going
forward. Once it is determined that there is no clearly established
right, the Court could well leave for another day the determination as
to whether there is such a right, albeit not one that a reasonable
person would have known....

This exercise is probably of more interest to the bench and bar for
future cases than to the parties in this particular case. Once there has
been a determination that there is no "clearly established" right, the
parties can accomplish little in pursuing the question of whether there
is a right at all. The same parties will win and the same parties will
lose regardless of the court's decision on that point. Those who differ
with the decision of the court could write it off as dictum....
... In any event, a determination of whether a right is clearly

established will always require no more, and will often require less,
analysis than is required to decide whether the allegedly violated
constitutional right actually exists in the first place. Moreover,
deciding the case on the "clear establishment" element comports with
the well-established principle of disfavoring reaching substantive
constitutional issues if a case can be resolved on other grounds."'

112. Denno and Hudson are particularly puzzling in light of the fact that the Eleventh
Circuit has previously recognized that it is required to follow the Siegert approach. Hartley
v. Parnell, 193 F.3d 1263, 1268, 1270-71 (11th Cir. 1999).

113. Three Supreme Court Justices have endorsed this view. See County of
Sacramento, 523 U.S. at 858-59 (Breyer, J., concurring) (noting that Siegert "should not be
read to deny lower courts the flexibility, in appropriate cases, to decide 42 U.S.C. § 1983
claims on the basis of qualified immunity, and thereby avoid wrestling with constitutional
issues that are either difficult or poorly presented"); id. at 859 (Stevens, J., concurring in
the judgment) ("When, however, the question is both difficult and unresolved, I believe it
wiser to adhere to the policy of avoiding the unnecessary adjudication of constitutional
questions."); Siegert, 500 U.S. at 235 (Kennedy, J., concurring in the judgment) ("If it is
plain that a plaintiff's required malice allegations are insufficient but there is some doubt
as to the constitutional right asserted, it seems to reverse the usual ordering of issues to
tell the trial and appellate courts that they should resolve the constitutional question
first.").

114. Spivey, 41 F.3d at 1499 (citation omitted).
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However, Conn, Wilson, and Saucier do not contemplate any exceptions
to the Siegert approach. Indeed, there are three important reasons why
the Eleventh Circuit should ensure that it consistently follows the
Siegert approach in the future.

First, only by following the Siegert approach will the courts be able to
preserve the potential of § 1983 as a vehicle for announcing and
clarifying constitutional rights, at least in cases against defendants sued
in their individual capacity.' The practical consequence of following
the Siegert approach is that the standards governing the conduct of
public officials will become more certain, which may, in turn, decrease
the number of actions brought under § 1983. In any event, following the
Siegert approach will often work to the advantage of future plaintiffs and
to the disadvantage of future defendants.11 For example, "even if, in
the rights-deciding case (Case 1), the qualified immunity defense
ultimately prevails, the right may have been sufficiently declared there
to be deemed clearly established, and thus defeat a claim of immunity
in a subsequent action (Case 2).""' Conversely, deciding the "clearly
established" question before ruling on the merits of the substantive
constitutional issue, as the Eleventh Circuit did in Denno and Hudson,
will benefit defendants because the law will never become clearly
established if the courts consistently refuse to decide whether a
particular kind of conduct violates a constitutional right. As a result, if
a court is presented with successive cases involving materially similar
egregious conduct, it would be forced to grant qualified immunity to the
defendant in the second case because it refused to decide in the first case
whether that conduct violates a constitutional right.

Second, following the Siegert approach has significant implications in
cases brought against both an individual and a government entity.
Because an entity's liability is partially derivative of the liability of its
employee, an entity cannot be liable if its employee is granted qualified
immunity on the ground that the employee did not violate a currently
cognizable right of the plaintiff." 8  In contrast, if the employee is
granted qualified immunity on the ground that his conduct did not
violate clearly established law or that a reasonable person in the
employee's position would not have realized that his conduct violated the

115. 1 LEWIS & NORMAN, supra note 9, § 2.22, at 95.
116. Id. § 2.41(d), at 230-32. We say "usually" because the ability of the Siegert

approach to declare constitutional rights may be limited in certain circumstances. Id.
§ 2.41(d), at 231-32.

117. Id. § 2.41(d), at 231.
118. Id. § 2.22, at 107.
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plaintiff's rights, the entity may still be liable if the plaintiff proves
causation, damages, and the existence of a policy or custom.11 9

Finally, following the Siegert approach has significant implications in
cases brought against individuals regardless of whether the plaintiff has
also asserted a claim against a government entity. Because a ruling
that an individual is entitled to qualified immunity on the ground that
no constitutional violation has occurred is essentially a finding that the
complaint fails to state a claim upon which relief can be granted, the
individual is relieved from liability altogether. 20 However, a ruling
that an individual is entitled to qualified immunity on the ground that
his conduct did not violate clearly established law, or that a reasonable
person in the employee's position would not have realized that his
conduct violated the plaintiff's rights, relieves the individual from
liability for damages only.'2 ' Therefore, following the Siegert approach
better implements the basic rationale underlying qualified immunity,
which is to provide immunity from suit, not just from liability, because
a decision on the merits of the constitutional issue that is favorable to
the defendant effectively ends the case without leaving open the
possibility of prospective relief.122

C. First Amendment

1. Free Speech Rights of Public Employees. In the landmark
case involving the free speech rights of public employees, Pickering v.
Board of Education,23 the Supreme Court recognized that public
employers may not take adverse employment action against their
employees in retaliation for speech that is protected by the First
Amendment. 124  However, the Court also recognized that the First
Amendment rights of public employees are not absolute:

At the same time it cannot be gainsaid that the State has interests as
an employer in regulating the speech of its employees that differ
significantly from those it possesses in connection with regulation of
the speech of the citizenry in general. The problem in any case is to
arrive at a balance between the interests of the [employee], as a

119. Id. § 2.22, at 107-08.
120. Id. § 2.22, at 108.
121. Id.
122. Id. § 2.41(d), at 231.
123. 391 U.S. 563 (1968).
124. Id. at 568; see also Connick v. Myers, 461 U.S. 138, 140 (1983) (recognizing that

"a public employee does not relinquish First Amendment rights to comment on matters of
public interest by virtue of government employment").
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citizen, in commenting upon matters of public concern and the
interests of the State, as an employer, in promoting the efficiency of
the public services it performs through its employees. 125

The Eleventh Circuit has developed a four-part test based on Pickering
to determine whether a public employee's free speech rights have been
violated.126  The threshold question that the court must answer is
"whether the employee's speech may be 'fairly characterized as
constituting speech on a matter of public concern."" 27 If that question
is answered affirmatively, the court must then balance the employee's
interests in freedom of speech against the employer's interests in
providing efficient public services. 28 If the Pickering balancing weighs
in favor of the employee, then the fact finder must determine "whether
the employee's speech played a 'substantial part' in the government's
[employment] decision."129 Finally, if the fact finder determines that
the employee's speech was a "substantial motivating factor" in the
decision, the employer may escape liability only if it "prove[s] by a
preponderance of the evidence that 'it would have reached the same
decision ... even in the absence of the protected conduct.'"'

The Eleventh Circuit decided seven cases during the survey period in
which the plaintiff allegedly suffered an adverse employment action in
retaliation for speech protected by the First Amendment.' 3 ' Because
this is a relatively static area of the law, the importance of these cases
lies in their facts. Indeed, the Eleventh Circuit has recognized that

125. Pickering, 391 U.S. at 568.
126. Bryson v. City of Waycross, 888 F.2d 1562, 1565-66 (11th Cir. 1989). Of course,

"[flor a public employee to establish that an employment action has infringed a
constitutional right the employee also must demonstrate that he or she has suffered some
sort of adverse employment action for exercising the right." McCabe v. Sharrett, 12 F.3d
1558, 1563 (11th Cir. 1994).

127. Bryson, 888 F.2d at 1565 (quoting Rankin v. McPherson, 483 U.S. 378,384 (1987)).
A public employee's speech constitutes speech on a matter of public concern if it relates to
"any matter of political, social, or other concern to the community." Connick, 461 U.S. at
146.

128. Bryson, 888 F.2d at 1565. The Supreme Court has identified three factors that
are relevant to this balancing: (1) whether the speech impedes the employer's ability to
effectively and efficiently fulfill its responsibilities to the public; (2) the manner, time, and
place of the speech; and (3) the context in which the speech was made. Connick, 461 U.S.
at 150-54.

129. Bryson, 888 F.2d at 1565 (citing Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle,
429 U.S. 274, 287 (1977)).

130. Id. at 1566 (quoting Mt. Healthy, 429 U.S. at 287).
131. We recognize that these cases deal with employment discrimination, but a brief

discussion of them is nevertheless warranted because an adverse employment action taken
against a public employee because of the employee's speech cannot be challenged under a
traditional employment discrimination law.
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"Pickering-style balancing cases illustrate the importance of [the]
requirement that plaintiffs cite cases with materially similar facts when
asserting that 'clearly established' rights were violated."13 2  As the
following discussion shows, it is very difficult for plaintiffs to satisfy this
requirement because the four-part test "involve[s] legal determinations
that are intensely fact-specific and do not lend themselves to clear,
bright-line rules."133 Not surprisingly, then, "'[t]here will rarely be a
basis for [an] a priori judgment that the termination or discipline of a
public employee violated "clearly established" constitutional rights." ' 134

Thus, individual defendants will be entitled to qualified immunity
"except in the extraordinary case where Pickering balancing would lead
to the inevitable conclusion that the discharge [or discipline] of the
employee was unlawful."3 ' None of the following seven cases were
extraordinary; the Eleventh Circuit found for the defendant(s) in each
case.

In the first case, Maggio v. Sipple,138 plaintiff alleged that defen-
dants retaliated against her for testifying on behalf of her former
supervisor at a grievance hearing and during the administrative appeal
process. 137 The district court denied defendants' motion to dismiss on
the basis of qualified immunity, but the Eleventh Circuit reversed,
holding that plaintiff did not allege speech on a matter of public
concern.'3 8 The court explained that (1) plaintiff related her concerns
about her employer's policies and procedures only to official administra-
tive bodies rather than to the public, and (2) plaintiff spoke primarily as
an employee on matters of personal interest, not as a citizen on behalf
of the public, because the purpose of her testimony was to support
another employee's private grievance.'39 Thus, the court found that
plaintiff did not allege a violation of the First Amendment. 4 ' Alterna-

132. Hansen v. Soldenwagner, 19 F.3d 573, 576 n.1 (11th Cir. 1994). Recall that
although the defendant bears the burden of pleading the affirmative defense of qualified
immunity, Gomez v. Toledo, 446 U.S. 635, 640 (1980), the plaintiff bears the burden of
proving that the law was clearly established at the time the alleged deprivation occurred.
Davis v. Scherer, 468 U.S. 183, 197-98 (1984); Priester v. City of Riviera Beach, 208 F.3d
919, 926 (11th Cir. 2000).

133. Martin v. Baugh, 141 F.3d 1417, 1420 (11th Cir. 1998).
134. Dartland v. Metro. Dade County, 866 F.2d 1321, 1323 (11th Cir. 1989) (quoting

Noyola v. Tex. Dep't of Human Res., 846 F.2d 1021, 1025 (5th Cir. 1988)) (alterations in
original).

135. Id.
136. 211 F.3d 1346 (11th Cir. 2000).
137. Id. at 1349-50.
138. Id. at 1350, 1352.
139. Id. at 1352-53.
140. Id. at 1354.
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tively, the court concluded that defendants were entitled to qualified
immunity because "the allegations of [plaintiff's] complaint do not so
clearly establish that her testimony at [the] grievance hearings satisfied
both prongs of the Pickering-Connick test. " 141

Stanley v. City of Dalton' involved a police officer who, in a 1993
interview with the Georgia Bureau of Investigation ("GBI"), accused the
deputy chief of police of stealing money from the police department's
evidence room (by the time plaintiff filed suit, the deputy chief had been
promoted to chief of police). During the next four years, plaintiff was
reprimanded for violations of departmental policy that were revealed by
an internal investigation of the "buy fund" in the narcotics unit, which
plaintiff had previously supervised, and for two instances of unprofes-
sional conduct. Plaintiff was terminated after the second instance of
unprofessional conduct because a polygraph test indicated deception in
his answers about the incident. Plaintiff brought suit in April 1998, and
the district court eventually denied the chief's motion for summary
judgment based on qualified immunity.'"

On appeal the Eleventh Circuit found that plaintiff had demonstrated
a violation of his First Amendment rights under the four-part test.1"

First, plaintiff's speech related to a matter of public concern because it
raised issues about police corruption or misconduct. 4

1 Second, the
Pickering balance weighed slightly in plaintiff's favor because he had
some factual basis for his accusation, he did not voice his suspicions
outside the interview with the GBI, and he did not cause any disruption
in the department. 4 ' Third, plaintiff presented sufficient evidence to
create a genuine issue of material fact on causation. 47  Finally, the
chief did not present sufficient evidence to warrant a finding that he
would have reached the same decision absent plaintiff's accusation. 148

However, the court held that the chief was entitled to qualified
immunity for two reasons. 149 First, the chief's decision to terminate
plaintiff was objectively reasonable because a reasonable police chief in
the same circumstances would not have known that terminating an
employee for both lawful and unlawful motives violated clearly

141. Id. at 1355.
142. 219 F.3d 1280 (11th Cir. 2000).
143. Id. at 1282-85.
144. Id. at 1288-94.
145. Id. at 1288-89.
146. Id. at 1289-91.
147. Id. at 1291-92.
148. Id. at 1292-94.
149. Id. at 1294-98.
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established law.5° Second, the law was not clearly established when
the chief terminated plaintiff that the Pickering balance would inevitably
weigh in plaintiff's favor.' Accordingly, the district court's decision
was reversed. 5'

The next case, Oladeinde v. City of Birmingham,5 3 also involved
alleged corruption or misconduct within a police department. Plaintiffs,
a sergeant and an officer of the Birmingham Police Department ("BPD"),
alleged that their First Amendment rights were violated when they were
transferred (and, in the case of the sergeant, denied a promotion) in
retaliation for requesting permission to report to the district attorney
that the chief of police was involved in tampering with certain records
concerning the arrest of the mayor's daughter."5  On appeal of the
district court's denial of a motion for judgment as a matter of law based
on qualified immunity, the Eleventh Circuit easily concluded that
plaintiffs' speech related to a matter of public concern because it
attempted to disclose alleged corruption in a police department. 55

However, the court held that plaintiffs' speech was not protected by the
First Amendment because "their interest in speaking out was out-
weighed by the BPD's interests in maintaining order, loyalty, morale,
and harmony."5 ' The court explained that plaintiffs' speech interfered
with the BPD's ability to function efficiently and to maintain the
discipline and loyalty of its officers because they refused to comply with
their commanding officer's order to provide details about the alleged
misconduct. 1 7  Additionally, plaintiffs' interest in reporting undis-
closed and unverified observations to the district attorney was out-
weighed by the BPD's interest in avoiding the harm to departmental
morale that almost certainly would have resulted had the reputations
and careers of the two officers involved been unjustly damaged by an
unfounded accusation of misconduct.' There being no violation of
plaintiffs' First Amendment rights, the court held that defendants were
entitled to qualified immunity.5 9

150. Id. at 1295-98.
151. Id. at 1298.
152. Id.
153. 230 F.3d 1275 (11th Cir. 2000).
154. Id. at 1291.
155. Id. at 1291-92.
156. Id. at 1294.
157. Id. at 1293-94.
158. Id. at 1294.
159. Id.
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In Rice-Lamar v. City of Fort Lauderdale,160 plaintiff was terminated
from her job as the city's affirmative action specialist because she
distributed an affirmative action report containing personal commentary
that her superiors had instructed her to remove."' On appeal of the
district court's order granting defendants' motion for summary judgment,
the Eleventh Circuit assumed that plaintiff's speech related to a matter
of public concern, but held that "any First Amendment interest she may
have had in publishing her views is outweighed by the City's interest in
producing an official document that conformed to the City's expecta-
tions."16 2 Moreover, plaintiff's refusal to follow her superiors' lawful
instruction constituted an act of insubordination, which the court noted
"'may serve as the basis for a lawful dismissal.""'  Accordingly, the
Eleventh Circuit affirmed the district court's judgment on the ground
that plaintiff's First Amendment rights were not violated."6

Plaintiff in Anderson v. Burke County165 was a captain in the Burke
County, Georgia, Emergency Management Agency ("EMA") and the
president of the International Association of Fire Fighters Local 3727.
In his capacity as president of the union, plaintiff prepared and
distributed a questionnaire about the EMA to political candidates in
Burke County. When Chief Porterfield, plaintiff's supervisor, obtained
a copy of the questionnaire, he threatened plaintiff with discipline for
impairing the EMA's ability to fulfill its public safety mission. The
General President of the union then wrote a letter to Chief Porterfield
expressing concern about the threatened discipline against plaintiff.
Two days later Chief Porterfield placed plaintiff on probation for one
year, and about five weeks later Chief Porterfield demoted plaintiff to
the rank of private. As to plaintiff's free speech claim, the district court
denied the individual defendants' motion for summary judgment based
on qualified immunity.

6
1

Although much of the questionnaire was related to private employ-
ment issues, the Eleventh Circuit held that part of the questionnaire
was speech on a matter of public concern because it "address[ed]
concerns about alleged understaffing in the 911 system and of engine
companies, physical fitness standards required for certain employees,

160. 232 F.3d 836 (11th Cir. 2000).
161. Id. at 837-38.
162. Id. at 841-42.
163. Id. at 842 (quoting Connick, 461 U.S. at 163 n.3 (Brennan, J., dissenting)).
164. Id. at 840.
165. 239 F.3d 1216 (11th Cir. 2001) (per curiam).
166. Id. at 1218-19.

2002] 1523



1524 MERCER LAW REVIEW [Vol. 53

and public tax consequences of high employee turnovers."'67 Turning
to the Pickering balancing aspect of the four-part test, the court further
held that the individual defendants' interests in promoting the efficiency
of the services performed by the EMA outweighed plaintiff's interest in
preparing and distributing the questionnaire.'6 8 The court explained
that the EMA has a compelling and legitimate interest in maintaining
public confidence in its ability to provide fire and rescue services for the
residents of Burke County and that the EMA, as a paramilitary
organization, has a greater than normal need for ensuring discipline,
respect, trust, and efficiency among its employees.' 69 Moreover, the
court found it significant that plaintiff distributed the questionnaire to
a very limited audience rather than to the general public.1"' There-
fore, the court held that the individual defendants were entitled to
qualified immunity because plaintiff had not shown a violation of his
First Amendment rights.' 7 ' Alternatively, the court concluded that the
individual defendants were entitled to qualified immunity because "the
applicable law had not already been clearly established in the context of
these circumstances."

17 2

Mason v. Village of El Portal"8 involved a police chief who was not
reappointed by the five-member village council six months after he spoke
at a public safety commission meeting against considering race or gender
as a factor in hiring decisions. The district court granted summary
judgment for the village on the free speech claim because plaintiff had
not shown that (1) his speech related to a matter of public concern, (2)
his First Amendment interests outweighed the village's interests in
efficiently operating its government, and (3) his speech was a substantial
motivating factor in the council's decision not to reappoint him as
chief. 74 The Eleventh Circuit affirmed, holding that plaintiff failed to
establish that his speech was a substantial motivating factor in the
council's decision not to reappoint him as chief because (1) six months
elapsed between his speech and the council's decision, (2) only one of the
three council members who were present at the meeting voted against
reappointing him as chief, (3) he had not presented any evidence
showing that the two council members who were not present at the

167. Id. at 1220.
168. Id. at 1222.
169. Id. at 1221-22.
170. Id. at 1221.
171. Id. at 1222.
172. Id.
173. 240 F.3d 1337 (11th Cir. 2001).
174. Id. at 1339-40.
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meeting had knowledge of his speech, and (4) he and one council member
had a conflict that predated the meeting. 75 As a result, plaintiff had
presented evidence sufficient to infer that only one council member had
cast his vote against plaintiff based on an illegal motive, but the court
held that "there can be no municipal liability unless all three members
of the council who voted against reappointing Plaintiff shared the illegal
motive."176

In the final case of the survey period concerning the free speech rights
of public employees, Chesser v. Sparks,77 plaintiff, who was the
Assistant County Clerk in Haralson County, Georgia, was instructed by
defendant, who was the only commissioner of the- one-person county
commission, not to reimburse county employees who worked overtime in
the form of wages. Despite this instruction, employees of the sheriff's
department were paid overtime wages. When defendant asked why his
instruction had not been followed, plaintiff responded that the failure to
pay wages for overtime work would violate the Fair Labor Standards Act
("FLSA"). Defendant then terminated plaintiff for insubordination and
lack of cooperation. The district court denied defendant's motion to
dismiss because the allegations in the complaint were sufficient to
overcome qualified immunity.7 '

On appeal the Eleventh Circuit held that plaintiff had failed to show
a violation of her First Amendment rights because she spoke to
defendant not as a citizen on behalf of the public, but rather as an
employee on a matter of personal interest."9 Alternatively, the court
noted that plaintiff had not shown that her First Amendment interests
outweighed defendant's "interest in maintaining 'loyalty, discipline and
good working relationships among those he supervises." '1 ° As the
court explained, "[riegardless of whether [plaintiff's] interpretation of the
FLSA was correct, [defendant] may reasonably have believed that
[plaintiff] was being insubordinate and disruptive, and hence that he
was justified in discharging her."' 8 ' Accordingly, the court held that
defendant was entitled to qualified immunity.18 2

2. Free Speech Rights of Students in Public Schools. The First
Amendment rights of students in public schools is in constant tension

175. Id. at 1340.
176. Id.
177. 248 F.3d 1117 (11th Cir. 2001).
178. Id. at 1120-21.
179. Id. at 1123.
180. Id. at 1124 (quoting Dartland, 866 F.2d at 1324).
181. Id.
182. Id.

20021 1525



MERCER LAW REVIEW

with the ability of school officials to maintain discipline and order in the
schools and to teach students the fundamental values of a civilized
society. Not surprisingly, then, the Supreme Court has been both very
protective of student speech and very deferential to the judgment of
school officials. For example, in Tinker v. Des Moines Independent
Community School District,18" 3 the Court held that a student "may
express his opinions, even on controversial subjects . . . , if he does so
without 'materially and substantially interfer[ing] with the requirements
of appropriate discipline in the operation of the school' and without
colliding with the rights of others."" 4 In Bethel School District No.
403 v. Fraser,' the Court reaffirmed the spirit of its holding in
Tinker, noting that "[tihe undoubted freedom to advocate unpopular and
controversial views in schools and classrooms must be balanced against
the society's countervailing interest in teaching students the boundaries
of socially appropriate behavior."8 6 However, the Court also recog-
nized that "the constitutional rights of students in public school are not
automatically coextensive with the rights of adults in other set-
tings." 8' Thus, the Court held that a school may, consistent with the
First Amendment, punish a student who delivers a sexually explicit
speech to a school assembly because "it [is] perfectly appropriate for [a]
school to disassociate itself to make the point to the pupils that vulgar
speech and lewd conduct is wholly inconsistent with the 'fundamental
values' of public school education."'

One case decided during the survey period, Denno v. School Board of
Volusia County,89 illustrates the tension highlighted by Tinker and
Fraser. On December 13, 1995, Wayne Denno, whose hobby was Civil
War history, was discussing the Civil War and his participation in Civil
War re-enactments with some friends during lunch at school. During
the quiet conversation, Denno displayed a small Confederate battle flag
to his friends. Assistant Principal Dennis Roberts saw the flag and
ordered Denno to put it away. When Denno tried to explain the

183. 393 U.S. 503 (1969).
184. Id. at 513 (quoting Burnside v. Byars, 363 F.2d 744, 749 (5th Cir. 1966))

(alteration in original). The Court emphasized the limitation on the First Amendment
rights of students: 'But conduct by the student, in class or out of it, which for any reason
... materially disrupts classwork or involves substantial disorder or invasion of the rights
of others is, of course, not immunized by the constitutional guarantee of freedom of speech."
Id.

185. 478 U.S. 675 (1986).
186. Id. at 681.
187. Id. at 682.
188. Id. at 685-86.
189. 218 F.3d 1267 (11th Cir. 2000).
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historical significance of the flag, Roberts told him to come to an
administrative office, and that he was suspended from school. Upon
arriving at the office, Denno saw another student who had been brought
there for wearing a shirt that bore the Confederate flag and had been
ordered to turn his shirt inside out. Denno urged the other student to
stand up for his First Amendment rights. Denno's mother sued Roberts,
Assistant Principal Robert Wallace, and the school board under § 1983,
alleging that her son's suspension violated his First Amendment rights.
The district court found that the individual defendants were entitled to
qualified immunity and therefore dismissed plaintiff's claim against
them pursuant to Rule 12(b)(6). 190

After identifying Tinker and Fraser as the relevant pre-existing law
for purposes of determining whether the individual defendants were
entitled to qualified immunity, the Eleventh Circuit noted that the issue
on appeal was whether all reasonable school officials, faced with the
same circumstances as Roberts and Wallace, would have known in light
of Tinker and Fraser that Denno's suspension violated his First
Amendment rights.'9 1 The court sought guidance from two cases from
other jurisdictions that had applied Tinker and Fraser in analogous
situations and determined that the more flexible reasonableness
standard from Fraser should apply.11

2 In light of those cases, as well
as the holding in Fraser, the court concluded that pre-existing law did
not require the Tinker standard to be applied to the exclusion of the
Fraser standard. 9 ' Moreover, because a reasonable school official
would be aware that "the 'work of the schools' include[s] the inculcation
of fundamental values relating to the habits and manners of civility,"
"such a reasonable school official might have been led to the view that
the legal landscape permitted application of the more flexible Fraser
standard where the speech involved intrudes upon the function of the
school to inculcate manners and habits of civility."'94 Finally, the
court observed, by analogy to First Amendment retaliation cases brought
by public employees, that the law in this area will rarely be clearly
established because the Fraser standard requires a case-by-case
balancing of the student's First Amendment rights against the school
officials' interest in teaching students the fundamental values of a

190. Id. at 1269-71.
191. Id. at 1271, 1272.
192. Id. at 1272-74 (discussing Muller ex rel. Muller v. Jefferson Lighthouse Sch., 98

F.3d 1530 (7th Cir. 1996); West v. Derby Unified Sch. Dist. No. 260, 23 F. Supp. 2d 1223
(D. Kan. 1998), affd, 206 F.3d 1358 (10th Cir. 2000)).

193. Id. at 1274.
194. Id. (quoting Fraser, 478 U.S. at 683).
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civilized society.' 95 Consistent with that case-by-case approach, the
court held that "a Fraser balancing of the circumstances in the instant
case would [not] lead to the inevitable conclusion that the individual
defendants here violated the First Amendment rights of the stu-
dents."9 ' As a result, the court affirmed the dismissal of plaintiff's
claim against the individual defendants.'97

Judge J. Owen Forrester of the Northern District of Georgia, sitting
by designation, dissented from this portion of the majority opinion on the
ground that the law was clearly established in 1995 that a student
cannot be punished because of the content of his speech.'98 In Judge
Forrester's view, the law of the Eleventh Circuit as of 1995 was that a
student can be punished only for speech that materially and substantial-
ly interferes with the school's educational environment or with another
student's rights.'9 9 Judge Forrester explained his view that Denno's
suspension was unconstitutional as follows:

In our case, the regulation of the speech was ad hoc, and the student
was disciplined solely because of the content of his speech. Further, so
far as our record goes, Denno's actual speech accompanying the display
of the battle flag dealt with the historical aspects of the Civil War, one
of the most significant and complicated periods in this nation's annals.
The Confederate battle flag itself is a catalyst for the discussion of
varying viewpoints on history, politics, and societal issues. Discourse
on such issues, without the fear of undue government constraint or
retaliation, is exactly what the First Amendment was designed to
protect. Repressing this kind of discussion would be as unreasonable,
and hopefully unthinkable, as a rule that forbids students to discuss
the Constitution of the United States on the basis that it recognized
slavery or forbids the display of the American flag because it has been
carried by hate groups.90

It bears repeating here that the Eleventh Circuit missed an opportuni-
ty to clarify the law as it relates to the First Amendment rights of
students in public schools. Because the court refused to decide the

195. Id. at 1275.
196. Id.
197. Id. The Eleventh Circuit also affirmed the district court's grant of summary

judgment to the school board because (1) the officials at Denno's school did not possess
sufficient policymaking authority for liability under Monell to attach, and (2) plaintiff did
not present sufficient evidence for the court to conclude that the school board had a custom
or practice of banning Confederate symbols. Id. at 1276-78.

198. Id. at 1285 (Forrester, J., concurring in part and dissenting in part). Judge
Forrester concurred with the majority's opinion regarding the school board's liability. Id.

199. Id.
200. Id. (citations omitted).
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merits of the substantive constitutional issue before determining
whether the law was clearly established, the law remains unclear as to
the standard that applies in cases materially similar to Denno. In this
regard, Denno is a very pro-defendant decision. By not deciding whether
to apply the Tinker standard or the Fraser standard, or some synthe-
sized standard, the court virtually ensured the success of the individual
defendants in the next case that presents facts materially similar to
Denno.2 01

D. Fourth Amendment

Judging by the number of cases brought to redress deprivations of the
right to be free from "unreasonable searches and seizures,"2°2 the
Fourth Amendment is clearly the constitutional workhorse of § 1983
litigation. The survey period produced significant cases in two areas of
Fourth Amendment jurisprudence: strip searches and the use of
excessive force.

1. Strip Searches. Cases involving strip searches arose in a variety
of contexts, including pretrial detention, public schools, and border
crossings. With respect to pretrial detention, the Supreme Court held,
in Bell v. Wolfish, °3 that routine strip searches (including visual
searches of body cavities) of pretrial detainees after contact visits with
people from outside the facility are not per se violative of the Fourth
Amendment."' Instead, the Court articulated a balancing test to
apply to such searches:

The test of reasonableness under the Fourth Amendment is not
capable of precise definition or mechanical application. In each case it
requires a balancing of the need for the particular search against the
invasion of personal rights that the search entails. Courts must
consider the scope of the particular intrusion, the manner in which it
is conducted, the justification for initiating it, and the place in which
it is conducted.0 5

Thus, a prison official does not have to have probable cause to strip
search a pretrial detainee," 6 but this balancing test indicates that
some objectively quantifiable justification is required.

201. See supra text accompanying notes 92-101.
202. U.S. CONST. amend. IV.
203. 441 U.S. 520 (1979).
204. Id. at 558.
205. Id. at 559.
206. Id. at 560.
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The Eleventh Circuit decided two cases involving strip searches of
pretrial detainees during the survey period. In Skurstenis v. Jones, °7

plaintiff was arrested in Shelby County, Alabama, for driving under the
influence of alcohol. The deputy sheriff who arrested her found a .38
special handgun on the floorboard of her car. The deputy took plaintiff
to the Shelby County Jail, where she was visually strip searched for
weapons and contraband in a restroom by a female officer, Deputy Stacy
Blankenship, after being booked. Plaintiff was then issued a jail
uniform and escorted to her cell by Deputy Jason Smitherman. At about
10:30 a.m. the next morning, plaintiff was told to go to the infirmary.
When she arrived at the infirmary, she met a male nurse's assistant,
T.O. Richey, who told her that jail policy required him to perform certain
tests on her. Plaintiff signed a consent form, and Richey took some
blood samples from her. Richey then told plaintiff to remove her pants
so he could check her for lice. Richey ran his fingers through her cranial
and pubic hair, but he never touched her genitalia. When Richey
finished the examination, plaintiff left the infirmary and was released
from the jail shortly thereafter.0 8

Plaintiff sued Sheriff James Jones, Chief Jailer Captain Wayne Watts,
Deputy Smitherman, Deputy Blankenship, and Richey, in their
individual capacities, under § 1983 for violating her Fourth Amendment
rights. Defendants eventually filed motions for summary judgment. The
district court granted summary judgment to Captain Watts and Deputy
Smitherman on the ground that they did not participate in the first strip
search. In addition, the district court found that the first strip search
violated the Fourth Amendment, but that Sheriff Jones and Deputy
Blankenship were entitled to qualified immunity. As to the second strip
search, the district court found that plaintiff's Fourth Amendment rights
were violated and that neither Sheriff Jones nor Richey was entitled to
qualified immunity. Finally, the district court granted summary
judgment for Captain Watts on the grounds that he did not personally
participate in either search and that he could not be liable because he
was not a final decisionmaker for jail policy. Sheriff Jones and Richey
filed an interlocutory appeal from the denial of qualified immunity, and
the district court certified its order granting qualified immunity for
appeal." 9

Finding that both searches were constitutional, the Eleventh Circuit
affirmed in part and reversed in part.210 The court first recognized

207. 236 F.3d 678 (11th Cir. 2000).
208. Id. at 680-81.
209. Id. at 681, 681 n.5.
210. Id. at 684.
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what was implicit in Bell, namely, that "[t]he Bell balancing test for
reasonableness requires, at a minimum, that the facts upon which the
intrusion is based be capable of measurement against an objective
standard."2 11 The appropriate standard for pretrial detainees, the
court held, is reasonable suspicion.212 With respect to the first search,
the court held that the Shelby County Jail policy requiring every inmate
to be strip searched before being placed in a cell or detention room is
unconstitutional because it does not require the strip search to be
justified by reasonable suspicion. 2

1' However, the court further held
that "possession of a weapon by a detainee provides the 'reasonable
suspicion' necessary to authorize a strip search."214 Thus, the first
search was not ipso facto unconstitutional because plaintiff had a .38
special handgun in her possession when she was arrested.215 More-
over, the first search was conducted in a bathroom in the presence of
only one female deputy, and it did not include a body cavity search. 16

Accordingly, taking all the Bell factors into account, the first search did
not violate plaintiff's Fourth Amendment rights." 7

Turning to the second search, the court observed that the Shelby
County Jail had a policy of "searching all inmates who have been
admitted to the general jail population for communicable diseases at the
earliest possible time during their incarceration."218 Applying the Bell
factors to the second search, the court found that (1) the scope was
limited because the intrusion was minimal, (2) there was sufficient
justification because of the threat of an inmate spreading lice throughout
the jail population, and (3) the place was appropriate because the search
occurred in the infirmary in the presence of only one other person."9

The factor that most concerned the district court was the manner in
which the search was conducted (because the search was conducted on
a female by a male), but the Eleventh Circuit commented that "[t]he
district court failed to give proper weight ... to the fact that the male
was part of the medical staff of a hospital and was a nurses assis-
tant."22 0 In light of the fact that courts generally are not concerned
with the gender of medical personnel who conduct strip searches, the

211. Id. at 682.
212. Id.
213. Id.
214. Id.
215. Id.
216. Id.
217. Id.
218. Id. at 683.
219. Id.
220. Id.
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court held that "it is not inappropriate for medical personnel to conduct
a strip search of an inmate of the opposite sex."221 Thus, again taking
all the Bell factors into account, the second search did not violate
plaintiff's Fourth Amendment rights.222

The second case, Wilson v. Jones,223 provides an interesting contrast
with Skurstenis. Like Skurstenis, Wilson involved a female pretrial
detainee who was strip searched at the Shelby County Jail following her
arrest for driving under the influence of alcohol. As in Skurstenis, a
female officer escorted plaintiff to an otherwise unoccupied restroom and,
pursuant to the same policy involved in Skurstenis, told her to disrobe
completely. The officer checked plaintiff's ears, mouth, nose, and
breasts, but she did not visually or manually search plaintiff's body
cavities below the waist. Plaintiff sued Sheriff James Jones under
§ 1983 for violating her Fourth Amendment rights by creating and
implementing the policy pursuant to which she was searched. The
district court denied defendant's motion for summary judgment on the
grounds that the policy was unconstitutional and that defendant was not
entitled to qualified immunity.2 24

Referring to its decision in Skurstenis, the Eleventh Circuit recognized
that the Shelby County Jail policy regarding strip searches is unconsti-
tutional "because it did not require reasonable suspicion as a predicate
to strip searching newly admitted detainees."22 Unlike Skurstenis,
however, the search of plaintiff was not saved by the existence of
independent indicia of reasonable suspicion.226 In fact, as defendant
conceded, "there [was] no evidence that the officers at Shelby County
Jail had reasonable suspicion that [plaintiff] was concealing weapons or
any other type of contraband."227 There being no reasonable suspicion
justifying the search of plaintiff, the court held that plaintiff's Fourth
Amendment rights were violated. 22

' Nevertheless, the court reversed
the denial of summary judgment on the ground that defendant was
entitled to qualified immunity because there was no clearly established
law that put him on notice that his policy violated the Fourth Amend-
ment.229

221. Id. at 683-84.
222. Id. at 684.
223. 251 F.3d 1340 (11th Cir. 2001).
224. Id. at 1341-42.
225. Id. at 1343.
226. Id.
227. Id.
228. Id.
229. Id. at 1344-46.

1532 [Vol. 53



STATUTORY CIVIL RIGHTS

Although the Supreme Court has never directly addressed the issue
of strip searching a student in a public school, it has established a
general standard for evaluating the constitutionality of searches of
students conducted by school officials. In New Jersey v. TL.O.,23° the
Court confronted the question of how to "strike the balance between the
schoolchild's legitimate expectations of privacy and the school's equally
legitimate need to maintain an environment in which learning can take
place."23 ' The Court concluded that these interests could be accommo-
dated only by modifying the level of suspicion that is ordinarily required
to justify a search.2 32 Thus, balancing these interests "does not require
strict adherence to the requirement that searches be based on probable
cause to believe that the subject of the search has violated or is violating
the law."233 Instead, the Court held that "the legality of a search of a
student should depend simply on the reasonableness, under all the
circumstances, of the search."2 4 The Court also established a two-part
test for determining the reasonableness of such a search: (1) "one must
consider 'whether the ... action was justified at its inception,"' and (2)
"one must determine whether the search as actually conducted 'was
reasonably related in scope to the circumstances which justified the
interference in the first place.'2 3 5  The first prong will ordinarily be
satisfied "when there are reasonable grounds for suspecting that the
search will turn up evidence that the student has violated or is violating
either the law or the rules of the school."236 The second prong will be
satisfied "when the measures adopted are reasonably related to the
objectives of the search and not excessively intrusive in light of the age
and sex of the student and the nature of the infraction.!2 7

In Thomas ex rel. Thomas v. Roberts,3 5 the Eleventh Circuit applied
the TL.O. standard to a case involving strip searches of students in a
public school. Plaintiffs, thirteen fifth-grade students at West Clayton
Elementary School in Clayton County, Georgia, were subjected to partial
strip searches after an envelope containing twenty-six dollars was
discovered missing from a table near their teacher's desk. When the
envelope was discovered missing, the teacher sought and obtained the

230. 469 U.S. 325 (1985).
231. Id. at 340.
232. Id. at 340-41.
233. Id. at 341.
234. Id. The Court also held that the warrant requirement is not applicable in the

school setting. Id. at 340.
235. Id. at 341 (quoting Terry v. Ohio, 392 U.S. 1, 20 (1968)).
236. Id. at 341-42.
237. Id. at 342.
238. 261 F.3d 1160 (11th Cir. 2001).
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assistant principal's permission to search the students for the money.
While still in the classroom, the teacher searched the students' book
bags, desks, and purses. When that search did not turn up the missing
money, the teacher had the students remove their shoes so that she
could determine whether anybody had put the envelope in his or her
socks. Still unsuccessful, the teacher then had the students turn out
their front pockets and allow her to pat their back pockets. The boys
were then taken to a restroom by a male police officer, who happened to
be attending their class that day for a Drug Abuse Resistance Education
("DARE") program, and required them to lower their pants. While this
was happening, a student from another fifth-grade class, Lenard Grace,
came into the restroom. After questioning Grace about the envelope, the
officer required him to turn out his pockets and to loosen his belt,
whereupon the officer shook Grace's pants. The envelope did not fall out
of Grace's pants, so the officer allowed him to go. When the officer did
not find the envelope on any of the boys, he took them back to the
classroom. The teacher, who is female, then took the girls to a restroom
and required them to lower their pants, raise their dresses and shirts,
and remove their brassieres. The envelope was not found.239

The next day several parents complained to the principal and
assistant principal about the searches. After the incident was investi-
gated by the principal and assistant principal, the school district, and
the Clayton County Police Department, plaintiffs brought suit against
the teacher, the police officer, the assistant principal, the principal (who
was later dismissed), the school district, and the county. Plaintiffs sued
under § 1983, alleging that the searches violated their rights under the
Fourth Amendment. Although the district court found that the strip
searches were unconstitutional, it nonetheless granted summary
judgment for defendants on the grounds that the individual defendants
were entitled to qualified immunity and that the entity defendants were
not liable for the actions of their employees.24 °

First addressing the constitutionality of the searches, the Eleventh
Circuit noted that it had not yet "appl[ied] the TL.O. standard to
situations in which school officials require students to remove some of
their clothing during a search."2 4' Consistent with the TL.O. stan-
dard, the court's first task was to determine whether the searches were
justified at their inception.2 42 Although the teacher had reasonable
suspicion that one of the students had taken the envelope, neither she

239. Id. at 1162-64.
240. Id. at 1164-65.
241. Id. at 1166.
242. Id. at 1167.
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nor the officer had individualized suspicion that any particular student
or group of students had taken the envelope. 2

' Thus, the court had
to decide "whether the searches were justified absent individualized
suspicion."

244

In TL.O. the Supreme Court declined to decide "whether individual-
ized suspicion is an essential element of the reasonableness standard...
for searches by school authorities."145 As the Eleventh Circuit recog-
nized in Thomas, however, the general rule that a search may not be
conducted without individualized suspicion is subject to "a very limited
exception": "The Supreme Court has held that a search may be
conducted without individualized suspicion when 'the privacy interests
implicated by the search are minimal, and ... an important governmen-
tal interest furthered by the intrusion would be placed in jeopardy by a
requirement of individualized suspicion.'" 246 Applying this balancing
test to the searches in this case, the court first determined that (1)
plaintiffs possessed "an important privacy interest in not being
unclothed involuntarily," and (2) the searches were "highly intru-
sive. "24  Thus, the searches were justified only if the teacher and
officer "possessed a truly important interest that would have otherwise
been endangered."2 4  Although school officials do indeed possess a
substantial interest in maintaining classroom discipline and promoting
the moral development of students, the court found that these interests
would not have been endangered by requiring the teacher and officer to
have individualized suspicion before strip searching plaintiffs. 249  As
a result, the court held that the searches were unreasonable under the
Fourth Amendment because they were not justified at their incep-
tion.25 °

Having found that plaintiffs' constitutional rights were violated, the
court next considered whether the individual defendants were nonethe-
less entitled to qualified immunity.25 1 Plaintiffs argued that, under

243. Id.
244. Id.
245. 469 U.S. at 342 n.8.
246. 261 F.3d at 1167 (quoting Skinner v. Ry. Labor Executives' Ass'n, 489 U.S. 602,

624 (1989)).
247. Id. at 1168.
248. Id. at 1168-69.
249. Id. at 1169.
250. Id. In contrast, applying the balancing test to the search of Lenard Grace, the

court held that that search was reasonable and therefore valid under the Fourth
Amendment because (1) important governmental interests were at stake, and (2) the officer
conducted only a cursory search of Grace. Id. at 1169-70.

251. Id. at 1170.
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TL.O., the law was clearly established that searching students without
individualized suspicion was unconstitutional.252 The court disagreed,
however, noting that in TL.O. the Supreme Court expressly declined to
decide whether a school official must have individualized suspicion
before searching a student.25 Moreover, the court had previously
recognized that "[t]he TL.O. Court simply made no 'attempt to establish
clearly the contours of a Fourth Amendment right as applied to the wide
variety of possible school settings different from' that presented by the
facts of the case."2 54 Thus, in the absence of clearly established law of
which a reasonable person would have known, the court held that the
individual defendants were entitled to qualified immunity.255

Regarding the liability of the school district, plaintiffs offered three
theories for holding it liable for the searches.256 First, plaintiffs
argued that the assistant principal was a final policymaker and that her
approval of the teacher's request to search the students in an unconstitu-
tional manner was therefore the official policy of the school district. 25 7

Although the school district's policy on searching students allowed
limited searches with reasonable suspicion, it did not allow the assistant
principal to authorize searches without reasonable suspicion.5 8

Because the assistant principal's decision to authorize the searches
without reasonable suspicion was contrary to the school district's policy,
her decision did not represent the school district's official policy.259

Second, plaintiffs argued that the school district was liable because of its
failure to train its employees on the Fourth Amendment. ° Noting
that a need for training can be shown only when (1) "the government's
employees 'face clear constitutional duties in recurrent situations,"' or
(2) "'a pattern of constitutional violations exists such that the [govern-
ment] knows or should know that corrective measures are needed,"' the
court rejected plaintiffs' argument because they failed to present
sufficient evidence of either.26 ' Third, plaintiffs argued that the school
district was liable because it ratified the unconstitutional searches by

252. Id. at 1170-71.
253. Id. at 1171 (citing T.L.O., 469 U.S. at 342 n.8).
254. Id. (quoting Jenkins ex rel. Hall v. Talladega City Bd. of Educ., 115 F.3d 821, 828

(11th Cir. 1997) (en banc)).
255. Id.
256. Id. at 1172.
257. Id.
258. Id.
259. Id. at 1173.
260. Id.
261. Id. (quoting Young v. City of Augusta ex rel. DeVaney, 59 F.3d 1160, 1172 (11th

Cir. 1995)) (alteration in original).
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concluding at the end of its investigation that all school officials had
acted properly."2 A school district can be liable on a ratification
theory only if it had an opportunity to review the decision at issue before
it became final, but the school district in this case had no opportunity to
review the decision to search the students until after the searches had
occurred." 3 Thus, the school district was not liable for the unconstitu-
tional searches.2"

Finally, plaintiffs advanced three arguments for holding the county
liable for the officer's actions.265 First, plaintiffs argued that the
county failed to train its DARE officers with respect to when they were
authorized to act as law enforcement officers on school property.266

However, the court rejected that argument because plaintiffs had not
shown that the county's DARE officers recurrently faced situations
necessitating searches of students.267 Second, plaintiffs argued that
the county failed to train the officer on the law of search and sei-
zure.2" The court summarily dismissed that argument because the
officer had been adequately trained on that law three times before the
searches in this case occurred. 9 Third, plaintiffs argued that the
county was liable because it failed to supervise, investigate, and
discipline the officer.2  Although several citizens had lodged com-
plaints against the officer, the court held that they were insufficient for
holding the county liable because they did not relate to searches without
reasonable suspicion.27'

The final case involving a strip search arose in the context of a border
crossing. Again, the Supreme Court has never directly addressed this
issue, but it has established general guidelines for assessing the
constitutionality of searches of travelers at international borders. In
United States v. Montoya de Hernandez,272 the Court held that such
searches are still governed by the familiar standard of reasonableness,
which requires the intrusion on the traveler's Fourth Amendment rights
to be balanced against the government's legitimate interest in prevent-
ing the introduction of contraband into the country, but that "the Fourth

262. Id. at 1174.
263. Id.
264. Id. at 1174-75.
265. Id. at 1175.
266. Id.
267. Id.
268. Id.
269. Id.
270. Id.
271. Id. at 1175-76.
272. 473 U.S. 531 (1985).
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Amendment's balance of reasonableness is qualitatively different at the
international border than in the interior."273 "[Niot only is the expec-
tation of privacy less at the border than in the interior, the Fourth
Amendment balance between the interests of the Government and the
privacy right of the individual is also struck much more favorably to the
Government at the border."2 74 Thus, a routine border search does not
require probable cause, reasonable suspicion, or a warrant, but an
invasive search of a traveler at an international border is justified only
if, under the totality of the circumstances, the customs agents have
reasonable suspicion to believe that the traveler is smuggling contra-
band.2 75 Furthermore, the Court held that individualized suspicion is
required for an invasive search that goes beyond the scope of a routine
border search.276

Although the Eleventh Circuit decided only one case during the survey
period that involved a strip search of a traveler at a border crossing,
such cases are likely to become more common in light of today's political
and legal climate. 77  In Brent v. Ashley,278 plaintiff was returning
home to Texas from a vacation in Nigeria. During a layover in Miami,
plaintiff saw a customs agent searching a black Nigerian man whom she
had met on the airplane. When plaintiff shook her head in disapproval,
she was detained by another customs agent and escorted to the
examination area where the Nigerian man had been taken. Both
plaintiff and the Nigerian man were questioned and their luggage
thoroughly searched. Despite the fact that no contraband was discov-
ered, the customs agents decided to conduct a strip search of plaintiff
because she appeared nervous and had arrived from a source country.
The strip search, which was conducted by a female customs agent and
witnessed by two other female customs agents, consisted of touching
plaintiff's crotch area, removing and examining her sanitary napkin,
squeezing her abdomen, and monitoring her reactions. No evidence of

273. Id. at 538.
274. Id. at 539-40 (citations omitted).
275. Id. at 538, 541. The Court expressly declined to decide what level of suspicion is

required to justify a strip search at the border. Id. at 541 n.4.
276. Id. at 541.
277. Although the Supreme Court decided Montoya de Hernandez almost twenty years

ago, its comments regarding the justification for a more lenient standard of reasonableness
at international borders are particularly appropriate in the twenty-first century: "At the
border, customs officials have more than merely an investigative law enforcement role.
They are also charged, along with immigration officials, with protecting this Nation from
entrants who may bring anything harmful into this country, whether that be communicable
diseases, narcotics, or explosives." Id. at 544.

278. 247 F.3d 1294 (11th Cir. 2001).
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drug smuggling was discovered. Nevertheless, the customs agents
decided that plaintiff should be subjected to an x-ray examination at the
hospital. Again, no evidence of drug smuggling was discovered. Plaintiff
then brought a Bivens279 action against, among others, the two inspec-
tors of the United States Customs Service who had ordered the strip
search and x-ray examination, alleging that her Fourth Amendment
rights had been violated. The district court denied defendants' motion
for summary judgment on the basis of qualified immunity.280

Looking first to whether plaintiff's Fourth Amendment rights were
violated, the Eleventh Circuit examined the initial stop, the strip search,
and the x-ray examination as separate occurrences.281 With respect to
the initial stop, plaintiff argued that defendants lacked reasonable
suspicion to detain and search her..2  The court agreed with plaintiff
that a simple disapproving head movement is insufficient to establish
reasonable suspicion, but plaintiff's argument was flawed because
routine searches of travelers at international borders do not require any
degree of suspicion.2

' Because the initial stop was nothing more than
a routine border search, the court held that it did not violate the Fourth
Amendment.2 4

As an invasive procedure exceeding the scope of a routine border
search, however, the strip search required reasonable and individualized
suspicion to be justified under the Fourth Amendment.28 5  According
to the former Fifth Circuit, "'a generalized suspicion of criminal activity
such as that which is fostered, for example, when one closely resembles
a "smuggling profile" will not normally in itself permit a reasonable
conclusion that a strip search should occur."'28 6 The court held that
defendants violated plaintiff's Fourth Amendment rights because the
strip search was based only on generalized and unparticularized
reasons-that she fit a smuggling profile because she was nervous and

279. A Bivens action is the equivalent of a § 1983 action against a federal official. See
Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 389
(1971) (holding that a violation of the Fourth Amendment by a federal official acting under
color of federal law gives rise to a claim for damages); see also 1 LEWIS & NORMAN, supra
note 9, §§ 2.47-2.49.

280. 247 F.3d at 1297-98.
281. Id. at 1299.
282. Id.
283. Id. (citing Montoya de Hernandez, 473 U.S. at 538).
284. Id. at 1300.
285. Id.
286. Id. at 1301 (quoting United States v. Afanador, 567 F.2d 1325, 1327 (5th Cir.

1978)). Of course, all decisions issued by the former Fifth Circuit prior to October 1, 1981,
are binding precedent in the Eleventh Circuit. Bonner v. City of Prichard, 661 F.2d 1206,
1209 (11th Cir. 1981) (en banc).
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had arrived from a source country.17 In addition, defendants ignored
three key facts: (1) the noninvasive search of plaintiff's person and the
search of her luggage during the initial stop uncovered no evidence of
drug smuggling, (2) plaintiff provided verifiable residence and employ-
ment information, and (3) the Treasury Enforcement Computer System
revealed nothing suspicious about plaintiff.288 For the same reasons,
and because no evidence of drug smuggling was discovered as a result
of the strip search, the court also held that the subsequent x-ray
examination of plaintiff violated the Fourth Amendment.289

Having found that defendants violated plaintiff's Fourth Amendment
rights by strip searching her and subjecting her to an x-ray examination
without reasonable suspicion, the court next examined whether
defendants were nevertheless entitled to qualified immunity.211 In the
Eleventh Circuit, an officer is entitled to qualified immunity in this kind
of case if he had mere arguable reasonable suspicion to conduct a
search.29' Even under this relaxed standard, the court held that
defendants were not entitled to qualified immunity for the strip search
because the law was clearly established at the time they acted that
reasonable suspicion cannot be supported with generalized and

292unparticularized reasons. Moreover, the law was also clear that a
fruitless search of a traveler's luggage, combined with the failure to elicit
suspicious information upon questioning, precludes reasonable suspicion
for a strip search.29

' Thus, defendants did not have arguable reason-
able suspicion to believe that plaintiff was smuggling contraband.294

There being no arguable reasonable suspicion for the strip search, there
was also no arguable reasonable suspicion for the subsequent x-ray
examination.2 95 Accordingly, defendants were not entitled to qualified
immunity for the x-ray examination either.296

2. Excessive Force. In claims alleging the use of excessive force
during an arrest, investigatory stop, or other seizure of a free person, the
specific constitutional right implicated is the Fourth Amendment's

287. 247 F.3d at 1300-02.
288. Id. at 1301.
289. Id. at 1303.
290. Id.
291. Id.
292. Id. at 1304.
293. Id. at 1305.
294. Id.
295. Id.
296. Id.
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prohibition against unreasonable seizures.297 Thus, "all claims that
law enforcement officers have used excessive force-deadly or not-in
the course of an arrest, investigatory stop, or other 'seizure' of a free
citizen should be analyzed under the Fourth Amendment and its
'reasonableness' standard."298 Whether the amount of nondeadly force
used during a lawful arrest, investigatory stop, or other seizure299 is
reasonable is determined objectively "from the perspective of a reason-
able officer on the scene, rather than with the 20/20 vision of hindsight"
and requires "careful attention to the facts and circumstances of each
particular case, including the severity of the crime at issue, whether the
suspect poses an immediate threat to the safety of the officers or others,
and whether he is actively resisting arrest or attempting to evade arrest
by flight." 00 The general legal framework for evaluating the use of
deadly force under the Fourth Amendment was established by the
Supreme Court in 1985. In Tennessee v. Garner,"1 the Court held that
deadly force is warranted only when the suspect poses an immediate and
significant risk of serious bodily harm or death to the officer or
others.02 Against this background, the Eleventh Circuit decided a
handful of excessive forces cases during the survey period that warrant
discussion.

In Priester v. City of Riviera Beach,3  a police dog excessive force
case, the court had an opportunity to review the sufficiency of the
evidence supporting a jury verdict for the plaintiff.30°  Under this
standard, a jury verdict can be overturned and a post-trial motion for
judgment as a matter of law granted, only if the defendant demonstrates
that the plaintiff failed to produce substantial evidence such that a

297. Graham v. Connor, 490 U.S. 386, 394 (1989). However, if the use of force does not

occur during an arrest, investigatory stop, or other seizure of a free person, then the claim
is properly brought under the Due Process Clause of the Fourteenth Amendment. Wilson
v. Northcutt, 987 F.2d 719, 722 (11th Cir. 1993). Moreover, if the person against whom
physical force is used is a convicted prisoner, then a claim of excessive force is governed
by the Cruel and Unusual Punishments Clause of the Eighth Amendment. Hudson v.

McMillian, 503 U.S. 1, 6-7 (1992).
298. Graham, 490 U.S. at 395.
299. Any use of force during unlawful arrests or investigatory stops violates the Fourth

Amendment, but the Eleventh Circuit treats such claims as subsumed within the unlawful
arrest claim. See, e.g., Nolin v. Isbell, 207 F.3d 1253, 1258 (11th Cir. 2000); Jackson v.
Sauls, 206 F.3d 1156, 1170 (11th Cir. 2000).

300. Graham, 490 U.S. at 396.
301. 471 U.S. 1 (1985).
302. Id. at 11.
303. 208 F.3d 919 (11th Cir. 2000).
304. Id. at 928.
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reasonable jury could find that the amount of force used to arrest the
plaintiff was unreasonable." 5

After responding to a burglar alarm at a retail store, Sergeant
Cushing noticed footprints leading toward a wooded area and called for
a canine unit to track the scent. Officer Wheeler and his dog responded.
About twenty minutes later, the dog led the officers to plaintiff, Willie
Priester, who was hiding in a canal. Sergeant Cushing waited at the top
of the canal while Officer Wheeler and his dog descended the bank to
where Priester was hiding. What happened next was hotly disputed at
trial. According to plaintiff's evidence, when the police dog discovered
him, he stood up and raised his hands in the air. Officer Wheeler then
ordered plaintiff to lie face down. When plaintiff asked why, Officer
Wheeler said that he would release the dog on him if he did not lie
down. Plaintiff did lie down, but Officer Wheeler ordered the dog to
attack anyway. Plaintiff suffered numerous bites on his legs while
Sergeant Cushing observed the attack from above. Plaintiff then sued
Sergeant Cushing and Officer Wheeler under § 1983, alleging that they
had used excessive force against him in violation of the Fourth
Amendment. Specifically, plaintiff alleged that Officer Wheeler was
liable for unleashing the dog and that Sergeant Cushing was liable for
failing to intervene to prevent the attack. After a trial, the jury
returned a verdict for plaintiff and awarded him $5000 in compensatory
damages and $20,000 in punitive damages. The district court denied
defendants' motion for a new trial, denied Officer Wheeler's motion for
judgment as a matter of law, and granted Sergeant Cushing's motion for
judgment as a matter of law."06

With respect to defendants' motions for judgment as a matter of law
on the sufficiency of the evidence, the Eleventh Circuit affirmed as to
Officer Wheeler and reversed as to Sergeant Cushing.307 Because of
the procedural posture of the case, Officer Wheeler had to show that no
reasonable jury could find that the amount of force used on plaintiff was
unreasonable.3 8 Accepting plaintiff's evidence as true, however, the
court held that "a reasonable jury could conclude that Wheeler used an
objectively unreasonable amount of force and violated Plaintiff's Fourth

305. Id. at 924.
306. Id. at 922-24, 923 n.2.
307. Id. at 924-25. The court summarily affirmed the denial of defendants' motion for

a new trial. Id. at 928 n.7.
308. Id. at 924.
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Amendment rights."3 9 Thus, the denial of Officer Wheeler's motion
was correct.31°

Turning to Sergeant Cushing's motion, the court noted that his
liability could arise only from his alleged failure to intervene because
there was no evidence that he ordered or participated in the attack.'
Prior circuit precedent established the standard for holding an officer
liable for failing to intervene when another officer uses excessive force:
"'[f a police officer, whether supervisory or not, fails or refuses to
intervene when a constitutional violation such as an unprovoked beating
takes place in his presence, the officer is directly liable under Section
1983. ' '312 However, an officer can be liable for failing to intervene only
if he is in a position to intervene and fails to do so."' According to
plaintiff's testimony, the attack lasted "more than an eternity," and
Sergeant Cushing admitted that the attack may have lasted as long as
two minutes.314 "Two minutes was long enough for a reasonable jury
to conclude that Sergeant Cushing had time to intervene and to order
Wheeler to restrain the dog."315 Thus, the district court erred in
granting judgment as a matter of law for Sergeant Cushing.3 16

With respect to defendants' motions for judgment as a matter of law
on the issue of qualified immunity, the court held that defendants were
not entitled to qualified immunity.317 While particularized prior case
law is ordinarily necessary for the plaintiff in an excessive force case to
show that the law was clearly established, there is a narrow exception
to this requirement:

When an excessive force plaintiff shows "that the official's conduct lies
so obviously at the very core of what the Fourth Amendment prohibits
that the unlawfulness of the conduct was readily apparent to the
official, notwithstanding the lack of caselaw," the official is not entitled
to the defense of qualified immunity.318

309. Id.
310. Id.
311. Id.
312. Ensley v. Soper, 142 F.3d 1402, 1407 (11th Cir. 1998) (quoting Byrd v. Clark, 783

F.2d 1002, 1007 (11th Cir. 1986)).
313. Id.
314. 208 F.3d at 925.
315. Id.
316. Id.
317. Id. at 928.
318. Id. at 926 (quoting Smith v. Mattox, 127 F.3d 1416, 1419 (11th Cir. 1997) (per

curiam)). This "clearly-excessive-even-in-absence-of-case-law standard" was first recognized
in United States v. Lanier, in which the Supreme Court held that "in [some] instances a
general constitutional rule already identified in the decisional law may apply with obvious
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Despite noting that this "clearly-excessive-even-in-absence-of-case-law
standard" is a difficult standard to satisfy, 19 the court nonetheless
found that the facts of this case justified the denial of qualified
immunity for Officer Wheeler:

Plaintiff was a suspect in the burglary of a golf shop. Approximately
$20 of snacks and crackers were stolen. When the police discovered
Plaintiff, he submitted immediately to the police. When ordered by
Defendant Wheeler to get down on the ground, Plaintiff complied.
There was no confusion. Plaintiff did not pose a threat of bodily harm
to the officers or to anyone else. And, he was not attempting to flee or
to resist arrest. On Plaintiff's version of the facts, which we must
accept, Defendant Wheeler ordered and allowed his dog to attack and
bite Plaintiff; threatened to kill Plaintiff when Plaintiff kicked the dog
in an effort to resist the unprovoked attack; and let the dog attack
Plaintiff for at least two minutes. Considering these facts, no
particularized preexisting case law was necessary for it to be clearly
established that what Defendant Wheeler did violated Plaintiff's
constitutional right to be free from the excessive use of force. No
reasonable police officer could believe that this force was permissible
given these straightforward circumstances. 20

Sergeant Cushing fared as poorly:

Nor do we think particularized case law is necessary to overcome
Defendant Cushing's claim of qualified immunity. That a police officer
had a duty to intervene when he witnessed the use of excessive force
and had the ability to intervene -was clearly established in February
1994. When we defer to the jury's implicit fact finding, the excessive
force in this case was obvious and was such that every reasonable
officer would have known that it was clearly in violation of Priester's
constitutional rights. Cushing observed the entire attack and had the
time and ability to intervene, but he did nothing. No particularized
case law was necessary for a reasonable police officer to know that, on
the facts of this case and given that the duty to intervene was clearly
established, he should have intervened.3 2 1

clarity to the specific conduct in question, even though 'the very action in question has [not]
previously been held unlawful.'" 520 U.S. 259, 271 (1997) (quoting Anderson v. Creighton,
483 U.S. 635, 640 (1987)) (second alteration in original). As the Court explained, "The
easiest cases don't even arise. There has never been ... a section 1983 case accusing
welfare officials of selling foster children into slavery; it does not follow that if such a case
arose, the officials would be immune from damages [or criminal] liability." Id. (internal
quotation marks omitted) (alteration in original).

319. 208 F.3d at 926-27.
320. Id. at 927.
321. Id. (citations omitted).
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Although Willingham v. Loughnan322 also involved a police dog and
a jury verdict in favor of plaintiff, the Eleventh Circuit's decision
provides an interesting contrast to its decision in Priester. Plaintiff was
shot by police officers outside her home when she tried to stop a police
dog that was attacking her brother. Plaintiff threw several bottles at
the dog, and when that proved ineffective, she threw a knife at the
canine officer and a glass at another officer. A police officer on the scene
immediately shot her. She survived and was later convicted of
attempted second-degree murder of the canine officer and battery of the
second officer. Based on these same facts, plaintiff sued the two officers
and the city under § 1983. After a trial, the jury returned a verdict for
plaintiff for $5,000,000 in compensatory damages and $1,000,000 in
punitive damages. The district court granted the city's motion for
judgment as a matter of law, but denied the officers' motions for
judgment as a matter of law and for remittitur 23

The Eleventh Circuit recited the usual standard for evaluating a post-
trial motion for judgment as a matter of law: "[I]n the typical case
where the jury reaches a verdict in the face of disputed issues of fact, we
simply accept as true the version of facts for the evidence (if it was more
than a scintilla) was presented by the party who won the jury ver-
dict."324 However, the civil jury was not entitled to discount plaintiff's
criminal conviction; indeed, plaintiff was collaterally estopped from
presenting evidence contrary to the criminal verdict.325  Because
plaintiff was convicted of attempted second-degree murder and battery,
the criminal jury must have concluded that she attempted to kill the
canine officer when she threw the knife at him and that she struck the
second officer with a glass.32 Therefore, despite plaintiff's successful
impeachment of the officers' testimony in the civil trial, the civil jury
was obliged to credit her criminal conviction.327 Considering all facts
consistent with the criminal conviction and supported by the evidence
from the civil trial, the court concluded that plaintiff was shot within a
split-second after throwing the knife at the canine officer and assaulting
the other officer with a glass.328

In light of these facts, the question in this case was whether the law
was clearly established in 1987 that shooting an unarmed person within

322. 261 F.3d 1178 (11th Cir. 2001).
323. Id. at 1180-83.
324. Id. at 1185.
325. Id. at 1185, 1185 n.il.
326. Id. at 1185.
327. Id.
328. Id. at 1185-86.
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a split-second after being attacked by that person was unconstitutional
when the police were not in physical control of the person and the person
was near an area containing objects that could be used as weapons. 29

To find for plaintiff in the civil trial, the jury was required to conclude
that the officers behaved in an objectively unreasonable manner and
that they used excessive force.330 However, relying on Saucier v.
Katz, 331 the court noted that "whether an officer behaved in an objec-
tively reasonable manner in the context of the merits of the excessive
force claim is a completely separate and distinct question from whether
the officer behaved objectively reasonably under the clearly established
preexisting law for qualified immunity purposes."3 32  Under the
Supreme Court's decision in Garner and allowing for the tense,
uncertain, and rapidly evolving circumstances that confronted the
officers, the court found that the officers were entitled to qualified
immunity because the law was not clearly established in 1987 that the
use of deadly force was unconstitutional under the circumstances of this
case.

333

Similarly, the qualified immunity defense asserted by the police officer
in Vaughan v. Cox334 carried the day, despite the Eleventh Circuit's
conclusion that a reasonable jury could find that the officer's actions
were unreasonable.3 5 Plaintiff was a passenger in a pickup truck that
matched the description of a stolen vehicle. Two officers in separate
vehicles spotted the truck and made several attempts at stopping the
truck on 1-85 south of Atlanta, Georgia. During one attempt to stop the
truck with a "rolling roadblock," the truck rammed into the back of one
of the police cruisers. Following the collision, the driver increased the
truck's speed to eighty or eighty-five miles per hour. One of the officers
then shot three times into the cab of the truck; one bullet hit plaintiff in
his spine, instantly paralyzing him from the chest down. Eventually, the
truck stopped when it struck the cement median, and plaintiff was taken

329. Id. at 1186.
330. Id.
331. 533 U.S. 194 (2001).
332. 261 F.3d at 1186. In Saucier the Supreme Court held that a finding of excessive

force does not necessarily mandate the denial of qualified immunity. 533 U.S. at 206.
Consistent with this holding, the court in Willingham explained, "That Defendants' conduct
has been ultimately determined to be unreasonable under the excessive force analysis does
not decide whether the law was already clearly established at the time Defendants acted
that what they were doing, given the circumstances, necessarily violated federal law." 261
F.3d at 1186 n.13.

333. 261 F.3d at 1186-88.
334. 264 F.3d 1027 (11th Cir. 2001).
335. Id. at 1034-37.
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to a hospital. Plaintiff sued the officer who shot him, the county, and
the sheriff. The district court granted summary judgment for defendants
on the ground that no Fourth Amendment violation had occurred.3 36

Finding that material issues of fact remained as to whether the truck's
continued travel posed an immediate threat of serious injury to the
officer or others and as to whether it was feasible for the officer to give
a warning about the possible use of deadly force, the Eleventh Circuit
stated that a reasonable jury could find that the officer acted unreason-
ably when he fired into the cab of the truck.3 3 ' However, again relying
on Saucier for the distinction between a violation of a currently
cognizable constitutional right and a violation of clearly established law,
the court found, based on the truck's speed on a major highway and the
driver's refusal to stop, that the officer had arguable probable cause to
believe that the truck's occupants presented a threat of serious harm to
other motorists on the highway and that the application of deadly force
was therefore justified.338 In addition, the court found that because
the law was not sufficiently established at the time of the shooting, the
officer did not need to conclude that it was unconstitutional to discharge
his weapon without first warning the truck's occupants that he was
preparing to use deadly force. 339  Accordingly, although the district
court erred in holding that no Fourth Amendment violation occurred, the
court affirmed the grant of summary judgment for the officer on the
ground that he was entitled to qualified immunity.34 °

Wood v. City of Lakeland3 4' demonstrates one of the difficulties that
can arise for plaintiffs in deadly force cases-the only nonpolice witness
to the events in question is dead. Plaintiff called the police after her son
cut his wrists and threatened to commit suicide. The son retreated into
a small bedroom in plaintiff's home and refused to come out. A five-
member team of officers entered the home with the intention of securing
the young man for an involuntary commitment. Officer Thompson was
designated to be the shooter in the event a firearm was needed. Upon
entering the residence, the officers noticed blood, and after kicking down
the door of the bedroom, they saw that the young man was sitting on a
dresser at the end of a bed. The young man's arms were covered with

336. Id. at 1030-32.
337. Id. at 1034-35.
338. Id. at 1036.
339. Id. at 1036-37.
340. Id. at 1037. Because the district court found that plaintiffs Fourth Amendment

rights had not been violated, it did not address the merits of the claims against the county
and the sheriff. Id. Thus, the Eleventh Circuit vacated the judgments for the county and
the sheriff and remanded for the district court to consider those claims. Id.

341. 203 F.3d 1288 (11th Cir. 2000).
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blood, and he was holding a box cutter to the right side of his neck. The
officers ordered him to put down the knife several times, but he refused
and slid down the dresser. Officer Thompson then shot him three times
in the chest. Plaintiff then sued Officer Thompson and the city under
§ 1983, and a magistrate judge eventually denied Officer Thompson's
motion for summary judgment based on qualified immunity. 42

The difficulty presented by this case was that "the only persons who
were in the bedroom and in position to see or hear the events that
resulted in the death of Mr. Thomas were Officer Thompson and other
officers of the City of Lakeland Police Department."34

" According to
defendants, plaintiff's son slid off the dresser quickly and moved toward
the officers with the knife extended in a threatening way.3" Based on
the autopsy report and an expert witness who opined that the son's path
to the officers was obstructed, plaintiff contended that her son posed no
threat to the officers and was shot when his hand was still in a position
to injure himself.345 However, the court determined that the autopsy
report and the expert witness's opinion did not show whether plaintiff's
son did or did not pose a threat to the officers. 346 Although the court
requested that the parties submit supplemental briefs identifying
evidence that showed whether plaintiff's son was the aggressor, plaintiff
was unable to do so."" Because plaintiff was unable to adduce any
evidence that would have allowed a fact finder to conclude that no
reasonable officer in Officer Thompson's position could have believed
that deadly force was necessary under the circumstances, plaintiff failed
to satisfy her summary judgment burden.348 Thus, unable to corrobo-
rate plaintiff's version of what happened, the court held that Officer
Thompson "made a reasonable split-second judgment call, in light of
Thomas' volatile, emotional, and aggressive state, to use deadly force in
order to prevent imminent death or great bodily harm to himself or
another."49  As such, Officer Thompson was entitled to qualified
immunity.

3 50

Although "the right to make an arrest or investigatory stop necessarily
carries with it the right to use some degree of physical coercion or threat

342. Id. at 1289-90.
343. Id. at 1291.
344. Id. at 1290.
345. Id. at 1290-91.
346. Id. at 1291.
347. Id.
348. Id. at 1292.
349. Id. at 1293.
350. Id.
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thereof to effect it,"3 ' no amount of force is reasonable under the
Fourth Amendment during an illegal arrest or investigatory stop.3 5 2

In the Eleventh Circuit, however, a claim that any force used during an
illegal stop or arrest is excessive is subsumed within the illegal stop or
arrest claim itself and is not a discrete claim for excessive force. 3

The Eleventh Circuit reaffirmed this principle during the survey period
in Jackson v. Sauls.54

Willie Jackson and three of his friends, Quentin Wimbish, Toddrick
Williams, and Corey Dean, were driving to a motorcycle repair shop
when three plainclothes undercover police officers of the Atlanta Police
Department ("APD"), Officers Sauls, Pinckney and Fields, drove up
behind them. Because Jackson was driving the same model car as the
officers, the officers thought Jackson and his friends were other
undercover officers. The officers claimed that Jackson kept looking in
his rearview mirror and that, as their vehicle pulled beside Jackson's
car, the occupants in Jackson's car became nervous and avoided eye
contact with the officers. By the time Jackson reached the repair shop,
the officers' vehicle was in front. At that time, one of the officers
claimed to recall that this model car was easy to steal. After turning
into the repair shop's parking lot, Jackson and his passengers entered
the shop. Four mechanics and the shop owner were present.3 55

Based on their suspicion that Jackson's car was a stolen vehicle, the
nervousness of the occupants, and Jackson's abrupt turn into the
parking lot, the officers turned around and pulled in behind Jackson's
car, partially blocking it. Plaintiffs' evidence disputed that the
occupants were nervous and showed that Jackson turned the car in a
regular fashion. Officer Sauls got out of his car and inspected Jackson's
now-empty car. There was no physical evidence indicating that
Jackson's car had been stolen, such as a broken window or ignition, nor
was the door open. Officer Sauls also looked in a nearby dumpster, but
did not find anything suspicious. The officers had no outside informa-
tion that Jackson or any of his friends had committed any criminal acts
or were about to commit any criminal acts. At some point, Officer
Pinckney called in a registration check on Jackson's license plate, but he

351. Graham, 490 U.S. at 396.
352. Thornton v. City of Macon, 132 F.3d 1395, 1400 (11th Cir. 1998) (per curiam);

Motes v. Myers, 810 F.2d 1055, 1060 (11th Cir. 1987).
353. Williamson v. Mills, 65 F.3d 155, 158-59 (11th Cir. 1995) (per curiam) (holding

that a claim that any force during a false arrest is excessive is subsumed in the false arrest
claim itself because damages for false arrest include damages for use of force to effect that
false arrest).

354. 206 F.3d 1156 (11th Cir. 2000).
355. Id. at 1159-61.
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did not learn that Jackson owned the car until after the subsequent
events.5 6

Approximately one minute after the officers arrived at the parking lot,
there was a two-car wreck at a nearby intersection. Jackson, his three
friends, and one of the mechanics, Tony Delly, walked outside onto the
sidewalk in front of the shop to see the wreck. The officers observed
that some of these men exiting the shop appeared to be the men who
had been in Jackson's car. According to plaintiffs, the blue-jean-clad
officers had their police badges concealed so that nothing visually
identified them as police officers. With guns drawn, the three officers
then approached the men outside, but they did not verbally identify
themselves as police officers. The officers yelled and cursed at everyone
to get back into the shop and lie down. The three officers stood in the
doorway facing the inside of the shop and swept the shop's interior with
their guns.3 57

The occupants of the shop thought that the officers were armed
robbers about to harm them because the officers yelled obscenities at
them, screamed at them to get on the floor, and never identified
themselves as police officers. Jackson, Wimbish, Williams, and Delly
went to the floor as ordered. Dean ran to the rear of the shop. Another
mechanic, Thomas Stearns, ducked behind some motorcycles, drew his
nine-millimeter handgun, and fired three shots at Officer Sauls, two of
which hit Officer Sauls in the abdomen. It was undisputed that Stearns
shot first and was licensed to carry a concealed weapon. Stearns then
retreated behind a row of motorcycles inside the shop, and Officer Sauls
fired two or three shots toward the doorway of the shop as he retreated
across the street. According to plaintiffs, Officer Sauls fired his shots
despite the fact that Stearns, the man with the gun, was no longer in
view and only Jackson, Wimbish, Williams, and Delly lying on the floor
could be seen from the street. Indeed, Stearns was never shot. Instead,
one of Officer Sauls's shots hit Wimbish in the leg as he lay on the
ground unarmed. Officer Sauls fired his remaining rounds toward the
doorway while he was retreating. Officer Sauls eventually collapsed up
the street in a store front. 8

After the shooting erupted, Officers Pinckney and Fields moved to the
south of the doorway closer to the parking lot. Plaintiffs contended that
Officer Pinckney initially was not aware that Officer Sauls had been hit.
Jackson, who was lying closest to the door when the shooting erupted,
attempted to crawl outside the shop. Seeing Officer Pinckney with his

356. Id. at 1161.
357. Id. at 1162.
358. Id.
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gun drawn, Jackson, who was unarmed, dropped to the ground with his
face down. Officer Pinckney was about thirteen feet from Jackson and
fired twice toward him. Officer Pinckney's bullets hit the sidewalk
inches from Jackson's head and ricocheted up, piercing Jackson in the
upper right arm and base of the neck. Jackson died at the scene as a
result of injuries from Officer Pinckney's bullets. Immediately after the
shooting, the owner of the shop called 911 and stated, "Some [expletive
deleted] guys came in here and just started popping rounds in." He did
not identify the shooters as police officers.359

Wimbish and Dean were arrested for aggravated assault, but Stearns
was not arrested even though he fired the first shots. After a subse-
quent investigation of the incident by the APD's Office of Professional
Standards, only Officer Pinckney was disciplined (a five-day suspension).
The Fulton County District Attorney's Office, the Federal Bureau of
Investigation, and the Georgia Bureau of Investigation also investigated
the incident, but none of the officers were indicted on any criminal
charges. Plaintiffs then sued the officers under § 1983, alleging that

their Fourth Amendment rights were violated by the officers' illegal
investigatory stop and use of excessive force. The parties filed cross-
motions for summary judgment on defendants' qualified immunity
defenses, and the district court denied defendants' motions and granted
plaintiffs' motion.aS

On the claims alleging that the investigatory stop was unconstitution-
al, the Eleventh Circuit noted that "the issue is not whether reasonable
suspicion existed in fact, but whether the officer[s] had 'arguable'
reasonable suspicion to support an investigatory stop."36' Because the
facts were hotly disputed, "[wihether arguable reasonable suspicion
existed for Defendants' investigatory stop depends on whose version of
events a jury believes."362 Because plaintiffs' version of the incident,
if believed by a jury, showed that defendants did not have arguable
reasonable suspicion for the investigatory stop, the district court

correctly denied defendants' motions for summary judgment on their
qualified immunity defenses as to the illegal stop claims.3 3 Converse-
ly, because defendants' version of the incident, if believed by a jury,
clearly established arguable reasonable suspicion for the investigatory
stop, the district court erred in granting plaintiffs' motion for summary

359. Id. at 1162-63.
360. Id. at 1163-64.
361. Id. at 1166.
362. Id.
363. Id.
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judgment on defendants' qualified immunity defenses as to the illegal
stop claims.3

Turning to the claims alleging excessive force, the court noted that
plaintiffs were proceeding under two separate theories.3 65  First,
plaintiffs argued that the illegality of the investigatory stop made any
force excessive. 66 What this argument failed to recognize, however,
was that "a claim that any force in an illegal stop or arrest is excessive
is subsumed in the illegal stop or arrest claim and is not a discrete
excessive force claim."367 Thus, there was no basis in Eleventh Circuit
precedent for this theory.6

Second, even if the investigatory stop was legal, plaintiffs argued that
the force used during the stop was excessive. 69 With respect to
defendants' threat of force, the court held that plaintiffs failed to show
an excessive threat of force because drawing a weapon and ordering a
person to lie on the ground is not necessarily excessive considering the
exigencies of such situations.37° With respect to defendants' use of
deadly force, the issue was "whether Defendants' shooting in response
to Stearns's shots was reasonable under the circumstances'" 371 Officer
Sauls's use of deadly force was reasonable because he had been shot
himself and was responding to a life-threatening situation in which
Stearns had undisputedly fired first.3 72  Officer Pinckney was also
entitled to qualified immunity because his "actions in shooting back were
reasonable given Stearns's having shot first, the deadly force thus
threatening Sauls and Pinckney at this scene, and Sauls's retreating
while firing back."3 73 Finally, plaintiffs argued that Officer Fields was,
liable for failing to prevent Officer Pinckney from using deadly force, but
the court held that he too was entitled to qualified immunity because
Officer Pinckney's entitlement to qualified immunity meant that "there.
is no derivative claim against Fields" and because Officer Fields was not
in a position to intervene.374 Thus, defendants were entitled to
summary judgment on plaintiffs' excessive force claims.375

364. Id. at 1167.
365. Id. at 1170.
366. Id. at 1170-71.
367. Id. at 1171.
368. Id.
369. Id.
370. Id. at 1171-72.
371. Id. at 1172.
372. Id. at 1172-73.
373. Id. at 1173.
374. Id. at 1174.
375. Id.
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One last case, Nolin v. Isbell,'76 requires only a brief discussion. A
police officer observed plaintiff and a friend wrestling in a parking lot.
After the two fell onto the hood of a car and plaintiff dragged his friend
to the ground, the officer ran out to the parking lot and, not knowing
that they were just roughhousing, arrested plaintiff. According to
plaintiff, defendant "grabbed him from behind by the shoulder and wrist,
threw him against a van three or four feet away, kneed him in the back
and pushed his head into the side of the van, searched his groin area in
an uncomfortable manner, and handcuffed him." As a result, plaintiff
claimed that he sustained a bruised forehead, chest, and wrists,
although the bruises quickly disappeared, and he did not seek medical
treatment. The district court denied defendant's motion for summary
judgment based on qualified immunity.177

In an unsurprising, but nonetheless important, opinion, the Eleventh
Circuit held that "this Circuit has established the principle that the
application of de minimis force, without more, will not support a claim
for excessive force in violation of the Fourth Amendment." 78 Thus, the
court held that defendant was entitled to qualified immunity. 79 Of
course, the "without more" condition leaves a gaping loophole that is
sure to generate much litigation in the future.

E. Eighth Amendment

Traditionally, the Cruel and Unusual Punishments Clause of the
Eighth Amendment prohibited torture and barbaric forms of punish-
ment, but over the past several decades the Supreme Court "has
extended the Amendment's reach beyond the barbarous physical
punishments at issue in the Court's earliest cases."38° In Estelle v.
Gamble, 8' for example, the Court recognized that the Eighth Amend-
ment more broadly prohibits "punishments which are incompatible with
the evolving standards of decency that mark the progress of a maturing
society or which involve the unnecessary and wanton infliction of
pain.""' Since the Court decided Estelle, it has become clear that an
inmate must show that the prison official both objectively and subjective-
ly violated his Eighth Amendment rights.83 The objective component

376. 207 F.3d 1253 (11th Cir. 2000).
377. Id. at 1254-55.
378. Id. at 1257.
379. Id. at 1258-59.
380. Rhodes v. Chapman, 452 U.S. 337, 345 (1981).
381. 429 U.S. 97 (1976).
382. Id. at 102-03 (citations and internal quotation marks omitted).
383. Farmer v. Brennan, 511 U.S. 825, 834 (1994).
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of an Eighth Amendment violation asks whether the prison official's
conduct was "sufficiently serious," and the subjective component asks
whether the prison official acted with a "sufficiently culpable state of
mind."384  The requirement that both components be proved stems
from the principle that what constitutes the unnecessary and wanton
infliction of pain depends on.the nature of the conduct that is alleged to
be unconstitutional." 5 Thus, in a case alleging the denial of medical
care or challenging conditions of confinement, the absence of any
institutional concerns for the safety of prison staff or other inmates
means that a prison official is liable only if he acted with deliberate
indifference to the inmate's serious medical needs or to inhumane prison
conditions.86 In contrast, in a case involving the use of physical force
to maintain or restore order during a prison disturbance, a prison official
is liable only if he acted "maliciously and sadistically to cause
harm. ,5 7

The Eleventh Circuit decided only one case of any significance during
the survey period that involved the deliberate indifference standard. In
Hope v. Pelzer,ss plaintiff, an inmate at Limestone Correctional
Facility in Alabama, was handcuffed to a hitching post in the prison
yard on two occasions in mid-1995 for engaging in a verbal altercation
with another inmate and a physical altercation with a guard while
working on the chain gang. After the -first altercation, plaintiff was
driven back to the prison and handcuffed to the hitching post for two
hours, during which time he was offered water and a bathroom break
every fifteen minutes. After the second altercation, which plaintiff
alleged was started by the guard because he fell asleep on the bus en
route to the work site, plaintiff was driven back to the prison and
handcuffed to the hitching post for seven hours with no shirt. This time,
however, plaintiff was offered water only once or twice and was not
given any bathroom breaks. Plaintiff was not injured as a result of
either incident. Plaintiff sued eight guards, though he later dismissed
five of them, alleging that his Eighth Amendment rights had been
violated. The district court granted defendants' motion for summary
judgment on the basis of qualified immunity.389

384. Wilson v. Seiter, 501 U.S. 294, 298 (1991).
385. Whitley v. Albers, 475 U.S. 312, 320 (1986).
386. Wilson, 501 U.S. at 302-03 (conditions of confinement); Estelle, 429 U.S. at 104

(denial of medical care). A prison official acts with deliberate indifference "only if he knows
that inmates face a substantial risk of serious harm and disregards that risk by failing to
take reasonable measures to abate it." Farmer, 511 U.S. at 847.

387. Hudson v. McMillian, 503 U.S. 1, 6-7 (1992); see also Whitley, 475 U.S. at 320-21.
388. 240 F.3d 975 (11th Cir. 2001).
389. Id. at 977.
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The Eleventh Circuit affirmed, but not before it declared defendants'
use of the hitching post to be unconstitutional. 9 ° With respect to the
subjective component of the Eight Amendment, the court found that
defendants had exhibited deliberate indifference to the substantial risk
of harm created by the hitching post. 91 First, the court explained,
knowledge of a substantial risk of harm can be inferred from the fact
that the risk was obvious. 392 Here, plaintiff "was cuffed standing to a
hitching post, with .his arms at approximately head level, in the hot sun
for seven hours with no shirt, metal cuffs, only one or two water breaks,
and no bathroom breaks."393 Second, in 1994 the United States
Department of Justice ("DOJ") studied the use of a hitching post at
another prison in Alabama and advised the Alabama Department of
Corrections ("DOC") that the practice was unconstitutional.3" In their
communications on this subject, the DOJ informed the DOC that "'the
"rail" is being used systematically as an improper punishment for
relatively trivial offenses"' and that "'the use of the "rail" is without
penological justification."'395 Thus, the court concluded that "the DOC
was aware of the substantial risk of harm created by use of the hitching
post for prolonged periods of time.

Turning to the objective component of the Eight Amendment, the court
easily concluded that the use of the hitching post in this case involved
the unnecessary and wanton infliction of pain.397 The court explained,

While on the hitching post in June, [plaintiff] was denied basic human
necessities, such as water, and was even taunted by the guards in the
process. While cuffed to the hitching post, [plaintiff] ran the obvious
risk of becoming dehydrated or sunburned, injuring his wrists, or being
ridiculed and harassed by other inmates on their way back from the
work site, among other injuries. The policy and practice of cuffing an
inmate to a hitching post past the time when he constitutes a threat
to himself or others violates the broad and idealistic concepts of
dignity, civilized standards, humanity and decency embodied in the
Eighth Amendment.398

390. Id. at 978.
391. Id. Because this case did not involve exigent circumstances, the court declined to

apply the "malicious and sadistic purpose" standard. Id. at 978 n.7.
392. Id. at 978.
393. Id.
394. Id. at 978-79.
395. Id. at 979 (quoting Austin v. Hopper, 15 F. Supp. 2d 1210, 1250 (M.D. Ala. 1998)).
396. Id.
397. Id.
398. Id. (footnote, citation, and internal quotation marks omitted).
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Thus, the court held that "cuffing an inmate to a hitching post for a
period of time extending past that required to address an immediate
danger or threat is a violation of the Eighth Amendment."3 9 However,
the court indicated that constitutional uses of a hitching post are
imaginable: "It is possible that there could be situations where an
inmate would need to be temporarily cuffed to a stationary object for
non-punitive purpose while the guards restored order."4"'

Significantly, the court specifically stated that its intention was for
"this holding [to] serve as a bright-line rule for any future case involving
the use of a hitching post by prison authorities.""0 1 Thus, from
February 2, 2001, forward, the law is clearly established in the Eleventh
Circuit that an inmate may not be handcuffed to a hitching post in a
nonemergency situation; as such, a defendant in a future case with
materially similar facts will not be entitled to qualified immunity. In
this case, however, the court found that defendants were entitled to
qualified immunity despite their unconstitutional conduct because the
law was not clearly established in 1995 that handcuffing an inmate to
a hitching post in a nonemergency situation violated the Eighth
Amendment.4 2 Although the court admitted that "the inappropriate-
ness of the hitching post could be inferred" from several of its prior
cases, it nevertheless found that there was no bright-line rule because
those cases were not materially similar to this case.4

1

Hope represents the kind of opinion for which the Eleventh Circuit has
earned a reputation as being the circuit of "unqualified immunity."40 4

Although the court may have correctly (in a technical sense) applied the
standard for qualified immunity, its decision certainly seems indefensi-
ble. Indeed, the Supreme Court has recognized that it is not always
necessary to have a case with materially similar facts for the law to be
clearly established:

But general statements of the law are not inherently incapable of
giving fair and clear warning, and in other instances a general
constitutional rule already identified in the decisional law may apply
with obvious clarity to the specific conduct in question, even though

399. Id. at 980.
400. Id.
401. Id. at 981.
402. Id.
403. Id. at 981-82.
404. Karen M. Blum, Too Clearly Cruel & Unusual; Supreme Court Can Right Eighth

Amendment Wrong, FULTON COUNTY DAILY REP., Mar. 5, 2002, at 7 (emphasis added).
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"the very action in question has [not] previously been held unlaw-
ful.

405

Considering that "[t]he relevant, dispositive inquiry in determining

whether a right is clearly established is whether it would be clear to a

reasonable officer that his conduct was unlawful in the situation he

confronted,"4 6 the Eleventh Circuit's rigid application of the clearly

established prong of qualified immunity afforded defendants in Hope

more protection than Harlow seems to contemplate (or at least more

than they deserved). The court's failure to hold defendants in Hope to

the "obvious clarity" standard is particularly interesting in light of the

fact that it has applied that standard in the past.40 7 Fortunately, the

Supreme Court has granted plaintiff's petition for writ of certiorari.40 8

F Fourteenth Amendment

Although "'[slubstantive due process' is a contradiction in terms-sort

of like 'green pastel redness,'49 it is a well-established principle of

constitutional law that the Due Process Clause of the Fourteenth

Amendment contains a substantive component. Unlike procedural due

process, which is concerned with'the fairness of the procedures employed

by the state in depriving a person of life, liberty, or property, substantive

due process "protects individual liberty against 'certain government

actions regardless of the fairness of the procedures used to implement

them.' ' 410  As a general rule, however, "the [Supreme] Court has

always been reluctant to expand the concept of substantive due process

because guideposts for responsible decisionmaking in this unchartered

area are scarce and open-ended."411 Thus, when the Court finds a

substantive right in the Due Process Clause, it usually prescribes a

standard for determining whether that right has been violated. For

example, in Youngberg v. Romeo,412 the Court held that mentally

disabled people who have been involuntarily committed to a state

institution have a Fourteenth Amendment right to "minimally adequate

405. United States v. Lanier, 520 U.S. 259, 271 (1997) (quoting Anderson v. Creighton,
483 U.S. 635, 640 (1987)) (alteration in original).

406. Saucier v. Katz, 533 U.S. 194, 202 (2001).
407. See, e.g., Priester v. City of Riviera Beach, 208 F.3d 919, 926-27 (11th Cir. 2000);

Smith v. Mattox, 127 F.3d 1416, 1419-20 (11th Cir. 1997) (per curiam).
408. Hope v. Pelzer, 122 S. Ct. 802, amended by 122 S. Ct. 933 (2002).
409. JOHN HART ELY, DEMOCRACY AND DISTRUST 18 (1980).
410. Collins v. City of Harker Heights, 503 U.S. 115, 125 (1992) (quoting Daniels v.

Williams, 474 U.S. 327, 331 (1986)).
411. Id.
412. 457 U.S. 307 (1982).
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or reasonable training [or treatment] to ensure safety and freedom from
undue restraint."413 To determine whether this right has been violat-
ed, the patient's liberty interests must be balanced against the state's
interests in restraining the patient's liberty.414 Rather than leave this
balancing to "the unguided discretion of a judge or jury," the Court
articulated the following standard "for determining whether a State
adequately has protected the rights of the involuntarily committed
mentally retarded":415

For these reasons, the decision, if made by a professional, is presump-
tively valid; liability may be imposed only when the decision by the
professional is such a substantial departure from accepted professional
judgment, practice, or standards as to demonstrate that the person
responsible actually did not base the decision on such a judgment."'

The Court defined "professional" as "a person competent, whether by
education, training or experience, to make the particular decision at
issue.""

The Eleventh Circuit was confronted with one case during the survey
period that involved the substantive due process rights of a mentally
disabled boy who was involuntarily committed to a state institution.
Kyle K v. Chapman... involved an autistic boy whose parents admit-
ted him to Central State Hospital ("CSH") in Georgia after they became
unable to care for him at home. During his stay at CSH, from 1991
until 1996, Kyle exhibited continuous self-abusive behavior, including
banging his head, slapping his face, pinching his body, hurling his body,
biting his hands and arms, scratching his face, and poking his eyes.
Kyle and his parents sued six nonprofessional Health Services Techni-
cians who, among others, were responsible for providing his day-to-day
direct care. The complaint alleged that defendants violated Kyle's
substantive due process rights to (1) reasonably safe conditions of
confinement, (2) freedom from unreasonable bodily restraints, and (3)
minimally adequate or reasonable training and treatment to ensure his
safety and freedom from undue restraint. Defendants moved to dismiss
the complaint pursuant to Rule 12(b)(6) on the ground that they were

413. Id. at 319. The Court also held that mentally disabled people who have been
involuntarily committed to a state institution have a Fourteenth Amendment liberty
interest in safe conditions of confinement and freedom from bodily restraint. Id. at 315-16.

414. Id. at 320-21.
415. Id. at 321.
416. Id. at 323 (footnote omitted).
417. Id. at 323 n.30.
418. 208 F.3d 940 (11th Cir. 2000).
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entitled to qualified immunity, but the district court denied the
motion.419

On appeal the Eleventh Circuit characterized the substantive due
process claim as essentially alleging "a failure to properly treat Kyle's
self-abusive behavior" and concluded that "[c]learly this type of
allegation falls within the duties contemplated in Youngberg."42' After
examining the Supreme Court's holding in Youngberg, the court noted
that "[w]hat is implicit in Youngberg is that the alleged constitutional
violation is related to some aspect of the treatment decision made by a
professional decision maker."42' The obstacle to plaintiffs' claim was
that defendants were not professional decision makers as defined by
Youngberg.422 Because plaintiffs could not cite any clearly established
law holding that Youngberg applies to nonprofessional caregivers, the
court held that defendants were entitled to qualified immunity.423

The Eleventh Circuit's decision in Kyle K is similar to its decision in
Denno in that the court missed an opportunity to decide the applicable
standard when nonprofessional employees of a state mental institution
are sued for violating a patient's substantive due process right to
minimally adequate or reasonable training and treatment. As a result,
the next time a case similar to Kyle K arises, the nonprofessional
caregivers will almost assuredly be entitled to qualified immunity on the
ground that the law was still not clearly established as to the standard
that governs their conduct. In this regard, the Third Circuit has held
that "[n]onprofessional employees who provide care for involuntarily
institutionalized mentally retarded individuals are subject even after
Youngberg, only to a deliberate indifference standard."424  In the
Eleventh Circuit, however, one is left to wonder whether nonprofessional
caregivers are subject to suit at all and, if so, what the applicable
standard is.

G. Damages

Because § 1983 "was intended to create a species of tort liability in
favor of persons deprived of federally secured rights," damages in actions
brought under § 1983 are governed by the common law of torts.425 In

419. Id. at 941-42.
420. Id. at 942.
421. Id. at 943.
422. Id.
423. Id.
424. Shaw ex rel. Strain v. Strackhouse, 920 F.2d 1135, 1147 (3d Cir. 1990); see also

Clark v. Donahue, 885 F. Supp. 1164, 1167-68 (S.D. Ind. 1995).
425. Smith v. Wade, 461 U.S. 30, 34 (1983) (internal quotation marks omitted).
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Carey v. Piphus,425 the Supreme Court looked to the common law of
torts and concluded that the cardinal principle governing damages
awards under § 1983 is that a plaintiff should be compensated for
injuries caused by a defendant's breach of a legal duty.427 Applying
this compensation principle to the case before it, which involved a denial
of procedural due process, the Court held that "neither the likelihood of
[mental and emotional distress caused by the denial of procedural due
process] nor the difficulty of proving it is so great as to justify awarding
compensatory damages without proof that such injury actually was
caused."42 Thus, compensatory damages are not available for the
denial of procedural due process absent proof of actual injury.2 9

However, the Court also held that "the denial of procedural due process
should be actionable for nominal damages without proof of actual
injury."430 The Court explained,

By making the deprivation of [absolute] rights [such as the right to
procedural due process] actionable for nominal damages without proof
of actual injury, the law recognizes the importance to organized society
that those rights be scrupulously observed; but at the same time, it
remains true to the principle that substantial damages should be
awarded only to compensate actual injury or, in the case of exemplary
or punitive damages, to deter or punish malicious deprivations of
rights.43'

Eight years later, in Memphis Community School District v. Stach-
ura,4 ' the Court elaborated on its reasoning in Carey and held that
"damages based on the abstract 'value' or 'importance' of constitutional
rights are not a permissible element of compensatory damages in
[§ 1983] cases."3

Carey and Stachura comprised the relevant legal landscape for two
cases decided by the Eleventh Circuit during the survey period. In the
first case, Slicker v. Jackson,434 plaintiff brought an action under
§ 1983 against various officers of the Summerville (Georgia) Police
Department, alleging that defendants violated his Fourth Amendment

426. 435 U.S. 247 (1978).
427. Id. at 254-57.
428. Id. at 264.
429. Id.
430. Id. at 266. The Court noted that nominal damages may not exceed one dollar.

Id. at 267.
431. Id. at 266.
432. 477 U.S. 299 (1986).
433. Id. at 310.
434. 215 F.3d 1225 (11th Cir. 2000).
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rights by using excessive force in arresting him for disorderly conduct.
The testimony at trial showed that plaintiff was handcuffed and then
beaten into unconsciousness, after which he was treated at a hospital
emergency room. However, plaintiff did not offer any medical bills into
evidence, nor did he claim that he missed any work or that he incurred
any direct monetary loss because of the beating. When plaintiff rested
his case, defendants moved for judgment as a matter of law on the
ground that plaintiff had not presented any evidence of damages. Based
on Carey and Stachura, the district court granted defendants' motion,
holding that defendants were entitled to judgment as a matter of law
because plaintiff had not presented any evidence of direct monetary loss
in the form of medical bills, missed work, or lost wages.4 35

On appeal the Eleventh Circuit found that the district court erred
because "neither Carey nor Stachura limits proof of actual injury, and
compensatory damages based on actual injury, to such things as medical
expenses, missed work, and lost income."4"' Instead, the court noted,
the only prerequisite to an award of compensatory damages established
by Carey and Stachura is proof of actual injury; proof of the exact
monetary value of the injury is not required.4"' Thus, based on the
evidence presented at trial, the court held that the jury could have
awarded plaintiff compensatory damages for physical pain and suffering,
mental and emotional distress, impairment of reputation, and personal
humiliation without presenting evidence of medical bills, missed work,
or lost income.3 In other words, the district court incorrectly inter-
preted Carey and Stachura as holding that "a § 1983 plaintiff can only
satisfy the 'actual injury' requirement through evidence of direct
monetary loss."439

Furthermore, the Eleventh Circuit found that the district court erred
by not allowing plaintiff to seek nominal damages.44 ° Although the
court recognized that it had previously held that "a plaintiff whose
constitutional rights are violated is entitled to nominal damages even if
he suffered no compensable injury," it noted that it had not previously
addressed "the appropriateness of nominal damages in the context of an
excessive force claim."44' Addressing this question of first impression,

435. Id. at 1226-29.
436. Id. at 1231.
437. Id.
438. Id. Of course, evidence of direct monetary loss in the form of medical bills, missed

work, or lost income will also support an award of compensatory damages. Id.
439. Id. at 1229.
440. Id. at 1231.
441. Id.
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the court held that "a § 1983 plaintiff alleging excessive use of force is
entitled to nominal damages even if he fails to present evidence of
compensable injury."442 Drawing on the reasoning of other circuits, the
court identified three circumstances under which a plaintiff may be
entitled to recover only nominal damages in a case based on excessive
force:

First, the jury may award nominal damages where there is evidence
that both justifiable and unjustifiable force might have been used and
the injury may have resulted from the use of justifiable force. Second,
nominal damages may be appropriate where a jury reasonably
concludes that the plaintiff's evidence of injury is not credible. Finally,
an award of nominal damages may be appropriate when the plaintiff's
injuries have no monetary value or when they are not quantifiable with
reasonable certainty."3

Significantly, the court concluded by noting that "if on remand the jury
does indeed find that [defendants] used excessive force in violation of
[plaintiff's] constitutional rights but that he failed to present any
evidence of a compensable injury, [plaintiff] must be awarded nominal
damages.

"
4
44

In the second case, Oliver v. Falla,45 plaintiff brought an action
under § 1983 against Miami-Dade County and several corrections
officers of the Dade County Jail, alleging that defendants violated his
Eighth Amendment rights by using excessive f6rce during an altercation
while he was in temporary custody at the jail. At trial plaintiff testified
that his injuries consisted of a cut to his left knee, neck and back pain,
and broken glasses, but he did not present any evidence of visible
injuries or medical expenses, nor did he present any medical testimony
confirming his injuries. In fact, photographs taken of plaintiff shortly
after he was beaten did not show any discernible injury. The district
court granted judgment as a matter of law to the county and one of the
officers, and the jury returned a verdict for the other two officers. The
jury did, however, find that one of the officers, Officer Falla, used
excessive force against plaintiff in violation of the Eighth Amendment,
but the jury did not award plaintiff any compensatory or punitive
damages. Plaintiff then filed a motion for entry of judgment awarding
nominal damages and a motion for a new trial, both of which the district
court denied. Plaintiff appealed the denial of his motions, but not the

442. Id. at 1231-32.
443. Id. at 1232 (citations omitted).
444. Id. (emphasis added).
445. 258 F.3d 1277 (11th Cir. 2001).
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district court's decision to grant judgment as a matter of law to the
county and one of the officers."'

The sole issue before the Eleventh Circuit on appeal was "[w]hether
the district court erred in failing to grant [plaintiff] nominal damages
based upon the jury's finding that Falla used excessive force against
[plaintiff]."" 7 Plaintiff argued that he was entitled to an award of
nominal damages under Carey, but the court determined that Carey was
distinguishable for three reasons: (1) Carey involved the procedural
component of the Due Process Clause of the Fourteenth Amendment,
whereas this case involved the Eighth Amendment; (2) unlike this case,
Carey did not involve a failure to request or object to (i) a jury instruc-
tion on nominal damages, or (ii) additur under the Seventh Amendment;
and (3) Carey did not involve a jury verdict. 4 8 Thus, the court held
that, under the facts of this case, plaintiff was not entitled to an award
of nominal damages under Carey.4 9

Turning to the question of whether plaintiff was automatically entitled
to an award of nominal damages irrespective of Carey, the court noted
that it had not previously "addressed the issue of nominal damages in
the Eighth Amendment excessive force context. ' '450 Relying on a prior
Eleventh Circuit decision in a case brought under Title VII of the Civil
Rights Act of 1964 as well as several cases from other jurisdictions, the
court concluded that "the request for nominal damages is not automatic
in an Eighth Amendment excessive force case."451 The court explained
that a plaintiff must invoke his right to nominal damages, such as by
requesting a jury instruction on nominal damages or by objecting to the
district court's failure to give such an instruction.452 If a plaintiff fails
to seek nominal damages, then "he waives any entitlement to such
damages."453 Because that is what happened in this case, the court
found that plaintiff "unequivocally waived his right to nominal
damages."4 4

Finally, the court wondered whether a plaintiff could ever recover
nominal damages in an Eighth Amendment excessive force case, even if
he seeks them, because "in an Eighth Amendment case, the plaintiff

446. Id. at 1278-79, 1279 n.1.
447. Id. at 1279-80. The court summarily affirmed the denial of plaintiff's motion for

a new trial. Id. at 1280 n.2.
448. Id. at 1280.
449. Id.
450. Id.
451. Id. at 1282.
452. Id.
453. Id.
454. Id.
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must show actual injury, whether it is compensable or not."455  Al-
though the court decided not to reach this question because it had
already concluded that plaintiff had unequivocally waived his right to
nominal damages, 456 it is worth noting that the court's suggestion
seems untenable. The court relied on Hudson v. McMillian,45 7 in
which the Supreme Court held that "[t]he Eighth Amendment's
prohibition of 'cruel and unusual' punishments necessarily excludes from
constitutional recognition de minimis uses of physical force, provided
that the use of force is not of a sort repugnant to the conscience of
mankind."4

" However, because de minimis uses of physical force are
also not prohibited by the Fourth Amendment, a plaintiff in a Fourth
Amendment excessive force case must also show actual injury to
establish a constitutional violation.4 59  Because this principle is the
same under the Fourth and Eighth Amendments, it would be inconsis-
tent for the court to hold in the future that nominal damages may not
be recovered under the Eighth Amendment in light of its holding in
Slicker that nominal damages may be recovered under the Fourth
Amendment.

Taken together, the Eleventh Circuit's opinions in Slicker and Oliver
are significant for two reasons. First, by holding that proof of direct
monetary loss is not required to show actual injury, the court made it
substantially easier for plaintiffs to recover compensatory damages in
§ 1983 cases. Second, the court made it clear that the plaintiff in a
§ 1983 case must be awarded nominal damages if he affirmatively seeks
such damages and the jury finds that the defendant violated his
constitutional rights. However, attorneys representing § 1983 plaintiffs
must understand that nominal damages will not be awarded automati-
cally and that the right to an award of nominal damages may be waived.
Thus, if the plaintiff decides to seek nominal damages, he must request
an appropriate jury instruction and object to the absence of such an
instruction if the district court refuses to give it. On the other hand, if
the plaintiff decides as a matter of strategy not to seek nominal damages
at trial, then he has waived his right to recover them and may not
circumvent that waiver via a post-trial motion.46 0

455. Id.
456. Id.
457. 503 U.S. 1 (1992).
458. Id. at 9-10 (internal quotation marks omitted).
459. Nolin v. Isbell, 207 F.3d 1253, 1257 (11th dir. 2000), For a discussion of Nolin,

see supra text accompanying notes 376-79.
460. But see Caban-Wheeler v. Elsea, 71 F.3d 837, 841-42 (11th Cir. 1996) (affirming

the district court's order amending the verdict to award one dollar in nominal damages
after the jury found for the plaintiff on her procedural due process claim despite the fact
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In terms of financial benefit to a successful § 1983 plaintiff, an award
of nominal damages in the amount of one dollar is rather meaningless.
However, nominal damages are a vital aspect of civil rights litigation
because of their relationship to attorney fees under § 1988.461 In
Farrar v. Hobby,462 the Supreme Court held that a plaintiff who
recovers nominal damages is a prevailing party for purposes of § 1988
and is therefore entitled to recover reasonable attorney fees.4"
Although the Court further held that "the only reasonable fee" for a
plaintiff who recovers only nominal damages "is usually no fee at all,"
the Court did not hold that an award of attorney fees is never appropri-
ate when the only relief obtained is nominal damages.464 Justice
O'Connor emphasized this point in her concurring opinion when she
commented that "[n]ominal relief does not necessarily a nominal victory
make.""5  According to Justice O'Connor, because the difference
between the amount recovered and the amount sought is not the only
factor for determining the degree of success, an award of nominal
damages alone may support an award of attorney fees if other factors
show that the plaintiff's victory was more than de minimis."' Thus,
to determine whether a plaintiff who recovers only nominal damages is
entitled to an award of attorney fees, courts should look to three indicia
of success: "the extent of relief, the significance of the legal issue on
which the plaintiff prevailed, and the public purpose served."4"'

III. PRISON LITIGATION REFORM ACT OF 1995

By 1995, lawsuits initiated by prisoners accounted for more than
twenty-five percent of the total number of cases filed in the federal
district courts."' Recognizing that many of these lawsuits were
frivolous and malicious,469 Congress enacted the Prison Litigation
Reform Act of 1995 ("PLRA) 47 0 "to curtail prisoner tort, civil rights

that she did not request a jury instruction on nominal damages).
461. Awards of attorney fees under § 1988 are discussed in Part IX.B.
462. 506 U.S. 103 (1992).
463. Id. at 112-14.
464. Id. at 115.
465. Id. at 121 (O'Connor, J., concurring).
466. Id.
467. Id. at 122.
468. Alexander v. Hawk, 159 F.3d 1321, 1324 (11th Cir. 1998).
469. Rivera v. Allin, 144 F.3d 719, 728 (11th Cir. 1998).
470. Pub. L. No. 104-134, §§ 801-810, 110 Stat. 1321-66 to -77 (1996) (codified in

relevant part at 42 U.S.C. § 1997e (Supp. V 1999), 28 U.S.C. § 1915 (2000), and 18 U.S.C:
§ 3626 (2000)).
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and conditions [of confinement] litigation."47 1 Among the provisions of
the PLRA designed to discourage prisoners from filing meritless lawsuits
are: (1) a provision requiring exhaustion of administrative remedies
before a civil action may be brought,472 (2) a provision limiting recovery
for mental or emotional injury to cases in which there has been a prior
showing of physical injury,473 and (3) a provision governing cases
brought in forma pauperis.47 4 These provisions were the subject of
several cases decided by the Eleventh Circuit during the survey period.

Two cases involved the exhaustion requirement in § 1997e(a), which
provides that "[n]o action shall be brought with respect to prison
conditions under section 1983 of this title, or any other Federal law, by
a prisoner confined in any jail, prison, or other correctional facility until
such administrative remedies as are available are exhausted."47 5 In
Brown v. Sikes,476 plaintiff, who was incarcerated in a Georgia state
prison, brought an action under § 1983 against the warden of the prison
where he was incarcerated and several "Doe" defendants, alleging that
he was denied necessary medical treatment in violation of the Eighth
Amendment. Plaintiff used a form civil rights complaint on which he
indicated, in response to a question regarding exhaustion of administra-
tive remedies, that he had filed more than one grievance concerning the
failure of some unidentified person to provide him with the athletic
supporter and snacks that a prison physician had prescribed for
treatment of his hernia. Eventually, plaintiff identified the Commission-
er of the Georgia Department of Corrections as one of the "Doe"
defendants. The warden and commissioner filed separate motions to
dismiss based on plaintiff's failure to exhaust his administrative
remedies. The district court granted both motions on the ground that
plaintiff had failed to exhaust his administrative remedies because he
did not name the warden or commissioner in his grievances.4 7

The issue on appeal was "whether the § 1997e(a) exhaustion require-
ment always prohibits a prisoner from suing any defendant other than
those named in the administrative grievance the prisoner filed."47

1 In
answering that question in the negative, the Eleventh Circuit held that
§ 1997e(a) requires prisoners to provide all the relevant information

471. Anderson v. Singletary, 111 F.3d 801, 805 (11th Cir. 1997).
472. 42 U.S.C. § 1997e(a).
473. Id. § 1997e(e).
474. 28 U.S.C. § 1915.
475. 42 U.S.C. § 1997e(a).
476. 212 F.3d 1205 (11th Cir. 2000).
477. Id. at 1206-07.
478. Id. at 1207.
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available, including the identity of the wrongdoers and any witnesses,
but recognized that "a prisoner cannot provide that which he does not
have."47 Indeed, the court admitted that none of the policies favoring
exhaustion would be furthered "by shutting the courthouse door to a
prisoner who, at the time he filed his grievance, did not know and could
not readily ascertain the identity of the individuals responsible for the
alleged injury or deprivation."4 ° Moreover, the court acknowledged
the difficulties that prisoners face in attempting to identify alleged
wrongdoers before filing a complaint and seemed to endorse the
approach taken by the Seventh Circuit: "'Instead, the district court
should proceed on the claim and allow the named defendant to assert his
own noninvolvement, if that is the case, and designate those who would
likely have been responsible for whatever deprivation may have
occurred."'4 "1

With respect to a prison warden and state commissioner, the court
noted that it would be pointless to require a prisoner to name them in
an administrative grievance, unless they were personally involved in the
alleged deprivation, because all prison officials involved in the grievance
process know who they are.482 Thus, the court held that § 1997e(a)
"requires a prisoner to provide in his administrative grievance as much
relevant information about his claims, including the identity of those
directly involved in the alleged deprivations, as the prisoner reasonably
can provide," but that "[i]t does not require him to provide information
he cannot reasonably obtain, nor does it require him to inform those who
will pass on his grievance of the identity of the warden or prison
commissioner."' Because there was no suggestion that either the
warden or commissioner had been personally involved in denying
plaintiff medical treatment, and because there was no evidence
indicating that plaintiff reasonably could have obtained any additional
relevant information, the district court erred in granting the motions to
dismiss.4 4

In the other case involving § 1997e(a), Higginbottom v. Carter,45 the
court was less hospitable to the prisoner-plaintiff. Plaintiff brought an

479. Id. at 1207-08.
480. Id. at 1208.
481. Id. at 1209, 1209 n.4 (quoting Duncan v. Duckworth, 644 F.2d 653, 656 (7th Cir.

1981)).
482. Id. at 1209.
483. Id. at 1210. In other words, "a grievance procedure that requires a prisoner to

provide information he does not have and cannot reasonably obtain is not a remedy that
is 'available' to the prisoner." Id. at 1208.

484. Id. at 1209-10.
485. 223 F.3d 1259 (11th Cir. 2000) (per curiam).
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action under § 1983 alleging that his Fourth Amendment rights had
been violated by an excessive use of force, but the district court
dismissed the complaint for failure to exhaust administrative reme-
dies.4"' The primary question on appeal raised an issue of first
impression in the Eleventh Circuit: "[W]hether [an] excessive-use-of-
force claim is subject to the PLRA's exhaustion requirements."4"7

Plaintiff argued that the exhaustion requirement does not apply to a
claim alleging excessive use of force because such a claim does not
challenge "prison conditions," as that term is used in § 1997e(a). s8

The court summarily rejected plaintiff's argument for two reasons.48 9

First, because the PLRA defines the term "civil action with respect to
prison conditions" as "any civil proceeding arising under Federal law
with respect to the conditions of confinement or the effects of actions by
government officials on the lives of persons confined in prison,"490 the
court held that "the plain language of the statute does include claims
alleging excessive force."49 1 Second, the court held that "reading the
term 'prison conditions' to include excessive-use-of-force claims is
supported by the purpose and legislative history of the Act" because "'[a]
broad exhaustion requirement that includes excessive force claims
effectuates [Congress's] purpose and maximizes the benefits of requiring
prisoners to use prison grievance procedures before coming to federal
court."' 492 Accordingly, because plaintiff was required to exhaust his
administrative remedies, the district court did not err in dismissing the
complaint for his failure to do so."'

Only one case involved the physical injury requirement in § 1997e(e),
but the issue in that case was important enough to warrant consider-
ation by the full court. Section 1997e(e) provides, "No Federal civil
action may be brought by a prisoner confined in a jail, prison, or other
correctional facility, for mental or emotional injury suffered while in
custody without a prior showing of physical injury."9 a In Harris v.

486. Id. at 1260.
487. Id.
488. Id.
489. Id.
490. 18 U.S.C. § 3626(g)(2).
491. 223 F.3d at 1260.
492. Id. at 1261 (quoting Freeman v. Francis, 196 F.3d 641, 644 (6th Cir. 1999)).
493. Id. The court also held that "§ 1997e(a) is not unconstitutionally 'vague' because

the plain language of the statute adequately puts prisoners on notice that they must
exhaust their administrative remedies before pursuing prison-related civil actions in
federal court." Id.

494. 42 U.S.C. § 1997e(e).

1568 [Vol. 53



STATUTORY CIVIL RIGHTS

Garner,95 the issue was "whether the provision applies to lawsuits
that are filed while the plaintiff is a confined prisoner but which are not
decided until after he is released from confinement." '49 6

Plaintiffs, eleven inmates at Dooly State Prison in Georgia, filed an
action under § 1983 alleging that various officials of the Georgia
Department of Corrections violated their rights under the Fourth,
Eighth, and Fourteenth Amendments during a prison "shakedown."
Plaintiffs were all incarcerated at the time they filed the complaint, but
when the district court entered judgment more than fifteen months later,
six of them had been released. As to those six, the district court granted
defendants' motion to dismiss for failure to state a claim upon which
relief can be granted because they failed to allege any physical injury as
required by § 1997e(e). In reaching that decision, the district court
specifically found that § 1997e(e) applies to claims of prisoners who have
been released.497

A panel of the Eleventh Circuit reversed, holding that "section
1997e(e) applies only to prisoners who are incarcerated at the time they
seek relief, and not to former prisoners who seek damages for injuries
suffered while they were incarcerated."4 9 Claiming that "the language
of section 1997e(e) could not be clearer," the panel explained that
"Congress manifestly wanted to draw a bright line distinction between
those who are prisoners, and those who are not prisoners."499 Thus,
the panel, relying on the PLRA's definition of "prisoner," concluded that
"section 1997e(e) does not apply to former prisoners, or those who have
been released from a correctional facility, because such persons are
clearly not 'confined in a jail, prison, or other correctional facility,' or
'incarcerated or detained in any facility.'5 °°

The en banc court rejected the panel's decision, ironically basing its
decision on its own view of the plain language of § 1997e(e). 50 1

Because the operative language of the statute is "No Federal civil action
may be brought by a prisoner confined," the court first noted that the
panel improperly focused on the definition of "prisoner"; rather, "the
load-bearing word is 'brought,' a derivative of the verb 'bring' in the
third person singular, passive voice."0 2  The dispositive question,

495. 216 F.3d 970 (11th Cir. 2000) (en banc).
496. Id. at 972.
497. Harris v. Garner, 190 F.3d 1279, 1282-83 (11th Cir. 1999).
498. Id. at 1285.
499. Id. at 1284-85.
500. Id. at 1284 (quoting 42 U.S.C. § 1997e(h)).
501. 216 F.3d at 972-73.
502. Id. at 973, 973 n.2.
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therefore, was "whether 'bring' means to commence or start a lawsuit,
or instead means to maintain or continue it to conclusion."50 3 Looking
to the standard legal dictionary definition, Eleventh Circuit and
Supreme Court precedent, and precedent from other circuits, the court
concluded that "'brought' and 'bring' refer to the filing or commencement
of a lawsuit, not to its continuation. '"5' 4 Because the plain language of
§ 1997e(e) was clear, the court refused to rewrite the statute to provide
an exception for prisoners who are incarcerated when the lawsuit is
filed, but who have been released by the time judgment is entered.0 5

One of the bedrock principles of statutory interpretation is that
legislative history is irrelevant when the plain meaning of a statute is
clear.0 6 Nevertheless, the court felt compelled to discuss the legisla-
tive history of § 1997e(e) "to correct what [it] believe[d] [was] a
misreading or misapplication of that legislative history in the panel
opinion and in the dissenting opinion. "57 While not disagreeing
completely with the panel's conclusion that "'Congress manifestly
wanted to draw a bright line distinction between those who are
prisoners, and those who are not prisoners,"' the court observed that the
proper question was "when did Congress want a plaintiff's status as a
prisoner or non-prisoner to be determined for purposes of the PLRA's
restrictive provisions."50 8 According to the court, "[t]he legislative
history of the PLRA shows that Congress was concerned with the
number of prisoner cases being filed, and its intent behind the legisla-
tion was to reduce the number [of] cases filed, which is why Congress
made confinement status at the time of filing the decisive factor."50 9

Thus, the court held that § 1997e(e) applies to prisoners who are
incarcerated at the time of filing, but who have been released by the
time judgment is entered, because "[t]he opportunity costs of filing a
lawsuit do not change after it has been filed."510

Having found that § 1997e(e) applies to the six plaintiffs who had been
released from Dooly State Prison before judgment was entered dismiss-

503. Id. at 973.
504. Id. at 973-76.
505. Id. at 976 ("If Congress had wanted to weaken the section 1997e(e) bar by adding

that exception, it easily could have done so. We will not do to the statutory language what
Congress did not do with it, because the role of the judicial branch is to apply statutory
language, not to rewrite it.").

506. Id. at 976-77.
507. Id. at 977 (citation omitted).
508. Id. (quoting Harris, 190 F.3d at 1284-85) (emphasis omitted by court).
509. Id.
510. Id. at 981-82.
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ing their claims, the Eleventh Circuit affirmed the district court's
decision, but with one small caveat:

Because section 1997e(e) applies only to claims filed while an inmate
is confined, it does not prevent a former prisoner from filing after
release a monetary damages claim for mental and emotional injury
suffered while confined, without a prior showing of physical injury.
Accordingly, dismissal under this statutory provision of a claim that is
filed during confinement should be without prejudice to re-filing the
claim if and when the plaintiff is released."'

Thus, the Eleventh Circuit vacated the district court's decision insofar
as it dismissed those claims with prejudice.5 12

Judge Tjoflat, who authored the panel opinion, wrote a dissenting
opinion on behalf of himself and Judges Birch, Barkett, and Wilson
"because the majority's interpretation of § 1997e(e) cannot be reconciled
with either the text of the statutory provision, or the congressional
purpose."5 13 Judge Tjoflat began by criticizing the premise of the
majority's reasoning:

It is obvious that the word "brought" means "commence[d] or start[ed],"
and so I have no quibble with this aspect of the majority opinion. The
question is not what is the meaning of the word "brought." It is,
instead, what happens when a plaintiff violates section 1997e(e) by
bringing a federal civil action while in custody, but is later released,
and seeks to supplement his pending complaint to reflect the fact of his
release? In other words, what is the remedy for plaintiff's violation of
the statute?514

The answer to that question, according to Judge Tjoflat, "is simple":

If a federal civil action is brought by a confined prisoner for mental or
emotional injury suffered while in custody without a prior showing of
physical injury, then the defendant should move the court to dismiss
the case under 42 U.S.C. § 1997e(e). If the plaintiff cannot supplement
his complaint to cure the defect, then the court should dismiss the case.
If, on the other hand, the plaintiff can cure the defect with notice that
section 1997e(e) no longer applies to him, because he has been released
from custody, then absent undue delay, bad faith, dilatory tactics, [or]

511. Id. at 979-80.
512. Id. at 985. The court also reinstated the portions of the panel opinion that dealt

with issues for which rehearing en banc was not granted. Id. at 972.
513. Id. at 986 (Tjoflat, J., concurring in part and dissenting in part). The dissenting

judges concurred in the majority opinion only insofar as it reinstated the panel opinion.
Id. at 986 n.2.

514. Id. at 990-91 (citation and footnote omitted).
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undue prejudice . . . , the motion [to supplement under Rule 15(d)]
should be freely granted.51

As this passage indicates, Judge Tjoflat argued that because § 1997e(e)
does not apply to prisoners who have been released, Rule 15(d)5 1

6 can

save a complaint filed in violation of § 1997e(e).517 Because the plain
language of § 1997e(e) contains no suggestion that Rule 15(d) should not
be applied in cases brought by prisoners, Judge Tjoflat argued that a
former prisoner who can supplement his complaint to show that he has
been released should be allowed to continue his case.5"'

Judge Tjoflat also criticized the majority's characterization of
Congress's purpose in enacting § 1997e(e), concluding that "the real
purpose of section 1997e(e) was not simply to end prisoner 'filings,' but
to curtail what was viewed as the largely meritless litigation ... being
pursued by a group of people ... who face uniquely low opportunity
costs in pursuing such litigation."" 9 As Judge Tjoflat explained,

This understanding of the legislative purpose contradicts the
majority's holding that a court should dismiss a plaintiff's action under
section 1997e(e) even if the plaintiff is no longer incarcerated. As the
Seventh Circuit has recognized, the "[oipportunity costs of litigation
rise following release, diminishing the need for special precautions
against weak suits." If the purpose of the PLRA was to curtail
frivolous prisoner litigation, then there is no reason to apply it to
persons who are no longer prisoners under the meaning of the Act.
Prisoners who are released while their suit is still pending immediately
begin to face the same opportunity costs of prosecuting their action as
everyone else. They no longer have the same free time or access to
legal resources as they did while in custody. Treating former prisoners
as if they were still prisoners by dismissing their complaints under
section 1997e(e) not only contravenes the clear language of the statute,
and Rule 15(d) of the Federal Rules of Civil Procedure, but it also fails
to make any sense in light of the statutory purpose.520

515. Id. at 998 (internal quotation marks omitted) (alterations in original).
516. FED. R. Civ. P. 15(d) (providing that a party may supplement a pleading to "set[]

forth transactions or occurrences or events which have happened since the date of the
pleading sought to be supplemented").

517. 216 F.3d at 992-98 (Tjoflat, J., concurring in part and dissenting in part).
518. Id. at 997. In response to this part of Judge Tjoflat's argument, the majority re-

emphasized the theme of its opinion: "The reason such an amendment or supplement
[under Rule 15(d)] makes no difference is that, for all of the reasons we have already
discussed, the confinement status of the plaintiffs at any time after the lawsuit is filed is
beside the point." 216 F.3d at 981.

519. 216 F.3d at 1001 (Toflat, J., concurring in part and dissenting in part).
520. Id. at 1001-02 (quoting Kerr v. Puckett, 138 F.3d 321, 323 (7th Cir. 1998)) (citation

and footnote omitted) (alteration in original).
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Finally, the Eleventh Circuit decided two cases involving the in forma
pauperis ("IFP") statute. The first case, Hubbard v. Haley,521 involved
§ 1915(b), which requires a prisoner bringing an action in forma
pauperis to pay an initial partial filing fee and then to make monthly
payments until the full filing fee is paid.522 Plaintiffs were eighteen
inmates at St. Clair Correctional Facility in Alabama who brought an
action under § 1983 alleging that their rights under the Eighth
Amendment were violated because they were not provided appropriate
medical care and diet to meet their needs as dialysis patients. The
district court dismissed the case, holding that each plaintiff was required
to file a separate complaint and to pay a separate filing fee. Plaintiffs
then filed a joint notice of appeal, but a magistrate judge disregarded it
on the ground that § 1915(b) does not allow the appellate filing fee to be
divided among several plaintiffs. Instead, the magistrate judge deemed
the notice of appeal to have been filed by Hubbard because he was the
first plaintiff named in the complaint and was the first plaintiff who
signed the notice of appeal. The magistrate judge informed plaintiffs
that Hubbard had to pay the full appellate filing fee or file a signed
Prisoner Consent Form On Appeal, which authorized periodic withdraw-
als from his prison account, if they wanted to appeal the district court's
order of dismissal. Hubbard objected, but nonetheless filed a signed
Prisoner Consent Form On Appeal so that plaintiffs could prosecute an
appeal.52

The issue on appeal was "whether multiple prisoners, proceeding IFP,
are entitled to join their claims and thus pro-rate the mandatory filing
fees among the group instead of individually paying the full fee."524

Plaintiffs argued that the district court's order violated the liberal rules
governing joinder because it would effectively prevent indigent prisoners
from participating in multi-plaintiff actions.525  Stated differently,
plaintiffs argued that "the PLRA should not be read to repeal Rule 20
but to harmonize with Rule 20."526 Relying on the plain language of
§ 1915(b), and bearing in mind that Congress's purpose in enacting the
PLRA was to curtail frivolous and abusive prisoner litigation, the
Eleventh Circuit held that each indigent prisoner in a multi-plaintiff
action must pay the full filing fee as well as the full appellate filing fee

521. 262 F.3d 1194 (11th Cir. 2001).
522. 28 U.S.C. § 1915(b).
523. 262 F.3d at 1195-96.
524. Id. at 1195.
525. Id. at 1197.
526. Id.
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if an appeal is taken.527 Furthermore, "to the extent that the Rules
Enabling Act, as expressed in Rule 20, actually conflicts with the PLRA,
[the court held] that the statute repeals the Rule."528 Accordingly, the
Eleventh Circuit affirmed the judgment of the district court.529

The second case, Vanderberg v. Donaldson,53 ° involved § 1915(e)(2)-
(B)(ii), which requires a court to dismiss an IFP action at any time if the
court determines that it fails to state a claim upon which relief can be
granted."' Plaintiff brought an action under § 1983 against a correc-
tional officer at the facility where he was incarcerated, alleging that he
was denied access to the courts because his legal materials were
confiscated and then either lost or destroyed, that he was verbally
abused, and that he was threatened with retaliation for filing grievances
and verbally confronting a prison official. The district court, upon the
recommendation of a magistrate judge, dismissed the case sua sponte
pursuant to § 1915(e)(2)(B)(ii). s2

Plaintiff appealed the district court's dismissal of his case on the
ground that § 1915(e)(2)(B)(ii) is unconstitutional, both facially and as
applied. 3 Specifically, plaintiff argued that § 1915(e)(2)(B)(ii) violates
the Equal Protection Clause of the Fourteenth Amendment because it
"denies indigent litigants an equal opportunity to present meaningful
grievances to the court."5 34 As plaintiff explained, § 1915(e)(2)(B)(ii)
requires a court to dismiss an indigent prisoner's case sua sponte if the
complaint fails to state a claim upon which relief can be granted,
regardless of whether service of process has been effected, but a court
generally cannot dismiss a paying plaintiff's case under Rule 12(b)(6)
until the defendant has been served with process.535 In support of his
argument, plaintiff claimed that strict scrutiny applied because
§ 1915(e)(2)(B)(ii) infringes upon the fundamental right of access to the
courts.536 Indigent prisoners do indeed have a fundamental right of
access to the courts, and that right guarantees them "'a reasonably
adequate opportunity to present claimed violations of fundamental
constitutional rights to the courts.' 53 7 However, the court held that

527. Id. at 1197-98.
528. Id. at 1198.
529. Id.
530. 259 F.3d 1321 (11th Cir. 2001).
531. 28 U.S.C. § 1915(e)(2)(B)(ii).
532. 259 F.3d at 1323.
533. Id.
534. Id.
535. Id.
536. Id.
537. Id. (quoting Lewis v. Casey, 518 U.S. 343, 351 (1996)).
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§ 1915(e)(2)(B)(ii) does not infringe upon that right because it "only
addresses procedures to be followed by the district court once an
inmate's claim is presented before the court. In no way does the section
restrict the ability of a prisoner to prepare and file complaints, thereby
bringing them to a court's attention."5 88

Having determined that § 1915(e)(2)(B)(ii) does not infringe upon a
fundamental right, the court concluded that the proper standard of
review was rational basis scrutiny. 3 9 "Thus, section 1915(e)(2)(B)(ii)
will not violate the Equal Protection Clause 'so long as it bears a
rational relation to some legitimate end.'" '54 Following the reasoning
of the Eighth Circuit in a case that presented the same issue, the court
held that § 1915(e)(2)(B)(ii) "is rationally related to the government's
legitimate interests in deterring meritless claims and conserving judicial
resources" because it "raises the expected cost of a prisoner's meritless
suit."54 ' Accordingly, because § 1915(e)(2)(B)(ii) does not violate the
Equal Protection Clause, the district court's judgment was affirmed.542

The lesson to be learned from these cases is that the Eleventh Circuit
intends to construe the PLRA broadly to achieve Congress's goal of
curtailing frivolous, abusive, and malicious prisoner litigation. Indeed,
of the five cases surveyed above, four (Higginbottom, Harris, Hubbard,
and Vanderberg) were decided against the prisoner-plaintiff, and the
court's holding in three of those four cases (Higginbottom, Harris, and
Hubbard) was based, at least in part, on Congress's purpose in enacting
the PLRA. This does not suggest that the decisions in those three cases
were incorrect, but rather to point out the fact that almost any decision
restricting a prisoner's ability to pursue a lawsuit could be justified by
reference to Congress's purpose in enacting the PLRA. However, the
decision in Brown indicates that the Eleventh Circuit will not stretch the
bounds of reasonableness and fairness simply to effectuate that purpose.
Although Brown probably could have been decided the other way on the
ground that prohibiting a prisoner from suing anybody other than those
named in his administrative grievance would better promote Congress's
purpose, the court's decision reasonably accommodates both Congress's
purpose and the rights of prisoners.

538. Id.
539. Id.
540. Id. (quoting Rivera, 144 F.3d at 727).
541. Id. at 1324 (citing Christiansen v. Clarke, 147 F.3d 655, 658 (8th Cir. 1998)).
542. Id.
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IV. AMERICANS WITH DISABILITIES ACT OF 1990

Until Congress enacted the Americans with Disabilities Act of 1990
("ADA"),5" the rights of disabled individuals had received little atten-
tion. Very few statutes proscribed disability discrimination, and those
that did were extremely limited in the scope of their protections. The
only individuals who were protected from disability discrimination before
1990 were certain federal employees,5" certain participants in or
beneficiaries of programs or activities receiving federal funds,545

children attending public schools,5 4
' and persons seeking to purchase

or rent a home.5 47 In 1990, however, Congress recognized that these
laws were insufficient to protect the rights of disabled individuals
adequately and that discrimination was impeding the ability of disabled
individuals to compete on equal footing in society.54

' Therefore, with
the goal of "provid[ing] a clear and comprehensive national mandate for
the elimination of discrimination against individuals with disabili-
ties,"549 Congress enacted the ADA, which greatly expanded the rights
of disabled individuals by broadly prohibiting disability discrimination
by both public and private entities in several important areas of life.
The three main parts of the ADA prohibit disability discrimination in
employment (Title I),55 public services (Title II),551 and public accom-
modations and services operated by private entities (Title III).55 Only

543. 42 U.S.C. §§ 12101-12213 (1994 & Supp. V 1999).
544. Rehabilitation Act of 1973 § 501(b), 29 U.S.C. § 791(b) (2000); see also 1 LEWIS &

NORMAN, supra note 9, § 15.6. As originally enacted, § 501 simply required federal
agencies to implement affirmative action plans to ensure that disabled individuals were
provided equal employment opportunities. Rehabilitation Act of 1973, Pub. L. No. 93-112,
§ 501(b), 87 Stat. 355, 390-91. It was not until 1978 that Congress created a private right
of action under § 501 for federal employees. Rehabilitation, Comprehensive Services, and
Developmental Disabilities Amendments of 1978, Pub. L. No. 95-602, § 120(a), 92 Stat.
2955, 2982 (codified at 29 U.S.C. § 794a(a)(1) (2000)); Treadwell v. Alexander, 707 F.2d
473, 475 (11th Cir. 1983).

545. Rehabilitation Act of 1973 § 504, 29 U.S.C. § 794(a) (2000); see also 1 LEWIS &
NORMAN, supra note 9, § 15.5. The Eleventh Circuit has recognized that § 504 also
provides a private right of action for federal employees who allege disability discrimination.
Doe v. Garrett, 903 F.2d 1455, 1461 n.10 (11th Cir. 1990).

546. Individuals with Disabilities Education Act, 20 U.S.C. §§ 1400-1487 (2000); see
also 1 LEWIS & NORMAN, supra note 9, §§ 14.1-14.6.

547. Fair Housing Act, 42 U.S.C. §§ 3601-3619 (1994 & Supp. V 1999); see also 1 LEWIS
& NORMAN, supra note 9, §§ 13.1-13.50.

548. 42 U.S.C. § 12101(a).
549. Id. § 12101(b)(1).
550. Id. §§ 12111-12117.
551. Id. 88 12131-12165.
552. Id. §§ 12181-12189.
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cases brought under Titles II and III are within the scope of this
Article," 3 and the Eleventh Circuit decided one case under each title
during the survey period.

Title II provides, "Subject to the provisions of this subchapter, no
qualified individual with a disability shall, by reason of such disability,
be excluded from participation in or be denied the benefits of the
services, programs, or activities of a public entity, or be subjected to
discrimination by any such entity."54  In Shotz v. Cates, 5 the Elev-
enth Circuit was confronted with a case requiring it to determine what
constitutes exclusion from participation in or denial of the benefits of a
public entity's services, programs, or activities. Plaintiffs, two disabled
individuals residing in Florida, filed a complaint alleging that defen-
dants violated Title II by failing to remove architectural barriers in the
Levy County courthouse that impeded access by physically disabled
persons. Specifically, plaintiffs complained that their ability to attend
trials at the courthouse was impeded because the curb ramps were too
steep and the bathroom stalls had insufficient clear floor space.
Plaintiffs sought injunctive relief compelling compliance with the ADA.
On defendants' motion, the district court dismissed the complaint for
lack of standing and for failure to state a claim upon which relief can be
granted.

5 6

On appeal the Eleventh Circuit first noted the elements of a Title II
claim that a plaintiff must plead to survive a motion to dismiss: "(1)
that he is a 'qualified individual with a disability;' (2) that he was
'excluded from participation in or ... denied the benefits of the services,
programs, or activities of a public entity' or otherwise 'discriminated
[against] by such entity;' (3) 'by reason of such disability."'557 Because
there was no doubt that Levy County was a public entity or that
plaintiffs sufficiently alleged that they were qualified individuals with
disabilities, the only question on appeal was whether plaintiffs
sufficiently alleged "that they were excluded from or denied the benefits
of the County's services, programs, or activities, or otherwise discrimi-
nated against on account of their disability."558

553. Cases brought under Title I are not included because employment discrimination
is beyond the scope of this Article. See supra note 1.

554. 42 U.S.C. § 12132; see also Olmstead v. L.C. ex rel. Zimring, 527 U.S. 581, 588-93
(1999) (discussing the statutory and regulatory framework of Title II); 1 LEwis & NORMAN,
supra note 9, § 15.11.

555. 256 F.3d 1077 (11th Cir. 2001).
556. Id. at 1078-79.
557. Id. at 1079 (quoting 42 U.S.C. § 12132) (alteration in original).
558. Id.
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To answer this question, the Eleventh Circuit looked to the regulations
promulgated by the Attorney General,559 which require public entities
to operate their services, programs, and activities in a manner such that
they are "'readily accessible to and usable by"' disabled individuals. 6 °

Because trials constitute services, programs, or activities within the
meaning of Title 11,561 they must be readily accessible to and usable by
disabled individuals. Defendants argued that plaintiffs failed to allege
a violation of Title II because they managed to attend the trials at issue
despite the courthouse's architectural barriers to access.562 The court
rejected that argument because "[a] violation of Title II ... does not
occur only when a disabled person is completely prevented from enjoying
a service, program, or activity."" Instead, the court held that a mere
impediment to attending a trial, such as wheelchair ramps that are too
steep or bathroom stalls that are unfit for use by disabled individuals,
can constitute a violation of Title II because the trial would not then be
readily accessible to and usable by disabled individuals.564  For
purposes of Title II, it is simply irrelevant if a disabled individual
manages to find a way to attend the trial.565 Accordingly, the court
held that plaintiffs stated a claim upon which relief can be granted
because the facts alleged in the complaint, if proved, would constitute a
violation of Title 11.566

Although the Eleventh Circuit held that plaintiffs stated a claim under
Title II, their success was short-lived because the court went on to hold
that they lacked standing to pursue injunctive relief under the ADA.567

The court explained that "a plaintiff lacks standing to seek injunctive
relief unless he alleges facts giving rise to an inference that he will
suffer future discrimination by the defendant."5 6  Because the com-
plaint did not allege that plaintiffs intended to return to the Levy
County courthouse in the future, but instead alleged only past incidents
of discrimination, there was no allegation of a "real and immediate
threat of future discrimination."5 9 As such, plaintiffs lacked standing

559. See 42 U.S.C. § 12134(a) (requiring the Attorney General to promulgate
regulations to implement the generally applicable provisions of Title II).

560. 256 F.3d at 1080 (quoting 28 C.F.R. § 35.150(a) (2001)).
561. Id.
562. Id.
563. Id.
564. Id.
565. Id.
566. Id. at 1080-81.
567. Id. at 1082.
568. Id. at 1081.
569. Id. at 1082.
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under Article III of the United States Constitution to pursue their
claim.570 Despite their ultimate failure to prevail, plaintiffs still won
an important victory for the rights of disabled individuals because the
first part of the court's holding indicates that Title II will be interpreted
broadly in the Eleventh Circuit.

The other significant ADA case decided by the Eleventh Circuit during
the survey period involved Title III, which generally provides as follows:
"No individual shall be discriminated against on the basis of disability
in the full and equal enjoyment of the goods, services, facilities,
privileges, advantages, or accommodations of any place of public
accommodation by any person who owns, leases (or leases to), or
operates a place of public accommodation."571 In Stevens v. Premier
Cruises, Inc.,572 the Eleventh Circuit answered two important ques-
tions concerning Title III. The first dealt with the definition of "public
accommodation," and the second dealt with the extent of Title III's
applicability.

Plaintiff purchased a ticket for a cruise on a ship that sailed under the
flag of the Bahamas and that was owned and operated by defendant.
Because plaintiff was mostly confined to a wheelchair, her travel agent
made arrangements for her to have a wheelchair-accessible room on the
ship. However, after the ship sailed from a port in southern Florida,
plaintiff discovered that her room was not wheelchair accessible. Later,
plaintiff discovered that many other areas of the ship were not
wheelchair accessible either. As a result, plaintiff sued defendant for
injunctive relief on the ground that the ship's inaccessibility to
wheelchair-bound people violated Title III. Finding that Title III did not
apply to foreign-flag cruise ships, the district court granted defendant's
motion to dismiss for failure to state a claim upon which relief can be
granted.573

570. Id.
571. 42 U.S.C. § 12182(a); see also PGA Tour, Inc. v. Martin, 532 U.S. 661, 674-77

(2001) (discussing the statutory and regulatory framework of Title III); 1 LEWIS & NORMAN,
supra note 9, § 15.12. Title III also specifies certain acts or omissions that constitute
disability discrimination. 42 U.S.C. § 12182(b)(2).

572. 215 F.3d 1237 (11th Cir. 2000) (per curiam).
573. Id. at 1238-39. The district court also dismissed the complaint because plaintiff

had not sufficiently pleaded her standing to pursue injunctive relief under Title III. Id. at
1239. After the district court granted defendant's motion, plaintiff filed a motion for
reconsideration in which she sought leave to amend the complaint to allege a threat of
future injury, but the district court denied plaintiffs motion on the ground that an
amendment would be futile because the amended complaint would still fail to state a claim
upon which relief can be granted. Id. The Eleventh Circuit reversed, holding that a
plaintiff must ordinarily be given one opportunity to cure a pleading defect by amending
the complaint. Id. Because the amendment would not have been futile, the court held that
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On appeal the Eleventh Circuit bifurcated its review of the district
court's decision. The first question the court identified was "whether
Title III applies to cruise ships at all."574 That question, in turn,
required the court to decide whether a cruise ship is a public accommo-
dation as defined by Title III.5 75 Title III defines the following entities
as public accommodations: (1) "an inn, hotel, motel, or other place of
lodging"; (2) "a restaurant, bar, or other establishment serving food or
drink"; (3) "a motion picture house, theater, concert hall, stadium, or
other place of exhibition or entertainment"; (4) "an auditorium,
convention center, lecture hall, or other place of public gathering"; (5) "a
bakery, grocery store, clothing store, hardware store, shopping center, or
other sales or rental establishment"; (6) "a laundromat, dry-cleaner,
bank, barber shop, beauty shop, travel service, shoe repair service,
funeral parlor, gas station, office of an accountant or lawyer, pharmacy,
insurance office, professional office of a health care provider, hospital, or
other service establishment"; (7) "a terminal, depot, or other station used
for specified public transportation"; (8) "a museum, library, gallery, or
other place of public display or collection"; (9) "a park, zoo, amusement
park, or other place of recreation"; (10) "a nursery, elementary,
secondary, undergraduate, or postgraduate private school, or other place
of education"; (11) "a day care center, senior citizen center, homeless
shelter, food bank, adoption agency, or other social service center
establishment"; and (12) "a gymnasium, health spa, bowling alley, golf
course, or other place of exercise or recreation." 7' Relying on this
comprehensive definition to discern the intent of Congress, the court
held that "those parts of a cruise ship which fall within the statutory
enumeration of public accommodations are themselves public accommo-
dations for the purposes of Title III.""' The court reasoned that the
physical location of a public accommodation has no bearing on whether
it is a public accommodation under Title III: "And, a public accommoda-
tion aboard a cruise ship seems no less a public accommodation just
because it is located on a ship instead of upon dry land. In other words,
a restaurant aboard a ship is still a restaurant."5 7 8

plaintiff should have been granted leave to amend. Id. at 1243.
574. Id. at 1240.
575. Id.
576. 42 U.S.C. § 12181(7).
577. 215 F.3d at 1241. The court was careful to point out the limits of its holding,

noting that (1) a cruise ship that contains none of the statutorily enumerated public
accommodations is not covered under Title III, and (2) those parts of a cruise ship that do
not fall within the statutory enumeration of public accommodations are not covered under
Title III. Id. at 1241 n.5.

578. Id. at 1241.
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Having determined that Title III applies to certain parts of cruise
ships, including parts of the ship on which plaintiff sailed, the Eleventh
Circuit turned to consider whether Title III applies to foreign-flag cruise
ships sailing in United States waters.579 Based on the presumption
against extraterritorial application of legislation, the district court found
that Title III did not apply to defendant's ship because it sailed under
the flag of the Bahamas.5 8 ° The Eleventh Circuit, however, concluded
that this presumption was inapplicable because "a foreign-flag ship
sailing in United States waters is not extraterritorial."58 ' The court
then considered whether it should apply the presumption favoring
application of the law of the state under whose flag the ship sails to the
internal affairs of the ship.5"2 The court concluded that this presump-
tion was also inapplicable because the allegations in the complaint did
not involve the relations between the ship's owner and crew.58 3 There
being no legal principle to prevent the application of Title III to foreign-
flag cruise ships sailing in United States waters, the court held that
Title III applies "'throughout the territorial limits of the United
States,"' including United States waters. 5

8
4 The court reasoned that

it would be strange to think that Congress intended for Title III to apply
only to domestic cruise ships considering its breadth and the fact that
it does not distinguish between domestic cruise ships and foreign-flag
cruise ships.5 5  Accordingly, because the complaint properly stated a
claim, the court vacated the district court's judgment.5 6 Like Shotz,
Stevens represents an important victory for the rights of disabled
individuals because it demonstrates that the Eleventh Circuit will
interpret Title III broadly to ensure that Congress's intent is effectuated.

V. TITLE IX OF THE EDUCATION AMENDMENTS OF 1972

When Congress enacted Title IX of the Education Amendments of
1972,587 it had two principal objectives in mind: "First, Congress
wanted to avoid the use of federal resources to support discriminatory

579. Id. at 1241-42.
580. Id. at 1242.
581. Id.
582. Id.
583. Id.
584. Id. (quoting Cunard S.S. Co. v. Mellon, 262 U.S. 100, 128 (1923)).
585. Id. at 1242-43.
586. Id. at 1243. The court declined to decide whether international treaties or

conventions governing shipping might preclude or limit the applicability of Title III to
foreign-flag cruise ships sailing in United States waters. Id. at 1243 n.8.

587. 20 U.S.C. §§ 1681-1688 (2000); see also 1 LEWIS & NORMAN, supra note 9, §§ 11.15-
11.22.
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practices; second, it wanted to provide individual citizens effective
protection against those practices.""'5 To effectuate these objectives,
Title IX provides, with certain enumerated exceptions, that "[nlo person
in the United States shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimina-
tion under any education program or activity receiving Federal financial
assistance." 89 Although Title IX is expressly enforceable only through
administrative means,59° it is now well established that it is also
enforceable through an implied private right of action.591 It is also
well established that, in cases involving intentional discrimination, a
school district may be liable for money damages under Title IX.5  In
the context of sexual harassment of a student by a teacher,"9 3 the
Supreme Court has defined the circumstances under which a school
district may be liable for damages as follows:

Consequently, in cases like this one that do not involve official policy
of the recipient entity, we hold that a damages remedy will not lie
under Title IX unless an official who at a minimum has authority to
address the alleged discrimination and to institute corrective measures
on the recipient's behalf has actual knowledge of discrimination in the
recipient's programs and fails adequately to respond.

We think, moreover, that the response must amount to deliberate
indifference to discrimination .... Under a lower standard, there
would be a risk that the recipient would be liable in damages not for
its own official decision but instead for its employees' independent
actions.'94

As interpreted by the Eleventh Circuit in Floyd v. Waiters ("Floyd
i,), 595 liability will attach under this narrow standard only if there is
proof that (1) "some supervisor with authority to take corrective action
was placed on notice of the bad conduct," and (2) "the supervisor

588. Cannon v. Univ. of Chicago, 441 U.S. 677, 704 (1979).
589. 20 U.S.C. § 1681(a).
590. Id. § 1682 (authorizing each federal department and agency that provides funding

to education programs or activities to establish requirements for achieving the objective of
§ 1681(a) and to enforce those requirements "by any ... means authorized by law,"
including termination of funding).

591. Cannon, 441 U.S. at 709.
592. Franklin v. Gwinnett County Pub. Sch., 503 U.S. 60, 74-76 (1992).
593. Under Title IX, sexual harassment of a student by a teacher constitutes

discrimination on the basis of sex. Id. at 75.
594. Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S. 274, 290-91 (1998). The Court

specifically rejected liability based on respondeat superior or constructive notice. Id. at
285.

595. 171 F.3d 1264 (11th Cir. 1999).
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possessing this authority was a school official high enough up the chain-
of-command that his acts constitute an official decision by the school
district itself not to remedy the misconduct.""9 However this standard
is interpreted, several questions immediately come to mind. For
example, who qualifies as a supervisor with the requisite supervisory
authority? What constitutes actual notice of misconduct? What
constitutes deliberath indifference to that misconduct? The Eleventh
Circuit addressed each of these questions in one case decided during the
survey period.

In Davis v. DeKalb County School District,97 plaintiffs brought a
sexual harassment and discrimination lawsuit under Title IX against the
DeKalb County School District after they discovered that a physical
education teacher at Knollwood Elementary School, Kelvin Mency, had
sexually harassed and molested three students during the 1993-1994
school year. Specifically, the evidence showed that Mency told the
students, individually and on different occasions, to meet him at various
private locations around the school where he kissed them, exposed
himself, fondled them, masturbated in front of them, and even sodomized
one of them. During that time, the students never told their parents,
legal guardians, or any school officials what Mency was doing. The
following school year, however, one of the students told a friend that
Mency was touching her inappropriately. The friend reported this to a
police officer at the school, and when the police began to investigate
Mency's contact with students, he resigned from his job. Subsequently,
Mency was charged with and convicted of six counts of child molestation
and one count of criminal attempt to commit child molestation.
Plaintiffs brought this action after Mency was convicted, alleging that
the school district was liable for Mency's misconduct under Title IX. The
district court granted summary judgment to the school district on the
ground that plaintiffs did not prove that (1) the school board or school
superintendent had actual notice of Mency's misconduct, and (2) a school
official with the requisite supervisory authority knew or should have
known about Mency's misconduct.59

596. Id. at 1264. Only school districts, not individuals, may be liable under Title IX.
Hartley v. Parnell, 193 F.3d 1263, 1270 (11th Cir. 1999).

597. 233 F.3d 1367 (11th Cir. 2000) (per curiam).
598. Id. at 1369-70, 1370 n.3. Plaintiffs also asserted a § 1983 claim against the school

district and William L. Duncan, Jr., the principal at Knollwood Elementary School, as well
as a claim based on Georgia tort law against the school district, Duncan, and Mency. Id.
at 1370. The district court granted summary judgment for the school district and Duncan
on the § 1983 claim, id., and the Eleventh Circuit affirmed. Id. at 1375-76. Only the tort
claim against Mency went to trial, and a jury found him liable for $600,000 in compensato-
ry and punitive damages. Id. at 1370.
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Plaintiffs argued on appeal that the district court applied the wrong
standard for liability under Title IX.5 99 Specifically, plaintiffs argued
that they established the school district's liability because they showed
that the principal, William L. Duncan, Jr., and other school officials
should have known about Mency's misconduct and because the response
to Mency's misconduct, once it became known, was clearly unreason-
able.600 The Eleventh Circuit first addressed the district court's second
basis for granting summary judgment for the school district-that no
school official with the requisite supervisory authority knew or should
have known about Mency's misconduct.0 1 However, the court found
that it was "unnecessary to decide whether Duncan, as principal of
Knollwood Elementary, was a supervisory official with authority to take
corrective action on behalf of the school district."60 2 Instead, the court
assumed that a principal could be such an official and based its decision
on the absence of evidence that Duncan was deliberately indifferent to
Mency's misconduct.

0 3

Because a school district cannot be liable under Title IX unless it had
actual notice, the time at which a school official with the requisite
supervisory authority knew or should have known about the alleged
discriminatory conduct is crucial for determining whether the official
acted with deliberate indifference.60 4 The school district argued that
it did not have actual notice of Mency's misconduct until September
1994, which was when the criminal investigation of Mency com-
menced.0 5 Plaintiffs conceded that the students never told their
parents, legal guardians, or any school officials what Mency was
doing.60 6 Instead, they argued that the school district had actual
notice of Mency's misconduct because of a complaint made by another
student concerning an incident that occurred in November 1993.607 At
that time, the student accused Mency, who taught an after-school
physical education class, of touching her backside during a game of
touch football and of attempting to touch her inappropriately at the
water fountain after the game.60 8 The court summarily dismissed
plaintiffs' argument, holding that "a complaint of incidental touching'

599. Id. at 1370.
600. Id. at 1370-71.
601. Id. at 1371.
602. Id. at 1372.
603. Id.
604. Id.
605. Id.
606. Id.
607. Id.
608. Id. at 1372-73.
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during an athletic event and a perceived imminent touching could not,
as a matter of law, apprise [the school district] to the possibility that
Mency was sexually molesting Plaintiffs."6 9 Therefore, the school
district did not have actual notice of Mency's misconduct until Septem-
ber 1994.

Nevertheless, even assuming that the November 1993 complaint was
sufficient to constitute actual notice, the court concluded that Duncan
did not act with deliberate indifference in responding to it.61° The
court summarized Duncan's actions in response to the November 1993
incident as follows:

Even drawing all reasonable inferences in favor of Plaintiffs, we
must agree with the district court that Plaintiffs have failed to create
a genuine issue of material fact that Duncan acted with deliberate
indifference. Duncan contacted his supervisor, and directed the school
counselor and school social worker to interview [the student] and [the
witness]. Duncan interviewed Mency. Duncan then met with [the
student's guardian], [the student], Mency and [the school counselor].
Although he concluded that nothing of a sexual or inappropriate nature
had taken place, Duncan instituted corrective measures. He removed
[the student] from after-school P.E., and offered to remove her from
regular P.E. Duncan ordered Mency to stay away from [the student]
and not to be alone with female students. Duncan called [his
supervisor] who suggested offering [the student] an administrative
transfer. Duncan followed up with [the student] several times over the
course of the school year, and monitored Mency closely."' 1

The court admitted that Duncan's actions were "ultimately ineffective in
preventing Mency from discriminating against Plaintiffs," but noted that
the relevant question in a Title IX case is never whether the school
district successfully prevented the discrimination; rather, the relevant
question is whether the school district's actions reflected deliberate
indifference to the discrimination.6 12 Because of Duncan's immediate
response, the answer to this question was a resounding "No."613 As
such, summary judgment for the school district was proper.1 4

Two important points emerge from the Eleventh Circuit's opinion in
Davis. First, school districts should take note of the court's discussion
of whether Duncan responded with deliberate indifference to Mency's

609. Id. at 1373.
610. Id.
611. Id. at 1374-75 (footnotes omitted).
612. Id. at 1375.
613. Id.
614. Id.
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alleged misconduct in November 1993. Because the court was obviously
influenced by the fact that Duncan immediately instituted corrective
measures even though his investigation revealed no reasonable evidence
of misconduct by Mency, school districts now know what kind of
responsive action is sufficient to avoid liability when they are confronted
with instances of teacher-on-student sexual harassment. On the other
hand, the potential detrimental effect on teachers should be obvious-it
may be safer to discipline or terminate a teacher who is suspected of
sexual misconduct, even if there is no proof. Because disciplining or
terminating a teacher without proof of sexual misconduct may itself lead
to litigation, counsel for school districts will undoubtedly be faced with
difficult decisions.

Second, it is interesting that the court refused to decide whether a
principal is an official with the requisite supervisory authority such that
his actions constitute an official decision of the school district for which
liability under Title IX may be imposed. Although the Supreme Court
has not precisely defined who qualifies as an official with the requisite
supervisory authority, it has held that a school district may be liable
only for the acts of an "appropriate person," which it has defined as "an
official of the recipient entity with authority to take corrective action to
end the discrimination."615 Prior to Davis, the Eleventh Circuit held,
in Floyd v. Waiters ("Floyd p,),6 16 that the only "appropriate people" in
Georgia are the superintendent and the members of the school
board.617 Thus, in Davis it seems that the Eleventh Circuit could have
affirmed the district court's decision on the ground that no "appropriate
person" had actual notice of Mency's misconduct at the relevant time.
Curiously, however, the court declined to determine who constitutes an
"appropriate person," even though it had already done so almost three
years before in Floyd I.618 Perhaps the court believed that the under-
lying rationale of Floyd I-that "[t]here was simply no notice-as
required for Spending Clause legislation-to the school board that
enforcement responsibilities under Title IX and, in turn, the power to
bring monetary liability onto the school district would extend beyond the
superintendent and school board to lower employees"-had been
undermined since it was decided in 1998, but, as the court noted in

615. Gebser, 524 U.S. at 290.
616. 133 F.3d 786 (11th Cir.), vacated, 525 U.S. 802 (1998), reinstated, 171 F.3d 1264

(11th Cir. 1999).
617. 133 F.3d at 793.
618. Even more curious is the fact that two of the three judges who decided Davis also

decided Floyd I (Judges Cox and Fay), but the court's opinion in Davis did not even cite
Floyd I.
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Floyd I, "[ftor the law to be otherwise would be cumbersome and costly
given the number of supervisors and employees within a school
system." 19 Or perhaps the court thought that the decision in Floyd I
was no longer valid in light of the Supreme Court's subsequent
suggestion in Davis v. Monroe County Board of Education62 ° that
actual notice by -a school principal may be sufficient for liability to attach
under Title IX.621 A close look at Title IX, however, shows that the
Supreme Court's decision in Davis does not cast any doubt on the
validity of the Eleventh Circuit's decision in Floyd I. As the Eleventh
Circuit noted in Floyd I, state law determines whether a school official
possesses the requisite supervisory authority such that his actions can
be imputed to the school board.622 Under Georgia law, a principal does
not have the authority to discipline or terminate a teacher; only each
local school board has that authority. 3 Conversely, Georgia law does
permit a principal to discipline a student."2' Therefore, it appears that
who qualifies as an "appropriate person" under Title IX depends on the
nature of the case. For example, in a case involving teacher-on-student
sexual harassment, the principal would not qualify as an "appropriate
person" because he lacks the authority under state law to discipline the
teacher. But in a case involving student-on-student sexual harassment,
the principal would qualify as an "appropriate person" because state law
authorizes him to take corrective action against the student.

VI. FREEDOM OF ACCESS TO CLINIC ENTRANCES ACT OF 1994

Prior to the Supreme Court's decision in Bray v. Alexandria Women's
Health Clinic,625 § 1985(3) was frequently utilized to remedy unlawful
antiabortion activity.626 In Bray, however, the Supreme Court held
that § 1985(3) does not 'provide a right of action against a person who
engages in such activity.6 27  The Court explained that unlawful
antiabortion activity usually constitutes a state-law crime or tort, such
as trespass, which can be remedied in the state judicial system, but that
state-law crimes and torts "do not ... give rise to a federal cause of
action simply because their objective is to prevent the performance of

619. 133 F.3d at 792, 792 n.11.
620. 526 U.S. 629 (1999).
621. Id. at 653-54.
622. 133 F.3d at 791.
623. O.C.G.A. § 20-2-943 (2001).
624. Id. §§ 20-2-731, -738.
625. 506 U.S. 263 (1993).
626. H.R. REP. No. 103-306, at 10 (1993), reprinted in 1994 U.S.C.C.A.N. 699, 707.
627. 506 U.S. at 268-78.
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abortions."628 Because Bray left "a serious gap in Federal law" and
because unlawful antiabortion activity was causing a denial of the right
to an abortion, Congress determined that a federal remedy was
necessary to protect patients and providers of reproductive health
services.629 In contrast to the Supreme Court's rationale in Bray,
Congress believed that the existing federal, state, and local law was
inadequate and that state and local law enforcement was ineffective.6 3

0

As a result, Congress enacted the Freedom of Access to Clinic Entrances
Act of 1994 ("FACE Act"),6"' the purpose of which was "to protect and
promote the public safety and health and activities affecting interstate
commerce by establishing Federal criminal penalties and civil remedies
for certain violent, threatening, obstructive and destructive conduct that
is intended to injure, intimidate or interfere with persons seeking to
obtain or provide reproductive health services."3 2

The FACE Act creates a private right of action for any person
aggrieved by a prohibited activity and authorizes courts to award
injunctive relief, compensatory and punitive damages, and attorney fees
and costs, including fees for expert witnesses.33 Prohibited activities
include (1) intentionally injuring, intimidating, or interfering with, by
force, threat of force, or physical obstruction, a person who is obtaining
or providing reproductive health services; (2) intentionally injuring,
intimidating, or interfering with, by force, threat of force, or physical
obstruction, a person who is exercising his First Amendment right to
religious freedom at a place of religious worship; or (3) intentionally
damaging (i) the property of a reproductive health services facility
because the facility provides reproductive health services, or (ii) the
property of a place of religious worship. 34 Because the first and
second kinds of activities are prohibited only if they are accomplished by
force, threat of force, or physical obstruction, the FACE Act presents a
potential First Amendment problem on its face. However, the Eleventh
Circuit has interpreted the term "force" to include only physical force,

628. Id. at 286.
629. H.R. REP. No. 103-306, at 6-10 (1993), reprinted in 1994 U.S.C.C.A.N. 699, 703-07.
630. H.R. REP. No. 103-306, at 10 (1993), reprinted in 1994 U.S.C.C.A.N. 699, 707.
631. 18 U.S.C. § 248 (2000).
632. Pub. L. No. 103-259, § 2, 108 Stat. 694, 694. The Eleventh Circuit has upheld the

FACE Act as a valid exercise of Congress's power under the Commerce Clause. Cheffer v.
Reno, 55 F.3d 1517, 1519-21 (11th Cir. 1995).

633. 18 U.S.C. § 248(c)(1). The FACE Act also authorizes the United States Attorney
General and the state attorneys general to bring a civil action if there is reasonable cause
to believe that a violation has occurred. Id. § 248(c)(2), (3). In addition, the FACE Act
provides for criminal penalties. Id. § 248(b).

634. Id. § 248(a).
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not protected speech." 5 Thus, because the First Amendment does not
protect the use of physical force or violence, the FACE Act is not facially
unconstitutional. 36

Two cases decided by the Eleventh Circuit during the survey period
will have important ramifications for future FACE Act litigation. In the
first case, Raney v. Aware Woman Center for Choice, Inc.,637 plaintiff,
an antiabortion protestor, was arrested three times for violating a state-
court injunction that created a thirty-six-foot buffer zone in front of the
entrance to the Woman Center building. Plaintiff sued the Woman
Center and its controlling shareholders, alleging that the police officers
who arrested him, as agents of defendants, violated his rights under the
FACE Act because they prevented him from counseling people as they
entered and exited the Woman Center. The district court granted
summary judgment for defendants because plaintiff was unable to
establish any factual basis for claiming that the police officers were
agents of defendants. The district court also denied plaintiff's two
motions to alter or amend the judgment. 3

1

On appeal the Eleventh Circuit found that plaintiff's evidence failed
to establish that the police officers acted as defendants' agents.3 9

Notwithstanding the fact that defendants cooperated with the police and
notified them when their services would be needed, the record contained
no evidence suggesting that they exercised control over the police
officers. 40 Accordingly, the district court properly granted summary
judgment for defendants.6"

The Eleventh Circuit also found that the district court did not abuse
its discretion in denying plaintiff's two motions to alter or amend the
judgment because he failed to state a claim under the FACE Act.642

The kind of action brought by plaintiff may be brought "only by a person
involved in providing or seeking to provide, or obtaining or seeking to
obtain, services in a facility that provides reproductive health servic-
es."' Thus, whether plaintiff stated a valid claim depended on the
meaning of "facility" and "reproductive health services." The FACE Act

635. Cheffer, 55 F.3d at 1521; see also 18 U.S.C. § 248(d)(1) (providing that the FACE
Act should not be construed as prohibiting expressive conduct protected by the First
Amendment).

636. Cheffer, 55 F.3d at 1521-22.
637. 224 F.3d 1266 (11th Cir. 2000) (per curiam).
638. Id. at 1268.
639. Id.
640. Id.
641. Id.
642. Id.
643. 18 U.S.C. § 248(c)(1)(A).
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defines "facility" as "a hospital, clinic, physician's office, or other facility
that provides reproductive health services, and includes the building or
structure in which the facility is located."6" The definition of
"reproductive health services" is tied to the definition of "facility" such
that those services are protected only if they occur in a "facility."4 '
The court concluded that these specific definitions indicate that Congress
intended to "recognize[] the difference between trained professionals who
work in credentialed facilities and unregulated volunteer counselors who
are not attached to recognized providers of reproductive healthcare." 46

Because plaintiff was standing on the sidewalk in front of the Woman
Center when he was arrested, he was neither in a "facility" nor offering
protected "reproductive health services."6" As such, plaintiff was not
within the class of persons authorized to bring a claim under the FACE
Act.6"

The Eleventh Circuit's opinion in Raney is significant because it
prevents a perversion of Congress's purpose in enacting the FACE Act,
which was to protect persons seeking to obtain or provide reproductive
health services. Indeed, the legislative history demonstrates that
Congress was concerned with the violence and obstruction occurring at
abortion clinics, not the First Amendment right of antiabortion activists
to protest or "counsel" those seeking to obtain or perform an abortion.
That is not to say that Congress was hostile to the rights of antiabortion
activists, but rather that Congress believed that existing law was
adequate to protect their rights. Antiabortion protestors, such as
plaintiff in Raney, who desire to "counsel" people going to and coming
from abortion clinics and who believe that they have been wrongfully
removed from their protest site, have adequate remedies under § 1983
and state law. To allow them an additional remedy under the FACE Act
would be ironic because they are the very people whose unlawful conduct
Congress targeted when it enacted the FACE Act. Yet that is precisely
what might have happened if the Eleventh Circuit had not narrowly
construed the term "facility.", 649

644. Id. § 248(e)(1).
645. Id. § 248(e)(5).
646. 224 F.3d at 1269.
647. Id.
648. Id.
649. The FACE Act defines "reproductive health services" as "medical, surgical,

counselling [sic] or referral services relating to the human reproductive system, including
services relating to pregnancy or the termination of a pregnancy." 18 U.S.C. § 248(e)(5).
Thus, regardless of how narrowly the term "facility" is defined, an antiabortion activist
protesting or "counseling" outside a clinic cannot be protected by the FACE Act unless he
or she qualifies as a "counselor." The Eleventh Circuit left this question open in Raney.
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In the second case, Roe v. Aware Woman Center for Choice, Inc.,650
plaintiff went to the Woman Center to have an abortion. Soon after Dr.
William P. Egherman began the procedure, plaintiff experienced severe
pain in her abdomen and demanded that Dr. Egherman stop the
procedure and call an ambulance for her. Dr. Egherman refused and
completed the procedure with plaintiff restrained. Eventually, plaintiff
was taken by ambulance to an emergency room at a hospital where she
discovered that Dr. Egherman had perforated her uterus and lacerated
her colon. While plaintiff was at the hospital, the dead fetus was
removed from plaintiff's uterus, and her uterus and colon were surgically
repaired. More than two years later, plaintiff sued the Woman Center,
its controlling shareholders, and Dr. Egherman, alleging that Dr.
Egherman violated her rights under the FACE Act by preventing her
from leaving the Woman Center. Defendants filed two motions to
dismiss for failure to state a claim upon which relief can be granted,
which the district court granted on the ground that the complaint failed
to allege that defendants acted with the necessary motive. The
dismissal was without prejudice, and the district court granted plaintiff
leave to amend the complaint within ten days. However, the district
court also denied plaintiff's motion to proceed anonymously, which
meant that she would have to identify herself if she decided to file an
amended complaint.65 1

With respect to the district court's dismissal of the complaint, the
Eleventh Circuit began by examining the three elements of a claim
under the FACE Act:

1) that a defendant, by "force or threat of force or by physical obstruc-
tion";
2) "intentionally injures, intimidates or interferes with or attempts to
injure, intimidate or interfere with any person";
3) "because that person is or has been, or in order to intimidate such
person or any other person or any class of persons from, obtaining or
providing reproductive health services." 52

The court summarily concluded that the first and second elements were
satisfied and observed that "[it is the third element, that of the
defendants' motive, which is primarily at issue in this case."65 The
parties agreed that the complaint would satisfy the third element if it

224 F.3d at 1269 n.1.
650. 253 F.3d 678 (11th Cir. 2001).
651. Id. at 679-80.
652. Id. at 680 (quoting 18 U.S.C. § 248(a)(1)).
653. Id. at 681.
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alleged that Dr. Egherman restrained plaintiff because he was motivated
by a desire to prevent her from obtaining reproductive health servic-
es. 54 Whether the complaint sufficiently alleged that motivation was
the obvious source of disagreement, and to resolve that disagreement the
Eleventh Circuit first had to decide what constitutes "reproductive
health services.

The FACE Act defines "reproductive health services" as "medical,
surgical, counselling [sic] or referral services relating to the human
reproductive system, including services relating to pregnancy or the
termination of a pregnancy""'6 Defendants argued that the term
"reproductive health services" should be limited to plaintiff's abortion
procedure and that the complaint did not allege that they were
motivated by a desire to prevent plaintiff from obtaining the abor-
tion.657 However, the court rejected defendants' argument because the
complaint alleged that defendants denied plaintiff a "reproductive health
service" other than the abortion. 58 Specifically, the complaint alleged
that Dr. Egherman denied plaintiff medical and surgical services related
to the abortion because he refused to stop the procedure and call an
ambulance when she complained of severe pain in her abdomen. 59

Relying on the plain language of the statutory definition of "reproductive
health services," the court held that "[plaintiff's] complaint alleges that
she wanted to go0 to the hospital to obtain some kind of 'medical' or
'surgical' services 'relating to' either her 'reproductive system' or 'the
termination of [her] pregnancy.'" 66 0 As the court explained,

For purposes of FACE, -it matters not whether the reason [plaintiff]
wanted to leave the clinic immediately and go to a hospital emergency
room was so that she could have the damage done to her uterus
repaired, or because she had changed her mind and wanted to save the
pregnancy, or because she wanted to have the abortion completed at a
hospital instead of at the clinic. If the defendants restrained [plaintiff]
for the purpose of preventing her from obtaining any of those services,
then she has adequately pleaded a violation of FACE because all of
those services fall within the statutory definition of "reproductive
health services."66'

654. Id.
655. Id.
656. 18 U.S.C. § 248(e)(5).
657. 253 F.3d at 681.
658. Id.
659. Id. at 681-82.
660. Id. at 682 (quoting 18 U.S.C. § 248(e)(5)) (second alteration in original).
661. Id.
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Having determined that the complaint sufficiently alleged that
plaintiff was deprived of "reproductive health services," the court turned
to consider whether the complaint sufficiently alleged that Dr. Egher-
man acted with the requisite motivation for defendants to be liable
under the FACE Act.6 2 The court noted that Rule 8 does not require
a plaintiff to "specifically plead every element of a cause of action," but
that "it is still necessary that a complaint 'contain either direct or
inferential allegations respecting all the material elements necessary to
sustain a recovery under some viable legal theory.'""6 3 The complaint
was fatally defective because it failed to allege the essential and
material element, specifically, Dr. Egherman's direct or indirect
motivation.664

With respect to the district court's denial of plaintiff's motion to
proceed anonymously, the Eleventh Circuit noted that parties generally
must identify themselves in their pleadings, but that there are
exceptions to this rule that allow parties to proceed anonymously.65

"'The ultimate test for permitting a plaintiff to proceed anonymously is
whether the plaintiff has a substantial privacy right which outweighs
the customary and constitutionally-embedded presumption of openness
in judicial proceedings.'"666  Characterizing abortion as "the paradig-
matic example of the type of highly sensitive and personal matter that
warrants a grant of anonymity," the court held that the district court
erred in denying plaintiff's motion. 67 Based on this decision, the court
vacated the district court's order dismissing the complaint without
prejudice and remanded the case with instructions for the district court
to re-enter its order of dismissal and allow plaintiff to file an amended
complaint within a reasonable period of time. 8

The threefold significance of Roe may seem obvious, but it is nonethe-
less worth discussing. First, the court's broad construction of the

662. Id.
663. Id. at 683 (quoting In re Plywood Antitrust Litig., 655 F.2d 627, 641 (5th Cir. Unit

A Sept. 1981)).
664. Id. at 682-83.
665. Id. at 684-85.
666. Id. at 685 (quoting Doe v. Frank, 951 F.2d 320, 323 (11th Cir. 1992)).
667. Id. at 685, 687. Defendants argued that they would not be able to conduct

adequate discovery if plaintiff was allowed to proceed anonymously. Id. at 687. However,
the court rejected this argument because plaintiff offered to disclose her name to
defendants for discovery purposes if they would agree not to disclose it to the general
public. Id. The court considered plaintiffs offer to be "a reasonable way to reconcile the
competing interests" and indicated that the district court could enter an appropriate
protective order. Id.

668. Id. at 687-88.
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definition of "reproductive health services" means that the FACE Act
will protect a more extensive array of activities by people seeking to
obtain or provide an abortion than was otherwise apparent from its face.
Second, because the court held that motive is an essential and material
element of a FACE Act claim, pleadings will assume a greater impor-
tance in future FACE Act cases. 669 Finally, the court's decision on the
issue of anonymity can be reasonably interpreted as a per se rule
allowing any FACE Act plaintiff to proceed anonymously in a case
involving an abortion.67° Regardless of whether one agrees with the
court's decision on this issue, there is no doubt that the ability to
proceed anonymously will encourage lawsuits by people who otherwise
would not bring them because of the intrusion upon their privacy. And
regardless of whether one believes that more lawsuits should be
encouraged, more lawsuits will better protect the rights guaranteed in
the FACE Act.

VII. FEDERAL WIRETAP ACT

The Federal Wiretap Act ("FWA")67' generally prohibits any person
from intentionally intercepting, using, or disclosing any wire, oral, or
electronic communication. 72 The FWA not only criminalizes such
conduct, 3 but also confers a private right of action for civil damages
on any person whose wire, oral, or electronic communication has been
unlawfully intercepted, used, or disclosed.674 In both civil and criminal
actions, the FWA provides certain public officials with a complete
defense if they relied in good faith on a court warrant or order, a grand
jury subpoena, a legislative or statutory authorization, a request of an
investigative or law enforcement officer for an emergency interception,
or a determination that the conduct was statutorily authorized. 75

From the face of the statute, it is not clear whether the good-faith
defense is the only defense available in civil actions brought under the
FWA or whether the defense of qualified immunity is also available.676

669. Admittedly, pleading motive is not difficult because it may be averred generally.
FED. R. CIv. P. 9(b) ("Malice, intent, knowledge, and other condition of mind of a person
may be averred generally."). However, the ease with which motive may be pleaded does
not detract from the importance of doing so correctly and sufficiently.

670. 253 F.3d at 691 (Hill, J., concurring in part and dissenting in part).
671. 18 U.S.C. §§ 2510-2522 (2000).
672. Id. § 2511(1).
673. Id. § 2511(4).
674. Id. § 2520(a).
675. Id. § 2520(d).
676. Of course, there is no question that qualified immunity is available in a § 1983

action based on a violation of a federal statute. Harlow, 457 U.S. at 818 ("We therefore
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Prior to 2000, only two circuits had squarely addressed this question,
and they reached opposite conclusions. In Berry v. Funk, 7  the
District of Columbia Circuit held that qualified immunity is not
available in actions brought under the FWA because the FWA already
provides a good-faith defense."' 8 In Blake v. Wright6 7 9 however, the
Sixth Circuit explicitly rejected Berry and held that qualified immunity
is available in actions brought under the FWA because there is a
significant difference between the statutory good-faith defense and
qualified immunity.80 The court observed that Berry "runs counter to
established qualified immunity precedent, for courts, by adopting
qualified immunity as a defense for public officials only, have signaled
that public officials indeed receive additional protection in responding to
constitutional and statutory claims when ordinary citizens do not."681

Moreover, the court found that the Supreme Court "intended to apply
qualified immunity to statutory violations." 82

Faced with this split of authority, the Eleventh Circuit, in Tapley v.
Collins ,6 addressed the issue of whether qualified immunity is
available in actions brought under the FWA. One evening in 1997,
Darrell Collins, the Chief of Police for the City of Vidalia, was at home
listening to radio transmissions on his scanner. When he heard his
name mentioned, he locked in the frequency and began listening to what
he soon realized was a telephone conversation between plaintiff, an
agent with the Georgia Bureau of Investigation who lived on the same
street as Collins, and her former supervisor. By the end of the evening,
Collins had listened to, and taken notes of, three different telephone
conversations involving plaintiff. That same evening, Collins called
William Torrance, the city manager and Collins's supervisor, and told
him about the intercepted conversations. The next morning, Collins and
Torrance again discussed the intercepted conversations and decided to

hold that government officials performing discretionary functions generally are shielded
from liability for civil damages insofar as their conduct does not violate clearly established
statutory or constitutional rights of which a reasonable person would have known."). But
such an action must be distinguished from an action brought directly under a federal
statute (other than § 1983) for a violation of that statute (e.g., the FWA).

677. 146 F.3d 1003 (D.C. Cir. 1998).
678. Id. at 1013 ("When Congress itself provides for a defense to its own cause of

action, it is hardly open to the federal court to graft common law defenses on top of those
Congress creates.").

679. 179 F.3d 1003 (6th Cir. 1999).
680. Id. at 1012.
681. Id.
682. Id. at 1013.
683. 211 F.3d 1210 (11th Cir. 2000).
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call plaintiff's supervisor, Greg Owens. Upon hearing about the
intercepted conversations, Owens went to city hall to meet with Collins,
Torrance, and Mayor Ronnie Dixon. Collins and Torrance disclosed the
details of the intercepted conversations, at which point Owens obtained
a copy of Collins's notes. After reading Collins's notes, Owens confronted
plaintiff about the intercepted conversations and then reassigned her to
another territory. When plaintiff learned that her telephone conversa-
tions had been intercepted and disclosed, she sued Collins, Torrance,
Dixon, and the City of Vidalia for, among other things, violating the
FWA. Collins, Torrance, and Dixon moved for summary judgment on the
FWA claim on the basis of qualified immunity. The district court denied
their motion, holding that qualified immunity is not available under the
FWA because the Act includes a good-faith defense."

On appeal the Eleventh Circuit first noted that the similarity between
the FWA and the Fair Housing Act, which also includes a good-faith
defense, made its decision in Gonzalez v. Lee County Housing Authori-
ty 8 5 "particularly instructive on this issue."68 6 Plaintiff in Gonzalez
argued that Congress intended to abrogate qualified immunity as a
defense to claims under the Fair Housing Act because it included a good-
faith defense.68 ' The Eleventh Circuit rejected that argument and held
that qualified immunity is available under the Fair Housing Act despite
the fact that it includes a good-faith defense.688 The court explained
that nothing in the language or legislative history of the Fair Housing
Act demonstrated an intent by Congress to abrogate the qualified
immunity defense. 689 Because of the similarity between the FWA and
the Fair Housing Act, the Eleventh Circuit held in Tapley that "Gonzalez
forecloses Tapley's contention, and the district court's holding, that the
existence of an explicit good faith defense in a federal statute rules out
the defense of qualified immunity."6

1

Plaintiff also argued that it is unnecessary for qualified immunity to
be available under the FWA because that defense is equivalent to the
good-faith defense. 91 The court, unconvinced of plaintiff's sincerity,
rejected that argument because qualified immunity and the FWA's good-
faith defense "are different in several important respects." 92 First,

684. Id. at 1211-13.
685. 161 F.3d 1290 (11th Cir. 1998).
686. 211 F.3d at 1214.
687. Id.
688. Id.
689. Id. at 1214-15.
690. Id. at 1215.
691. Id.
692. Id.
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qualified immunity is based on objective reasonableness, whereas the
good-faith defense is subjective in nature.693 Second, the applicability
of qualified immunity is a question of law for the judge, whereas good
faith is usually a jury question. 4 Third, because the applicability of
qualified immunity is a question of law, it can and should be decided
earlier in a case than good faith.695 Finally, a defendant who is denied
qualified immunity may take an interlocutory appeal of the denial,
whereas a defendant who is denied the good-faith defense may take an
appeal only after a final judgment.696

The court confirmed its decision by examining the opinions in Blake
and Berry.697 Finding the reasoning of Blake more persuasive, the
court agreed with the Sixth Circuit and disagreed with the District of
Columbia Circuit because "the qualified immunity defense is so well-
rooted in our jurisprudence that only a specific and unequivocal
statement of Congress can abolish the defense."698 Because Congress
made no such statement in the FWA, public officials who are sued under
that act may assert the defense of qualified immunity.6 99 Moreover,
the court found that it would be illogical and inconsistent for qualified
immunity to be available to a public official who has violated a
constitutional right, but not to a public official who has violated a
statutory right.700 Therefore, the court reversed the decision of the
district court and remanded the case for a determination as to whether
Collins, Torrance, and Dixon were entitled to qualified immunity.70 1

Tapley is important because of its breadth. The Eleventh Circuit not
only held that qualified immunity is available under the FWA despite
the existence of a statutory good-faith defense, but also implied that
qualified immunity is available under any federal statute that includes
a good-faith defense. 70 2 Indeed, the court noted-that, in addition to the
Fair Housing Act, qualified immunity is available under several other
federal statutes, including the Rehabilitation Act, the Racketeer
Influenced and Corrupt Organizations Act, the Americans with
Disabilities Act, the Food Stamp Act, the Education for All Handicapped
Children Act, the Sherman Antitrust Act, Title VI of the Civil Rights Act

693. Id.
694. Id.
695. Id.
696. Id.
697. Id. at 1216.
698. Id.
699. Id.
700. Id.
701. Id. at 1216-17.
702. Id. at 1215.
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of 1964, and the Crime Control Act.703 Following the Sixth Circuit's
reasoning in Blake, the court noted that "by adopting qualified immunity
as a defense for public officials but not private citizens, courts ha[ve]
determined that public officials [are] to receive more protection from
statutory claims than ordinary citizens."70 4  Thus, "[it follows that
courts should not infer that Congress meant to abolish in [a federal
statute] that extra layer of protection qualified immunity provides for
public officials simply because it included an extra statutory defense
available to everyone. 5

VIII. RELIGIOUS FREEDOM RESTORATION ACT OF 1993

In Employment Division v. Smith,0 6 the Supreme Court held that
neutral laws of general applicability may be applied to religious practices
without being subject to strict scrutiny, or in other words, that the
compelling governmental interest test does not apply to claims challeng-
ing neutral, generally applicable laws on the basis of the Free Exercise
Clause of the First Amendment.0 7 In direct response to Smith,
Congress enacted the Religious Freedom Restoration Act of 1993
("RFRA), °8 the purpose of which was "to restore the compelling
interest test ... and to guarantee its application in all cases where free
exercise of religion is substantially burdened."0 9 To that end, Con-
gress prohibited any government, as defined by the RFRA, from
"substantially burden[ing] a person's exercise of religion even if the
burden results from a rule of general applicability,"710 unless the
government demonstrates that the burden "is in furtherance of a
compelling governmental interest" and "is the least restrictive means of
furthering that compelling governmental interest." n As originally
enacted, the RFRA defined "government" as including states,712 and it
specifically applied to both federal and state laws. 71

" However, in City
of Boerne v. Flores, 7 1 the Supreme Court held that the RFRA was
unconstitutional as applied to the states because it was not a proper

703. Id. at 1215 n.9.
704. Id. at 1216 (citing Blake, 179 F.3d at 1012).
705. Id.
706. 494 U.S. 872 (1990).
707. Id. at 885.
708. 42 U.S.C.A. §§ 2000bb to 2000bb-4 (West 1994 & Supp. 2001).
709. Id. § 2000bb(b)(1).
710. Id. § 2000bb-l(a).
711. Id. § 2000bb-l(b)(1), (2).
712. Pub. L. No. 103-141, § 5(1), 107 Stat. 1488, 1489.
713. Pub. L. No. 103-141, § 6(a), 107 Stat. 1488, 1489.
714. 521 U.S. 507 (1997).
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exercise of Congress's enforcement power under § 5 of the Fourteenth
Amendment. 15

Because City of Boerne dealt only with state-imposed burdens on the
free exercise of religion, the RFRA presumably remains valid as applied
to the federal government and federal laws. Thus, any neutral laws of
general applicability enacted by Congress that substantially burden the
free exercise of religion must be evaluated under the RFRA's compelling
governmental interest test. One such law is the Bald and Golden Eagle
Protection Act ("BGEPA), 716 which generally makes it a crime for any
person to "knowingly, or with wanton disregard for the consequences of
his act take, possess, sell, purchase, barter, offer to sell, purchase or
barter, transport, export or import, at any time or in any manner," any
bald or golden eagle or any part thereof.7 17 However, the BGEPA also
provides,

Whenever, after investigation, the Secretary of the Interior shall
determine that it is incompatible with the preservation of the bald
eagle or the golden eagle to permit the taking, possession, and
transportation of specimens thereof ... for the religious purposes of
Indian tribes, ... [the Secretary] may authorize the taking of such
eagles pursuant to regulations which he is hereby authorized to
prescribe: ... Provided further, That bald eagles may not be taken for
any purpose unless, prior to such taking, a permit to do so is procured
from the Secretary of the Interior ....

Pursuant to this statute, the Secretary of the Interior has promulgated
regulations concerning permits for Indian religious purposes, one of
which requires the applicant to be a member of an Indian tribe that is
recognized by the Federally Recognized Tribal List Act of 1994.719

In Gibson v. Babbitt,720 the Eleventh Circuit was confronted with the
effect that the RFRA has on the validity of the regulation limiting the
BGEPA's exemption for Indian tribes to members of federally recognized
Indian tribes. Plaintiff applied for a permit to use five eagle feathers in
religious ceremonies, but the United States Fish and Wildlife Service
denied his application on the ground that the BGEPA's exemption did
not apply to him because he was not a member of a federally recognized

715. Id. at 529-36. Congress responded to City of Boerne by amending the RFRA so
that it no longer applies to states or state laws. Religious Land Use and Institutionalized
Persons Act of 2000, Pub. L. No. 106-274, § 7, 114 Stat. 803, 806.

716. 16 U.S.C. §§ 668-668d (2000).
717. Id. § 668(a).
718. Id. § 668a.
719. 50 C.F.R. § 22.22(a)(5) (2001).
720. 223 F.3d 1256 (11th Cir. 2000) (per curiam).
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Indian tribe. Plaintiff then sued the Secretary of the Interior, alleging
that the denial of his application constituted a violation of his rights
under the First Amendment and the RFRA. The district court ruled that
the regulation does not violate the RFRA. 21

On appeal the Eleventh Circuit recognized the RFRA's compelling
governmental interest test, "which requires that all laws that substan-
tially burden a person's exercise of religion be (1) in furtherance of a
compelling governmental interest; and (2) the least restrictive means of
furthering that compelling governmental interest."22 Because there
was no dispute that the regulation constituted a substantial burden on
plaintiff's free exercise of his religion, the court noted that defendant had
the burden of demonstrating that the two-prong exception applied.Y
With respect to the first prong, the court found that the government's
interest in fulfilling its treaty obligations with federally recognized
Indian tribes was a compelling governmental interest.Y14 The question,
then, focused on the second prong-that is, whether the regulation was
the least restrictive means of achieving that interest-which the court
found to be satisfied. 25 The court reasoned that the regulation was
necessary because there was a shortage of eagle parts and that the
government's efforts to comply with its treaty obligations with federally
recognized Indian tribes would be hampered by broadening the BGEPA's
exemption for Indian tribes to members of nonfederally recognized
Indian tribes.126 Consequently, the court affirmed the district court's
decision. 27

IX. 42 U.S.C. § 1988

A. .Applicability of State Law to Claims Brought Under the
Reconstruction-Era Civil Rights Acts

Section 1988(a) provides that when federal civil rights law is "deficient
in the provisions necessary to furnish suitable remedies," the law of the
forum state shall apply unless that law is "inconsistent with the

721. Id. at 1257. The district court did not directly address plaintiffs First Amendment
claim. Id. at 1257-58.

722. Id. at 1258.
723. Id.
724. Id.
725. Id.
726. Id.
727. Id. The court also held that the regulation does not violate the Free Exercise

Clause of the First Amendment. Id. at 1258-59.
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Constitution and laws of the United States."728 As the statutory
language suggests, applying § 1988(a) involves a three-step process: (1)
determining whether the applicable federal civil rights law is deficient,
(2) identifying the applicable state law, and (3) applying that state law,
but only if it is consistent with federal law.129 Although § 1988(a) may
"at first blush appear internally contradictory" because it is difficult to
imagine how a state law can be inconsistent with a nonexistent federal
law,7 3

1 the Supreme Court has commented that "courts must look not
only at particular federal statutes and constitutional provisions, but also
at 'the policies expressed in [them]'" to determine whether the applicable
federal civil rights law is deficient.731 The Supreme Court has held
that the Reconstruction-Era Civil Rights Acts are deficient in providing
for rights of survivorship..2 and statutes of limitation, ' but it ap-
pears that no federal appellate court had decided prior to 2001 whether
the absence of a statute or rule of repose in the Reconstruction-Era Civil
Rights Acts constitutes a deficiency for which state law must be
borrowed pursuant to § 1988(a). The Eleventh Circuit, however, was
confronted with that very issue in 2001.

In Moore v. Liberty National Life Insurance Co.,"' plaintiffs, four
black people who held industrial life insurance policies issued by
defendant, brought a class action in the Northern District of Alabama
alleging that defendant had discriminated against low-income black
people on the basis of race by charging them higher premiums and
providing them with lower benefits than white people. The complaint,
which plaintiffs brought under § 1981 and Alabama law, alleged that
defendant engaged in this form of racial discrimination from 1940 until
the mid-1970s and that defendant collected premiums on the racially
discriminatory policies until within two years of the date plaintiffs filed
the complaint. The district court found that Alabama's two-year statute
of limitations for personal injury torts, which was borrowed pursuant to
§ 1988(a), barred plaintiffs' claims because they accrued when the

728. 42 U.S.C. § 1988(a) (1994). This statute applies only to actions brought under the
Reconstruction-Era Civil Rights Acts. Id.

729. Wilson v. Garcia, 471 U.S. 261, 267 (1985).
730. 2 LEWIS & NORMAN, supra note 9, § 17.70, at 102.
731. Robertson v. Wegmann, 436 U.S. 584, 590 (1978) (quoting Sullivan v. Little

Hunting Park, Inc., 396 U.S. 229, 240 (1969)) (alteration in original); see also Johnson v.
Ry. Express Agency, Inc., 421 U.S. 454, 465 (1975) (noting that 'considerations of state law
may be displaced where their application would be inconsistent with the federal policy
underlying the cause of action under consideration").

732. Robertson, 436 U.S. at 590-92; see also 2 LEWIS & NORMAN, supra note 9, § 17.71.
733. Wilson, 471 U.S. at 266-68; see also 2 LEWIS & NORMAN, supra note 9, § 17.72.
734. 267 F.3d 1209 (11th Cir. 2001).
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insurance contracts were made and that plaintiffs had not sufficiently
alleged fraudulent concealment so as to toll the statute of limitations.
Thus, the district court granted defendant's motion for judgment on the
pleadings.735

Plaintiffs then filed a motion to alter or amend the judgment and
sought leave to file an amended complaint. The proposed amended
complaint alleged fraudulent concealment with particularity and added
claims under § 1982. The district court granted plaintiffs' motion to
alter or amend the prior order and also granted plaintiffs leave to file
the amended complaint. In making this decision, the district court found
that the proposed amended complaint alleged fraudulent concealment
with sufficient particularity to satisfy the requirements of Rule 9(b) and
that the statute of limitations would be tolled under Alabama law if the
allegations in the amended complaint were true. Defendant argued that,
regardless of whether the statute of limitations was tolled, plaintiffs'
claims were barred by Alabama's twenty-year common-law rule of
repose. The district court, however, rejected defendant's argument
insofar as it pertained to §§ 1981 and 1982, holding that state-law rules
of repose are inapplicable to federal civil rights actions because they are
not necessary components of such actions. Upon defendant's motion, the
district court certified its decision regarding Alabama's rule of repose for
interlocutory appeal.73

On appeal defendant argued not only that the district court erred by
holding that § 1988(a) did not require it to apply Alabama's rule of
repose to plaintiffs' claims under §§ 1981 and 1982, but also that the
rule barred those claims because the events giving rise to them were
more than twenty years old.737  Following the three-step process
outline above, the Eleventh Circuit noted that its first task was to
determine whether §§ 1981 and 1982 are deficient because they lack a
rule of repose.738 To determine whether the Reconstruction-Era Civil
Rights Acts are deficient such that state law must be borrowed, courts
must look to two factors: "(1) whether the absent provision is among the
universally familiar aspects of litigation; and (2) whether the provision
is indispensable to any scheme of justice."73 9 Analogizing this case to
Felder v. Casey,74° in which the Supreme Court held that a state-law
notice-of-claim requirement was inapplicable in federal civil rights

735. Id. at 1212.
736. Id. at 1212-13.
737. Id. at 1213, 1214.
738. Id. at 1214-15.
739. Id. at 1215 (internal quotation marks omitted).
740. 487 U.S. 131 (1988).
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actions because such a provision is neither universally familiar nor an
indispensable prerequisite to litigation,74 ' the Eleventh Circuit sum-
marily rejected defendant's argument:

The analysis the Court employed in Felder is applicable to the
instant case. Blanket rules of repose, much like notice of claim
provisions, are not "universally familiar" to federal litigation; indeed,
they rarely appear in federal law. Nor are rules of repose an indis-
pensable prerequisite to litigation. Federal civil rights claims always
have been litigated without the use of blanket rules off] repose. Thus,
there is no reason to believe that Congress intended for us to borrow
such a rule under the terms of § 1988.742

Accordingly, the court held that the absence of a rule of repose in the
Reconstruction-Era Civil Rights Acts is not a deficiency requiring the
importation of state law.74"

Not to be so easily defeated, defendant further argued that "Alabama's
rule of repose is integral to its statutes of limitations and cannot be
excluded when those statutes are applied."744 Because the absence of
a statute of limitations in the Reconstruction-Era Civil Rights Acts is a
deficiency for which state law must be borrowed, defendant's argument
required the court to turn to the second step in the three-step pro-
cess-that is, identifying the applicable state law.74

1 In accordance
with Supreme Court precedent, the Eleventh Circuit easily recognized
that the applicable state law in this case was Alabama's two-year statute
of limitations for personal injury torts.746 What was not so obvious,
however, was the extent to which § 1988(a) required that statute to be
imported into this case. In this regard, the court recognized that
"federal courts borrow no more from state law than is necessary to effect
that limitations period."747 Thus, the only parts of the statute that
§ 1988(a) required the court to borrow were "the terms of the statute
itself and closely related state law principles intrinsic to its appropriate
application, such as tolling doctrines."74  Given this constraint, the
only way for defendant to prevail on its argument was for it to demon-

741. Id. at 138-41.
742. 267 F.3d at 1216.
743. Id.
744. Id.
745. Id.
746. Id. at 1216-17 (citing Goodman v. Lukens Steel Co., 482 U.S. 656, 660-62 (1987)

(holding that the forum state's statute of limitations for personal injury torts should be
borrowed for claims brought under §§ 1981 and 1982)).

747. Id. at 1217.
748. Id.
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strate that Alabama's statute of limitations for personal injury torts and
rule of repose are interdependent.7 4

' After examining the conceptual
and legal distinctions between these two doctrines, the court concluded
that "it is impossible to assert credibly that the doctrines depend upon
each other or that application of the one necessarily involves application
of the other."5 Furthermore, the court noted that "Alabama authori-
ties distinctly distinguish between statutes of limitations and the repose
doctrine and emphasize the independence of the rule of repose.7 51 As
a result, the court held that §§ 1981 and 1982 may be implemented
properly without borrowing Alabama's rule of repose. '5 2 Accordingly,
the Eleventh Circuit affirmed the district court's decision.5 3

B. Attorney Fees

In Alyeska Pipeline Service Co. v. Wilderness Society,754 the Supreme
Court reaffirmed the "American Rule," which provides that, in the
absence of legislation to the contrary, litigants must pay their own
attorney fees. 5 ' Congress responded to Alyeska by enacting the Civil
Rights Attorney's Fees Awards Act of 1976,56 the purpose of which
was to remedy anomalous gaps in civil rights law created byAlyeska and
to achieve consistency between the Reconstruction-Era Civil Rights Acts
and other, more recent civil rights laws that specifically provide for
attorney fees. 75  Congress emphasized that fee-shifting statutes are
particularly important in the area of civil rights:

All of these civil rights laws depend heavily upon private enforcement,
and fee awards have proved an essential remedy if private citizens are
to have a meaningful opportunity to vindicate the important Congres-
sional policies which these laws contain.

749. Id. at 1218.
750. Id.
751. Id. at 1219 (citing Ex Parte Grubbs, 542 So. 2d 927, 930 (Ala. 1989); Boshell v.

Keith, 418 So. 2d 89, 91 (Ala. 1982)).
752. Id.
753. Id. at 1223.
754. 421 U.S. 240 (1975).
755. Id. at 247. Notwithstanding this general rule, courts have the inherent power to

assess attorney fees against a litigant who willfully disobeys a court order or who acts in
bad faith, vexatiously, wantonly, or for oppressive reasons. Id. at 258-59.

756. 42 U.S.C.A. § 1988(b) (West Supp. 2001). The Act applies to actions brought under
42 U.S.C. §§ 1981, 1981a, 1982, 1983, 1985, 1986, and 13981; Title IX of the Education
Amendments of 1972; the Religious Freedom Restoration Act of 1993; the Religious Land
Use and Institutionalized Persons Act of 2000; and Title VI of the Civil Rights Act of 1964.
Id.

757. S. REP. No. 94-1011, at 4 (1976), reprinted in 1976 U.S.C.C.A.N. 5908, 5911.
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In many cases arising under our civil rights laws, the citizen who
must sue to enforce the law has little or no money with which to hire
a lawyer. If private citizens are to be able to assert their civil rights,
and if those who violate the Nation's fundamental laws are not to
proceed with impunity, then citizens must have the opportunity to
recover what it costs them to vindicate these rights in court.7 5 8

As a result, the Act authorizes a prevailing party other than the United
States to recover "a reasonable attorney's fee as part of the costs."7 59

Although the Act provides that "the court, in its discretion, may allow"
an award of attorney fees, 76 ° "a prevailing plaintiff should ordinarily
recover an attorney's fee unless special circumstances would render such
an award unjust."7 61  Prevailing defendants, however, may recover
attorney fees only if a court finds that the plaintiff's claim was
"frivolous, unreasonable, or groundless."762

When faced with a motion for attorney fees, a court must conduct a
three-step inquiry.763  First, the court must determine whether the
moving party has "prevailed" within the meaning of the Act.7" If the
court determines that the moving party is a "prevailing party" and is
therefore entitled to an award of attorney fees, it must then determine
what constitutes a reasonable fee.765 This figure, commonly referred
to as the lodestar amount, is calculated by multiplying a reasonable
hourly rate by the number of hours reasonably expended on successful
claims.7" Finally, after calculating the lodestar amount, the court
must account for any other considerations that may require an
enhancement or reduction of the fee, such as "the relation of the results
obtained to the work done."767 When the result obtained was "excel-

758. S. REP. No. 94-1011, at 2 (1976), reprinted in 1976 U.S.C.C.A.N. 5908, 5910.
759. 42 U.S.C.A. § 1988(b).
760. Id.
761. Hensley v. Eckerhart, 461 U.S. 424,429 (1983) (internal quotation marks omitted).
762. Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 422 (1978); see also 1 LEWIS

& NoRMAN, supra note 9, § 16.15 (discussing the standard that prevailing defendants must
satisfy to recover attorney fees).

763. Dillard v. City of Greensboro, 213 F.3d 1347, 1353 (11th Cir. 2000) (per curiam).
764. Id.; see also 1 LEWIS & NoRMAN, supra note 9, § 16.5, at 885-98 (discussing the

degree of success necessary to qualify as a prevailing party).
765. Dillard, 213 F.3d at-1353.
766. Norman v. Hous. Auth. of Montgomery, 836 F.2d 1292, 1302 (11th Cir. 1988); see

also 1 LEWIS & NORMAN, supra note 9, § 16.5, at 898-903 (discussing the considerations
involved in calculating a reasonable attorney fee).

767. Dillard, 213 F.3d at 1353. Other considerations include the existence of a
contingent-fee arrangement and the possibility of a delay in the receipt of payment by
counsel for the prevailing party. Norman, 836 F.2d at 1302. In addition, the twelve factors
identified in Johnson v. Georgia Highway Express, Inc., 488 F.2d 714, 717-19 (5th Cir.
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lent," meaning that complete success was achieved, the attorney for the
prevailing party should be compensated for all hours reasonably
expended. 6' Furthermore, if the result obtained was "exceptional,"
meaning that it was "out of the ordinary, unusual or rare," then the
lodestar amount may be enhanced if "there is specific evidence in the
record to show that the quality of representation was superior to that
which one would reasonably expect in light of the rates claimed."71

9

"If, on the other hand, a plaintiff has achieved only partial or limited
success, the product of hours reasonably expended on the litigation as a
whole times a reasonable hourly rate may be an excessive amount."770

Thus, it is not surprising that the Supreme Court has characterized the
result, or degree of success, obtained as "the most critical factor" in
determining what constitutes a reasonable amount of attorney fees
under the Act. 71 Equally unsurprising is that this factor is at the
heart of much litigation, including one case decided by the Eleventh
Circuit during the survey period.

In Villano v. City of Boynton Beach,772 the issue was "what consti-
tutes 'success' in a complex civil rights case. 77

1 While driving one day
in 1994, plaintiff observed a car following him in a manner that caused
him to suspect that he was about to be robbed. When plaintiff stopped
at an intersection, he saw the unidentified driver get out of an un-
marked car and approach him with a drawn gun. Fearful for his safety,
plaintiff backed into the unmarked car and sped away to find a police
officer. Unbeknownst to plaintiff, the unidentified driver was in fact an
out-of-uniform police officer. Plaintiff was eventually stopped by another
police officer to whom he communicated his suspicion that the still
unidentified driver was trying to rob him. Subsequently, the unidenti-
fied driver arrived and identified himself as Officer Bateson. Officer
Bateson said that he stopped plaintiff after witnessing him burglarize
a van and that plaintiff had slammed into his car and fled the scene.
Plaintiff was then arrested and charged with burglary of a vehicle and
aggravated assault on a police officer.7

The charges were eventually dropped, and plaintiff sued, among
others, Officer Bateson and the City of Boynton Beach under § 1983 for

1974), may be considered, although many of those factors have been integrated into the
lodestar method. Hensley, 461 U.S. at 434 n.9.

768. Norman, 836 F.2d at 1302.
769. Id.
770. Hensley, 461 U.S. at 436.
771. Id.; see also DiUllard, 213 F.3d at 1353.
772. 254 F.3d 1302 (11th Cir. 2001).
773. Id. at 1305.
774. Id. at 1304.
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violating his constitutional rights. All defendants other than Officer
Bateson and the city, as well as all claims other than those based on the
Fourth and Fourteenth Amendments, were either dismissed or severed
before the case was submitted to the jury. Following a lengthy trial, the
jury found Officer Bateson and the city liable for violating plaintiff's
rights under the Fourth and Fourteenth Amendments. Although
plaintiff sought $174,741 in compensatory damages, the jury awarded
him only $15,000. The jury also awarded plaintiff $25,000 in punitive
damages against Officer Bateson. Thereafter, plaintiff filed a motion
under § 1988 in which he requested $132,695 in attorney fees.
Acknowledging plaintiff's entitlement to an award of attorney fees, the
district court referred the motion to a magistrate judge with instructions
to reduce the award to account for hours devoted to unsuccessful claims.
After conducting an evidentiary hearing, the magistrate judge calculated
the lodestar amount at $77,000, which was then reduced to $69,300
based on the district court's finding that plaintiff achieved only limited
success. Plaintiff then brought an appeal challenging the reduction of
the award.77

Plaintiff argued on appeal that he was entitled to the full lodestar
amount because he obtained substantial relief and vindicated an
important public interest.776  Specifically, plaintiff argued that a
favorable jury verdict in a case involving constitutional rights signifies,
by itself, complete success and therefore justifies an award of the full
lodestar amount.777 Relying on the distinction between civil rights
litigation, which benefits the general public, and a private tort action,
which benefits only the individual plaintiff, plaintiff argued that the
amount of damages awarded is irrelevant in determining the degree of
success obtained.77 Although the Eleventh Circuit acknowledged that
plaintiff correctly distinguished between civil rights actions and private
tort actions, it categorically rejected plaintiff's argument because, based
on Supreme Court and Eleventh Circuit precedent, "[tihere is no room
to doubt that a court may reduce a § 1988 award when the degree of
success obtained is limited, even when a plaintiff obtains a favorable
jury verdict that a constitutional right was violated."779  Thus, the

775. Id. at 1304, 1310, 1310 n.1.
776. Id. at 1305. Plaintiff also challenged the calculation of the lodestar amount, but

the Eleventh Circuit found no error. Id. at 1310-11.
777. Id. at 1305.
778. Id.
779. Id. at 1305-06 (citing Hensley, 461 U.S. at 436; Popham v. City of Kennesaw, 820

F.2d 1570, 1580 (11th Cir. 1987); Foster v. Bd. of Sch. Comm'rs, 810 F.2d 1021, 1024 (11th
Cir. 1987)).
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court held that the size of a damages award is relevant in determining
the amount of attorney fees and that a favorable jury verdict alone does
not constitute complete success. 780

However, the court also recognized that "success in a civil rights case
'cannot be valued solely in monetary terms.'' 1  Thus, "when deter-
mining the degree of success obtained by a civil rights plaintiff, a court
must be careful not to place 'undue emphasis on the modest money
damages that were found by the jury' because successful civil rights
actions vindicate a public interest."7

1
2  Instead, "a court remains

obligated to account for all distinct measures of success when determin-
ing whether success was limited."78 3  Accordingly, because "[p]ublic
benefit is a distinct measure of success in civil rights actions," it is error
for a court to reduce an award of attorney fees without considering the
public interest vindicated by a successful civil rights action.78 4 Apply-
ing this principle to Villano, the Eleventh Circuit concluded that the
district court erred because it ignored the public benefit when it
evaluated the degree of success achieved by plaintiff.78 5

Having reached this conclusion, the Eleventh Circuit issued rather
specific instructions for the district court to follow on remand. First, the
Eleventh Circuit directed the district court to evaluate the qualitative
value of plaintiff's success so that it could determine whether the results
obtained were excellent.7 6  To aid the district court's analysis, the
Eleventh Circuit identified the following factors that should be
considered: "the vital role private litigation plays in the enforcement of
civil rights, the difficulties involved in sustaining those lawsuits, the
heightened importance of such lawsuits when the defendant is a public
body, and the public benefit that occurs when those lawsuits ultimately
vindicate a constitutional right."787  If, after analyzing these factors,
the district court determines that the results plaintiff obtained were

780. Id. at 1306 (citing City of Riverside v. Rivera, 477 U.S. 561, 574 (1986) (plurality
opinion) ("The amount of damages a plaintiff recovers is certainly relevant to the amount
of attorney's fees to be awarded under § 1988.")). The court was careful to point out,
however, that "[tihe relative importance of a money damage award must be determined on
a case-by-case basis." Id. at 1307. For example, money damages are irrelevant in a case
seeking equitable relief. Id. But when money damages are the primary relief sought and
the only relief obtained, they are highly relevant. Id. at 1307-08.

781. Id. at 1306 (quoting City of Riverside, 477 U.S. at 574).
782. Id. (quoting Williams v. Thomas, 692 F.2d 1032, 1038 (5th Cir. 1982)).
783. Id. at 1308 (emphasis added). Moreover, the degree of success achieved by a

victorious civil rights plaintiff must be evaluated before attorney fees may be awarded. Id.
784. Id. at 1306, 1307.
785. Id. at 1306-07.
786. Id. at 1308.
787. Id.
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excellent, then it must "reconsider the reasonableness of hours spent
litigating related claims, even if those hours were ultimately unneces-
sary in light of the judgment finally obtained." 88  Finally, the
Eleventh Circuit "direct[ed] the [district] court to reconsider th[e]
reduction and either allow the entire lodestar amount or lessen the
reduction due to the fact that [plaintiff's] success was greater than was
contemplated by the original reduction."78 9

Although the jury awarded plaintiff less than ten percent of the
amount he sought in compensatory damages, the district court still
awarded him ninety percent of the lodestar amount. And because the
Eleventh Circuit found that plaintiff's degree of success exceeded the
degree of success reflected in the award of attorney fees, the district
court will be required to award plaintiff more than ninety percent of the
lodestar amount despite his relative lack of monetary success. Thus, the
significance of Villano may lie in the value that the Eleventh Circuit
apparently attributes to the public interest vindicated by successful civil
rights actions against cities and counties. Because there was such a
wide disparity in Villano between the percentage of the amount plaintiff
received in compensatory damages in relation to the amount he sought,
and the percentage of the lodestar amount that his attorney will
eventually recover, plaintiffs' counsel can now reasonably expect to
recover almost one hundred percent of the lodestar amount when they
prevail on constitutional claims against cities and counties. Of course,
because awards of attorney fees are heavily dependent on the facts of
each case, any difference between Villano and a subsequent case could
result in a substantial reduction of the lodestar amount.79

0 For
example, in Dillard v. City of Greensborov 1 a case in which plaintiffs
successfully challenged the city's at-large system for electing members
of the city council under the Voting Rights Act of 1965, the Eleventh
Circuit held that the district court did not reduce the lodestar amount
enough because "the plaintiffs apparently did not act as litigants in any
way that specifically contributed to their success." 92 As a result, the
court increased the reduction from thirty percent for each lawyer to fifty
percent for one lawyer and sixty-seven percent for the other.793

788. Id. at 1309.
789. Id.
790. In this regard, it is worth noting that a district court's award of attorney fees is

reviewed for an abuse of discretion. Id. at 1304.
791. 213 F.3d 1347 (11th Cir. 2000) (per curiam).
792. Id. at 1356.
793. Id. at 1356-57.
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