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I. INTRODUCTION

In the years leading up to 2001, drug cases played a significant role
in Eleventh Circuit case law relating to the United States Sentencing
Guidelines ("U.S.S.G.").1 However, in 2001, the Eleventh Circuit
published fewer cases than in previous years addressing the guidelines
for drug cases.2 This decline appears to be the result of the United
States Supreme Court decision in Apprendi v. New Jersey,3 which
changed the focus of Eleventh Circuit drug cases.

At first, Apprendi appeared to redefine the law in federal drug cases
and open a floodgate of challenges to drug sentences.4 However, the
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1. The United States Sentencing Guidelines Manual that incorporates the November
1, 2000 amendments is relied on herein unless a different version of said manual was
relied on in a specific case or the 2001 amendments are at issue.

2. See U.S. SENTENCING GUIDELINES MANUAL § 2D1.1 (2000).
3. 530 U.S. 466 (2000).
4. Between June 29, 2000 (when the Supreme Court decided Apprendi) and May 2001,

the Supreme Court granted certiorari in fifty cases, vacated the decision below, and
remanded for further consideration in light of Apprendi. Sixteen of those cases were from
the Eleventh Circuit. One such case was United States v. Hester, 199 F.3d 1287 (11th Cir.
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Eleventh Circuit has limited the scope of Apprendi in drug cases, as well
as in other contexts, and has held Apprendi inapplicable to federal
sentencing guidelines.5  Notwithstanding, Apprendi-related cases
consumed much of the Eleventh Circuit's time in 2001.6 These cases are

2000), cert. granted, vacated, 531 U.S. 941 (2000).
In Hester the Eleventh Circuit initially held that drug quantity was a sentencing factor,

not an element, of offenses charged under 21 U.S.C. § 841. Id. at 1292-93. Prior to the
Supreme Court's remand of Hester, the Eleventh Circuit indicated that Hester had been
overruled by Apprendi. See United States v. Rogers, 228 F.3d 1318, 1327-28 (11th Cir.
2000), abrogated by United States v. Sanchez, 269 F.3d 1250, 1278 (11th Cir. 2001) (en
banc). On remand from the Supreme Court, the Eleventh Circuit in Hester indicated the
same by vacating its prior decision and remanding for resentencing. United States v.
Hester, No. 97-9232, 2001 WL 896897 (11th Cir. Aug. 9, 2001). However, on its own
motion, the Eleventh Circuit then vacated its initial decision on remand and held the case
in abeyance for further consideration pending the en banc decision in United States v.
Sanchez, 242 F.3d 1294 (11th Cir. 2001). United States v. Hester, 262 F.3d 1258 (11th Cir.
2001).

Hester is still pending. However, on October 17, 2001, the Eleventh Circuit issued the
en banc decision in Sanchez, which indicates that the original Hester opinion may still be
good law in the Eleventh Circuit, 269 F.3d at 1267-70, petition for cert. filed, No. 01-8100
(Jan 15, 2002).

After May 2001, the Supreme Court did not vacate or grant certiorari in any cases based
on Apprendi until December 2001. The Supreme Court then granted certiorari in three
Apprendi-related cases. See United States v. Harris, 243 F.3d 806 (4th Cir. 2001), cert.
granted, 122 S. Ct. 663 (2001) (granting certiorari to resolve the conflict among the circuits
concerning whether Apprendi applies to mandatory minimum sentences); United States
v. Cotton, 261 F.3d 397 (4th Cir. 2001), cert. granted, 122 S. Ct. 803 (2002) (granting
certiorari to determine whether the failure to include drug quantity in an indictment is a
jurisdictional error when the district court exceeded the default twenty-year sentence
maximum under 21 U.S.C. § 841(b)(1)(C)); Arizona v. Ring, 25 P.3d 1139 (Ariz. 2001), cert.
granted, 122 S. Ct. 865 (2002) (granting certiorari to address Apprendi's application to
death sentencing predicated on fact-finding outside the jury's control).

5. See, e.g., Sanchez, 269 F.3d at 1262 (ruling that "Apprendi does not apply to
judge-made determinations pursuant to the Sentencing Guidelines," Id.); United States v.
Le, 256 F.3d 1229, 1240 (11th Cir. 2001) (rejecting the Apprendi-based challenge to a two-
level carjacking enhancement, noting thatApprendi does not reach guideline enhancements
that do not affect the statutory maximum); United States v. Diaz, 248 F.3d 1065, 1105
(11th Cir. 2001) (noting that "Sentencing Guideline issues are not subject to the Apprendi
rule and, thus, there is no requirement that sentencing facts be submitted to a jury and
found beyond a reasonable doubt); United States v. Harris, 244 F.3d 828, 829-30 (11th Cir.
2001) (holding that Apprendi does not apply to the relevant conduct provision of the
sentencing guidelines; United States v. Nealy, 232 F.3d 825, 829 n.3 (11th Cir. 2000)
(stating that "[tihe Sentencing Guidelines are not subject to the Apprendi rule).

6. In addition to the Apprendi-related cases cited supra note 5, the Eleventh Circuit
discussed Apprendi in various contexts in the following cases in 2001: United States v.
Novaton, 271 F.3d 968 (11th Cir. 2001); United States v. Ford, 270 F.3d 1346 (l1th Cir.
2001); United States v. Sanchez, 269 F.3d 1250 (lth Cir. 2001) (en banc); Hamm v. United
States, 269 F.3d 1247 (11th Cir. 2001); United States v. Cromartie, 267 F.3d 1293 (11th
Cir. 2001); McCoy v. United States, 266 F.3d 1245 (11th Cir. 2001); United States v.
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discussed herein primarily in connection with relevant conduct7 and the
burden of proof for sentencing factors.8

The other offenses that received a relatively significant amount of the
Eleventh Circuit's attention in 2001 involved economic, 9 firearm,"° and
immigration violations.1 ' Specifically, the court issued numerous
decisions concerning loss calculations under the robbery and fraud
guidelines,12 firearm enhancements, 13 and the aggravated felony
enhancement for immigration offenses. 14 The court also issued several
decisions discussing the chapter three adjustments, including vulnerable
victim, 5 role in the offense,' 6 obstruction of justice, 7 grouping of
multiple counts, 8 and acceptance of responsibility.' 9 Additionally, the

Hester, 262 F.3d 1258 (11th Cir. 2001); United States v. Cabeza, 258 F.3d 1256 (11th Cir.
2001); United States v. McClain, 252 F.3d 1279 (11th Cir. 2001); United States v. Nguyen,
255 F.3d 1335 (11th Cir. 2001); United States v. Diaz, 248 F.3d 1065 (11th Cir. 2001);
United States v. Gallego, 247 F.3d 1191 (11th Cir. 2001); United States v. Padilla-Reyes,
247 F.3d 1158 (11th Cir. 2001); United States v. Wims, 245 F.3d 1269 (11th Cir. 2001);
United States v. Thomas, 242 F.3d 1028 (11th Cir. 2001); United States v. Ardley, 242 F.3d
989 (11th Cir. 2001); United States v. Candelario, 240 F.3d 1300 (11th Cir. 2001); United
States v. Pease, 240 F.3d 938 (11th Cir. 2001); United States v. Smith, 240 F.3d 927 (11th
Cir. 2001).

7. See infra Part II.A.
8. See infra Part VII.A.
9. See infra Part III.E.

10. See infra Part Il.F.
11. See infra Part III.G.
12. See, e.g., United States v. Renick, 273 F.3d 1009 (11th Cir. 2001); United States v.

Maung, 267 F.3d 1113 (11th Cir. 2001); United States v. Liss, 265 F.3d 1220 (11th Cir.
2001); United States v. Humber, 255 F.3d 1308 (11th Cir. 2001); United States v. Nosrati-
Shamloo, 255 F.3d 1290 (11th Cir. 2001); United States v. Diaz, 248 F.3d 1065 (11th Cir.
2001); United States v. Naves, 252 F.3d 1166 (11th Cir. 2001).

13. See, e.g., United States v. Jackson, 276 F.3d 1231 (11th Cir. 2001); United States
v. Novaton, 271 F.3d 968 (11th Cir. 2001); United States v. Le, 256 F.3d 1229 (11th Cir.
2001); United States v. Audain, 254 F.3d 1286 (11th Cir. 2001); United States v. McClain,
252 F.3d 1279 (11th Cir. 2001); United States v. Diaz, 248 F.3d 1065 (11th Cir. 2001);
United States v. Ray, 245 F.3d 1256 (11th Cir. 2001).

14. See, e.g., United States v. Ayala-Gomez,' 255 F.3d 1314 (11th Cir. 2001); United
States v. Padilla-Reyes, 247 F.3d 1158 (11th Cir. 2001); United States v. Marin-Navarette,
244 F.3d 1284 (11th Cir. 2001); United States v. Drummond, 240 F.3d 1333 (11th Cir.
2001); United States v. Christopher, 239 F.3d 1191 (11th Cir. 2001).

15. See infra Part V.A.
16. See infra Part IV.B.
17. See infra Part W.C.
18. See infra Part IV.D.
19. See infra Part V.E.
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Eleventh Circuit addressed the relationship of various guidelines to each
other and the prohibition against double counting.2 °

II. CHAPTER ONE, PART B: GENERAL APPLICATION PRINCIPLES

A. Relevant Conduct

U.S.S.G. section 1B1.3 allows for relevant conduct to be considered in
calculating a defendant's sentence.2 In United States v. Harris,22 the
Eleventh Circuit specifically held that "Apprendi does not require the
district court to disregard relevant conduct" as long as the sentence
imposed does not exceed the statutory maximum for the offense of
conviction.23 The Eleventh Circuit noted that the sentencing guideline
range will never exceed the statutory maximum because U.S.S.G. section
5G1.1 prohibits the guidelines from increasing the penalty beyond the
statutory maximum.24

Other Eleventh Circuit cases decided in 2001 that relate relevant
conduct to specific offense guidelines or guideline adjustments are
discussed in connection with those specific guidelines.

B. Information to be Used in Selecting a Point Within the Guideline
Range

In United States v. Burgos," the Eleventh Circuit recognized that
although 18 U.S.C. § 366127 and U.S.S.G. section 1B1.4 2

8 afford courts

20. See United States v. Naves, 252 F.3d 1166, 1168 (discussing the caijacking
enhancement under the robbery guideline; United States v. Jackson, 276 F.3d 1231, 1233
(11th Cir. 2001) (reviewing the cumulative application ofU.S.S.G. § 2K2.1(b)(5) (2000) and
U.S.S.G. § 3A1.2(b) (2000)); United States v. Humber, 255 F.3d 1308, 1311 (11th Cir. 2001)
(addressing the cumulative application of U.S.S.G. § 2F1.1(b)(2)(A) (1998) and U.S.S.G.
§ 2F 1. 1(b)(5)(C) (1998)). The cases that involve the prohibition against double counting are
addressed in the parts of this Article that discuss the specific guidelines at issue. See infra
Parts III.B, F.

21. See U.S. SENTENCING GUIDELINES MANUAL § 1B1.3 (2000).
22. 244 F.3d 828 (11th Cir. 2001).
23. Id. at 830.
24. Id. at 830 n.3 (citing U.S. SENTENCING GUIDELINES MANUAL § 5G1.1 (2000)).
25. See infra Parts III.F, IV.C, V.A, VI.G.
26. 276 F.3d 1284 (11th Cir. 2001).
27. Under 18 U.S.C. § 3661 (2000), "[n]o limitation shall be placed on the information

concerning the background, character, and conduct of a person convicted of an offense
which a court of the United States may receive and consider for the purpose of imposing
an appropriate sentence."

28. U.S.S.G. § 1B1.4 states that "filn determining the sentence to impose within the
guideline range, or whether a departure from the guidelines is warranted, the court may
consider, without limitation, any information concerning the background, character and
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"wide discretion" in selecting a sentence within the applicable guideline
range, such discretion is not unlimited. 29  The Eleventh Circuit
explained that the "four sentencing objectives courts must take into
account when fashioning a sentence [are] punishment, general deter-
rence, specific deterrence, and rehabilitation."" If a court considers a
factor that is irrelevant to these purposes, "then the imposed sentence
necessarily exceeds the court's sentencing discretion."31 Furthermore,
the court's consideration of these objectives is limited by the prohibition
against considering information relating to "'race, sex, national origin,
creed, and socioeconomic status of offenders.' '

,
2

The district court in Burgos sentenced the defendant to the high end
of the applicable guideline range based on her refusal to cooperate
against her husband in an unrelated case.3 The Eleventh Circuit
reversed, finding that this rationale did not relate to the four penological
objectives, and thus, exceeded the limits placed on a court's discretion by
the guidelines and the statute.3 4

III. CHAPTER Two: OFFENSE CONDUCT

A. Part A: Offenses Against the Person

In sentencing the defendants for offenses involving the taking of
hostages, the district court in United States v. Ferreira5 applied
U.S.S.G. section 2A4.1(b)(1), which provides for a six-level enhancement
"'[ilf a ransom demand or demand upon government was made"' in the
course of a kidnapping or abduction.3 6 The Eleventh Circuit found that
even though the defendants did not deliver the ransom letter they had
drafted, a ransom demand "was made" for purposes of the guideline

conduct of the defendant, unless otherwise prohibited by law. See 18 U.S.C. § 3661." U.S.
SENTENCING GUIDELINES MANUAL § 1B1.4 (2000).

29. 276 F.3d at 1288.
30. Id. at 1288 (citing 18 U.S.C. § 3553(a)(2) (2000)).
31. Id.
32. Id. at 1291 (quoting 28 U.S.C. § 994(d)). The prohibition against considering those

characteristics was incorporated in U.S.S.G. sections 5H1.1-5H1.2. However, those
guidelines were irrelevant in Burgos because they concerned departures. Id. at 1291 n.8.

33. Id. at 1286-87.
34. Id. at 1290-92.
35. 275 F.3d 1020 (11th Cir. 2001). The defendants were convicted, inter alia, of

hostage taking and conspiracy to commit hostage taking in violation of the Hostage Taking
Act. Id. at 1022. See 18 U.S.C. § 1203 (2000).

36. 275 F.3d at 1022, 1028 (quoting U.S. SENTENCING GUIDELINES MANUAL
§ 2A4.1(b)(1)(2000)) (alteration in original).

2002] 1417
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enhancement. 7 The Eleventh Circuit explained that the guidelines
"must be 'read together'" with the commentary.3s The commentary to
section 2A4.1 provides that in kidnapping conspiracy or attempt cases,
the court must "apply any adjustment that can be determined with
reasonable certainty."39 Based on the telephone request for a meeting
with the victim's husband and the seized ransom note, the Eleventh
Circuit accepted the district court's finding that it was "reasonably
certain that the appellants would have made a'ransom demand if doing
so had been feasible." 0

B. Part B: Robbery, Extortion, and Blackmail

1. Carjacking Enhancement. The robbery guideline calls for a
base offense level of twenty, to which two levels are added if the offense
involved a caijacking 1 The caijacking enhancement was upheld in
two cases in 2001. The first case involved a challenge under Apprendi.
In United States v. Le, 42 the Eleventh Circuit rejected the Apprendi-
based challenge to the carjacking enhancement, noting that Apprendi
does not apply to guideline enhancements that do not affect the
statutory maximum.43

37. Id. at 1028-30.
38. Id. at 1029 (quoting United States v. Pedragh, 225 F.3d 240, 244 (2d Cir. 2000)).
39. Id. at 1028 (citing U.S. SENTENCING GUIDELINES MANUAL § 2A4.1, cmt. n.5 (2000),

which cross references U.S. SENTENCING GUIDELINES MANUAL § 2X1.1 (2000)).
40. Id. at 1028-29.
41. U.S. SENTENCING GUIDELINES MANUAL §§ 2B3.1(a), 2B3.1(b)(5) (2000).
42. 256 F.3d 1229 (11th Cir. 2001) (as amended Sept. 6, 2001).
43. 256 F.3d at 1240. In Le the defendant was indicted and convicted on two counts

of violating the Hobbs Act by conspiring to obstruct interstate commerce by robbery and
obstructing interstate commerce and attempting to do so. Id. at 1231; see 18 U.S.C.
§§ 1951, 1952. He was also convicted of using or carrying a firearm while obstructing
interstate commerce or attempting to do so. 256 F.3d at 1231; see 18 U.S.C. § 924(c). The
Hobbs Act convictions carried a twenty-year statutory maximum sentence. 256 F.3d at
1240; see 18 U.S.C. § 1951(a). The defendant was sentenced to a total of 262 months
imprisonment for his two Hobbs Act convictions, based, in part, on a two-level adjustment
under U.S.S.G. section 2B3.1(b)(5), because the robbery involved a carjacking by his co-
conspirators. 256 F.3d at 1240. Carjacking was not charged in the indictment, and the
issue was never submitted to the jury. Id. The Eleventh Circuit ruled that Apprendi did
not apply to defendant's sentence for two reasons. Id.

First, the Eleventh Circuit reaffirmed that "Apprendi does not apply to calculations
under the guidelines." Id. (citing United States v. Nealy, 232 F.3d 825, 829 n.3 (11th Cir.
2000)). Second, the Eleventh Circuit determined that the defendant's 262-month sentence
of incarceration did not exceed the statutory maximum penalty of twenty years because the
total sentence consisted of a 240-month sentence for conspiracy consecutive to a sentence
of twenty-two months for robbery. Id. The Eleventh Circuit noted that conspiracy and
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The second case addressed the prohibition against double counting.
In United States v. Naves," the Eleventh Circuit noted that impermis-
sible double counting only occurs in cases when one guideline increases
a defendant's punishment based on harm that already has been fully
taken into account by another guideline.6" Double counting is permit-
ted, however, "'if the Sentencing Commission intended the result, and
if the result is permissible because each section concerns conceptually
separate notions related to sentencing.' 46  In concluding that the
carjacking enhancement did not constitute impermissible double
counting, the Eleventh Circuit assumed that the Sentencing Commission
knew that the enhancement "would be imposed in every case involving
a conviction under [the carjacking statute], and intended this result," by
creating a base offense level of twenty-two for convictions under the
caijacking statute.47

2. Loss. In calculating the defendants' guidelines for their kidnap-
ping and extortion scheme,48 the district court in United States v.
Diaz49 applied the robbery guideline.0  The court increased the
defendants' base offense level under U.S.S.G. section 2B3.1(b)(7), which
allows for graduated increases based on the amount of loss."' Despite

substantive offenses are separate crimes under the Hobbs Act and that they can be
punished by consecutive sentences. Id. Therefore, the court concluded that neither of the
defendant's "sentences for his Hobbs Act violations were 'more severe than the statutory
maximum for the offense established by the jury's verdict."' Id. (quoting Apprendi, 530
U.S. at 487 n.13)).

44. 252 F.3d 1166 (11th Cir. 2001).
45. Id. at 1168 (citing United States v. Matos-Rodriguez, 188 F.3d 1300, 1309 (1lth Cir.

1999)).
46. Id. (quoting United States v. Adeleke, 968 F.2d 1159, 1161 (11th Cir. 1992))

(internal quotation marks omitted).
47. Id. at 1168-69. The Eleventh Circuit reasoned that when Congress made robbery

involving a carjacking a federal crime by adding § 2119(1) to chapter 103, title 18 of the
United States Code, the Sentencing Commission could have added a separate guideline
section for carjacking with a base offense level of twenty-two. Id. at 1168-69. Instead, the
Sentencing Commission amended the robbery guideline to provide for a two-level increase
to the base offense level of twenty if the robbery involved a carjacking. Id. at 1168 (citing
U.S. SENTENCING GUIDELINES MANUAL app. C, amend. 483). This amendment left "no
doubt that the Sentencing Commission intended to apply the two point enhancement to the
base offense level of twenty for conviction under § 2119, the carijacking statute." Id. at
1168-69.

48. The defendants were convicted of various Hobbs Act, carjacking, and firearms
offenses. See 18 U.S.C. §§ 924(c), 1951, 1952, 2119.

49. 248 F.3d 1065 (11th Cir. 2001).
50. Id. at 1109 n.62; see U.S. SENTENCING GUIDELINES MANUAL § 2B3.1 (2000).
51. 248 F.3d at 1109 n.62. U.S.S.G. section 2B3.1(b)(7)(D) adds three offense levels

when the loss is more than $250,000, but less than $800,000. U.S. SENTENCING
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the fact that the defendants never obtained the money they demand-
ed,52 the Eleventh Circuit upheld the loss enhancement by cross-
referencing to the guideline on attempt or conspiracy, which allows for
consideration of "the value of items the defendant attempted to steal."53

3. Enhancement for Being in the Business of Receiving and
Selling Stolen Property. The guidelines for offenses involving the
alteration or removal of motor vehicle identification numbers are
calculated under U.S.S.G. section 2B6.1. 54  United States v. Maung55

involved an issue of first impression in the Eleventh Circuit concerning
a two-level enhancement under U.S.S.G. section 2B6.1(b)(2) for being "in
the business of receiving and selling stolen property."6 The district
court applied the enhancement in Maung to a defendant who processed
false paperwork and made arrangements for the exportation of the stolen
cars but was not personally involved in the receipt or sale of the stolen
cars.

57

In rejecting the application of the enhancement, the Eleventh Circuit
relied on the plain language of the guideline.58 The court concluded

GUIDELINES MANUAL § 2B3.1(b)(7)(D) (2000).
52. The defendants demanded $500,000, but obtained no money. 248 F.3d at 1109 n.62.
53. Id. In finding that the district court did not err in considering the amount of

ransom the defendants demanded but did not obtain, the Eleventh Circuit noted that the
commentary to U.S.S.G. section 2B3.1(b)(7) referred to U.S.S.G. section 2B1.1 for the
valuation of loss. Id. (citing U.S. SENTENCING GUIDELINES MANUAL § 2B3.1(b)(7), cmt. n.3
(2000)). This commentary was changed by the 2001 amendments to the guidelines. See
U.S. SENTENCING GUIDELINES MANUAL § 2B3.1(b)(7), cmt. n.3 (2001).

Section 2B1.1 cross-referenced U.S.S.G. section 2X1.1, which allows for consideration of
the value of items the defendant attempted to steal. U.S. SENTENCING GUIDELINES
MANUAL § 2X1.1, cmt. n.2 (2000). U.S.S.G. section 2B1.1 was also changed by the 2001
amendments. See U.S. SENTENCING GUIDELINES MANUAL § 2B1.1 (2001).

54. See U.S. SENTENCING GUIDELINES MANUAL § 2B6.1 (2000).
55. 267 F.3d 1113 (11th Cir. 2001). After a jury trial, the defendant was convicted of

violating 18 U.S.C. § 371 based on a conspiracy to violate 18 U.S.C. § 2321(a) by receiving
and possessing with intent to sell cars with altered identification numbers. He was also
convicted of exporting stolen cars in violation of 18 U.S.C. § 553. Id. at 1114.

56. Id. at 1119; U.S. SENTENCING GUIDELINES MANUAL § 2B6.1(b)(2) (2000).
57. 267 F.3d at 1120.
58. Id. at 1119, 1120 n.8. The court noted that the circuits "generally have agreed that

a thief who sells goods that he himself has stolen is not 'in the business of receiving and
selling stolen property.'" Id. at 1118 (citing United States v. McMinn, 103 F.3d 216, 219-21
(1st Cir. 1997); United States v. Sutton, 77 F.3d 91, 94 (5th Cir. 1996); United States v.
Warshawsky, 20 F.3d 204, 214-15 (6th Cir. 1994); United States v. Braslawsky, 913 F.2d
466, 468 (7th Cir. 1990); but see United States v. Collins, 104 F.3d 143, 144 (8th Cir.
1997)).

However, the Eleventh Circuit noted that the circuits are split as to the proper test to
apply if the defendant was not the actual thief. Id. The Fifth, Sixth, and Seventh Circuits
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that the fact that the defendant did not actually sell the stolen cars
precluded the finding that he was "in the business of receiving and
selling stolen property."5

9

C. Part D: Offenses Involving Drugs

1. Drug Quantity Calculations. Under U.S.S.G. section 2D1.1(c),
the base offense level for drug offenses is determined by the type and
weight of the drugs involved. 0 Although the drug weight set forth in
section 2D1.1(c) is defined as "the entire weight of any mixture or
substance containing a detectable amount of the controlled substance[,]"
the guidelines do not define the terms "mixture" and "substance."61

This led to a question of first impression in United States v. Camacho62

concerning how to weigh liquid lysergic acid diethylamide ("LSD") for
guideline purposes.6 3

If the liquid LSD is placed on a carrier medium, the weight of the
carrier medium is not included in the weight of the LSD for guideline
purposes.6 4 However, under the guidelines, the liquid solution contain-
ing LSD is not considered a carrier medium.6

' Thus, when the pure

apply the "fence" test, which requires proof that the defendant "bought and sold stolen
property, and thereby encouraged others to commit property crimes." Id. (citing
Warshawsky, 20 F.3d 204; United States v. Esquivel, 919 F.2d 957 (5th Cir. 1990);
Braslawsky, 913 F.2d 466). The First, Third, and Ninth Circuits (and perhaps the Second
Circuit) apply the "totality of the circumstances" test, which emphasizes the "'regularity
and sophistication of a defendant's [criminal] operation.'" Id. (quoting United States v.
Zuniga, 66 F.3d 225, 228-29 (9th Cir. 1995) and United States v. St. Cyr, 977 F.2d 698, 703
(1st Cir. 1992)) (alteration in original); accord United States v. Cottman, 142 F.3d 160, 165-
66 (3d Cir. 1998); see also United States v. Salemi, 46 F.3d 207, 209 (2d Cir. 1995)).
According to the totality of the circumstances test, the enhancement is based on activity
that is -[m]ore than isolated, casual or sporadic.'" 267 F.3d at 1118 (quoting St. Cyr, 977
F.2d at 703-04). The Eleventh Circuit declined to choose between the two tests in Maung
because the plain language of the guideline resolved the case. Id. at 1119-20.

59. Id. at 1120; see also U.S. SENTENCING GUIDELINES MANUAL § 2B6.1(bX2) (2000).
60. U.S. SENTENCING GUIDELINES MANUAL § 2D1.1(c) (2000).
61. Id. § 2D1.1(c)(A).
62. 261 F.3d 1071 (11th Cir. 2001).
63. Id. at 1074-75.
64. Id. at 1074 (citing U.S. SENTENCING GUIDELINES MANUAL § 2D1.1(c)(H) (2000)).

Instead, each LSD dose is equated to 0.4 milligrams. Id. (citing U.S. SENTENCING
GUIDELINES MANUAL § 2D1.1(c)(H) (2000)). However, the weight of LSD is determined
differently for statutory purposes. Id. at 1073-74. In the case of LSD contained in a carrier
medium, the Supreme Court has held that the mandatory minimum statutory sentence
must be based on the total weight of the LSD, including the weight of the carrier medium.
Id. at 1073-74 (citing Chapman v. United States, 500 U.S. 453, 461-68 (1991)).

65. Id. at 1074 (citing U.S. SENTENCING GUIDELINES MANUAL § 2D1.1(c), cmt. n.16
(2000)).
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LSD has been suspended or dissolved in a liquid solvent, the Eleventh
Circuit determined that "the weight of the pure LSD alone should be
employed to ascertain the appropriate base offense level."6"

The next two cases addressed drug quantity calculations when no
drugs were seized from the defendants' methamphetamine laboratories.
In United States v. Smith," the government's experts testified at
sentencing that 2011 grams of methamphetamine could have been
manufactured by the defendants if they had used the most abundant
precursor chemical found in the laboratory, and 91 grams could have
been produced using the least abundant precursor chemical found.6"
The district court calculated the defendants' guidelines based on the
drug quantity that the more abundant precursor chemical could have
produced. 9

In upholding this calculation, the Eleventh Circuit noted that when no
drug seizure occurs, the drug amount may be approximated based on the
"'size or capability of any laboratory involved."'7 ° Although "[s]uch
approximations should be reasonably fair, accurate, and conservative,
and not merely speculative[,]" the Eleventh Circuit stated that "the court
is not required to disregard calculations based on the most abundant

66. Id. In determining the weight of liquid LSD, the Eleventh Circuit relied heavily
on the Fourth Circuit decision in United States v. Turner, 59 F.3d 481 (4th Cir. 1995), and
the commentary to U.S.S.G. section 2D1.1(c). Camacho, 261 F.3d at 1074-75. The
commentary provides that "[i]n the case of liquid LSD (LSD that has not been placed onto
a carrier medium), using the weight of the LSD alone to calculate the offense level may not
adequately reflect the seriousness of the offense. In such a case, an upward departure may
be warranted." U.S. SENTENCING GUIDELINES MANUAL § 2D1.1(c), cmt. n.15 (2000). The
Eleventh Circuit agreed with the Fourth Circuit's conclusion that the commentary
"excluded liquid solvent in which pure LSD is suspended or dissolved from its conception
of 'carrier medium,' which rendered the 0.4 mg conversion factor inapplicable to liquid
LSD." Camacho, 261 F.3d at 1075 (citing Turner, 59 F.3d at 486).

67. 240 F.3d 927 (11th Cir. 2001). The defendants in Smith were convicted of several
crimes related to conspiring to manufacture and possess with intent to distribute
methamphetamine, in violation of 21 U.S.C. §§ 841, 843, 846. Id. at 929 n.1.

68. Id. at 929.
69. Id. The court then sentenced the defendants to thirty years in prison. Id. at 930.

Applying the plain error standard of review, the Eleventh Circuit rejected the defendant's
Apprendi challenge to the thirty-year sentence. Id. at 929-30. Although the sentence
exceeded the twenty-year statutory maximum for offenses involving an unspecified
quantity of drugs, the court found that the defendant's substantial rights had not been
violated because "the ultimate sentence [did] not exceed the aggregate statutory maximum
for the multiple convictions." Id. at 930.

70. Id. at 931 (quoting U.S. SENTENCING GUIDELINES MANUAL § 2D1.1, cmt. n.12
(2000)).
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precursor in favor of a lesser abundant precursor" even if lesser
abundant precursors are present."'

In United States v. Blaylock,72 the Eleventh Circuit reaffirmed the
rule that in the absence of contrary evidence, the guideline calculations
may be based on an expert's calculation of the "100% theoretical yield"
of the methamphetamine laboratory.73 The court noted that defendant
could have rebutted the expert's testimony on what "a 100% theoretical
yield" would have been by offering evidence that "their own inexperience
as methamphetamine producers, the weather on the day of production,
or their lack of proper equipment would have produced an actual yield
of less than that estimated by the experts."74 Because defendants
failed to present such rebuttal evidence, the majority affirmed the
district court's factual findings concerning the drug quantity.75

71. Id. (citing United States v. Zapata, 139 F.3d 1355, 1359 (11th Cir. 1998)).
72. 249 F.3d 1298 (11th Cir. 2001), rehearing en banc granted and opinion vacated, 259

F.3d 1320 (11th Cir. 2001), order vacated and opinion reinstated, 275 F.3d 1030 (11th Cir.
2001).

73. 249 F.3d at 1302-03.
74. Id. at 1302. The experts based their estimate on the equipment, precursors, and

method of manufacture used by the defendants. Id.
75. Id. at 1303. The dissent contended that "[blecause both of the chemists who

testified refused to express an opinion as to the actual yield, and both rejected the use of
the theoretical yield as a basis for estimating the actual yield, [he could not] conclude that
the Government [had] met its burden of proving drug quantity by a preponderance of the
evidence." Id. at 1304 (Cox, J., dissenting).

The majority in Blaylock next turned to the defendants' argument that the district court
had shifted the burden of proof to them by requiring them to prove the appropriate
estimate of the drug weight under the guidelines. 249 F.3d at 1303. The defendants
pointed to the statement by the district court that "what is lacking in the record before this
court is any evidence, factual evidence, as to those factual matters which this court views
as a burden of proof imposed upon defendants and not the government." Id. The Eleventh
Circuit determined that when read in context, this statement by the district court "was not
in fact shifting the government's burden of proving drug quantity to Appellants, but rather
stating that Appellants had failed to fulfill their burden of coming forward with rebuttal
evidence." Id. Thus, the Eleventh Circuit concluded that burden of proof was correctly
placed upon the government. Id.

In contrast to the specific guidelines calculations addressed in Camacho, Smith, and
Blaylock, the court in Hagins v. United States, 267 F.3d 1202 (11th Cir. 2001), only touched
on the drug quantity calculations generally. Hagins was an appeal from the denial of a
post-conviction motion, filed pursuant to 28 U.S.C. § 2255, which alleged ineffective
assistance of counsel. A basis for this ineffectiveness claim related to counsel's failure to
challenge the drug quantity calculations in the defendant's pre-sentence report based on
the trial witnesses' conflicting statements concerning the drug amount. The higher amount
of drugs was used to calculate the defendant's sentencing guidelines. Id. at 1203, 1205-06.
Because other trial evidence supported the higher amount of drugs, the defendant could
not show he was prejudiced by his attorney's failure to challenge the drug quantity
calculations. Id. at 1206.
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2. Weapon Enhancement. U.S.S.G. section 2D1.1(b)(1) provides
that a two-level enhancement "should be applied" if a firearm was
present during a drug trafficking offense, "unless it is clearly improbable
that the weapon was connected with the offense."76 In United States
v. Audain,7 the court noted that if the government establishes, by a
preponderance of the evidence, "the proximity of the firearm to the site
of the charged offense[," the burden shifts to the defendant to establish
that "a connection between the weapon and the offense was 'clearly
improbable."'7 8 The court in Audain upheld the application of the
enhancement to an immigration inspector who carried a firearm while
escorting drug traffickers through the airport in order to avoid law
enforcement.79 The Eleventh Circuit noted that the government was
not required to prove that the firearm was "used to facilitate" the
offense." The court then rejected the argument that the presence of
the firearm was "irrelevant to the transportation of the drugs, and
consequently, it was clearly improbable that the firearm was connected
to the drug offense.""1 "Given the undisputable fact that a personal
escort by an armed [immigration] agent greatly increases the chances for.
successful drug trafficking, it is safe to assume that [the defendant's]
presence, which included the presence of his firearm, was very impor-
tant" to the drug couriers. 2 The court further noted that this finding
was also supported by the fact that defendant was not required to carry
a firearm on his job, but rather chose to be armed while escorting the
drug courier through the airport.8 3

The Eleventh Circuit relied on its decision in Audain to support the
firearm enhancement in United States v. Novaton. 4 The enhancement
in Novaton was based on the possession. of a firearm by a co-defen-
dant. 5 Although the court in Audain stated that the government need

76. U.S. SENTENCING GUIDELINES MANUAL § 2D1.1, cmt. n.3 (2000).
77. 254 F.3d 1286 (11th Cir. 2001).
78. Id. at 1289 (citing United States v. Hall, 46 F.3d 62, 63 (11th Cir. 1995)).
79. Id. The defendant in Audain was convicted of conspiracy to import cocaine and

conspiracy to possess with intent to distribute cocaine, in violation of2l U.S.C. §§ 841, 846,
952, 963, as well as money laundering offenses, in violation of 18 U.S.C. § 1956(h). Id. at
1288.

80. Id. at 1298-90 (citing Hall, 46 F.3d at 63; United States v. Hansley, 54 F.3d 709,
716 (11th Cir. 1995); United States v. Trujillo, 146 F.3d 838, 847 (11th Cir. 1998)).

81. Id. at 1290.
82. Id.
83. Id.
84. 271 F.3d 968, 1013 n.13 (11th Cir. 2001).
85. Id. at 1013.
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not prove that the firearm was used to facilitate the crime,"6 the court
in Novaton upheld the enhancement because the co-defendant's firearm
"facilitated, or had the potential of facilitating" the drug trafficking
crime by providing "protection" for the co-conspirators "while they were
transporting drugs or drug proceeds."87 Thus, the court rejected
defendants' argument that it was not reasonably foreseeable to them
that co-defendant's possession of the firearm, which he was required to
carry because he was a police officer, was in furtherance of the
conspiracy.88

D. Part E: Offenses Involving Criminal Enterprises and Racketeer-
ing

In United States v. Nguyen,89 the Eleventh Circuit addressed various
aspects of the racketeering guideline, as well as its interaction with
other guidelines. The Eleventh Circuit noted that U.S.S.G. section 2E1.1
establishes the offense level for racketeering offenses as the greater of
nineteen or the offense level of the underlying racketeering activity.9"
The sentencing court must "'apply Chapter Three, Parts A, B, C, and D'
to determine the offense level for the underlying conduct. 1 Therefore,
the Eleventh Circuit concluded that the "plain language of the Guide-

86. Audain, 254 F.3d at 1289.
87. Novaton, 271 F.3d at 1013, 1013 n.13.
88. Id. at 1013. The defendants in Novaton also challenged the firearm enhancement

because "the district court failed to make a specific factual finding that the appellants could
reasonably foresee that [the co-defendant] would possess a gun during the conspiracy." Id.
at 1013-14. The Eleventh Circuit found that any error in the district court's failure to
make such a finding in the instant case did not warrant reversal. Id. at 1014. The only
defendant who objected in the district court on this basis was entitled to a new trial on
other grounds, thereby rendering moot any challenge to his sentence on appeal. Id.
Because the other defendants did not object in the district court, their challenges to their
sentences on this ground were subject to plain error review. Id. (citing Gallego, 247 F.3d
at 1196).

The Eleventh Circuit noted that to establish plain error, the defendant must show (1)
error occurred; (2) the error was plain; (3) the error affected the defendant's substantial
rights; and (4) the error "'seriously affect[ed] the fairness, integrity, or public reputation
ofjudicial proceedings.'" Id. (quoting Gallego, 247 F.3d at 1196). The defendants could not
establish plain error because 'they could not "show that their substantial rights were
affected by the lack of a specific finding" given the ample evidence that the co-defendant
possessed his firearm and the defendants were aware of that possession. Id. at 1014-15.

89. 255 F.3d 1335 (11th Cir. 2001).
90. Id. at 1344 (citing U.S. SENTENCING GUIDELINES MANUAL § 2E1.1 (2000)). The

commentary explains that each underlying offense is to be treated "'as if contained in a
separate count of conviction.'" Id. (quoting U.S. SENTENCING GUIDELINES MANUAL § 2E1.1,
cmt. n.1 (2000)).

91. Id. (quoting U.S. SENTENCING GUIDELINES MANUAL § 2E1.1, cmt. n.1 (2000)).
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lines ... clearly indicates that a sentencing court must apply the
grouping rules, where applicable, to determine a defendant's offense
level for underlying racketeering conduct."92

The court then noted that the district court properly reduced a
defendant's base offense level for one predicate offense due to a specific
offense characteristic before applying the grouping rules even though the
grouping rules resulted in a combined offense level that essentially
negated the reduction.93 The Eleventh Circuit found that the district
court properly followed the procedure established in U.S.S.G. section
1BI.1, which explains the steps for determining a sentence under the
guidelines.94 The first step is to determine the applicable offense
guideline section.95 Next, the court must "'[d]etermine the base offense
level and apply any appropriate specific offense characteristics, cross
references, and special instructions' of the appropriate offense guide-
line."" After the appropriate adjustments are made, the grouping rules
must be applied to determine the combined offense level.97 Thus, the
district court did not prematurely reduce the base offense level for one
predicate offense before applying the grouping rules.98

E. Part F: Offenses Involving Fraud or Deceit

In 2001, the Eleventh Circuit addressed various aspects of U.S.S.G.
section 2F1.1, which was the fraud guideline at the time. In November
2001, section 2F1.1 was deleted and its provisions were consolidated into
a new section 2B1.1i. The effect of this significant amendment to the
guidelines has yet to be seen.

1. Loss Calculations. U.S.S.G. section 2F1.1(b) provided for
graduated increases in the offense level for fraud offenses based on the

92. Id.
93. Id. at 1344-45. The predicate offense at issue was murder. The district court

departed downward six levels under the murder guideline because the defendant did not
intentionally or knowingly cause the death. Id. at 1345 (citing U.S. SENTENCING
GUIDELINES MANUAL § 2A1.1, cmt. n.1 (2000)). After departing downward from the base
offense level for murder, the district court applied the grouping rules to determine the
defendant's combined offense level, which was higher than the reduced level for the
murder. Id.

94. Id. at 1344-45.
95. Id. at 1344 (citing U.S. SENTENCING GUIDELINES MANUAL § 1B1.1(a) (2000)).

96. Id. at 1344-45 (quoting U.S. SENTENCING GUIDELINES MANUAL § 1Bl.l(b)(2000)).
97. Id. at 1345 (citing U.S. SENTENCING GUIDELINES MANUAL § 1B1.1(d)(2000)).
98. Id.
99. See U.S. SENTENCING GUIDELINES MANUAL § 2B1.1 (2001); U.S. SENTENCING

GUIDELINES MANUAL app. C, amend. 617 (2001).
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amount of loss.'00 In United States v. Renick,1°1 the court noted that
the loss calculations need not be precise, as long as the estimated loss
is reasonable and not speculative. 1 2 However, in this case, there was
no evidence of actual or intended loss from the defendant's false billings
to Medicare and other government programs for services he actually
rendered."8 The Eleventh Circuit noted that although the fraud
victims might have claimed they would have paid nothing if they knew
of the fraud, such is not "the measure of a 'loss.'"'0 4 A victim simply
cannot determine his own losses.0 5 Rather, the burden rests on the
government to present "reliable and specific evidence" to support the loss
calculation.0 6 In reversing the loss calculations in Renick, the Elev-
enth Circuit observed that it appeared that "the district court felt some
duty to find some loss, arbitrary or otherwise."107 Because the govern-
ment did not satisfy its burden of establishing the loss by "reliable and
specific evidence[,]" the case was remanded for resentencing. 0 8

In United States v. Nosrati-Shamloo,'0 9 the district court calculated
the loss from the defendant's theft of credit card applications based on
the total amount of the credit limits on the cards for which the
defendant had applied. At sentencing, the government established that
the defendant stole the credit card applications with the intent of

100. See U.S. SENTENCING GUIDELINES MANUAL § 2Fl.l(b) (2000).
101. 273 F.3d 1009 (11th Cir. 2001).
102. Id. at 1025 (citing United States v. Dominguez, 109 F.3d 675, 676 (11th Cir.

1997)). The defendants in Renick were convicted of multiple counts of conspiracy, fraud,
and money, laundering, in violation of 18 U.S.C. §§ 287, 1343, 1956, 1341, 1343,
1956(a)(1)(A)(i)-1956(a)(2) (1994). Id. at 1011. The district court applied the fraud
guideline (U.S. SENTENCING GUIDELINES MANUAL § 2F1.1), rather than the money
laundering guideline (U.S. SENTENCING GUIDELINES MANUAL § 2S1.1), to all the counts
because it found that "the facts of this case took it outside the heartland of other money
laundering cases, and that it was more realistically a fraud case." Id. at 1022. Neither
party appealed this decision. Id.

103. Id. at 1027.
104. Id.
105. Id.
106. Id. at 1025 (citing United States v. Cabrera, 172 F.3d 1287 (11th Cir. 1999);

United States v. Sepulveda, 115 F.3d 882 (11th Cir. 1997); United States v. Lawrence, 47
F.3d 1559 (11th Cir. 1995)).

107. Id. at 1027.
108. Id. at 1028. On remand, the Eleventh Circuit indicated that the district court

could consider an upward departure if it concluded that "the loss as calculated is not
representative of the severity of the offenses and/or the disruption of governmental
programs." Id. at 1028.

109. 255 F.3d 1290 (11th Cir. 2001). The defendant was convicted of violating 18
U.S.C. § 1708. Id. at 1290.
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applying for and using the credit cards."' Although the defendant
actually charged less than the credit limits on the cards, he "presented
no evidence that tended to show that he did not intend to use all of the
credit available on the cards.""' Thus, the Eleventh Circuit affirmed
the loss calculation that was based on the total of the credit card
limits.112

2. More than Minimal Planning."' In Renick the district court
emphasized its belief that "the defendants were not guilty of any-
thing,""4 but noted that if the defendants were guilty, their offenses
involved more than minimal planning, which required a two-level
enhancement under U.S.S.G. section 2F1.1(b)(2)(A).1 5 The Eleventh
Circuit agreed that the enhancement applied because the crimes
involved repeated acts over a two-year period, "none of which was merely
opportune.""6

In United States v. Humber,17 the court examined a question of first
impression concerning whether the application of a two-level enhance-
ment for more than minimal planning in addition to a two-level
enhancement for use of sophisticated means constituted impermissible
double counting."" The Eleventh Circuit noted that the enhancement

110. Id. at 1292.
111. Id.
112. Id. at 1291-92.
113. Effective November 2001, the two-level enhancement for more than minimal

planning previously contained in U.S.S.G. section 2F1.1(b)(2)(A) was deleted. See U.S.
SENTENCING GUIDELINES MANUAL app. C, amend. 617 (2001). Under the new version of
the guideline, a defendant will be enhanced by two levels if the offense involved more than
ten, but fewer than fifty victims; or by four levels if the offense involved more than fifty
victims. See U.S. SENTENCING GUIDELINES MANUAL § 2B1.1(b)(2) (2001).

114. 273 F.3d at 1021.
115. Id. at 1021-22.
116. Id.
117. 255 F.3d 1308 (11th Cir. 2001).
118. Id. at 1311. In Humber the defendant's sentencing enhancements under U.S.S.G.

section 2F1.1(b)(2)(A) for more than minimal planning and U.S.S.G. section 2FI.1(b)(5)(C)
for using sophisticated means were based on the 1998 guidelines. Id. at 1309, 1309 n.1.
Under those guidelines, more than minimal planning meant "more planning than is typical
for commission of the offense [of fraud] in a simple form." Id. at 1311 (quoting U.S.
SENTENCING GUIDELINES MANUAL § 1B1.1, cmt. n.1(f) (1998)). More than minimal
planning could exist if the defendant took "significant affirmative steps" to conceal the
offense when such conduct did not constitute obstruction of justice under U.S.S.G. section
3C1.1. Id. (quoting U.S. SENTENCING GUIDELINES MANUAL § 1B1.1, cmt. n.1(f) (1998)).
More than minimal planning was also present when the defendant committed "repeated
acts over a period of time" unless each instance was "purely opportune." Id. at 1311-12
(quoting U.S. SENTENCING GUIDELINES MANUAL § 1B1.1, cmt. n.1(f) (1998)).
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for sophisticated means required significantly more complex conduct
than the conduct required for a more than minimal planning enhance-
ment.1 9 Thus, the court concluded that "sophisticated means involves
more than minimal planning[,]" but more than minimal planning "does
not necessarily involve sophisticated means.",12  As such, a defendant
whose sentence is enhanced for use of sophisticated means will always
receive an additional enhancement for more than minimal planning.'12

3. Firearm Enhancement. In United States v. McClain,22 the
court analyzed a two-level enhancement under U.S.S.G. section
2F1.1(b)(7)(B) based on the defendant's possession of a firearm "in
connection with" a fraud offense.'23 The firearm was found in the
vehicle that transported illicitly obtained cash, numerous counterfeit
checks, and fake identification cards. Because the defendant was not
always familiar with the young recruits he used to cash the sizeable
checks, the court deemed it reasonable to conclude that he carried a
firearm to prevent a "rip-off." 124  Thus, based on the "totality of the
circumstances[,]" the Eleventh Circuit upheld the enhancement.1 25

F Part K: Offenses Involving Public Safety-Firearms

1. Base Offense Level. U.S.S.G. section 2K2.1(a) provides for
various base offense levels depending on the defendant's prior criminal
history and other factors. 26 In United States v. Ray, 27 the court
applied U.S.S.G. section 2K2.l(a)(4)(A), which provides for a base offense

Sophisticated means was described as "especially complex or especially intricate offense
conduct pertaining to the execution or concealment of an offense." Id. at 1312 (quoting U.S.
SENTENCING GUIDELINES MANUAL § 2F1.1(b)(5)(C), cmt. n.15 (1998)).

119. Id. at 1312 (citing U.S. SENTENCING GUIDELINES MANUAL § 2F1.1(b)(5)(C), cmt.
n.15 (1998)).

120. Id. at 1314.
121. Id. (citing THOMAS W. HUTCHINSON, FEDERAL SENTENCING LAW & PRACTICE

§ 2F1.1 (2000 ed.)). Based on the defendant's conduct, the court noted that the cumulative
enhancement was proper in this case. Id. The defendant in Humber pled guilty to eighty-
three counts of bank fraud, money laundering, forfeiture, and tax evasion. Id. at 1309.
The defendant's extensive embezzlement scheme, which involved more than $18,000,000
in embezzled funds and lost interest, used multiple inner-account transfers, as well as
fraudulent wire transfers to his personal banking account. Id. at 1309-10.

122. 252 F.3d 1279 (11th Cir. 2001).
123. Id. at 1288.
124. Id.
125. Id.
126. U.S. SENTENCING GUIDELINES MANUAL § 2K2.1(a) (2000).
127. 245 F.3d 1256 (11th Cir. 2001).
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level of twenty when "'the defendant had one prior felony conviction of
either a crime of violence or a controlled substance offense.' ' 128 The
Eleventh Circuit equated the defendant's prior conviction for burglariz-
ing a hotel room to burglary of a dwelling. 129 As such, the burglary of
"a hotel guestroom--occupied or not" constituted a crime of violence for
purposes of section 2K2.1(a)(4)(A). 3°

2. Enhancement for Possession of a Firearm in Connection
with Another Felony Offense. The defendant in United States v.
Jackson131 was convicted of possession of a firearm by a convicted
felon. 3 2 "The district court applied a [four-level enhancement] pursu-
ant to U.S.S.G. section 2K2.1(b)(5) for possession of a firearm in
connection with a felony offense" based on defendant's assault of the
arresting officers while resisting arrest.'33 The district court found
that defendant used or possessed a firearm "in connection with" the
assault by attempting to reach into his pocket where the firearm was
later found.'34

In upholding the enhancement, the Eleventh Circuit noted that the
two felony offenses could be committed contemporaneously. 13

' The
Eleventh Circuit further ruled that defendant's conduct underlying the
two offenses was clearly distinguishable because the illegal possession
of a firearm "involved the mere carrying of a firearm on his person while
the [assault] involved a violent struggle against his arrest."' Addi-
tionally, the court found that even though defendant did not reach the
firearm in his pocket, actual use of the firearm was not required. 137

Rather, "possession of a firearm with intent to use it to facilitate the
commission of a felony offense, or with intent to use it should it become
necessary to. facilitate that crime, is possession 'in connection with' that
offense." 3'

128. Id. at 1257 (quoting U.S. SENTENCING GUIDELINES MANUAL § 2K2.1(a)(4)(A)
(2000)).

129. Id.
130. Id. (citing United States v. McClenton, 53 F.3d 584 (3d Cir. 1995)).
131. 276 F.3d 1231 (11th Cir. 2001).
132. Id. at 1233; see 18 U.S.C. § 922(g)(1).
133. 276 F.3d at 1233.
134. Id.
135. Id. at 1234 (citing United States v. Gainey, 111 F.3d 834, 837 (l1th Cir. 1997)).
136. Id.
137. Id. at 1235.
138. Id. at 1234-35. Although the Eleventh Circuit noted that it was difficult to infer

the defendant intended to use the firearm, the court concluded that it was reasonable to
find that the defendant "made a real and determined effort to use the gun in connection
with the assault in some manner" because the officers testified he was reaching into the

1430 [Vol. 53
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The court in Jackson also discussed whether the section 2K2.1(b)(5)
enhancement constituted impermissible double counting in light of the
district court's application of a three-level enhancement under U.S.S.G.
section 3A1.2(b) for creating "a substantial risk of serious bodily injury
to a person the defendant knew or had reason to believe was a law
enforcement officer."" 9 The Eleventh Circuit presumed that the
Sentencing Commission "'intended to apply separate guideline sections
cumulatively unless specifically directed otherwise."'14 Given that
there was no "direct prohibition" on applying enhancements under
section 2K2.1(b)(5) and section 3A1.2(b) cumulatively, the Eleventh
Circuit found that the application of both enhancements did not
constitute impermissible double counting.""

3. Amendment 599.14 The effect of the November 2000 amend-
ment to U.S.S.G. section 2M2.4 ("Amendment 599") was the subject of
two cases in 2001. In Le a defendant was sentenced to consecutive
sentences for violating the Hobbs Act and using or carrying a firearm
while obstructing interstate commerce or attempting to do so, in
violation of 18 U.S.C. § 924(c).14 3 In calculating defendant's guidelines
for the Hobbs Act violation, the district court applied a seven-level
firearm increase under U.S.S.G. section 2B3.1(b)(2)(A) because a co-
conspirator used a firearm in connection with the violation.' The
Eleventh Circuit reversed the firearm enhancement because of Amend-
ment 599 and defendant's consecutive sentence for the firearm of-
fense."' 5

pocket that contained the firearm during the assault. Id. at 1235.
139. Id. (citing U.S. SENTENCING GUIDELINES MANUAL § 3A1.2(b) (2000)).
140. Id. at 1236 (quoting United States v. Matos-Rodriguez, 188 F.3d 1300, 1310 (11th

Cir. 1999), cert. denied, 529 U.S. 1044 (2000); United States v. Stevenson, 68 F.3d 1292,
1294 (11th Cir. 1995)). See also U.S. SENTENCING GUIDELINES MANUAL § 1BI.1, cmt. n.4
(2000).

141. Id. The Eleventh Circuit noted that counting a factor twice during sentencing is
permissible if the Sentencing Commission "'intended that result and each guideline section
in question concerns conceptually separate notions relating to sentencing.'" Id. at 1235-36
(quoting Stevenson, 68 F.3d at 1294). The two enhancements at issue in Jackson were
contained in separate chapters, and the guidelines instruct that chapter two guidelines are
to be applied before chapter three guidelines. Id. at 1236 (citing U.S. SENTENCING
GUIDELINES MANUAL § 1B1.1 (2000)).

142. U.S. SENTENCING GUIDELINES MANUAL app. C, amend. 599 (2000).
143. 256 F.3d at 1231. The defendant was sentenced to a total of 262-months

imprisonment for the Hobbs Act violations, consecutive to sixty months for the firearm
conviction. Id.

144. Id. at 1239.
145. Id. at 1238-39.
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The court in Le noted that Amendment 599 rejected Eleventh Circuit
precedent holding that a defendant's guidelines for the underlying
offense could be increased based on a co-conspirator's use of a firearm,
even though the defendant received a consecutive sentence under section
924(c) for another firearm.146 Amendment 599 provides that if a
sentence under section 2K2.4 "'is imposed in conjunction with a sentence
for an underlying offense, [the court should] not apply any specific
offense characteristic for possession, brandishing, use, or discharge of an
explosive or firearm when determining the sentence for the underlying
offense.' ' 147 Also, Amendment 599 specifically prohibits any weapon
enhancement for the underlying offense if, for example, "'a co-defendant,
as part of the jointly undertaken criminal activity, possessed a firearm
different from the one for which the defendant was convicted under 18
U.S.C. § 924(c). ' 148 Therefore, defendant's sentence was reversed and
the case was remanded for resentencing on the Hobbs Act convictions
"without the seven-level increase."1 49

The analysis of the applicability of Amendment 599 was not as
straightforward in Diaz. In Diaz the guidelines for defendants' underly-
ing offenses were enhanced by five levels under U.S.S.G. section
2B3.2(b)(3)(A)(iii) because a co-defendant brandished or possessed a
firearm. 5 ° Consecutive sentences were imposed for the firearms
offenses under 18 U.S.C. § 924(c).' 5 '

The Eleventh Circuit began its discussion of Amendment 599 in Diaz
by noting that "[t]he first sentence of the new application note reinforces
what courts have always known-when a defendant is convicted of a
[section] 924(c) violation and an underlying offense, the defendant's
possession of a weapon cannot be used to enhance the level of the
underlying offense." 52 However, the court noted that the second
sentence of Amendment 599 changed Eleventh Circuit case law

146. Id. at 1239 (citing United States v. Rodriguez, 65 F.3d 932 (11th Cir. 1995); United
States v. Mitchell, 146 F.3d 1338 (11th Cir. 1998)).

147. Id. (quoting U.S. SENTENCING GUIDELINES MANUAL § 2K2.4, cmt. n.2 (2000)).
148. Id. (quoting U.S. SENTENCING GUIDELINES MANUAL § 2K2.4, cmt. n.2 (2000)). This

amended commentary, which is retroactive, is binding on federal courts. Id. (citing Stinson
v. United States, 508 U.S. 36, 37 (1993)); see also U.S. SENTENCING GUIDELINES MANUAL
§ 1B1.10(c) (Nov. 2000).

149. 256 F.3d at 1239.
150. 248 F.3d at 1105-06. The defendants were convicted of a Hobbs Act conspiracy,

substantive Hobbs Act violations, and carjacking, as well as firearms violations under 18
U.S.C. § 924(c). Id. at 1074.

151. Id. at 1082-83 nn.14-17.
152. Id. at 1106-07 (citing U.S. SENTENCING GUIDELINES MANUAL § 2K2.4, cmt. n.2

(2000)).
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concerning the effect of relevant conduct, such that the section 2B3.2(b)-
(3)(A)(iii) enhancement would not be permissible under Amendment
599.153 However, rather than simply remanding the case for resenten-

cing without the enhancement, as the court did in Le, the court in Diaz
construed defendants' briefs as a "motion for the district court to revisit
the sentences" pursuant to 18 U.S.C. § 3582(c)(2).15 The Eleventh
Circuit then vacated the sentences affected by Amendment 599 and
remanded for resentencing, stating that

[iun determining to what extent a reduction of the term of imprison-
ment is warranted, the district court should consider the term of
imprisonment it would have imposed had Amendment 599 been in
effect at the time the appellants were sentenced along with the
discretion vested in the district court by Application Note 3 to U.S.S.G.
[section] 1B1.10.1

55

G. Part L: Offenses Involving Immigration, Naturalization, and
Passports

For the offense of illegal re-entry into the United States after
deportation,15 6 U.S.S.G. section 2L1.2(a) specifies that the base offense
level starts at eight.157 U.S.S.G. section 2L1.2(b) contains specific
offense characteristics that apply when the defendant previously was
deported or unlawfully remained in the United States after sustaining
certain types of convictions. If the prior conviction was for "an
aggravated felony," sixteen levels are added.' For "any other felony"

153. Id. at 1107 (citing United States v. Kimmons, 965 F.2d 1001 (11th Cir. 1992), cert.
denied, 506 U.S. 1086 (1993), cert. granted, vacated, 508 U.S. 902 (1993)).

154. Id. at 1108. The Eleventh Circuit stated that "[w]ith the retroactivity of
Amendment 599 established, the provisions of U.S.S.G. [section] 1B1.10 and 18 U.S.C.
§ 3582(c)(2) apply, resulting in a possible reduction of appellants' previously properly
imposed sentence." Id. at 1107-08. Section 3582(c)(2) provides that if the Sentencing
Commission lowers a sentencing range after a defendant has been sentenced to a higher
term of imprisonment, "'upon motion of the defendant or the Director of the Bureau of
Prisons, or on its own motion, the court may reduce the term of imprisonment, after
considering the factors set forth in [18 U.S.C. §] 3553(a) to the extent that they are
applicable, if such a reduction is consistent with the applicable policy statements issued by
the Sentencing Commission.'" Id. at 1108 (quoting 18 U.S.C. § 3582(c)(2)).

155. Id. at 1108. The commentary to U.S.S.G. section 1B1.10 does not allow the court
to reduce the term of imprisonment below the time already served. Id. at 1108-09 n.61
(citing U.S. SENTENCING GUIDELINES MANUAL § 1BI.10, cmt. n.3 (2000)).

156. See 8 U.S.C. § 1326 (2000).
157. U.S. SENTENCING GUIDELINES MANUAL § 2L1.2(b) (2000).
158. Id. § 2L1.2(b)(1)(A). The list of offenses that constitute aggravated felonies for

purposes of U.S.S.G. section 2L1.2 is found in 8 U.S.C. § 1101(a)(43). Certain crimes, such
as theft, bribery, counterfeiting, and perjury, are aggravated felonies only if the conviction
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conviction or at least three misdemeanor convictions for crimes of
violence or drug offenses, four offense levels are added."5 9 The follow-
ing cases address the version of section 2L1.2 in effect prior to the
November 2001 amendment of that guideline, which dramatically
changed the specific offense characteristics, as well as the commen-
tary. 6' Although U.S.S.G. section 1B1.10 does not designate this
amendment as being retroactive, it is likely to affect at least some
aspects of the following cases.161

As a matter of first impression, the court in United States v. Christo-
pher6 2 concluded that whether the prior offense is classified as a
misdemeanor or felony under state law is irrelevant.1 3 Rather, the
term of imprisonment imposed for the prior offense is what ultimately
determines whether the crime constitutes a felony." If the imprison-
ment imposed was one year or more, according to the Eleventh Circuit,
the crime can be classified as an aggravated felony for section 2L1.2
purposes.165 Thus, the fact that the defendant in Christopher could
have been sentenced to less than one year for his misdemeanor
shoplifting conviction was irrelevant because the actual sentence he
received was one year.6 6

Similarly, in United States v. Drummond,167 the Eleventh Circuit
affirmed the proposition that a prior misdemeanor conviction could
constitute an aggravated felony for purposes of section 2L1.2(b)(1)-

results in a term of imprisonment of one year or more. See 8 U.S.C. § 1101(a)(43).
159. U.S. SENTENCING GUIDELINES MANUAL § 2L1.2(b)(1)(B) (2000).
160. See id. app. C, amend. 632 (2001); Id. § 2L1.2. Under the new version of section

2L1.2(b)(1)(A), a sixteen-level increase is only warranted for the following prior offenses:
"(i) a drug trafficking offense for which the sentence imposed exceeded [thirteen]
months; (ii) a crime of violence; (iii) a firearms offense; (iv) a child pornography
offense; (v) a national security or terrorism offense; (vi) a human trafficking
offense; or (vii) an alien smuggling offense committed for profit . .. ."

Id. § 2L1.2(b)(1)(A). If the prior drug trafficking conviction resulted in a sentence of
thirteen months or less, twelve levels are added. Id. § 2L1.2(b)(1)(B). Prior convictions for
aggravated felonies result in an eight-level increase. Id. § 2L1.2(b)(1)(C). All other prior
felony convictions (or three or more misdemeanor drug trafficking offenses or crimes of
violence) warrant a four-level increase. Id. §§ 2L1.2(b)(1)(D), 2L1.2(b)(1)(E).

161. See id. §§ 1BI.10, 2L1.2.
162. 239 F.3d 1191 (11th Cir. 2001).
163. Id. at 1193.
164. Id. at 1194.
165. Id.
166. Id. Under the 2001 version of section 2L1.2, a misdemeanor is defined as "any

federal, state, or local offense punishable by a term of imprisonment of one year or less."
U.S. SENTENCING GUIDELINES MANUAL § 2L1.2, cmt. n.3(A) (2001).

167. 240 F.3d 1333 (11th Cir. 2001).
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(A).168 The court noted that defendant's state misdemeanor conviction
for menacing was a crime of violence because it included an element of
the "use, attempted use, or threatened use of physical force against the
person or property of another."'69 Thus, the fact that defendant was
sentenced to the statutory maximum of one year in prison warranted the
sixteen-level enhancement for an aggravated felony.'

Because the sentence imposed is the predominant factor in determin-
ing whether an offense is an aggravated felony, the court in United
States v. Ayala-Gomez.7 analyzed the question of whether a probated
sentence under Georgia state law constituted a term of imprison-
ment.172 The state court sentenced the defendant in Ayala-Gomez to
five years incarceration for first-degree forgery and entering an
automobile with intent to commit theft. The state court specified that
upon defendant's service of eight months incarceration, the remaining
fifty-two months were to be served on probation.'7 3 In rejecting
defendant's argument that the prison sentence imposed was only eight
months, the Eleventh Circuit noted that the imprisonment term was
"'deemed to include the period of incarceration or confinement ordered
by a court of law regardless of any suspension of the imposition or
execution of that imprisonment or sentence in whole or in part.'" 74

Accordingly, the sixteen-level enhancement for defendant's prior offense

168. Id. at 1337.
169. Id. (citing 18 U.S.C. § 16). The court noted that the defendant in Drummond had

committed a crime of violence by attempting to throw his wife off a second floor balcony
by holding a firearm to his girlfriend's head and threatening to kill her and her children.
Id.

170. Id.
171. 255 F.3d 1314 (11th Cir. 2001).
172. Id. at 1317.
173. Id. at 1316.
174. Id. at 1317 (quoting 8 U.S.C. § 1101(48)(B)). Georgia law allows for the imposition

of either a suspended or probated sentence. Id. at 1318. A violation of either could result
in at a term of incarceration. Id. However, a suspended sentence does not include all of
the rules for probation. Id. Thus, Georgia law utilizes suspension as a means to impose
a distinct form of supervision. Id.

The Eleventh Circuit rejected the separate treatment of suspension and probation under
Georgia law. Id. at 1318-19. Instead, the court adopted the federal pre-guideline definition
of suspension, which allowed a court to impose a sentence and then suspend it, placing the
defendant on probation. Id. at 1319 (citing 18 U.S.C. § 3653 (1982)). Under the federal
definition, the defendant's term of imprisonment was imposed rather than probated. In
concluding that the federal definition of suspension controlled, the court noted that words
in federal statutes reflect a federal understanding. Id. Accordingly, the court was required
to look at the federal meaning of a term rather than the law of the jurisdiction where the
sentence was imposed. Id.
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was upheld because the imprisonment term actually imposed was five
years.

1 75

In two other cases involving section 2L1.2, the Eleventh Circuit
analyzed whether prior criminal offenses regarding the abuse or
exploitation of a minor constituted aggravated felonies. The court in
United States v. Marin-Navarette176 held that a misdemeanor convic-
tion for the sexual abuse of a minor constituted an aggravated felony for
purposes of section 2L1.2.177 Notwithstanding the fact that defendant
had been sentenced to only nine months in prison, the court found that
the language of 8 U.S.C. § 1101(a)(43)(A) clearly asserts that the sexual
abuse of a minor constitutes an aggravated felony, regardless of the
imprisonment term imposed.17

United States v. Padilla-Reyes179 involved a state crime of lewd,
lascivious, or indecent assault or act upon or in the presence of a child,
which did not necessarily involve physical contact with a child.' ° The
district court concluded that this conviction constituted an "aggravated
felony" under 8 U.S.C. § 1101(a)(43)(A) because it involved the "sexual
abuse of a minor."'' The Eleventh Circuit rejected defendant's
argument that his state conviction should not constitute an aggravated
felony because the state crime did not have to involve physical contact
with a child.18 2 The court concluded that the phrase "sexual abuse of

175. Id. The 2001 amendment includes the following commentary: "If all or any part
of a sentence of imprisonment was probated, suspended, deferred, or stayed, 'sentence
imposed' refers only to the portion that was not probated, suspended, deferred, or stayed."
U.S. SENTENCING GUIDELINES MANUAL § 2L1.2, cmt. n.l(A)(iv) (2001).

176. 244 F.3d 1284 (11th Cir. 2001).
177. Id. at 1287. The defendant's primary contention was that his prior conviction for

attempted child molestation in the third degree did not constitute an aggravated felony as
defined in 8 U.S.C. § 1101(a)(43)(A) because he only received a nine-month term of
incarceration. Furthermore, he asserted that it was an absolute requirement that the prior
conviction had to be a felony for purposes of the aggravated felony enhancement. Id. at
1286.

178. Id. at 1286-87. The court noted that prior to the enactment of the statute, the
sexual abuse of a minor was considered an aggravated felony because it was a crime of
violence. Id.

179. 247 F.3d 1158 (11th Cir. 2001).
180. Id. at 1159 (citing FLA. STAT. § 800.04 (1987)).
181. Id. Although the defendant in Padilla-Reyes pled nolo contendere to the state

charge, this disposition constituted a conviction under 8 U.S.C. § 1101(a)(48)(A). Id. at
1159 n.1.

182. Id. at 1160. In presenting this argument, the defendant noted that prior to the
enactment of § 1101(a)(43)(A), the federal statutes had created a comprehensive set of
sexual abuse codes that involved physical contact. See 18 U.S.C. §§ 2241 to 2245. The
defendant in Padilla maintained that "sexual abuse of a minor" is an ambiguous term
essentially because the statute did not indicate whether physical contact was a necessary
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a minor" involves the "perpetrator's physical or nonphysical misuse or
maltreatment of a minor for a purpose associated with sexual gratifica-
tion."8 3 Thus, the court found that the sixteen-level aggravated felony
enhancement applied regardless of whether there was contact with the
minor."i

H. Part R: Antitrust Offenses

In United States v. Giordano,"5 the court analyzed loss calculations
underthe antitrust guideline, which predicates the loss calculation on
the volume of commerce affected.1 1

6  The defendants, who illegally
fixed scrap metal prices, contended that the "volume of commerce"
should only include those sales "'for which the conspirators successfully
achieved their illegally-fixed target price." 1 87  In dismissing this
argument, the Eleventh Circuit stated that "'a conspiracy warranting
conviction can exist even if, for sentencing purposes, it does not succeed
in affecting prices throughout the entire period of the conspiracy, or at
all."'"88 Because the verb "to affect" expressed a broad and open-ended
range of influences, a conspiracy could affect sales in situations when the
defendant merely acted upon or influenced the negotiation, sale prices,
volume of goods sold, or other transactional terms.8 9 Emphasizing
that a sentencing court should not have to engage in a "burdensome
inquiry" into the volume of the affected commerce, the Eleventh Circuit
stated that it was sufficient for the court to determine the periods during
which the conspiracy was in effect. 9 ° Once the court determined this
period, a rebuttable presumption was created that all sales during that
time were affected by the conspiracy.'91 A defendant could rebut this
presumption by presenting evidence that certain sales during the period
were not affected by the conspiracy.'92 Also, any sales during any

element. 247 F.3d at 1160.
183. 247 F.3d at 1163.
184. Id. at 1164.
185. 261 F.3d 1134 (11th Cir. 2001).
186. Id. at 1144. U.S.S.G. section 2Rl.1(b)(2) states that "'the volume of commerce

attributable to an individual participant in a conspiracy is the volume of commerce done
by him or his principal and goods or services that were affected by the violation.'" Id.

187. 261 F.3d at 1145 (quoting United States v. SKW Metals & Alloys, Inc., 4 F. Supp.
2d 166, 172 (W.D.N.Y. 1997)).

188. Id. (quoting SKW Metals & Alloys, 195 F.3d at 90).
189. Id. at 1145-46.
190. Id. at 1146.
191. Id.
192. Id.
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period when the illegal agreement was ineffectual should not be included
in the volume of the affected commerce. 193

lV. CHAPTER THREE: ADJUSTMENTS

A. Part A: Victim-Related Adjustments

In United States v. Frank,'9 the Eleventh Circuit upheld the
"vulnerable victim" adjustment under U.S.S.G. section 3A1. 1(b) when the
victim of the caijacking was a taxicab driver.'95 The court noted that
in determining whether a victim was "vulnerable" for purposes of section
3A1.1(b), the "totality of the circumstances" must be considered,
including, in some cases, the victim's membership in a class or occupa-
tion. ' s The Eleventh Circuit cautioned, however, that a victim could
not be considered vulnerable for purposes of section 3A1.1(b) "based
solely on his or her membership in a class."'97 Hence, taxicab drivers
are not per se vulnerable victims in all circumstances. 9 ' Rather, the
vulnerable victim analysis is a "fact intensive inquiry that must be made
on a case-by-case basis."' The court found that the adjustment was
warranted under the facts of this case, which included a plan to take a
taxi for the sole purpose of committing the crime of carjacking and the
fact that the taxicab driver was required to respond to all dispatch-
es.

200

B. Part B: Role in the Offense

1. Aggravating Role. In United States v. Mesa,2 ° ' the court
upheld a four-level upward adjustment under U.S.S.G. section 3B1.1(a)
based on defendant's role as an organizer or leader of extensive criminal
activities.2 °2 The cumulative effect of defendant's direction of individu-

193. Id. at 1146-47. In this case, though, the Eleventh Circuit concluded that the
district court did not err in including all sales that were made during the period of the
conspiracy. Id. at 1147.

194. 247 F.3d 1257 (11th Cir. 2001).
195. Id. at 1259-60.
196. Id. at 1260.
197. Id.
198. Id.
199. Id.
200. Id. at 1259-60.
201. 247 F.3d 1165 (11th Cir. 2001).
202. Id. at 1167-68. U.S.S.G. section 3Bl.1(a) provides for a four-level increase "[i]f the

defendant was an organizer or leader of a criminal activity that involved five or more
participants or was otherwise extensive." Id.
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als, who stored and delivered cocaine, loaded and unloaded vehicles, and
interpreted, clearly demonstrated defendant's leadership role in this
case.

203

2. Mitigating Role in a Racketeering Enterprise. In Nguyen the
court reviewed the manner in which a defendant's role is determined in
a racketeering enterprise.204 The Eleventh Circuit stated that a
defendant's role in an overall racketeering conspiracy is based on his role
in the enterprise, as opposed to his role in each of the conspiracy's
underlying predicate acts.205

3. Abuse of Trust. The court in United States v. Liss 6 applied
the two-level adjustment for abuse of trust to doctors who defrauded
Medicare by referring patients to a clinical laboratory in exchange for
kickbacks. 207  The court in Liss addressed a question of first impres-
sion concerning whether a doctor occupies a position of trust with regard
to Medicare for purposes of the abuse of trust adjustment under U.S.S.G.
section 3B1.3.2 °s

203. 247 F.3d at 1170. The court concluded that the following activities warranted an
aggravating role adjustment in this case: (1) a co-conspirator brought the marijuana
supplier directly to the defendant to explain lack of payment; (2) the defendant led a young
woman who stayed at his house and retrieved cocaine on behalf of the defendant; (3) the
defendant directed at least one other person to unload marijuana from a co-conspirator's
vehicle and reload the vehicle with cocaine; (4) the defendant organized and led a husband
and wife who delivered cocaine to a co-conspirator; (5) the defendant organized at least one
person to act as an interpreter during a drug deal; and (6) the defendant organized and led
his co-conspirators, and he exercised decision making authority over them. Id. at 1168.
In addition, the defendant claimed a greater share of the profits and conducted a
distribution business with his co-conspirators for more than four years throughout three
states and directed others working for his co-conspirators on how deliveries and pickups
were to be completed. Id.

204. 255 F.3d at 1345. The defendant was convicted of violating the Racketeering
Influenced and Corrupt Organizations Act (18 U.S.C. § 1962(c)) and conspiring to do the
same (18 U.S.C. § 1962(d)). Id. at 1337.

205. Id. at 1345.
206. 265 F.3d 1220 (11th Cir. 2001).
207. Id. at 1224.
208. Id. at 1229. Although the court had addressed this issue in an unpublished

opinion, it deemed this case to be one of first impression because unpublished opinions are
not binding precedent in the Eleventh Circuit. Id. at 1229 n.2 (citing 11th Cir. R. 36-2 and
United States v. Garcia, 211 F.3d 128 (11th Cir. 2000) (Table)).

The court relied on a Fourth Circuit case that had addressed the identical factual
question presented in Liss. Id. at 1229 (citing United States v. Adam, 70 F.3d 776, 782
(4th Cir. 1995)). The Eleventh Circuit also noted the decisions of the other circuits that had
addressed this issue and found that a physician occupied a position of trust in relation to
Medicare. Id. See United States v. Ntshona, 156 F.3d 318, 321 (2d Cir. 1998); United
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For the abuse of trust adjustment to apply, the "'defendant must have
been in the position of trust with respect to the victim of the crime, and
the position of trust must have contributed in some significant way to
facilitating the commission or concealment of the offense."'2 9 The
adjustment does not apply to "'arm's-length business relationships.'" 210

Rather, the adjustment only applies to a defendant who has abused the
"discretionary authority" that the victim entrusted to him.211

In upholding the adjustment in Liss, the Eleventh Circuit found that
doctors hold a position of trust with regard to the Medicare system.21 2

That position is abused when the doctor accepts kickbacks for referrals,
even though "the referrals were medically necessary and the physician
[did] not falsify patient records or submit fraudulent claims to Medi-
care."

213

4. Using a Minor to Commit a Crime. U.S.S.G. section 3B1.4
authorizes a two-level guideline increase if "the defendant used or
attempted to use a person less than eighteen years of age to commit the
offense or assist in avoiding detection of, or apprehension for, the
offense."21 4 This adjustment was analyzed in United States v. MC-
Clain.2 5  As part of a conspiracy involving counterfeit checks, a
defendant in McClain recruited young people to cash the fake
checks.216 The Eleventh Circuit held that the two-level enhancement
for the use of a minor applied notwithstanding the fact that defendant
did not know that one of the recruits was a minor. 17 In broadly
interpreting section 3B1.4, the court placed "'the burden of inquiry and
the risk of misjudgment'" on the defendant in order to protect juveniles
as a class.21 '

States v. Sherman, 160 F.3d 967, 969-71 (3d Cir. 1998); United States v. Iloani, 143 F.3d
921, 922-23 (5th Cir. 1998); United States v. Hoogenboom, 209 F.3d 665, 671 (7th Cir.
2000); United States v. Rutgard, 116 F.3d 1270, 1293 (9th Cir. 1997).

209. 265 F.3d at 1229 (quoting United States v. Garrison, 133 F.3d 831, 837 (11th Cir.
1998)).

210. Id. (quoting Garrison, 133 F.3d at 839).
211. Id.
212. Id. at 1229-30.
213. Id.
214. U.S. SENTENCING GUIDELINES MANUAL § 3B1.4 (2000).
215. 252 F.3d 1279 (11th Cir. 2001).
216. Id. at 1281.
217. Id. at 1285-86.
218. Id. at 1285 (quoting United States v. Chin, 981 F.2d 1275, 1280 (D.C. Cir. 1992)).

The court explained that there was no justification for applying section 3B 1.4 in a manner
that provided less protection to minors than the protection afforded by similarly worded
federal statutes, which do not require proof that the defendant acted with knowledge of the

1440 [Vol. 53



FEDERAL SENTENCING

The court in McClain also held that the section 3B1.4 adjustment
applied to both defendants even though only one defendant actually
solicited the minor's assistance.219 The court rejected a "strict liability"
application of section 3B1.4 that would require the defendant to take
"affirmative steps to involve a minor in a crime."220  Rather, the
adjustment applies to any defendant who can reasonably foresee the use
of a minor in furtherance of his jointly undertaken criminal activity.221

C. Part C: Obstruction

In United States v. De La Mata,222 defendant argued that the district
court should not have adjusted his guidelines upward for obstruction of
justice under U.S.S.G. section 3C1.1. The district court applied the
adjustment based on its determination that defendant had perjured
himself at least four times during his testimony.22 Giving "due
deference to the district court's opportunity to determine credibility," the
Eleventh Circuit upheld the obstruction adjustment.224

minor's age. Id. at 1286. For example, under 21 U.S.C. § 861(a), it is unlawful, inter alia,
for an adult to knowingly and intentionally use a minor to assist in avoiding detection or
apprehension for a listed federal drug offense. A conviction under § 861 does not require
proof that the defendant knew the minor's age. Id. at 1285-86 (citing Chin, 981 F.2d at
1279).

Moreover, the Eleventh Circuit noted that as a policy matter, requiring proof of scienter
during a sentencing hearing would overly burden the sentencing process, inevitably turning
it into a series of "mini-trials." Id. at 1286. Additionally, the court concluded that its
"interpretation of section 3B1.4 [did] not threaten to penalize otherwise innocent conduct
[because] defendants have no right to... conspire with others to commit crime." Id. As
a corollary to this point, the court asserted that a broad application of section 3B1.4 would
"deter adult criminals from committing crimes with even those persons who, although they
are over the age of seventeen, appear to be minors." Id.

219. Id. at 1287-88.
220. Id. at 1287. In so ruling, the Eleventh Circuit rejected United States v. Butler, 207

F.3d 839 (6th Cir. 2000), which took the "strict liability" approach. 252 F.3d at 1287.
221. Id. at 1287-88. The court noted that the guidelines provide for the defendant's role

to be determined based on all relevant conduct, as opposed to solely on the "'elements and
acts cited in the count of conviction.'" Id. at 1287 (quoting U.S. SENTENCING GUIDELINES

MANUAL ch. 3, pt. B, introductory cmt. (2000)). Thus, in the case of jointly undertaken
criminal activity, the role determination must be made on the basis of "'all reasonably
foreseeable acts or omissions of others in furtherance of the jointly undertaken criminal
activity.'" Id. (quoting U.S. SENTENCING GUIDELINES MANUAL § 1B1.3(a)(1)(B) (2000)).
Hence, the court in McClain upheld the adjustment for the defendant who did not
personally recruit the minor, finding that the minor's recruitment was reasonably
foreseeable to him because he was in the practice of recruiting young people to assist in the
scheme, and he was the leader of the conspiracy. Id. at 1288.

222. 266 F.3d 1275 (11th Cir. 2001).
223. Id. at 1303.
224. Id. (citing 18 U.S.C. § 3742(e)).
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D. Part D: Multiple Counts

The defendant in De La Mata also appealed the district court's
grouping of his convictions, which included charges of bank fraud, money
laundering, false statements, false entries, and misapplication of bank
funds. 25 Pursuant to U.S.S.G. section 3D1.2(d), the district court
assigned all counts of conviction to a single group.22 Based on
U.S.S.G. section 3D1.3(b), the district court utilized the guideline that
produced the highest offense level, which was the money laundering
guideline.227  Rejecting the argument that the lower fraud guideline
applied because the money laundering was incidental to the fraud
scheme, the Eleventh Circuit upheld the sentence, finding that the
money laundering was integral to the fraud scheme. 228

E. Part E: Acceptance of Responsibility

In Frank the court upheld the denial of a two-level downward
adjustment for acceptance of responsibility under U.S.S.G. section
3E 1. 1(a) when the defendant went to trial, but informed the government
and the court that his only defense to the charge was insanity.229 The
court noted that the acceptance of responsibility determination is
primarily based on pretrial statements and conduct. 23

" A conviction
after a trial does not automatically preclude a defendant from consider-
ation for the reduction.23' In rare circumstances, a defendant may
"'demonstrate an acceptance of responsibility"' even though he is
convicted after a trial.23 2 Here, however, the Eleventh Circuit noted
that the government had to present its case before the insanity defense
was asserted, and the defendant cross-examined the government

225. Id. at 1302-03.
226. Id. at 1302. The court noted that grouping of offenses is required when the offense

level is based on "the total amount of harm or loss, or if the offense behavior is ongoing or
continuous in nature and the offense guideline is written to cover such behavior." Id.
(citing U.S. SENTENCING GUIDELINES MANUAL § 3D1.2(d) (2000)).

227. Id. (citing U.S. SENTENCING GUIDELINES MANUAL § 2F1.1(a), 2S1.1(a)(1) (2000)).
228. Id. at 1302-03.
229. 247 F.3d at 1260.
230. Id. at 1261 (citingU.S. SENTENCING GUIDELINES MANUAL § 3E1.1, cmt. n.2 (2000)).
231. Id. at 1261 n.2. However, the two-level downward adjustment for acceptance of

responsibility is not "intended to apply to a defendant who puts the government to its
burden of proof at trial by denying the essential factual elements of guilt, is convicted, and
only then admits guilt and expresses remorse." U.S. SENTENCING GUIDELINES MANUAL
§ 3E1.1, cmt. n.2 (2000).

232. 247 F.3d at 1261 n.2 (quoting U.S. SENTENCING GUIDELINES MANUAL § 3E1.1, cmt.
n.2 (2000)).
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witnesses on their identification of him.233 Giving the district court
"'great deference'" based on its "'unique position to evaluate' whether the
defendant sufficiently demonstrate[d] acceptance of responsibility," the
Eleventh Circuit found that the court had not abused its discretion in
declining to apply section 3E. 1.234

In United States v. Thomas,235 the court analyzed the question of
whether a defendant who pleads guilty to some, but not all, of the counts
against him is entitled to a two-level guideline reduction for acceptance
of responsibility.236  In Thomas defendant pled guilty to two counts,
but proceeded to trial on the third count and was convicted. At
sentencing, the district court maintained that under Eleventh Circuit
case law, it did not have authority to adjust defendant's guidelines
downward under section 3E.1.23 '7 The Eleventh Circuit affirmed,
noting that when a defendant goes to trial on any count of a multiple-
count indictment, the costs of trial, although reduced, are not eliminat-
ed.23

' Furthermore, such a defendant has not really "come clean" and
accepted his full criminal culpability. 239 "A defendant who fails to

233. Id. at 1260-61.
234. Id. at 1261-62 (quoting U.S. SENTENCING GUIDELINES MANUAL § 3E1.1 cmt. n.5

(2001)).
235. 242 F.3d 1028 (11th Cir. 2001).
236. Id. at 1030-31.
237. Id. at 1030-33. The district court relied on United States v. Bourne, 130 F.3d 1444

(11th Cir. 1997), wherein the defendant pled guilty to three counts of bank robbery and
received a two-level reduction pursuant to section 3E.1(a). Id. at 1033-34. The defendant
in Bourne, however, did not receive the additional one-level reduction authorized under

section 3E1.(b) because the guilty plea demonstrating the acceptance of responsibility was
not provided in a timely fashion. 130 F.3d at 1446-47. In upholding the denial of the one
level reduction, the court in Bourne concluded that "[t]o be entitled to an adjustment a
defendant must accept responsibility for each crime for which he is being sentenced." Id.
at 1447.

The only published Eleventh Circuit case in 2001 that addressed the additional one-level
reduction did not discuss the guidelines substantively. In Mesa, the defendant received a
two-level reduction for acceptance of responsibility, but was denied the additional level
under section 3E1.1(b)(1) for a timely plea because the presentence report did not
recommend it. 247 F.3d at 1170-71. However, the defendant did not object or appeal the
denial of the third level until after his case had been remanded for resentencing on
unrelated grounds. Because the issue was not within the scope of the mandate that
remanded the case, the Eleventh Circuit denied relief, noting that if the defendant had
raised the issue in his first appeal, he may have been entitled to relief. Id. at 1170-71,
1171 n.6. The court maintained that allowing defendants to raise objections that were not
raised in previous sentencing hearings would provide an incentive to introduce sentencing
objections in a piecemeal fashion. Id. at 1171.

238. 242 F.3d at 1034.
239. Id.
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accept responsibility for all the crimes he has committed and with which
he has been charged is entitled to nothing under [section] 3EL. 1. " 240

V. CHAPTER FOUR: CRIMINAL HISTORY AND CRIMINAL LIVELIHOOD

In Buford v. United States,24' the United States Supreme Court
resolved the circuit split on the standard of review to be applied to
rulings on whether the defendant's prior convictions were related for
sentencing purposes.242 The Supreme Court held that "deferential
review" is appropriate.24

A. Part A: Criminal History

U.S.S.G. section 4A1.1 explains how the defendant's criminal history
is calculated based on prior sentences. Prior sentences are defined under
U.S.S.G. section 4A1.2, which excludes any sentence for conduct that is
"part of the instant offense."24 Although relevant conduct that had
already been taken into consideration in calculating the defendant's base
offense level could not also be used to calculate the defendant's criminal
history under section 4A1.1, the district court in United States v.
Hunerlach24

' relied on section 4A1.3 to depart upward based on such
conduct.2"

240. Id.
241. 532 U.S. 59 (2001).
242. Id. at 60.
243. Id. In Buford the underlying question concerned what constitutes prior felony

convictions for purposes of the career offender guideline. Id. at 60-61. U.S.S.G. section
4B1.2(c) requires, in part, that the sentences for the prior convictions be "counted
separately under the provisions of § 4Al.l(a), (b), or (c)." U.S.S.G. section 4A1.2(a)(2)
provides that "[p]rior sentences imposed in related cases are to be treated as one sentence
for purposes of [section] 4Al.1(a), (b), and (c)." Id. The commentary to U.S.S.G. section
4A1.2 defines prior convictions as being related to one another when, inter alia, they "were
consolidated for.., sentencing." U.S. SENTENCING GUIDELINES MANUAL § 4A1.2, cmt. n.3
(2000). The Supreme Court accepted, without ruling on, the Seventh Circuit's conclusion
that prior convictions could be "'functionally consolidated'" when the convictions were
"'factually or logically related, and sentencing was joint.'" 532 U.S. at 61 (quoting United
States v. Buford, 201 F.3d 937, 940 (7th Cir. 2000)).

244. U.S. SENTENCING GUIDELINES MANUAL § 4A1.2(a)(1) (2000).
245. 258 F.3d 1282 (11th Cir. 2001).
246. Id. at 1284-85. The defendant was convicted of tax evasion under 26 U.S.C § 7201

and of making false statements under 26 U.S.C § 7206(1). In determining the defendant's
base offense level, the court calculated the tax loss based on the total amount of taxes he
owed, including the taxes the defendant failed to pay for years 1981 through 1988. In
calculating the defendant's criminal history category under section 4A1.1, the district court
could not consider defendant's 1988 conviction (which related to his 1983 tax return) as a
prior conviction because it had already been included as part of the relevant conduct.
However, the district court relied on the 1988 conviction to depart upward under section
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U.S.S.G. section 4A1.3 allows for an upward departure in the
defendant's criminal history category if "the criminal history category
significantly under-represents the seriousness of the defendant's criminal
history or the likelihood that the defendant will commit further
crimes. While section 4A1.3 does not explicitly exclude relevant
conduct from serving as a basis for an upward departure, the Eleventh
Circuit inferred such an exclusion.24' Thus, the Eleventh Circuit
reversed the upward departure in Hunerlach, holding that a district
court could not depart upward under section 4A1.3 from a defendant's
criminal history category based on prior criminal conduct that was also
considered as relevant conduct in calculating that defendant's base
offense level.249

B. Part B: Criminal Livelihood-Career Offender

Under U.S.S.G. section 4B1.1 a defendant can qualify as a career
offender if, inter alia, he has at least two prior felony convictions of
either a crime of violence or a controlled substance offense.25 ° In
United States v. Gay,251 a prior conviction for felony escape was
construed as a crime of violence for career offender purposes when the
conduct underlying that conviction consisted of the defendant walking
away from a nonsecure correctional facility.25 2 Despite the fact that
this conduct did not involve violence, the district court determined that
the escape conviction was a crime of violence for career offender
purposes because it involved conduct that presented "a serious potential
risk of physical injury to another."25 The Eleventh Circuit affirmed,
holding that a prior escape conviction qualifies as a "crime of violence,"

4A1.3 because the seriousness of the defendant's criminal history was understated. Id. at
1284-85.

247. U.S. SENTENCING GUIDELINES MANUAL § 4A1.3 (2000).
248. Hunerlach, 258 F.3d at 1286-87.
249. Id.
250. Under U.S.S.G. section 4B1.1, a defendant qualifies as a career offender if he is

at least eighteen years old; the instant offense is a felony that is either a crime of violence
or a controlled substance offense; and he has at least two prior felony convictions for crimes
of violence and/or controlled substance offenses. In determining whether a defendant
qualifies as a career offender, the government must demonstrate all three of these elements
by preponderance of the evidence. See United States v. Spell, 44 F.3d 936, 939-40 (11th
Cir. 1995).

251. 251 F.3d 950 (11th Cir. 2001).
252. Id. at 951.
253. Id. at 952. The district court noted this was not a typical escape when the

defendant had "busted out in a sense with blazed guns and fighting people ... or ... even
threatened or did anything to anyone." Id.

2002] 1445
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regardless of whether the underlying conduct involved actual vio-
lence.254

VI. CHAPTER FIVE: DETERMINING THE SENTENCE

A. Part C: Imprisonment--Safety Valve

In Camacho the district court denied defendant a two-level guideline
reduction based on the safety valve provision contained in U.S.S.G.
section 5C1.2.65 The Eleventh Circuit affirmed based on defendant's
concession at oral argument that the district court had not erred, as well
as defendant's refusal to disclose his drug source.256

B. Part E: Fines

The Eleventh Circuit addressed an upward departure in the guideline
range for the fine in Hunerlach.257 "Once the court determines that a
fine is appropriate, the Sentencing Guidelines require the court to
consider eight factors in setting the amount of the fine, including the
evidence presented as to the defendant's ability to pay.""' The court
may depart upward from the guideline range, provided that it gives
notice of its intent to upwardly depart, including notice of the ground on
which the departure is based.259

The district court in Hunerlach departed upward from the guideline
fine range of $7500 to $75,000 and imposed a fine of $250,000, which

254. Id. at 955.
255. 261 F.3d at 1073.
256. Id.
257. 258 F.3d at 1287-89. Under U.S.S.G. section 5E1.2(a), the imposition of a fine is

mandatory unless "the defendant establishes that he is unable to pay and is not likely to

become able to pay." U.S. SENTENCING GUIDELINES MANUAL § 5E1.2(a) (2000). The
guidelines fine range is specified in U.S.S.G. section 5E1.2(c).

258. 258 F.3d at 1287 (citing U.S. SENTENCING GUIDELINES MANUAL § 5E1.2(d)(2000)).
The factors include: (1) the need for the combined sentence to reflect the seriousness of the

offense (including the harm or loss to the victim and the gain to the defendant), to promote
respect for the law, to provide just punishment and to afford adequate deterrence; (2) any

evidence presented as to the defendant's ability to pay the fine (including the ability to pay
over a period of time) in light of his earning capacity and financial resources; (3) the

burden that the fine places on the defendant and his dependents relative to alternative
punishments; (4) any restitution or reparation that the defendant has made or is obligated

to make; (5) any collateral consequences of conviction, including civil obligations arising
from the defendant's conduct; (6) whether the defendant previously has been fined for a

similar offense; (7) the expected costs to the government of any term of probation, or term

of imprisonment and term of supervised release imposed; and (8) any other pertinent

equitable considerations. U.S. SENTENCING GUIDELINES MANUAL §§ 5E1.2(d)(1)-(8) (2000).
259. 258 F.3d at 1287 (citing Burns v. United States, 501 U.S. 129, 138-39 (1991)).
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was the statutory maximum for the offense of conviction. 2
" The

Eleventh Circuit rejected the defendant's challenge to the district court's
failure to give notice of the upward departure because the defendant did
not object to the lack of notice at his sentencing hearing and did not
show "that, had he had notice, he would have been able to present
additional evidence or arguments to support his objection."" 1

The Eleventh Circuit also rejected the challenge to the upward
departure. 262 The court noted that the guidelines specifically contem-
plated an upward departure in this case because the Sentencing
Commission envisioned that the "maximum of the guideline fine range"
would be "at least twice the amount of gain or loss resulting from the
offense."26 The guidelines also allow for an upward departure when
"'a sentence within the applicable fine guideline range would not be
sufficient to ensure both the disgorgement of any gain from the offense
... and an adequate punitive fine.'" 2" Thus, the court found that the
fine imposed in Hunerlach, which was less than half of the loss, was not
an abuse of discretion.6 5

C. Part G: Implementing the Total Sentence of Imprisonment

In United States v. Descally,266 the Eleventh Circuit dealt with the
application of U.S.S.G. section 5G1.3, which addresses concurrent and
consecutive sentences. 267 The defendant was sentenced to 100-months

260. Id. (citing U.S. SENTENCING GUIDELINES MANUAL § 5E1.2(c)(3) (2000)). Defendant
was convicted of tax evasion under 26 U.S.C. § 7201 and of making false statements under
26 U.S.C. § 7206(1). Id. at 1284. The district court rejected defendant's argument that a
fine should not have been imposed because he lacked the ability to pay the fine. Id. at
1288. At trial, defendant admitted he had $400,000-$450,000 in an offshore account. Id.
At sentencing, he did not present any evidence in support of his claim that he had divested
himself of his assets. Id.

261. Id. (citing United States v. Lopreato, 83 F.3d 571, 577 (2d Cir. 1996)).
262. Id. at 1289.
263. Id. at 1288 (quoting U.S. SENTENCING GUIDELINES MANUAL § 5E1.2, cmt. n.4

(2000)).
264. Id. (quoting U.S. SENTENCING GUIDELINES MANUAL § 5E1.2, cmt. n.4 (2000)).
265. Id. at 1289. The tax loss in the case was $544,555, and the total actual loss to the

government exceeded $3,000,000. Id. Accordingly, twice the amount of tax fraud was
more than $1,000,000 and twice the total loss was more than $6,000,000. Id. The fine
imposed was $250,000. Id. at 1283.

266. 254 F.3d 1328 (11th Cir. 2001).
267. Id. at 1330-31. U.S.S.G. section 5G1.3 provides:

(a) If the instant offense was committed while the defendant was serving a term
of imprisonment (including work release, furlough, or escape status) or after
sentencing for, but before commencing service of, such term of imprisonment, the
sentence for the instant offense shall be imposed to run consecutively to the
undischarged term of imprisonment.
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imprisonment for his federal crime,.. to be served concurrently with
a thirty-year state sentence." 9 The Eleventh Circuit required that
defendant's federal sentence run concurrently with his state sentence
because the state sentence arose out of conduct that formed part of the
federal crime and constituted relevant conduct at the federal sentenc-
ing."0 Under the commentary for section 5G1.3(b), the district court
was required to adjust the federal sentence for the period of imprison-
ment already served on the state sentence.271 However, the district
court did not apply that commentary to give defendant credit on his

(b) If subsection (a) does not apply, and the undischarged term of imprisonment
resulted from offense(s) that have been fully taken into account in the determina-
tion of the offense level for the instant offense, the sentence for the instant offense
shall be imposed to run concurrently to the undischarged term of imprisonment.

(c) (Policy Statement) In any other case, the sentence for the instant offense may
be imposed to run concurrently, partially concurrently, or consecutively to the
prior undischarged term of imprisonment to achieve a reasonable punishment for
the instant offense.

U.S. SENTENCING GUIDELINES MANUAL § 5G1.3 (2000).
268. The defendant was convicted in federal court for conspiring to violate the Hobbs

Act. 254 F.3d at 1330. See 18 U.S.C. § 1951(a).
269. 254 F.3d at 1329.
270. Id. at 1331 (citing U.S. SENTENCING GUIDELINES MANUAL § 5G1.3(b) (2000)).
271. U.S.S.G. section 5G1.3, Application Note 2 provides:

Adjusted concurrent sentence-subsection (b) cases. When a sentence is imposed
pursuant to subsection (b), the court should adjust the sentence for any period of
imprisonment already served as a result of the conduct taken into account in
determining the guideline range for the instant offense if the court determines
that period of imprisonment will not be credited to the federal sentence by the
Bureau of Prisons. Example: The defendant is convicted of a federal offense
charging the sale of 30 grams of cocaine. Under [section] 1B1.3 (Relevant
Conduct), the defendant is held accountable for the sale of an additional 15 grams
of cocaine, an offense for which the defendant has been convicted and sentenced
in state court. The defendant received a nine-month sentence of imprisonment for
the state offense and has served six months on that sentence at the time of
sentencing on the instant federal offense. The guideline range applicable to the
defendant is 10-16 months (Chapter Two offense level of 14 for sale of 45 grams
of cocaine; 2-level reduction for acceptance of responsibility; final offense level of
12; Criminal History Category I). The court determines that a sentence of 13
months provides the appropriate total punishment. Because the defendant has
already served six months on the related state charge as of the date of sentencing
on the instant federal offense, a sentence of seven months, imposed to run
concurrently with the three months remaining on the defendant's state sentence,
achieves this result. For clarity, the court should note on the Judgment in a
Criminal Case Order that the sentence imposed is not a departure from the
guideline range because the defendant has been credited for guideline purposes
under [section] 5G1.3(b) with six months served in state custody that will not be
credited to the federal sentence under 18 U.S.C. § 3585(b).

U.S. SENTENCING GUIDELINES MANUAL § 5G1.3, cmt. n.2 (2000).
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federal sentence for the seventy-three months already served on the
state sentence, principally because the district court thought that the
federal sentence would expire before the state sentence. 2  As a matter
of first impression, the Eleventh Circuit held that the commentary to
section 5G1.3(b) applies "even when the federal sentence does not exceed
that imposed by the state."2

" Thus, the Eleventh Circuit held that the
district court was required to give defendant credit for all the time he
had served on his concurrent state sentence. 4

D. Part K: Departures

The Eleventh Circuit addressed guidelines departures under chapter
five, part K in five cases in 2001. Four of those cases involved downward
departures, and one involved an upward departure.

In De La Mata the court reaffirmed the rule that the district court's
denial of a request for downward departure can only be reviewed if the
district court erroneously believed it did not have the statutory authority
to depart.27 5  The court expounded on that rule in United States v.
Hansen.7

' The Eleventh Circuit explained that generally, "the merits

272. Descally, 254 F.3d at 1332-33.
273. Id. at 1333 (relying on United States v. Dorsey, 166 F.3d 558 (3d Cir. 1999)). The

court noted that section 5G1.3 did not conflict with 18 U.S.C. § 3585(b), which "only allows
the Attorney General (by way of delegation to the Bureau of Prisons) to award custody
credit, in a situation where a federal court exercises its discretion to impose a concurrent
sentence and where that sentence must be truly concurrent to a sentence for a related
offense." Id. (citing Dorsey, 166 F.3d at 561-63).

274. Id. In so holding, the Eleventh Circuit rejected as "frivolous" the government's
argument that the defendant had waived his appeal in his plea agreement, given that
before it accepted the defendant's guilty plea, the district court "stated unequivocally that
[the defendant] could appeal his sentence if it was more severe than he expected." Id. at
1332. The Eleventh Circuit also rejected the government's argument that the concurrent
sentence doctrine precluded the defendant's appeal. Id. The Eleventh Circuit noted that
the "government failed to demonstrate that there is no likelihood of any collateral effect
on [the defendant's] time incarcerated under his state sentence." Id.

The court further rejected the government's arguments regarding the merits of the
appeal, which it summarized as follows:

The government contends that the amount of time to be reduced is limited to the
amount of time [the defendant] served in state custody after his arrest on federal
charges. The government also maintains that Application Note 2's example is
inapplicable to this case because the purpose of section 5G1.3, i.e., to mitigate the
possibility that two separate prosecutions will greatly increase a defendant's
sentence, is not met in this case. The government further maintains that
Application Note 2 is not applicable because the state and federal conduct were
not identical, and Descally's federal sentence does not exceed his state sentence.

Id. at 1332 (footnote omitted).
275. 266 F.3d at 1303.
276. 262 F.3d 1217 (11th Cir. 2001).
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of a district court's refusal to grant a downward departure" are not
reviewable on appeal, although the appellate court "'may conduct a de
novo review of a defendant's claim that the district court mistakenly
believed it lacked the authority to grant such a departure."'277 The
court further explained that "[w]here the district court expresses
ambivalence about its authority to depart from the guidelines, we review
the record to determine the district court's understanding." 278  If the
record contains "no indication that the district court misapprehended its
authority," it is assumed that the district court understood it had such
authority.27 s

In United States v. Clark,280 the government appealed the district
court's downward departure below the statutory minimum term of
imprisonment.28 ' Although defendant's recommended sentencing
guideline range was 168- to 210-months imprisonment, the statutory
minimum term of imprisonment was 240 months. 2  Pursuant to
U.S.S.G. section 5G1.1(c)(2), the required guideline sentence was the
statutory mandatory minimum term of 240-months imprisonment.8 3

However, at sentencing, the government and defendant conceded that
the district court could depart below that term, although the government
argued that defendant was not entitled to a downward departure based
on the facts of the case. On appeal, the government argued for the first
time that the district court erred in departing below the statutory
mandatory minimum sentence.284

The Eleventh Circuit noted that "[tihe sentencing guidelines make
clear that where a guidelines range falls entirely below a mandatory
minimum sentence, the court must follow the mandatory statutory

277. Id. at 1255 (quoting United States v. Mignott, 184 F.3d 1288, 1290 (11th Cir.
1999)).

278. Id. (citing United States v. Webb, 139 F.3d 1390, 1394-95 (11th Cir. 1998)).
279. Id. (citing United States v. Chase, 174 F.3d 1193, 1195 (11th Cir. 1999)). As to

one of the defendants in Hansen, the district court specifically acknowledged its authority
to depart, but found that no departure was warranted. Id. at 1256-57. The Eleventh
Circuit found that it lacked jurisdiction to review that decision. Id. at 1257. As to the
other two defendants, the Eleventh Circuit assumed the district court understood it had
authority to depart, but decided not to exercise that authority, because the record contained
nothing to indicate the district court misapprehended its authority. Id. at 1255, 1257.
Therefore, each defendant's sentence was affirmed. Id. at 1257-58.

280. 274 F.3d 1325 (11th Cir. 2001).
281. Defendant was convicted of air piracy under 49 U.S.C. § 46502. Id. at 1326. The

district court departed downward based on aberrant behavior and coercion or duress. Id.
at 1328.

282. ld. at 1327.
283. Id.
284. Id. at 1327-28.
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minimum sentence."285 Because the government had not filed a
substantial assistance motion8 6 and defendant did not qualify for
safety valve relief,8 7 the Eleventh Circuit held that the district court
could not depart below the statutory minimum sentence.28  The
Eleventh Circuit then found that this was "plain error" that affected the
government's substantial rights s.28  Thus, the Eleventh Circuit vacated
the sentence and remanded with instructions to resentence defendant to
the statutory mandatory minimum term of 240-months imprison-
ment.29 °

At a resentencing following remand, defendant in Mesa requested a
downward departure based his rehabilitative efforts and good behavior
during his years of incarceration prior to his resentencing.291 The
Eleventh Circuit did not answer the question of whether a defendant
facing resentencing should be eligible for such a downward depar-
ture.292 Instead, the court held that a departure based on post-offense
rehabilitation could only adjust the defendant's criminal history
category, not his offense level. 293  Because defendant was already at
the lowest possible criminal history category, he was not eligible for an
adjustment for post-offense rehabilitation.2 94

In United States v. Regueiro,295 the Eleventh Circuit affirmed the
district court's upward departure for disruption of government function
pursuant to U.S.S.G. section 5K2.7,29 based on defendant's involve-

285. Id. at 1328 (citing United States v. Simpson, 228 F.3d 1294, 1302-04 (11th Cir.
2000); U.S. SENTENCING GUIDELINES MANUAL § 5Gl.1 (2000)).

286. See 18 U.S.C. § 3553(e).
287. See 18 U.S.C. § 3553(f).
288. Clark, 274 F.3d at 1328-29.
289. Id. at 1329. The Eleventh Circuit stated that "the district court's imposition of a

sentence that is less than two-thirds of the statutorily-required minimum shows a
disregard for governing law, diminishes the fairness of the criminal sentencing scheme by
allowing disparate sentences to be imposed on similarly-situated defendants, and under-
mines the integrity and public reputation of the judicial system." Id. (citing United States
v. Barajas-Nunez, 91 F.3d 826, 833 (6th Cir. 1996)).

290. Id. at 1330.
291. 247 F.3d at 1171.
292. Id.
293. Id. (citing United States v. Pickering, 178 F.3d 1168 (11th Cir. 1999)).
294. Id.
295. 240 F.3d 1321 (11th Cir. 2001).
296. U.S.S.G. section 5K2.7 states, in pertinent part, that "[i]f the defendant's conduct

resulted in a significant disruption of a governmental function, the court may increase the
sentence above the authorized guideline range to reflect the nature and extent of the
disruption and the importance of the governmental function affected." U.S. SENTENCING
GUIDELINES MANUAL § 5K2.7, p.s. (2000).
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ment in a scheme to defraud Medicare. 97 Noting that defendant was
sentenced under the general money laundering guideline,298 which did
not encompass an interference with the administration of a government
program, the Eleventh Circuit agreed with the district court that
defendant's conduct took her case "out of the heartland of typical money
laundering cases."" The Eleventh Circuit also agreed that an upward
departure was warranted under section 5K.7 because defendant's
"conduct significantly disrupted the government's ability to administer
its Medicare program. ""'

In upholding the departure in Regueiro, the Eleventh Circuit found
that the district court did not improperly rely on the amount of
monetary loss, which was already considered in calculating defendant's
base offense level.3 's The Eleventh Circuit explained that although the
district court referred to the amount of money the government had lost
because of defendant's scheme, "it did so only to stress the scope and
nature of [the defendant's] fraud and the substantial affect it had on the
Medicare program."0 2

The Eleventh Circuit also rejected defendant's argument that the
district court's failure to depart upward on co-defendant's sentence
violated "the principle of uniformity of sentencing that animates the
guidelines" and indicated her upward departure was based "on emotion
and not on the facts of her case."03 The Eleventh Circuit noted that
"[d]isparity between the sentences imposed on co-defendants is generally
not an appropriate basis for relief on appeal."30 4

297. 240 F.3d at 1324. The defendant was sentenced to 144-months imprisonment for
conspiracy to defraud the United States by submitting false Medicare claims in violation
of 18 U.S.C. § 371, conspiracy to commit money laundering in violation of 18 U.S.C.
§ 1956(h), and money laundering in violation of 18 U.S.C. § 1956(a)(1)(B)(i)). Id. at 1322.

298. See U.S. SENTENCING GUIDELINES MANUAL § 2S1.1 (2000).
299. Regueiro, 240 F.3d at 1324 (citing United States v. Gunby, 112 F.3d 1493, 1500-01,

1501 n.l (11th Cir. 1997)).
300. Id.
301. Id. at 1325.
302. Id.
303. Id.
304. Id. at 1325-26 (citing United States v. Chotas, 968 F.2d 1193, 1197-98 (11th Cir.

1992) (explaining that "to adjust the sentence of a co-defendant in order to cure an
apparently unjustified disparity between defendants in an individual case will simply
create another, wholly unwarranted disparity between the defendant receiving the
adjustment and all similar offenders in other cases").
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VII. CHAPTER SIX, PART A: SENTENCING PROCEDURES

U.S.S.G. section 6A1.3 deals with how to resolve disputed sentencing
factors. Section 6A1.3(a) allows the sentencing court to consider
"relevant information without regard to its admissibility under the rules
of evidence applicable at trial, provided that the information has
sufficient indicia of reliability to support its probable accuracy.""°5 In
United States v. Zlatogur,3 the court noted that "reliable hearsay can
be considered during sentencing." °7 However, this general rule is not
unlimited. As observed by the court in Ziatogur, "[tihe district court
may rely on such evidence 'as long as the evidence has sufficient indicia
of reliability, the court makes explicit findings of fact as to credibility,
and the defendant has an opportunity to rebut the evidence.' 0

08

In Liss the Eleventh Circuit vacated one defendant's sentence and
remanded for further findings because the district court failed to make
sufficient findings on the loss amount.0 9 In calculating the defendant's
sentence under U.S.S.G. section 2B4.1, the district court included the
amount of loss resulting from the rental of office equipment and sublease
payments. 10 Although the Eleventh Circuit agreed that these pay-
ments could be considered in the loss calculations, it found that the
district court had not made sufficient factual findings regarding the
amount of loss these payments represented.3 1

Once [the defendant] objected to the amount attributed to the
equipment sublease payments[,] ... the government was required to
support its loss calculation with reliable and specific information, and
the district court was required to make factual findings sufficient to
support the government's claim that the amount of fraud loss
attributed to [the defendant] was [correct.]3 12

In addition to the type of proof to be considered in resolving disputed
factors, the degree of proof required to support guidelines decisions was
addressed by the Eleventh Circuit in 2001. The commentary to section
6A1.3 expresses the Sentencing Commission's belief that the "use of a
preponderance of the evidence standard is appropriate to meet due

305. U.S. SENTENCING GUIDELINES MANUAL § 6A1.3(a) (2000).
306. 271 F.3d 1025 (11th Cir. 2001).
307. Id. at 1031.
308. Id. (quoting United States v. Anderton, 136 F.3d 747, 751 (11th Cir. 1998), cert.

denied, 525 U.S. 1126 (1999)).
309. 265 F.3d at 1230-32.
310. Id. at 1230-31.
311. Id.
312. Id. at 1231.
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process requirements and policy concerns in resolving disputes regarding
application of the guidelines to the facts of a case." 13 The courts have
generally followed the Sentencing Commission's expressed belief
regarding the burden of proof for sentencing guidelines issues and have
applied the preponderance of the evidence standard.3 14 However, the
United States Supreme Court decision in Apprendi has raised the
question of whether that standard should be replaced by proof beyond
a reasonable doubt.

In Apprendi the court held that "'[ilt is unconstitutional for a
legislature to remove from the jury the assessment of facts [other than
prior convictions] that increase the prescribed range of penalties to
which a criminal defendant is exposed. It is equally clear that such facts
must be established by proof beyond a reasonable doubt."'315

The applicability of Apprendi to sentencing guideline factors became
the topic of numerous Eleventh Circuit decisions in 2001.316 Although
the ramifications of Apprendi could be the topic of a lengthy article in
and of itself, the Eleventh Circuit's response to Apprendi in sentencing
guidelines matters can be succinctly stated. According to the Eleventh
Circuit, Apprendi does not apply to the sentencing guidelines and does
not raise the standard of proof in sentencing guidelines matters. 17

One exception to the preponderance of the evidence standard is found
in racketeering cases. 8 ' In Nguyen the Eleventh Circuit held that
because the jury verdict did not specify the predicate acts for the
racketeering conspiracy convictions, the district court was required to
use the reasonable doubt standard in determining the predicate acts in
order to apply the racketeering guidelines. 31 9

313. U.S. SENTENCING GUIDELINES MANUAL § 6A1.3, p.s., cmt. (2000).
314. See, e.g., Renick, 273 F.3d at 1011;Audain, 254 F.3d at 1289; Blaylock, 249 F.3d

at 1304.
315. 530 U.S. at 490 (quoting Jones v. United States, 526 U.S. 227, 252-53 (1999)

(Stevens, J., concurring)).
316. See cases cited supra notes 5-6.
317. For example, in Diaz, the Eleventh Circuit stated that "Sentencing Guideline

issues are not subject to the Apprendi rule and, thus, there is no requirement that
sentencing facts be submitted to a jury and found beyond a reasonable doubt." 248 F.3d
at 1105 (citing United States v. Harris, 244 F.3d 828 (11th Cir. 2001)).

318. See 18 U.S.C. § 1962.
319. 255 F.3d at 1341-42. The Eleventh Circuit also agreed that under Apprendi the

maximum penalty the defendants could have received on any racketeering count was
twenty years because the jury did not find any defendant had committed a predicate act
that carried a greater potential penalty. Id. at 1343-44.

However, in Novaton, the Eleventh Circuit rejected the Apprendi challenge of four of the
defendants finding that no error occurred because their sentences were less than twenty
years. 271 F.3d at 1016. Five other defendants were sentenced to more than twenty years,
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VIII. CHAPTER SEVEN: VIOLATIONS OF PROBATION AND SUPERVISED

RELEASE

In United States v. Dunham,32 the Eleventh Circuit held that
district courts have authority to imprison a defendant for rehabilitation
purposes following a revocation of probation. 21 The court noted that
Eleventh Circuit precedent prohibits a court from imposing an initial
prison sentence solely based on rehabilitation. 2 However, this
prohibition does not apply to a sentence imposed upon revocation of
supervised release. 23  In fact, Eleventh Circuit precedent allows
consideration of "the availability of drug treatment in imposing a
sentence exceeding that recommended by chapter seven of the guide-
lines" in the context of revocation of supervised release.3 24 Given that
the statutes relating to probation and supervised release "direct a court
to consider the same factors outlined in [18 U.S.C.] § 3553 when
sentencing for a revocation of probation or of supervised release," the
Eleventh Circuit upheld the sentence imposed for rehabilitative purposes
in Dunham. 25

IX. CONCLUSION

In resolving a number of issues of first impression in 2001, the
Eleventh Circuit looked to the guidelines commentary, as well as the
views of the other circuits. When faced with a circuit split or an

but could not satisfy the third prong of the plain error analysis (that is, that their
substantial rights were affected) "[blecause of the complete absence of any evidence which
would have permitted the jury to conclude that any of the offenses for which the appellants
were convicted involved less than the amount necessary to kick in the statutory maximum
equal to or higher than the sentences imposed upon them." Id. at 1018.

320. 240 F.3d 1328 (11th Cir. 2001). The defendant in Dunham challenged her
sentence through both a direct appeal and a motion for post-conviction relief filed pursuant
to 28 U.S.C. § 2255. Id. at 1329. The section 2255 action alleged that the defendant's
twenty-four-month sentence was "illegal because it exceeded the maximum sentence
allowed by law." Id.

The Eleventh Circuit sua sponte raised the question of whether the district court had
jurisdiction to consider the section 2255 motion during the pendency of the direct appeal
of the defendant's sentence. Id. The Eleventh Circuit concluded that the district court
lacked such jurisdiction. Consequently, the Eleventh Circuit dismissed, without prejudice,
the appeal of the district court's order denying the section 2255 motion. Id. at 1329-30.

321. Id. at 1330.
322. Id. (citing United States v. Harris, 990 F.2d 594, 596-97 (11th Cir. 1993)).
323. Id. (citing United States v. Brown, 224 F.3d 1237, 1239 (11th Cir. 2000)).
324. Id. (citing Brown, 224 F.3d at 1243).
325. Id. (citing 18 U.S.C. §§ 3565, 3583).
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ambiguous scenario, the court tended to resolve the case on other
grounds or take the most conservative approach.

A prime example is the court's response to the changing legal
landscape in the wake of Apprendi. Although Apprendi contained
language that indicated it might be applied to the guidelines,32s the
Eleventh Circuit has closed the door on such an application, leaving it
to the Supreme Court to decide whether to open that door.

It is likely that in 2002, and thereafter, the Eleventh Circuit will
continue to be faced with many questions of first impression, especially
in light of the significant guideline amendments that went into effect
November 1, 2001. In so doing, the court will probably follow the
general theme seen in its recent decisions, which indicate a conservative
adherence to the guidelines and the court's restrictive view of the
Sentencing Commission's intent.

326. See Apprendi, 530 U.S. at 523 n.11 (Thomas, J., concurring) (finding it
"unnecessary to consider whether (and, if so, how) the rule regarding elements applies to
the Sentencing Guidelines, given the unique status that they have under Mistretta v.
United States, 488 U.S. 361 (1989). But it may be that this special status is irrelevant,
because the Guidelines 'have the force and effect of laws'"); Id. at 549 (Rehnquist, C.J.,
O'Connor, Kennedy and Breyer, JJ., dissenting) (stating that "[the Court appears to hold
today, however, that a defendant is entitled to have a jury decide, by proof beyond a
reasonable doubt, every fact relevant to the determination of sentence under a determinate-
sentencing scheme. If this is an accurate description of the constitutional principle
underlying the Court's opinion, its decision will have the effect of invalidating significant
sentencing reform accomplished at the federal and state levels over the past three
decades").
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