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The 2001 survey period saw the usual cascade of employment cases
coming down the pike from both the United States Supreme Court and
the United States Court of Appeals for the Eleventh Circuit.1 The
Supreme Court's Circuit City Stores, Inc. v. Adams2 case, which gave a
significant boost to the arbitration of employment discrimination cases,
was probably the most talked about case during the survey period.
However, the Supreme Court also rendered several other significant,
albeit less publicized, cases in the employment discrimination area. The
Eleventh Circuit joined in with a number of noteworthy decisions of its
own, including several in the area of disability discrimination pursuant
to the Americans with Disabilities Act of 1990 ("ADA"), the availability
of the disparate impact theory pursuant to the Age Discrimination in
Employment Act of 1967 ("ADEA"), and a variety of other issues.
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1. This Article covers significant cases in the area of employment discrimination law
decided by the United States Supreme Court and the United States Court of Appeals for
the Eleventh Circuit during 2001. Cases arising under the following federal statutes are
included: Title VII of the Civil Rights Act of 1964, ("Title VII"), Pub. L. No. 88-352, Title
VII, § 701, 78 Stat. 253 (codified as amended at 42 U.S.C. §§ 2000e to 2000e-17 (1994 &
Supp. IV 1998)); the Age Discrimination in Employment Act of 1967 ("ADEA"), Pub. L. No.
90-202, § 2, 81 Stat. 602 (codified as amended at 29 U.S.C. §§ 621-634 (1994 & Supp. V
1999)); the Americans with Disabilities Act of 1990 ("ADA"), Pub. L. No. 101-336, § 2, 104
Stat. 328 (codified as amended at 42 U.S.C. §§ 12101-12113 (1994 & Supp. III 1997)); and
the Civil Rights Acts of 1866 and 1871, 16 Stat. 1071 and 17 Stat. 13, respectively (codified
as amended at 42 U.S.C. § 1981 (1994) and 42 U.S.C. § 1983 (Supp. III 1997)).

2. 532 U.S. 105 (2001).
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I. TITLE VII OF THE CIVIL RIGHTS ACT OF 1964 ("TITLE VII")

A. Theories of Liability and Burdens of Proof

1. Disparate Treatment. The burden of proof in the typical
disparate treatment case (i.e., where there is no direct evidence of
discriminatory intent) is well-known. This familiar circumstantial
evidence model was established almost twenty years ago by the Supreme
Court in McDonnell Douglas Corp. v. Green.3 In several disparate
treatment cases handed down by the Eleventh Circuit during the survey
period, the court of appeals continued to apply the Supreme Court's
decision in Reeves v. Sanderson Plumbing Products, Inc.,' reported in
last year's survey edition,5 in determining whether the plaintiff, in the
context of the McDonnell Douglas circumstantial evidence model of
proof, had presented enough of a case to make it to the jury. In two of
three instances, summary judgments for the employer were reversed and
remanded for a jury trial.

For instance, in Sledge v. Goodyear Dunlop Tires North America,
Ltd.,6 plaintiff brought a claim pursuant to both Title VII and 42
U.S.C. § 1981 ("§ 1981"), alleging that defendant refused to promote him
on account of his race. Plaintiff had worked for a number of years at
defendant's tire manufacturing plant in Huntsville, Alabama. On
several occasions, he unsuccessfully sought a promotion to the position
of mechanic. The district court granted summary judgment for the
employer because plaintiff did not establish that he was qualified for the
position he was seeking.7

On appeal, the Eleventh Circuit had little difficulty in reversing this
decision, concluding that the record before it "not only presents a
question of fact on [the discrimination] issue, but it presents a case of
intentional discrimination sufficient to take the case to a jury."8 The
court pointed to evidence that, although defendant's human resources
department had devised an examination for the mechanic position,
plaintiff was not even allowed to take the examination. In two

3. 411 U.S. 792 (1973); see also Tex. Dep't of Cmty. Affairs v. Burdine, 450 U.S. 248
(1981).

4. 530 U.S. 133 (2000).
5. See Peter Reed Corbin & John E. Duvall, Employment Discrimination, 52 MERCER

L. REV. 1367, 1389 (2001).
6. 275 F.3d 1014 (11th Cir. 2001).
7. Id. at 1015-16.
8. Id. at 1015.
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instances, promotions were awarded to white individuals who had not
taken the test, and in a third instance, a promotion was given to a white
individual who had failed the test. When plaintiff finally was allowed
to take the test, he passed the practical part, but, according to defen-
dant, failed the written part. Human Resources then devised a new test.
When the next mechanic opening became available, both plaintiff and a
white applicant failed the new test, but the white applicant was awarded
the position.9 The court was also influenced by statistical evidence that
indicated that only 1 of defendant's 107 mechanics was black.' ° The
court of appeals concluded that a reasonable jury could find that plaintiff
was qualified for the mechanic position, and further, that defendant's
written examinations "were nothing more than a pretext for racial
discrimination."11 The case was remanded for a jury trial on these
issues.12

Employers with affirmative action plans might want to reaffirm the
validity of such plans after the Eleventh Circuit's decision in Bass v.
Board of County Commissioners.'3  This was a so-called "reverse
discrimination" action by a white plaintiff alleging race discrimination
pursuant to Title VII. Plaintiff had been a captain with the Orange
County Fire and Rescue Division, but he was laid off when his captain
position was eliminated as part of a reorganization resulting from a nine
million dollar budget short-fall. Plaintiff then applied for a lieutenant-
level training instructor position.' 4 Plaintiff and twelve other appli-
cants were interviewed for this position by a three-member panel, two
of whom were black, and one of whom was known to support affirmative
action and a "promotional 'fast track' for minorities." 5 The panel
selected a black applicant who did not even meet the minimum
qualifications for the position. Indeed, there was evidence that
defendant knew of the lack of qualifications, but encouraged the
applicant to submit a second application, falsely stating that he met the
qualifications. Defendant attempted to defend the selection on the
ground that it was made pursuant to the County's affirmative action
plan. The district court granted summary judgment for the County.i"

9. Id. at 1016-18.
10. Id. at 1019.
11. Id.
12. Id. at 1020.
13. 256 F.3d 1095 (11th Cir. 2001).
14. Id. at 1098-1100.
15. Id. at 1099.
16. Id. at 1101-02.
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On appeal, the Eleventh Circuit initially noted that, although this was
a "reverse discrimination" claim, "[d]iscrimination is discrimination no
matter what the race, color, religion, sex, or national origin of the
victim." 7 Although the court of appeals pointed to several portions of
the record as creating a genuine issue of material fact as to whether
defendant's articulated reason for not hiring plaintiff was pretextual, the
significant part of the court's decision relates to its holding about
defendant's affirmative action plan. The court concluded that not only
was reliance upon the plan not a defense in this case, but could well
constitute direct evidence of discrimination.' 8 The court of appeals
concluded: "However, the existence of an affirmative action plan, when
combined with evidence that the plan was followed in an employment
decision, is sufficient to constitute direct evidence of unlawful discrimi-
nation unless the plan is valid." 9 The court then remanded the action
for a determination of whether the county's affirmative action plan was
valid, pursuant to the Supreme Court's decision in Johnson v. Transpor-
tation Agency,20 holding that it was plaintiff's burden to establish the
plan's invalidity.

2'

The Eleventh Circuit was confronted with another "reverse discrimina-
tion" case in Denney v. City of Albany.22 Plaintiffs were five white
firefighters who alleged that the City of Albany discriminated against
them on the basis of their race in denying them promotions to the
position of lieutenant. Twenty-one applicants, including plaintiffs,
successfully completed the examination for the lieutenant position and
were placed in the pool of qualified applicants. The pool of qualified
applicants were then interviewed by the fire chief, who was black, who
selected the applicants for promotion on the basis of their demonstrated
leadership, maturity, interpersonal skills, and willingness to support
management and its policies. Of eight applicants promoted by the chief,
four were black and four were white (although none of the plaintiffs
were promoted). The district court granted summary judgment for
defendant. 3

On appeal, although the Eleventh Circuit issued a lengthy opinion, it
had little difficulty in affirming the district court's decision that

17. Id. at 1103.
18. Id. at 1110.
19. Id.
20. 480 U.S. 616 (1987).
21. 256 F.3d at 1115.
22. 247 F.3d 1172 (11th Cir. 2001).
23. Id. at 1177-80.
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plaintiffs had not made a sufficient showing of pretext.24 In response
to plaintiffs' argument that the fire chief's promotion decisions had been
purely subjective, the court, citing its prior decision in Chapman v. A[
Transport,25 reiterated that "[s]ubjective reasons can be just as valid as
objective reasons,"" and that the "use of subjective factors ... does not
raise a red flag."27 In response to plaintiffs' arguments that plaintiffs
were the most qualified applicants, the court re-emphasized that it does
not "'sit as a super-personnel department that re-examines an entity's
business decisions.' 2 The court of appeals concluded: "We do not ask
whether the employer selected the 'most'qualified candidate, but only
whether it selected the candidate based on an unlawful motive." 29 In
short, the appellate court concluded that plaintiffs had fallen far short
of establishing a jury question on the issue of pretext and affirmed the
lower court's decision.30

In Silvera v. Orange County School Board,"1 the Eleventh Circuit
summed up the case in the opening paragraph:

A school board fired an employee who had pleaded no contest to a
charge of child molestation and who also had multiple arrests for
violent assaults. One would think that would have been the end of it,
since in any sane world school boards should not be required to employ
child molestors. But the fired employee made a federal case of it and
managed to convince a judge and jury that he had been fired because
of his race in violation of Title VII 32

This case began with a local television station report that two, of the
defendant school board's employees, plaintiff (who was black) and
another employee (who was white), had prior arrest records for child
molestation. After an investigation, the school board fired plaintiff, but
only suspended the white employee. Defendant asserted it would have
fired the other employee as well, but defendant believed it was bound by
a prior agreement after his first arrest. This agreement involved the
superintendent, the state attorney's office, and the corrections depart-
ment, and it stated that although the employee would be kept away from

24. Id. at 1190-91.
25. 229 F.3d 1012 (11th Cir. 2000) (en banc).
26. 247 F.3d at 1186.
27. Id.
28. Id. at 1188 (quoting Elrod v. Sears, Roebuck & Co., 939 F.2d 1466, 1470 (11th Cir.

1991)).
29. Id.
30. Id. at 1190.
31. 244 F.3d 1253 (11th Cir. 2001).
32. Id. at 1255.
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children, he would not be terminated as a result of the arrest. In
plaintiff's subsequent lawsuit pursuant to Title VII, after a jury verdict
for plaintiff, the district court entered judgment for plaintiff awarding
back pay of $75,593, front pay of $62,167, and interest.33

On appeal the Eleventh Circuit focused on whether plaintiff and the
white employee were "similarly situated"34 and whether there was
sufficient proof on the issue of pretext. The court pointed to undisputed
evidence that the two cases were significantly different, (i.e., that
plaintiff had multiple arrests, whereas, the other employee had not; that
plaintiff also had an arrest for violent conduct, while the other employee
had not; and that plaintiff's arrest had been much more recent). The
court of appeals also focused on the district court's conclusion that
defendant had failed to prove that it was bound by the pre-existing
agreement. 3  On this issue, the Eleventh Circuit concluded that the
district court "missed the mark."36 The court continued:

The issue is not whether the Board actually was legally bound by the
old agreement not to fire [the other employee]; the issue is not even
whether there was an old agreement. The issue, instead, is whether
the Board thought that its predecessor had made such an agreement
with [the employee] which the Board was bound to follow. About that
there is no dispute in the evidence.37

Concluding that there was no proper basis for the jury to find that
defendant's decision had been pretextual, the court of appeals reversed
and remanded.38

Perhaps the "much ado about nothing" award should go to the
Eleventh Circuit's decision in Davis v. Town of Lake Park.39 Plaintiff
was a black police officer for the small town of Lake Park, Florida.
During the course of his employment, he received two corrective job
performance memoranda dealing with such issues as "turning in
paperwork on time and keeping [his] mailbox clean."0 There were also
two instances when plaintiff was temporarily removed as the designated
officer-in-charge.4 1 As noted by the Eleventh Circuit in its opinion,
plaintiff "did not suffer any reduction in salary, loss of benefits, denial

33. Id. at 1256-57.
34. Id. at 1259.
35. Id. at 1259-60.
36. Id. at 1260.
37. Id. at 1261.
38. Id. at 1262-63.
39. 245 F.3d 1232 (11th Cir. 2001).
40. Id. at 1235.
41. Id. at 1234.
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of promotions, workplace reassignment, transfer, or change in permanent
job title as a result of [any of] these incidents."42 Nonetheless, plaintiff
brought an action in federal court pursuant to Title VII alleging
discrimination on account of race. After a jury trial, the jury returned
a verdict for plaintiff, but awarded only $1.00 in nominal damages. The
district court granted the town's motion for judgment as a matter of
law. 43 On appeal, the primary issue before the court was whether the
town's employment actions were sufficient to constitute an adverse
employment action, and thus trigger the protections of Title VII.4

Concluding that the employer's action must impact the terms and
conditions of the "plaintiff's job in a real and demonstrable way,"41 the
court of appeals held that "to prove adverse employment action in a case
under Title VII's anti-discrimination clause, an employee must show a
serious and material change in the terms, conditions, or privileges of
employment." 46  The court concluded that "[a] contrary view would
potentially open the door to a wide variety of unfair work assignment
claims that should not be litigated in the federal courts."4 7 One could
certainly argue that Davis was just such a case.

2. Sexual and Other Unlawful Harrassment. Consensual
relationships in the workplace, particularly between supervisors and
subordinates, have long been condemned as involving the exercise of
extremely poor judgment. However, purely consensual relationships
have never been found to constitute unlawful sexual harassment in
violation of Title VII. This trend continued to be the case in Pipkins v.
City of Temple Terrace.48 Plaintiff was employed in a clerical position
with the City of Temple Terrace, Florida. For a period of approximately
one year, she maintained an "on-again, off-again" consensual relation-
ship with her supervisor, the City's finance director.49 After plaintiff
and her boss broke off the relationship, plaintiff received a less favorable
employment evaluation. Believing her evaluation was the direct result
of plaintiff's decision to end their personal relationship, plaintiff
complained to the City's Human Resource Department. Following an
investigation, the City advised the finance director that he should look
for a job elsewhere. The finance director resigned shortly thereafter.

42. Id. at 1236.
43. Id.
44. Id. at 1237-38.
45. Id. at 1239.
46. Id.
47. Id. at 1244.
48. 267 F.3d 1197 (11th Cir. 2001).
49. Id. at 1199.
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However, after plaintiff continued to receive poor job evaluations, she
first resigned, then brought an action pursuant to Title VII, alleging
unlawful sexual harassment and retaliation. The district court did not
think much of her case and granted summary judgment for the City."
Plaintiff did not fare any better on appeal before the Eleventh Circuit.
Finding the consensual nature of plaintiff's relationship to be determina-
tive, the court, relying upon its prior decision in Succar v. Dade County
School Board,5 extended the rule governing consensual relationships
in the hostile work environment context to "claims arising out of
consensual relationships in the quid pro quo context."52

In Miller v. Kenworth of Dothan, Inc.," the Eleventh Circuit was
confronted with a case of a hostile work environment because of
plaintiff's ethnic background (plaintiff was Mexican-American). Shortly
after being employed by defendant's tractor-trailer dealership in Dothan,
Alabama, plaintiff's coworkers began referring to him by nicknames such
as "Julio," "Chico," and "Taco."5 4 Plaintiff did not complain about these
nicknames, but he did complain when a particular coworker began
referring to him as "Wetback," "Spic," and "Mexican Mother F_. " "
After plaintiff's complaint, defendant called its employees together at a
meeting, reiterated its antidiscrimination policy, and issued a general
warning that anyone using such slurs would be terminated immediately.
Notwithstanding this meeting, however, the name-calling by the
coworker continued. Plaintiff then brought an action pursuant to Title
VII, alleging that he was the victim of a hostile work environment.
After a jury trial, the jury found for plaintiff, awarding him $25,000 in
compensatory damages and $50,000 in punitive damages.56 On appeal,
defendant argued that the evidence of harassing conduct by the coworker
was not so severe or pervasive as to alter the terms or conditions of
plaintiff's employment.5" However, the Eleventh Circuit disagreed and
affirmed the district court's judgment, finding that the coworker's
conduct was frequent (three to four times a day), that the slurs were
used in an "intimidating manner" (shouting at the plaintiff during the
course of his job performance), and that the instances were "humiliating
and degrading" to plaintiff. 8 The court of appeals concluded that "fair-

50. Id. at 1198-99.
51. 229 F.3d 1343 (11th Cir. 2000).
52. 267 F.3d at 1200.
53. 277 F.3d 1269 (11th Cir. 2002).
54. Id. at 1273.
55. Id.
56. Id. at 1274.
57. Id. at 1277.
58. Id.
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minded jurors" clearly could have reasonably concluded that the terms
or conditions of plaintiff's employment had been altered by the harassing
conduct.59

3. Retaliation. Three cases during the survey period addressed the
difficult area of retaliation. In the first one, Clark County School
District v. Breeden,6 ° the Supreme Court reviewed a retaliation case
from the Ninth Circuit. The case revolved around an incident in which
plaintiff, her male supervisor, and another male employee were
reviewing the psychological evaluations of four applicants for a certain
job position.61 The report for one of the applicants stated that the
applicant had once made the following comment to a coworker, "I hear
making love to you is like making love to the Grand Canyon."62 At the
meeting, after reading this comment aloud, plaintiff's supervisor
remarked, "I don't know what that means."63 The other male employee
then remarked, "Well, I'll tell you later," and both men allegedly
chuckled." Plaintiff then complained about this incident to her
supervisor's superior. When she was subsequently transferred to
another position, plaintiff alleged that her transfer was in retaliation for
her complaint. The district court granted summary judgment for the
employer, but the Ninth Circuit reversed, emphasizing that the transfer
announcement had come three months after the Equal Employment
Opportunity Commission ("EEOC") had issued its right-to-sue letter, and
that the actual transfer had occurred one month after defendant learned
of plaintiff's lawsuit.6 5 In reversing the Ninth Circuit, the Supreme
Court found that neither fact relied upon by the Ninth Circuit was
material to a retaliation finding. The Court pointed out that defendant
had been contemplating the transfer prior to its knowledge of the
lawsuit.66  Accordingly, the Court concluded: "Employers need not
suspend previously planned transfers upon discovering that a Title VII
suit has been filed, and there proceeding along lines previously
contemplated, though not yet definitively determined, is no evidence
whatever of causality."67 The Court also concluded that the EEOC's
issuance of a right-to-sue letter was no evidence of causality either. The

59. Id. at 1276.
60. 532 U.S. 268 (2001).
61. Id. at 269.
62. Id.
63. Id.
64. Id.
65. Id. at 269-72.
66. Id. at 272.
67. Id.
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Court pointed out that there was no evidence that defendant knew about
the right-to-sue notice at the time that the transfer was proposed, and
further, that defendant had received notice of plaintiff's charge almost
two years previously. According to the Court, action taken twenty
months later was no evidence of causality.68

In Lipphardt v. Durango Steakhouse of Brandon, Inc.,69 the Eleventh
Circuit was faced with another instance of a consensual relationship in
the workplace, but this time in a retaliation context. Plaintiff worked
for defendant, Durango Steakhouse, and for a period of time had a
consensual relationship with one of her supervisors. After plaintiff
ended the relationship, she began having considerable problems with the
supervisor at work, as he attempted to persuade plaintiff to resume the
relationship. The evidence included numerous instances of the
supervisor paging plaintiff at work, telephoning her at home, threaten-
ing her, propositioning her in a back office and attempting to prevent
her from leaving, and following plaintiff to her car in the parking lot.7°

After plaintiff complained about the supervisor's conduct, there was
evidence that defendant's general manager asked the supervisor if he
knew of anything he could use to fire plaintiff, as defendant would
rather keep the supervisor and "get rid of the bitch."7' The supervisor
told the general manager that plaintiff reportedly had given away free
food to employees at a local tanning salon in exchange for tanning
services. At trial, it was established that it actually was another
employee who had engaged in this conduct. Nonetheless, plaintiff was
fired. After bringing suit pursuant to Title VII, a jury returned a verdict
in plaintiff's favor on her retaliation claim. However, the district court
granted defendant's motion for judgment as a matter of law. 2 On
appeal, the Eleventh Circuit focused on plaintiff's prior consensual
relationship with the supervisor, which the district court had found
determinative. The Eleventh Circuit found that plaintiff, in a retaliation
action, was not required to prove that the supervisor's behavior
constituted unlawful harassment, but rather that she have a "'good
faith, reasonable belief'" that she was the victim of harassment. 73

Although the court of appeals agreed that the prior consensual
relationship was a factor to be considered by the jury, the court also

68. Id. at 272-74.
69. 267 F.3d 1183 (11th Cir. 2001).
70. Id. at 1185.
71. Id.
72. Id. at 1186.
73. Id. at 1187 (quoting Little v. United Techs., Carrier Transicold Div., 103 F.3d 956,

960 (11th Cir. 1997)).
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concluded that the "prior intimate relationship [did] not give [the
supervisor] a free pass to harass [plaintiff] at work."74 Concluding that
the jury reasonably could have believed that the supervisor's conduct
had "crossed [the] line," the Eleventh Circuit reversed.75

In Pennington v. City of Huntsville,7 6 the Eleventh Circuit addressed
the issue of whether a mixed-motive defense is available in a retaliation
action pursuant to Title VII. Plaintiff worked as a recreational aide for
the City of Huntsville, Alabama. In 1994 plaintiff filed a grievance with
the City seeking a religious accommodation. Approximately two years
later, plaintiff sought a promotion to a programmer position. Defendant
promoted plaintiff provided two conditions were met: (1) plaintiff would
participate in a writing skills program, and (2) plaintiff would agree to
additional evaluations three months and six months after the promotion.
When plaintiff did not immediately respond to the promotion offer,
defendant asked that plaintiff advise defendant in writing whether he
was accepting the promotion and the above conditions. Plaintiff
responded by saying he would submit a written acceptance when
defendant would place the conditions in writing. Defendant never put
the conditions in writing. Plaintiff also never accepted the promotion in
writing, choosing instead to file a lawsuit pursuant to Title VII, alleging
that the conditions placed upon his promotion were in retaliation for his
previous grievance seeking a religious accommodation. The district court
granted summary judgment for the City.77

On appeal the Eleventh Circuit focused on the availability of the
mixed-motive defense, (i.e., the defense that "an employer can avoid
liability if it can prove that it would have made the same disputed
employment decision in the absence of the alleged bias").7 8 The court
pointed out that Congress, with the passage of the Civil Rights Act of
1991 ("1991 Act"), 79 had partially overruled the mixed-motive defense
with respect to general discrimination claims.8" However, the Eleventh
Circuit, adopting the rule recognized in five other circuits," held that

74. Id. at 1188.
75. Id.
76. 261 F.3d 1262 (11th Cir. 2001).
77. Id. at 1263-64.
78. Id. at 1269.
79. See 42 U.S.C. § 2000e-2(m).
80. 261 F.3d at 1269.
81. See Matima v. Celli, 228 F.3d 68 (2d Cir. 2000); Norbeck v. Basin Elec. Power

Coop., 215 F.3d 848 (8th Cir. 2000); Kubicko v. Ogden Logistics Servs., 181 F.3d 544 (4th
Cir. 1999); Woodson v. Scott Paper Co., 109 F.3d 913 (3d Cir. 1997); and Tanca v.
Nordberg, 98 F.3d 680 (1st Cir. 1996).
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notwithstanding the 1991 Act, the mixed-motive defense remains good
law with respect to Title VII retaliation claims.5 2

B. Procedural Matters

1. Administrative Charge Requirements. Three cases during the
survey period addressed the requirements of the administrative charge
that must be filed with the EEOC as a precondition to suit under Title
VII. In Vason v. City of Montgomery,"3 the Eleventh Circuit addressed
the issue of whether it is a mandatory requirement that the charge to
the EEOC be verified. After being terminated from her position,
plaintiff wrote a letter to the EEOC complaining of race and sex
discrimination. It was undisputed that the letter was unsworn and that
plaintiff never filed a formal charge under oath with the EEOC.
Nonetheless, the EEOC issued a right-to-sue notice. In the subsequent
lawsuit pursuant to Title VII, the district court granted summary
judgment for the employer. 4 On appeal, on an issue of first impression
for the Eleventh Circuit, the court of appeals did not have to look further
than the clear language of 42 U.S.C. § 2000e-5(b), which provides
unambiguously that "[clharges shall be in writing under oath or
affirmation . . . ."" Joining the rule adopted in three other circuits,86
the Eleventh Circuit agreed that the verification requirement for an
administrative charge with the EEOC is a mandatory precondition to
suit.87

A similar issue confronted the Eleventh Circuit in Pijnenburg v. West
Georgia Health System, Inc.8' In this case, after being discharged by
her employer, plaintiff went to the EEOC and completed an intake
questionnaire, which was not sworn. It was undisputed that she did not
file a sworn charge within the 180-day filing period. The district court
dismissed her Title VII retaliation action as untimely.8 9 On another
issue of first impression in the Eleventh Circuit, the court of appeals
addressed whether intake questionnaires are sufficient to satisfy the

82. 261 F.3d at 1269. The court made the same ruling with respect to plaintiffs § 1983
retaliation claim.

83. 240 F.3d 905 (11th Cir. 2001).
84. Id. at 906.
85. 42 U.S.C. § 2000e-5(b).
86. See Hodges v. N.W. Airlines, Inc., 990 F.2d 1030 (8th Cir. 1993); EEOC v.

Appalachian Power Co., 568 F.2d 354 (4th Cir. 1978); and Danley v. Book-of-the-Month
Club, Inc., 921 F. Supp. 1352 (M.D. Pa. 1996), affd, 107 F.3d 861 (3d Cir. 1997).

87. 240 F.3d at 907.
88. 255 F.3d 1304 (11th Cir. 2001).
89. Id. at 1305.
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statutory requirements of an administrative charge. Answering this
question in the negative, the court pointed out that sworn charges serve
two important purposes: (1) notice to the employer that a charge has
been filed, and (2) initiation of the EEOC's administrative investiga-
tion.90 The court of appeals concluded that completing an intake
questionnaire satisfies neither of these purposes. In reaching its
decision, the Eleventh Circuit recognized that it was reaching a result
contrary to the rule adopted in four other circuits. 91

The issue of intake questionnaires was again before the Eleventh
Circuit in Wilkerson v. Grinnell Corp.,92 except in this instance, the
court of appeals reached a completely contrary result. In this case,
plaintiff, after being terminated from her job, contacted the EEOC,
which provided her with an intake questionnaire. Plaintiff completed
the questionnaire, which was received by the EEOC well within the 180-
day filing limit. It was undisputed that plaintiff, thereafter, never filed
a formal charge of discrimination. 93 However, of critical significance
was that this particular questionnaire included a signature page, where
plaintiff was required to "swear or affirm under penalty of perjury" that
the information provided in the questionnaire was truthful.94 Nonethe-
less, the district court dismissed plaintiff's Title VII action, finding that
the intake questionnaire did not constitute a valid charge of discrimina-
tion.9 5 On appeal the Eleventh Circuit directly addressed its prior
holding in Pijnenburg. The court noted its holding in that case was
limited to circumstances when the intake questionnaire was unsworn
and did not include the information required by 29 C.F.R. § 1601.12(a)
for administrative charges.9 6 Adopting what it styled the "manifest-
intent approach,"97 the Eleventh Circuit held that whether an intake
questionnaire constitutes a valid charge depends upon the answer to the
following question: "Would the circumstances of this case convince a
reasonable person that [plaintiff] manifested her intent to activate the
machinery of Title VII by lodging her intake questionnaire with the

90. Id. at 1306.
91. See Philbin v. Gen. Elec. Capital Auto Lease, Inc., 927 F.2d 321 (7th Cir. 1991);

Casavantes v. Cal. State Univ., 732 F.2d 1441 (9th Cir. 1984); Price v. S.W. Bell Tel. Co.,
687 F.2d 74 (5th Cir. 1982); and Blue Bell Boots, Inc. v. EEOC, 418 F.2d 355 (6th Cir.
1969).

92. 270 F.3d 1314 (11th Cir. 2001).
93. Id. at 1316.
94. Id.
95. Id. at 1316-17.
96. Id. at 1319.
97. Id.
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EEOC?" 98 Answering this question in the affirmative, the court of
appeals concluded that the particular intake questionnaire at issue in
this case, with its verification, was sufficient to meet Title VII's charge
requirement. 99

2. Evidence. The admissibility of so-called "comparator" evidence
was before the Eleventh Circuit in Anderson v. WBMG-42.'0 0 Plaintiff
was employed as a news producer for the defendant television station in
Birmingham, Alabama. Defendant was in the process of implementing
workplace team-building strategies that defendant's general manager
hoped would boost the station's television ratings. Plaintiff believed that
the team-building strategies were racially motivated and designed to
undermine the authority of the only black manager at the station.
Plaintiff publicly voiced her opposition to the program at a station
meeting and demanded that the station manager provide her written
information about the program before she would participate in it.' ° '
After refusing to attend a second team-building meeting, plaintiff was
fired for "unprofessional behavior."1 2 At the trial of her subsequent
Title VII action alleging that her termination was based upon her race,
plaintiff sought to introduce evidence that another station employee, who
was white, had also engaged in "unprofessional behavior" but had not
been terminated. The district court excluded the evidence under Rule
403 of the Federal Rules of Evidence, and the jury subsequently
returned a verdict for defendant. 1

1
3 On appeal, the Eleventh Circuit

noted that comparator evidence (i.e., evidence that similarly situated
employees are disciplined more leniently) is generally admissible in a
disparate treatment action only after plaintiff has established that the
co-employees are, in fact, "similarly situated."0 4 In the present case,
however, the Eleventh Circuit noted that even if the comparator
evidence involved similarly situated employees, plaintiff had not
established that the decisionmaker in this case, defendant's general
manager, had knowledge of the co-employee's alleged unprofessional
conduct."0 5 Accordingly, the court of appeals agreed that there had

98. Id. at 1320.
99. Id. at 1321.

100. 253 F.3d 561 (11th Cir. 2001).
101. Id. at 562-63.
102. Id. at 563.
103. Id.
104. Id. at 564.
105. Id. at 567.
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been no abuse of discretion on the district court's part in excluding this
evidence.

106

3. Arbitration. No doubt the most -publicized case during the
survey period was the Supreme Court's decision in Circuit City Stores,
Inc. v. Adams. °7 In this case, plaintiff applied for a job at a Circuit
City store in Santa Rosa, California. Plaintiff signed an employment
application that included a broad arbitration agreement, agreeing to
resolve "all ... claims, disputes or controversies" arising out of the
employment relationship by final and binding arbitration.'0 8 Two
years after being hired as a sales counselor, plaintiff filed an employ-
ment discrimination action in state court pursuant to the California Fair
Employment and Housing Act.'0 9 In response, Circuit City filed a
federal court action pursuant to the Federal Arbitration Act ("FAA"), 110

seeking to enjoin the state court action and to compel arbitration. The
district court granted Circuit City's requested relief"' However, the
Ninth Circuit, in reliance upon its prior decision in Craft v. Campbell
Soup Co."' (holding that the FAA does not apply to contracts for
employment" 3 ), reversed."'

Because the Ninth Circuit's holding on the application of the FAA was
contrary to the rule in nine other circuits, the Supreme Court granted
certiorari to resolve the conflict."' The key issue before the Court was
the application of the exemption in Section 1 of the FAA that excludes
from the Act's coverage "contracts of employment of seaman, railroad
employees, or any other class of workers engaged in [foreign or]
interstate commerce."" 6 The Ninth Circuit had applied this exemption
to exclude all contracts of employment from coverage under the
FAA." However, in a five to four decision, the Supreme Court
reversed, holding that the exemption is confined to transportation
workers, and that the FAA applies to employment contracts in gener-

106. Id.
107. 532 U.S. 105 (2001).
108. Id. at 110.
109. CAL. GOVT. CODE ANN. § 12900 (West 1992 & Supp. 1997).
110. 9 U.S.C. §§ 1-16.
111. 532 U.S. at 110.
112. 177 F.3d 1083, 1083 (9th Cir. 1999).
113. Id.
114. 532 U.S. at 110-11.
115. Id. at 111.
116. Id. at 113.
117. Id. at 110.
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al. 118 This decision was widely heralded in the media as opening the
door to the resolution of most employment discrimination suits in an
arbitral forum rather than in a courtroom. However, initial indications
are that this prediction of a mass influx of employment arbitrations is
premature. Only time will tell as to whether arbitration becomes the
forum of choice for employment disputes.

C. Remedies Under Title VII

1. Front Pay. A less publicized, but nonetheless important decision
by the Supreme Court was Pollard v. E.L DuPont de Nemours Co. 11

The issue before the Court was whether an award of front pay in a Title
VII action is an element of compensatory damages under the Civil
Rights Act of 1991 ("1991 Act") and hence subject to the $300,000
damages cap."' This case arose within the Sixth Circuit, which, by
virtue of its prior decision in Hudson v. Reno, 2' previously held that
front pay was subject to the damages cap. In determining this issue, the
Supreme Court examined the language of 42 U.S.C. § 1981a(b)(3) added
by the 1991 Act, which included the language "future pecuniary losses"
in the listing of damages available as "compensatory damages." 2

Although the Court agreed this language could be construed as including
front pay, the Court nonetheless unanimously concluded that the better
interpretation of this language was that front pay was not to be included
within the term compensatory damages and was not subject to the
statutory cap.

12

2. Consent Decrees. Making its third trip to the Eleventh Circuit
in two years was Reynolds v. Roberts ("Reynolds IPI").124  Reynolds
1125 and Reynolds 11126 were discussed at length in last year's survey
edition. 27 Reynolds III concerned the latest dispute in this litigation
involving the Alabama Department of Transportation, begun in 1985,
alleging system-wide race discrimination. The litigation evolved into a
partial consent decree (Consent Decree I) that was addressed in

118. Id. at 120.
119. 532 U.S. 843 (2001).
120. Id. at 845.
121. 130 F.3d 1193 (6th Cir. 1997).
122. 532 U.S. at 848.
123. Id.
124. 251 F.3d 1350 (11th Cir. 2001).
125. Reynolds v. Roberts, 202 F.3d 1303 (11th Cir. 2000).
126. Reynolds v. Roberts, 207 F.3d 1288 (11th Cir. 2000).
127. See Corbin & Duvall, supra note 5, at 1389.
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Reynolds I and Reynolds I. Of significance to this latest dispute were
two separate proposed consent decrees (Consent Decree II and Consent
Decree III) that were never agreed upon by the parties, and hence never
implemented by the district court. However, at issue in this case was a
portion of Consent Decree II that involved the mandatory reclassification
of black incumbent employees to the position of graduate civil engineer.
The district court implemented this provision with an order in the form
of an injunction. 2 ' On appeal the Eleventh Circuit examined the
district court's power to issue the disputed injunction. 129  The court
concluded that the district court "obviously lacked the power" to enter
the provision based upon consent, because there had never been any
consent by the parties. i s The court of appeals also could not find any
evidence in the record that plaintiffs had ever filed a motion seeking an
injunction.'' Consequently, the Eleventh Circuit concluded that the
district court had acted sua sponte in entering the injunction and
implementing the disputed paragraph of Consent Decree 11.132 Finding
the district court's actions "procedurally improper," the Eleventh Circuit
reversed the injunction and remanded the case for further proceed-
ings.' "

3. Attorney Fees. Awards of attorney fees for defendants in Title
VII actions have always been difficult to obtain, much less collect. This
trend continued with the Eleventh Circuit's decision in Bonner v. Mobile
Energy Services Co. 34 Plaintiffs previously brought an action against
defendant pursuant to Title VII, the ADEA, and Employee Retirement
Income Security Act ("ERISA"). After entering summary judgment for
defendant on all claims, the district court then awarded defendant
attorney fees of $71,833.04 for its defense of the Title VII action. 135 On
appeal, the Eleventh Circuit initially recited the familiar Christiansburg
Garment Co. v. EEOC 136 standard governing the award of attorney
fees to Title VII defendants.'3 7 This standard is that fees are available
if the plaintiff's action is determined to be "frivolous, unreasonable, or

128. 251 F.3d at 1354-56.
129. Id. at 1357.
130. Id.
131. Id.
132. Id. at 1358.
133. Id.
134. 246 F.3d 1303 (11th Cir. 2001).
135. Id. at 1304 n.4.
136. See 434 U.S. 412 (1978).
137. 246 F.2d at 1304.
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without foundation, even though not brought in subjective bad
faith."3 ' However, the court of appeals found that the district court
must also consider the Eleventh Circuit's Sullivan v. School Board of
Pinellas County139 factors: (1) whether the plaintiff established a
prima facie case, (2) whether the defendant offered to settle, and (3)
whether the trial court dismissed the case prior to trial.4 ° Applying
these factors, the court stated that the district court had assumed in its
decision that plaintiffs had established a prima facie case and also
pointed out that defendants had offered plaintiffs $125,000 to settle the
case.141  Agreeing that plaintiffs case was "markedly weak," the
Eleventh Circuit nonetheless found that the case was not so "patently
devoid of merit as to be frivolous" and reversed the district court's award
of attorney fees. 14 2

II. AGE DISCRIMINATION IN EMPLOYMENT ACT

The court of appeals weighed in on one of the hot topics of the year:
whether disparate impact claims may be brought under the ADEA."'
The court answered the certified question in the negative, holding as a
matter of first impression that such claims may not be brought under
the ADEA.'4

Acknowledging that the language of the ADEA closely parallels Title
VII, the court of appeals concluded that the text of the two laws differed
in important respects. 45  Section 623(f)(1) of the ADEA explicitly

138. 434 U.S. at 421.
139. 773 F.2d 1182 (11th Cir. 1985).
140. 246 F.3d at 1304.
141. Id. at 1305.
142. Id.
143. See Adams v. Fla. Power Corp., 255 F.3d 1322 (11th Cir.), cert. granted, 122 S. Ct.

643 (2001), cert. dismissed, 122 S. Ct. 1290 (April 1, 2002).
144. Id. at 1326. The circuit courts are divided on this issue. Those agreeing with the

Eleventh Circuit include the First, Third, Sixth, Seventh, and Tenth Circuits. See Mullin
v. Raytheon Co., 164 F.3d 696, 700-01 (1st Cir. 1999), cert. denied, 528 U.S. 811 (1999);
Ellis v. United Airlines, Inc., 73 F.3d 999, 1006-07 (10th Cir. 1996); DiBiase v. SmithKline
Beecham Corp., 48 F.3d 719, 732 (3d Cir. 1995); Lyon v. Ohio Educ. Ass'n & Prof'l Staff
Union, 53 F.3d 135, 139 n.5 (6th Cir. 1995); EEOC v. Francis W. Parker School, 41 F.3d
1073 1076-77 (7th Cir. 1994). The Second, Eighth, and Ninth Circuits have ruled that the
disparate impact theory may be used to pursue ADEA claims. See Smith v. City of Des
Moines, 99 F.3d 1466, 1469-70 (8th Cir. 1996); EEOC v. Borden's Inc., 724 F.2d 1390, 1394-
95 (9th Cir. 1984); Geller v. Markham, 635 F.2d 1027, 1032 (2d Cir. 1980). The Supreme
Court granted certiorari to review the Eleventh Circuit decision in Adams, 122 S. Ct. 643
(2001). Certiorari was subsequently dismissed as improvidently granted in Adams v.
Florida Power Corp., 122 S. Ct. 1290 (April 1, 2002).

145. 255 F.3d at 1325.
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provides that an employer may "take any action otherwise prohibited...
where the differentiation is based on reasonable factors other than
age." 4 ' Because this textual provision is distinguishable from that
portion of Title VII permitting disparate impact claims under that
law,'47 the court decided that serious doubt existed about the correct-
ness of extending the disparate impact theory of liability to ADEA
cases. 4 ' While acknowledging that the Second, Eighth, and Ninth
Circuits allow ADEA disparate impact claims,' the court also noted
that the First, Third, Sixth, Seventh, and Tenth Circuits do not. 5 '
Concluding that the reasoning of the Tenth and First Circuits was more
persuasive on this issue, the Eleventh Circuit panel sided with the
majority of other circuit courts on this issue, holding that disparate
impact claims may not be brought under the ADEA."5 '

Judge Barkett concurred with the majority decision, but for entirely
different reasons.'52 In her opinion, Adams's complaint in the case
below did not sufficiently allege a disparate impact claim.6 8 She
therefore felt it was "unnecessary and premature" for the panel to
address the question of whether such claims are cognizable under the
ADEA.'5

In Cofield v. Goldkist, Inc.,' the court emphasized that the McDon-
nell Douglas analysis 56 applies to ADEA claims. 157  The panel af-
firmed the district court's grant of summary judgment for defendant
because of plaintiff's failure to demonstrate that the defendant's
articulated reason for its adverse employment action was pretextual. 55

The court instructed in its opinion that the same McDonnell Douglas
analysis applied to a plaintiff's ADEA claim as applied to her Title VII
claim.' 59

146. 29 U.S.C. § 623(f)(1).
147. 255 F.3d at 1325.
148. Id.
149. Id. at 1324.
150. Id. at 1324-25.
151. Id. at 1326
152. 255 F.3d at 1326 (Barkett, J., concurring).
153. Id.
154. Id. "I think it especially unwise because this question does not lend itself to a

pronouncement in the abstract." Id.
155. 267 F.3d 1264 (11th Cir. 2001).
156. 411 U.S. 792 (1973).
157. 267 F.3d at 1267-68.
158. Id. at 1268.
159. Id. at 1267-68.
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III. EQUAL PAY ACT

One noteworthy Equal Pay Act case was announced during the survey
period. In Harrington v. Cleburne County Board of Education,"6 the
court was presented with a procedurally interesting case. Harrington
sued her employer on a variety of different legal theories, including one
claim that she had been paid less for her administrative job than
comparable whites and males. 6' The district court granted summary
judgment for defendant on Harrington's equal pay claim because she had
accepted her job (and the salary she was attempting to place at issue) in
settlement of an earlier discrimination action. 162 The district court
reasoned that Harrington could not enter into a settlement and then
later challenge as discriminatory the consideration in that settle-
ment.163

After granting defendant partial summary judgment, the district court
then sua sponte imposed on plaintiff its standard "special order" in
disparate impact employment discrimination cases.". The special
order at issue required employment discrimination plaintiffs to select
from among three options for refining their claims and authorized
defendants to decide whether to require plaintiffs to make such a
choice. 165  Defendant required Harrington to choose from the options
afforded her pursuant to the special order.6 6 Facing what she would
later claim was a Hobson's Choice, Harrington opted to pursue claims of
intersectional discrimination on the theory that she had been treated

160. 251 F.3d 935 (11th Cir. 2001).
161. Id. at 936-37.
162. Id. at 937.
163. Id.
164. Id.
165. Id. The order in question, entitled a "Special Order in Cases of Disparate

Treatment in Which More Than One Proscribed Motivational Factor Is Alleged," required

plaintiffs appearing in this district court in such cases to select among three options for
refining their claims, if a defendant opted to put them to such a choice. Id.

First, the plaintiff may limit her claims to one alleged basis of discrimination (for
example, race) and abandon all claims resting on other bases (such as ones for sex
discrimination). Second, she may choose to pursue an 'intersectional' theory of
discrimination, that is that the defendant treated her disparately because she
belongs simultaneously to two or more protected classes. Third, she may elect to
claim distinct grounds of discrimination (e.g., the defendant discriminated against
her either because she is black, or because she is female, or both).

Id. But, according to the court of appeals, the third option carries with it a price. Such

claims must be tried separately to the same jury and the defendant chooses which of these
claims are tried first. Id. at 939.

166. Id.
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disparately because she is a black woman. 1 7 Defendant prevailed at
the subsequent trial called for under the special order after plaintiff
selected this option." On appeal Harrington argued that the special
order deprived her of her right to try her case as she wished." 9

While observing that her complaint in "[tihis action is a poster child
for confusion in pleading," 7° and that the court of appeals had previ-
ously "deplored muddled complaints in employment discrimination and
civil rights cases and urged district courts to 'take a firm hand' in
assuring efficient and clear proceedings on claims deserving trial,"'7 '
the panel nevertheless determined that the district court had simply
gone too far with its special order.'72

According to the panel, the district court's first mistake was to allow
the defense the right to select the order in which a plaintiff such as
Harrington was required to try her claims.17

3

We thus think the Court abused its discretion in not leaving to
Harrington the option of deciding the order in which her claims are
tried, or at least in not determining the order of trials on some neutral
basis, such as the order in which the complaint pleads the claims
grounded on different kinds of discrimination.'74

Additionally, the panel determined that the district court had also erred
in deeming the defendant to be a prevailing party in the action.17
"That signal serves no imaginable purpose other than cowing Harrington
into taking the special order's second option, however that may benefit
the Court."

76

Unfortunately, Harrington leaves trial judges with little meaningful
instruction on how to respond to muddled employment discrimination
complaints. The district courts are unable to derive useful instruction
from this decision as to how to assure efficient and clear proceedings on
claims deserving trial.

167. Id.
168. See id.
169. Id. at 938-39.
170. Id. at 938.
171. Id. (quoting Chapman v. AI Transport, 229 F.3d 1012, 1027 (11th Cir. 2000) (en

banc)).
172. Id.
173. Id. at 938-39.
174. Id. at 939.
175. Id. Under a provision of the special order, the district court deemed defendant to

be a prevailing party in any partial trial in which the defense secures a defense verdict.
Id. at 941.

176. Id. at 939.
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IV. AMERICANS WITH DISABILITIES ACT

The long feared wave of ADA cases continues to wash up on the
judicial beach. Fourteen notable ADA decisions construing various
aspects of the disability law were decided during the survey period.
Most notably, three important Supreme Court appeals were announced.

A. Attorney Fees

In Buckhannon Board Care Home, Inc. v. West Virginia Department
of Health & Human Resources,177 the Supreme Court rejected the
attempted application of the catalyst theory to attorney fees awards
under the ADA. In a five to four decision,7 ' the Court determined
that the fee-shifting provisions of the ADA require a party to be awarded
some relief before she can be considered a "prevailing party" for purposes
of a fee award.179 Consequently, the issue of whether the catalyst
theory is a permissible basis for an award of attorney fees under the
ADA now appears settled.80

B. Reasonable Accommodation

Perhaps the most widely reported ADA case decided by the Supreme
Court during the survey period was PGA Tour, Inc. v. Martin.'8'
Casey Martin's physical maladies are now well known to the general
public. He is a professional golfer who suffers from a circulatory
disorder that makes it extremely painful for him to walk.'82 As an
accommodation for his disability, Martin sought to use a golf cart to
participate as a professional golfer on the PGA Tour.'83 The PGA Tour
denied his request, contending that use of the cart would "fundamentally
alter the nature" of its tournaments.' Martin was widely reported in
the popular media and perhaps brought more attention to the definition-

177. 532 U.S. 598 (2001).
178. Chief Justice Rehnquist delivered the opinion of the Court, in which Justices

O'Connor, Scalia, Kennedy, and Thomas joined. Justice Ginsburg filed a dissenting opinion
in which Justices Stevens, Souter, and Breyer joined. Id. at 599.

179. Id. at 600.
180. Id. at 605.
181. 532 U.S. 661 (2001).
182. Id. at 668.
183. Id. at 669.
184. Id. at 670. 42 U.S.C. § 12182(b)(2)(A)(ii) provides a limited exception to the

general prohibition against disability discrimination. If an entity can demonstrate that
making a modification would fundamentally alter the nature of the goods, services,
facilities, privileges, advantages, or accommodations it provides, it may be excused from
liability for such discrimination under the ADA. 42 U.S.C. § 12182(b)(2)(A)(ii).
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al complexities of the ADA and its most elusive notion of "reasonable
accommodation" than any lawsuit has since the ADA became law in
1990.

The Supreme Court concluded that allowing Martin to use a golf cart
while other players walked the course would not fundamentally alter the
tournament level game of professional golf as performed on the PGA
Tour. 185 After reviewing the long history of the game of golf and its
evolution into a professional sport, the Court reasoned that the use of
carts was not inconsistent with the fundamental character of the
game.18 6

Two reasonable accommodation decisions were rendered by the circuit
courts during the survey period. In Lowe v. Alabama Power Co.,"17 a
double amputee successfully argued that he might be able to perform the
job of mechanic and, therefore, a summary judgment against him on his
reasonable accommodation claim had been improper.' Lowe brought
a failure to accommodate claim against Alabama Power after he was
denied a bid to the position of mechanic.8 9 Alabama Power had
successfully argued below that its actions were in accordance with the
law because its company doctor had determined that Lowe could not
perform the job functions of the position at issue. 9 The court of
appeals found error in that ruling, concluding that the company
physician had not based his medical opinion on a timely particularized
assessment of Lowe's capabilities.' 9'

The court of appeals determined that the doctor's decision to impose
work restrictions on Lowe was based only on a brief meeting that the
doctor had with Lowe one and a half years earlier while Lowe was on a
medical leave of absence.'92 The company doctor did not examine or
talk to Lowe again, but instead issued an opinion imposing restrictions
on Lowe based upon this cursory earlier examination. "'93 The court
concluded that the doctor's opinion and Alabama Power's subsequent
decision that Lowe was not able to perform mechanic work safely was
not based on particularized facts using the best available objective
evidence as required by the ADA and the implementing regulations.'94

185. 532 U.S. at 690.
186. Id.
187. 244 F.3d 1305 (11th Cir. 2001).
188. Id. at 1306.
189. Id.
190. Id. at 1307-08.
191. Id. at 1309.
192. Id.
193. Id.
194. Id.
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Lucas v. W.W. Grainger, Inc.9' was the other reasonable accommo-
dation case decided during the survey period. Affirming the district
court in all respects, the court of appeals concluded that Lucas failed to
meet his burden of demonstrating that any of the numerous accommoda-
tions he sought for various positions were reasonable.'96 The decision
is instructive because Lucas had actually proposed possible accommoda-
tions for a number of different jobs. Defendant successfully demonstrat-
ed to the satisfaction of the district court and the court of appeals that
none of the accommodations suggested by Lucas was reasonable. 9 v

C. Arbitration Agreements

The third noteworthy Supreme Court ADA case reported during the
survey period was Equal Employment Opportunity Commission v. Waffle
House, Inc.'98 In this decision, the Court determined that the EEOC
is not bound by arbitration provisions contained in private employment
agreements.199

The ruling appears to be a partial pullback from last term's broad
endorsement of private arbitration. Last term, the justices said workers
who sign arbitration clauses in connection with their employment cannot
later take claims encompassed by such agreements to court.200  In
Waffle House, the Court decided that Congress had given the EEOC
separate authority to sue on behalf of discrimination victims and that
such authority could not be extinguished by private arbitration
agreements.2°1

Eric Baker had been hired as a short order cook by Waffle House, but
was fired a few weeks later after having a seizure at work.0 2 He filed
a charge of disability discrimination against Waffle House under the
ADA.2"3 Baker had agreed as a condition of employment to arbitrate
"any dispute or claim" arising from his work.20 4 Under the agreement,
Baker was barred from bringing a private cause of action.2 6 After
conciliation efforts proved unsuccessful, the EEOC brought suit against
Waffle House on Baker's behalf. Waffle House argued that the EEOC

195. 257 F.3d 1249 (11th Cir. 2001).
196. Id. at 1255-60.
197. Id.
198. 122 S. Ct. 754 (2002).
199. Id. at 766.
200. Circuit City Stores v. Adams, 532 U.S. 105 (2000).
201. 122 S. Ct. at 766.
202. Id. at 758.
203. Id.
204. Id.
205. Id.
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206was precluded from doing so because of the arbitration provision.
The Court held that the EEOC was lawfully and independently entitled
to pursue such claims, notwithstanding a former employee's agreement
not to do S0.207 Justice Thomas, in dissent, contends that because of
the decision "employees will be allowed two bites of the apple."2

1
8

D. Standing

In Johnson v. K Mart Corp.,2"9 a panel of the Eleventh Circuit Court
of Appeals tackled, at least to some measure, the issue of discrimination
among health benefits under disability plans. Many disability plans
provide different levels of benefits based on the nature of the disabling
condition.210 Such plans provide a lesser level of benefit for mental, as
opposed to physical, disabilities.21' The court determined that the
denial of a long term disability benefit on the ground that the claimant
is mentally disabled is exactly the type of discrimination that is
prohibited by the ADA, unless the safe harbor provision of the Act
exempts such acts of discrimination from liability.212 Section 12201(c)
of the ADA provides an employer with an exemption from liability for a
bona fide benefit plan as long as the exemption is not used as a
"subterfuge to evade the purposes of the ADA."213 The key issue in
Johnson was whether K Mart's adoption of the mental health cap
constituted a permitted use of the safe harbor provision.21 '4 Because
the case was before the court on appeal from a motion to dismiss, this
issue had not been decided by the trial court.215

The panel concluded that previous circuit precedent on the question
of standing of a former employee had been wrongly decided and
overruled by a subsequent Supreme Court decision.21 '6 The district
court granted K Mart's motion to dismiss Johnson's complaint on
standing grounds in reliance on Gonzalez v. Garner Food Services,
Inc.2"' The panel expressly overruled Gonzalez in this appeal on the

206. Id. at 758-59.
207. Id. at 766.
208. Id. at 773 (Thomas, J., dissenting).
209. 273 F.3d 1035 (11th Cir. 2001).
210. Id. at 1048-49.
211. Id. at 1049.
212. Id. at 1059-60.
213. Id. at 1056.
214. Id. at 1056-60.
215. Id. at 1060.
216. Id. at 1038-48.
217. 89 F.3d 1523 (11th Cir.), rehearing denied, 104 F.3d 373 (11th Cir. 1996), cert.

denied, 520 U.S. 1229 (1997).
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basis of the Supreme Court's decision in Robinson v. Shell Oil Co. 21
8

In Gonzalez, the Eleventh Circuit Court of Appeals had determined that
a former employee is not included within the definition of employee
contained in Section 12111(4) of the ADA and, therefore, has no standing
to sue his former employer under the ADA over any postemployment
benefit.219 Concluding that Robinson now mandates the conclusion that
Gonzalez is no longer good law, this panel expressly overruled Gonzalez
and remanded Johnson for a determination of whether the ADA safe
harbor provisions indeed exempt this type of discrimination.220

E. Worksharing Agreements

Maynard v. Pneumatic Products Corp.22' underscores the difficult,
if not sometimes simply impossible, task of making sense out of
worksharing agreements.22 2 Maynard appealed from the grant of
judgment as a matter of law for defendant after he failed to prove to the
district court's satisfaction that he had timely filed a charge of discrimi-
nation with the EEOC.223 Maynard filed his charge of discrimination
with the EEOC in Florida, a deferral state, but never filed a charge with
the Florida Commission on Human Relations ("FCHR"), the agency
established under Florida law with authority to grant and seek relief for
the claimed unlawful employment practice at issue. 224 Maynard's
decision to proceed at the administrative stage imposed upon him the
burden of proving to the district court at the trial stage that he had

218. 519 U.S. 337 (1997).
219. 273 F.3d at 1040 (citing Gonzalez, 89 F.3d at 1528).
220. Id. at 1037.
221. 256 F.3d 1259 (11th Cir. 2001).
222. Plaintiffs who bring suit under the ADA (and the other fair employment laws)

must first file an administrative charge of discrimination with the EEOC within 180 days
of the adverse employment action. See 42 U.S.C. § 2000e-5(c). Failure to do so bars the
claim. See Zillyette v. Capital One Fin. Corp., 179 F.3d 1337, 1339 (11th Cir. 1999). This
charge filing period is extended to 300 days if the charging party is complaining in a
deferral state; that is, one in which state law prohibits the employment practice at issue
and establishes fair employment practice agencies with authority to grant or seek relief for
such practices. 42 U.S.C. §§ 12101 to 12213; see 42 U.S.C. §§ 2000e-5(c), (e)(1). Deferral
states enter into worksharing agreements with the EEOC, whereby the deferral state
waives the right to investigate a charge during a sixty day deferral period. See 42 U.S.C.
§ 2000e-5(e)(1); 42 U.S.C. § 2000e-8(b). This waiver may constitute a termination of the
states proceedings, see EEOC v. Commercial Office Products Co., 486 U.S. 107, 125 (1988),
thereby making a charge filed after the 240th day timely by virtue of the deferral state's
termination of its proceedings before the 300th day. 256 F.3d at 1263.

223. 256 F.3d at 1261.
224. Id. See FLA. STAT. §§ 760.01 to 760.11 (2001).
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timely filed his charge with the EEOC.225 Maynard filed his charge
with the EEOC 292 days after Pneumatic terminated his employ-
ment.2 25 Maynard was unable to demonstrate to the district court that
he could surmount the hurdles to a timely charge. 227  The panel
concluded that the only way that Maynard could have proven to the
district court that he had cleared these hurdles was to have introduced
the EEOC-FCHR worksharing agreement into the record below, and
because he had not, the district court was affirmed.2 28

F Qualified Individuals

In Waddell v. Valley Forge Dental Associates, Inc.,229 the court of
appeals tackled another perplexing ADA definitional issue: Who is a
"qualified individual" within the meaning of the ADA? According to this
decision, HIV positive dental hygienists are not.

During a routine employment-related examination, Waddell, a dental
hygienist, tested positive for the HIV virus. Concerned over the
possible risks of disease transmission to patients because of the nature
of dental hygiene work, defendant consulted with medical authorities
concerning such risks.23 ' Those medical authorities indicated to
defendant that the risk was real.232 Accordingly, defendant informed
Waddell that he could no longer treat patients because of his HIV
positive status.23

' Dental Associates then offered Waddell clerical
work at roughly half his dental hygienist salary.234  Waddell refused
the offer; consequently, defendant was forced to terminate his employ-
ment, causing Waddell to sue.235

The district court granted summary judgment in favor of the dental
practice, finding that because of his HIV status, Waddell was not

225. 256 F.3d at 1263.
226. To be entitled to the 300 day filing period, Maynard had to prove that he filed his

charge with the FCHR before the 300th day following his termination. Additionally,
because he filed his charge more than 240 days after his termination, he had to prove that
the FCHR terminated its proceedings on his charge before the 300th day following his
termination. Id. at 1263. This was so because Florida is a deferral state with the standard
EEOC worksharing agreement providing a 60 day period of deferral. Id.

227. Id. at 1264.
228. Id.
229. 276 F.3d 1275 (11th Cir. 2001), cert. denied, 2002 WL 496745 (May 28, 2002).
230. Id. at 1278.
231. Id.
232. Id.
233. Id.
234. Id.
235. Id.
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qualified to be a dental hygienist.236  The court of appeals af-
firmed.237 The court of appeals ruled that the district court had
correctly concluded that Waddell was not a qualified individual with a
disability because he posed a significant risk to others in this particular
line of work.2

38

G. Substantial Limitation of Major Life Activity

In Chenoweth v. Hillsborough County,239 the court addressed wheth-
er the temporary inability to drive constitutes an impairment substan-
tially limiting a major life activity. Chenoweth argued that her inability
to drive as a result of her epilepsy substantially limited her ability to
work.24 ° Looking to Chenoweth's individual circumstances, the court
concluded, however, that she had failed to produce any evidence
indicating that she was unable to perform her job simply because she
could not legally obtain a driver's license for a period of time.24'

Chenoweth was a registered nurse employed by the County Depart-
ment of Health and Social Services.242 Her job was to review patient
hospital files for utilization. She normally drove to and from work and
between different sites where she carried out file review for the County.
At some point during her employment, she suffered a seizure and was
prohibited from driving for six months as a result. She requested that
the County permit her to work at home as an accommodation during the
six month period. The County refused and instead agreed to eliminate
her driving between different work sites. Chenoweth sued, claiming
disability discrimination.2 " The panel affirmed the conclusion of the
district court that Chenoweth had failed to provide any evidence below
that she was unable to perform her job as a result of her temporary
inability to drive.2 44

236. Id. at 1278-79.
The district court found that Waddell's job entailed 'exposure-prone' procedures
as that term has been defined by the [Centers for Disease Control], and that the
necessity of performing the procedures made Waddell a direct threat under the
standard we set forth in Onishea v. Hopper, 171 F.3d 1289, 1299 (1lth Cir. 1999)
(en banc).

Id.
237. 276 F.3d at 1284.
238. Id.
239. 250 F.3d 1328 (11th Cir. 2001).
240. Id. at 1328-29.
241. Id. at 1330.
242. Id. at 1329.
243. Id.
244. Id. at 1330.
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H. Sovereign Immunity

Garrett v. University of Alabama at Birmingham24 5 made another
visit to the court of appeals during the survey period, following a remand
from the Supreme Court.246 In this year's Garrett decision, the court
of appeals agreed with the Supreme Court that the Eleventh Amend-
ment to the United States Constitution bars suits in federal courts by
state employees to recover money damages under the ADA.2 47

I. Associational Discrimination

Wascura v. City of South Miami 248 articulated the prima facie case
requirements for an ADA associational discrimination claim. To
establish such a claim, a plaintiff must allege: (1) that she was
subjected to an adverse employment action; (2) that she was qualified for
the job at the time; (3) that her employer knew at the time that she had
a relative with a disability; and, (4) that the adverse employment action
occurred under circumstances that raised a reasonable inference that the
disability of the relative was a determining factor in the employer's
decision.249

J. Collateral Estoppel

In Shields v. BellSouth Advertising & Publishing Co.,250 the court
concluded that Georgia plaintiffs are barred by Georgia's collateral
estoppel rule from relitigating discrimination issues decided in Georgia
unemployment benefits proceedings.25 '

After he was terminated from employment by BellSouth, Shields
applied for unemployment compensation benefits. 2  During the

245. 261 F.3d 1242 (11th Cir. 2001).
246. Id., opinion vacated in part, 276 F.3d 1227 (11th Cir. 2001). In Garrett v.

University of Alabama at Birmingham Board of Trustees, 193 F.3d 1214 (11th Cir. 1999),
the Eleventh Circuit, relying on Circuit precedent established in Kimel v. Florida Board
of Regents, 139 F.3d 1426 (11th Cir. 1998), rev'd, 528-U.S. 62 (2000), ruled that the ADA
abrogated state sovereign immunity. As we reported last year, the Supreme reversed
Kimel, finding that Congress had exceeded its authority. See Corbin & Duvall, supra note
5, at 1391-92.

247. 261 F.3d at 1244.
248. 257 F.3d 1238 (11th Cir. 2001).
249. Id. at 1242 (relying on Hilburn v. Murata Elecs. N. Am., Inc., 181 F.3d 1220, 1226

(11th Cir. 1999) (Title VII)).
250. 254 F.3d 986 (lth Cir. 2001). We also first reported on Shields in last year's

survey article. See Corbin & Duvall, supra note 5, at 1391-92.
251. 254 F.3d at 987.
252. Id. at 986. See also 228 F.3d 1284 (11th Cir. 2000).
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proceeding that followed in state court, a Georgia superior court found
that there was no evidence that Shields had been terminated due to his
alleged disability.2 5

In reliance on the state court finding, the district court dismissed
Shields's disability discrimination claim pursuant to Georgia's collateral
estoppel doctrine.254 Last year, the court of appeals certified to the
Georgia Supreme Court the question of whether the doctrine barred
Shields's attempt to relitigate the issue in the context of a wrongful
termination lawsuit.255 The Georgia Supreme Court answered the
question in the affirmative. 6 Consequently, Shields's attempted ADA
claim was barred.25 '

V. CiVIL RIGHTS ACTS OF 1866

A. Immunity

In Taylor v. Alabama Intertribal Council Title IV J.TRA. ,258 a non-
American Indian former employee brought a § 1981 race discrimination
suit against her former employer. 9 The district court concluded that
Taylor's claim was barred under Alabama's two year statute of
limitations. On appeal from that ruling, the court of appeals
affirmed the dismissal of the action, but on the ground that the action
was barred instead by the new, evolving doctrine of Indian sovereign
immunity. 1 The opinion is instructive for those practitioners con-
fronted with this "unique legal concept."2 62

The court in Lambert v. Fulton County263 decided that certain county
officials were not entitled to qualified immunity from claims brought by
white supervisors who alleged they were disciplined due to their race.
Finding that such intentional discrimination by a state actor violates
clearly established law, the panel concluded that county officials may
thus be held liable for punitive damages for such violations.2

253. 254 F.3d at 986.
254. Id.
255. Id. See also 228 F.3d at 1290.
256. 254 F.3d at 987.
257. Id.
258. 261 F.3d 1032 (11th Cir. 2001).
259. Id. at 1034.
260. Id.
261. Id. at 1037.
262. See id. at 1035-36 (for a detailed discussion of the doctrine and its application to

claimed discriminatory employment decisions made by Indian tribes).
263. 253 F.3d 588 (11th Cir. 2001).
264. Id. at 596-97.
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B. Section 1983

1. Municipal Liability. Griffin v. City of Opa-Locka265 involved
the question of a municipality's liability for a sexual assault committed
by its city manager on a city employee.266 The court determined that
the city could not be held liable under § 1983 for the rape unless the city
had a custom or policy of ignoring or tolerating rape or sexual as-
sault.

2. Due Process. Cannon v. City of West Palm Beach26 concerned
the question of whether a public employee has a right to a Buxton v. City
of Plant City269 type hearing when denied a promotion."' The panel
decided no, declining the invitation to extend Buxton, under such
circumstances. 271  The court concluded that denial of a promotion is
insufficient to establish the right to a name clearing hearing.2 72 A
"discharge or more" is required in order for a public employee to be
entitled to a Buxton hearing.2 78

Finally, in Mason v. Village of El Portal,274 the court concluded that
a racially discriminatory motive attributable to only one member of a
five member village council cannot give rise to municipal liability.275

Plaintiff, the former village police chief, was only able to demonstrate a
racial animus on the part of one of the three members of the village
council who voted not to renew his employment contract.27 6 The trial
court determined that the alleged racially discriminatory motive of only
one member of a three member majority of a five member council cannot
give rise to municipal liability.277 The court of appeals agreed and
affirmed.2 78

265. 261 F.3d 1295 (11th Cir. 2001).
266. Id. at 1298-99.
267. Id. at 1307-08.
268. 250 F.3d 1299 (1lth Cir. 2001).
269. 871 F.2d 1037, 1042-43 (11th Cir. 1989).
270. 250 F.3d at 1303.
271. Id.
272. Id.
273. Id. (relying on Oladeine v. City of Birmingham, 963 F.2d 1481, 1486 (11th Cir.

1992)).
274. 240 F.3d 1337 (11th Cir. 2001).
275. Id. at 1339.
276. Id. at 1340.
277. Id. at 1339.
278. Id.
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VI. CONCLUSION

Employment discrimination litigation continued to represent a major
portion of the workload of the court of appeals during the survey period.
Decisions significant to the jurisprudential development of employment
law continue to emanate from the United States Court of Appeals for the
Eleventh Circuit.


