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I. INTRODUCTION

The 2001 survey period turned out to be an interesting year for
constitutional civil rights in the Eleventh Circuit. True to form,
virtually all of the cases addressed high profile issues arising under the
First Amendment. Four cases applied the balancing test announced in
Pickering v. Board of Education' for assessing public employee speech.
One case dealt with a public employee's right to procedural due process
after he was stigmatized by his employer. One case dealt with a prior
restraint. One case explored the difference between speech and conduct.
One case dealt with First Amendment access to traditional public fora.
Two cases dealt with zoning ordinances that regulate adult businesses.
One case addressed freedom of association. Two cases dealt with
regulating campaign speech. Finally, two cases dealt with religion.

II. FIRST AMENDMENT

A. Free Speech

1. Public Employee Speech. In Anderson v. Burke County,2 the
Eleventh Circuit employed the Pickering v. Board of Education3

balancing test to decide whether a public employee, who was placed on
probation for one year and demoted for exercising his First Amendment
rights, had proved his case.4 Reversing the district court, the Eleventh
Circuit ruled that the public employer was entitled to qualified

* Professor of Law, Nova Southeastern University. Pomona College (B.A., 1974);

University of California, Berkeley (J.D., 1977); Georgetown University (LL.M., 1984).
1. 391 U.S. 563 (1968). See infra text accompanying note 3.
2. 239 F.3d 1216 (11th Cir. 2001).
3. 391 U.S. 563 (1968).
4. 239 F.3d at 1219.
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immunity when the applicable law had not already been clearly
established.5

Plaintiff, a captain with the county emergency management agency
and president of a firefighters and rescue service employees union,
distributed a questionnaire to candidates for political office. As a
consequence, plaintiff was placed on probation for one year and demoted.
After the district court granted the individual defendants qualified
immunity on the freedom of association claim but denied it on the
freedom of speech claim, defendants appealed to the Eleventh Circuit.6

The court set out the four parts of the test for weighing First Amend-
ment retaliation claims: (1) whether the public employee's speech
touched on a matter of public concern; (2) if so, whether the employee's
First Amendment right outweighed the employer's interest in running
a public workplace; (3) whether the employee's speech played a
substantial part in the employer's decision to discipline the employee;
and (4) if the employee establishes the preceding factors, whether the
employer proved "by a preponderance of the evidence, that 'it would have
reached the same decision ... even in the absence of the protected con-
duct."'

7

The Eleventh Circuit determined that some of the questions on the
questionnaire touched on a matter of public concern, even though it
appeared the questions were used to complain about being overworked
and underpaid.8 Turning to the second part of the test, the court
concluded that the Pickering balancing tipped in defendant's favor.9

The court stressed the following points: (1) a public employer need not
wait for disruption or disturbance to occur before acting; (2) plaintiff
limited the questionnaire to a small audience, which weighs against
protected speech; and (3) a public employer's interest in regulating
speech is more pronounced when paramilitary organizations are
involved.1° The court did not address the third and fourth parts of the
test, concluding instead that even if it were mistaken on the merits, the
individual defendants were nonetheless entitled to qualified immun-
ity.

11

5. Id. at 1222.
6. Id. at 1218-19.
7. Id. at 1219 (quoting Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274,

287 (1977)).
8. Id. at 1220.
9. Id. at 1222.

10. Id. at 1221-22.
11. Id. at 1222.
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In Chesser v. Sparks,12 the Eleventh Circuit ruled that the public
employer was entitled to qualified immunity on the public employee's
§ 1983 claim, alleging her employer retaliated against her for exercising
her First Amendment rights." Reversing the district court, the
Eleventh Circuit ruled that the public employer was entitled to qualified
immunity when the employee failed to allege the violation of a clearly
established right.14

Plaintiff alleged defendant retaliated against her after she authorized
overtime wages paid to sheriff's department employees in violation of her
supervisor's express instructions." Applying the four-part First
Amendment retaliation test, the Eleventh Circuit addressed whether
plaintiff's speech touched on a matter of public concern.'6 After
examining the content, form, and context of plaintiff's speech, the court
concluded that it was not of public concern.' 7 While plaintiff's speech
"may not have been 'only of personal interest,"' she was merely speaking
as an employee when she told her supervisor that the County could not
lawfully refuse to pay overtime wages.18 Concluding also that plain-
tiff's First Amendment rights were outweighed in the second part of the
test by the County's interests, the court saw no reason to examine the
third and fourth parts of the test. 9 Here, the supervisor may reason-
ably have believed that plaintiff was being insubordinate and disruptive
and so was justified in discharging her.20 The court concluded that
plaintiff's First Amendment retaliation claim had no merit.21

Plaintiff also alleged that she was discharged in part because of her
association with her then-husband, a bitter enemy of her supervisor.22

To prevail on this claim, plaintiff had to show that she had a constitu-
tional right and that she suffered adverse employment action for
exercising the right. If so, then the court would apply the Pickering
balancing test to see whether the adverse employment action was
permissible.23 While plaintiff satisfied the two elements, the court
concluded that her employer had an overriding interest in having

12. 248 F.3d 1117 (11th Cir. 2001).
13. Id. at 1120.
14. Id. at 1125.
15. Id. at 1120.
16. Id. at 1122-23.
17. Id. at 1123.
18. Id. (internal citations omitted).
19. Id. at 1124.
20. Id.
21. Id. at 1125.
22. Id. at 1124.
23. Id.
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employees who are not insubordinate.24 The court reversed the decision
of the district court denying the public employer's qualified immunity on
plaintiff's claims.25

In Mason v. Village of El Portal,2 6 the Eleventh Circuit reviewed a
village council's vote not to reappoint a white male police chief who
alleged that he was retaliated against for exercising his First Amend-
ment rights and that he was a victim of racial discrimination." The
court affirmed the district court's grant of summary judgment to El
Portel, concluding in part that the police chief's comments about El
Portel's alleged focus on race in hiring did not figure substantially in his
nonreappointment.28 Moreover, the court affirmed the dismissal of
plaintiff's other civil rights claims.29

Plaintiff, a chief of police, alleged that he was not reappointed in
retaliation for speaking out at El Portel's public safety commission
meeting against what he claimed to be the Commission's undue
emphasis on gender and race in discussing the replacement of a black
police officer who had resigned.3 ° Applying the four-part First Amend-
ment retaliation test, the Eleventh Circuit addressed only the third part
of the test: whether the employee's speech played a substantial part in
the employer's decision, in this case, not to reappoint him.3' Because
there was no evidence that two of the three council members who voted
not to reappoint plaintiff even knew of his controversial statements
made at the Commission's meeting, the court could not conclude that all
three council members' votes not to reappoint plaintiff stemmed from
those statements.3 2

On plaintiff's § 1983 claim of racial discrimination, the district court
concluded that plaintiff made out a prima facie case of racial discrimina-
tion under the McDonnell Douglas Corp. v. Green33 test. Turning to the
legitimate nondiscriminatory reasons offered by the three El Portel
council members, the trial court concluded and the Eleventh Circuit
affirmed that there existed a triable issue of fact whether one council
member's reasons were pretextual but that the other two council

24. Id. at 1125.
25. Id.
26. 240 F.3d 1337 (11th Cir. 2001).
27. Id. at 1338-39.
28. Id. at 1339.
29. Id.
30. Id.
31. Id.
32. Id. at 1340.
33. 411 U.S. 792 (1973).
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members' legitimate reasons were credible. 4 For this reason, the
Eleventh Circuit agreed with the district court that "the alleged racially
discriminatory motive of only one member of a three-member majority
of a five-member council" does not give rise to municipal liability.3 5

Plaintiff also alleged that the three council members who voted
against him conspired to violate his civil rights.3 6 For starters, the
Eleventh Circuit found no abuse of discretion in the district court's
refusal to allow plaintiff to change this claim from § 1985(2) to one
under § 1985(3)."7 On the merits, the Eleventh Circuit agreed with the
district court that plaintiff's § 1985(2) claim fell short on two grounds:
(1) plaintiff failed to allege that the three defendants interfered with the
"'due course of justice in any State or Territory;"''3 and (2) plaintiff was
unable to show that an invidiously discriminatory racial animus
accounted for the decision not to reappoint him.39 Absent conspiracy,
no § 1985(2) claim can prevail.

In McKinley v. Kaplan,4 the Eleventh Circuit reviewed the removal
of an appointed member of a county advisory board who alleged that she
was removed in retaliation for exercising her First Amendment rights.41

The court affirmed the district court's grant of summary judgment to the
defendant, concluding that plaintiff's removal from her at-will appointed
position due to her criticism of county policy did not amount to a
violation of her free speech rights under the First Amendment.42

Plaintiff served as a voluntary, unpaid member of the county's film
board. The commissioner who appointed plaintiff was well known for his
anti-Castro views of Cuba. When it turned out that an organization that
planned to hold a Latin music conference in Miami Beach was doing
business with Cuba, county commissioners withdrew public funding for
the event. In response, plaintiff publicly criticized the Commission's
action. Upon reading plaintiff's statements, the commissioner who
appointed her convinced the Commission to remove plaintiff.43

Applying the four-part First Amendment retaliation test, the Eleventh
Circuit assumed that plaintiff's speech touched on a matter of public
concern, and that the county removed plaintiff for her statement, and so

34. 240 F.3d at 1339.
35. Id.
36. Id. at 1340.
37. Id.
38. Id. (quoting 42 U.S.C. § 1985(2) (1994)).
39. Id.
40. 262 F.3d 1146 (11th Cir. 2001).
41. Id. at 1147.
42. Id.
43. Id. at 1147-48.
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it only addressed the balancing part of the Pickering test." The court
concluded that plaintiff's First Amendment right was outweighed-by the
county's interests.4 The court pointed out "that governments have a
strong interest in staffing their offices with employees that they fully
trust, particularly when the employees occupy advisory or policy-making
roles."46 Moreover, the fact that plaintiff's position involved some
public contact on behalf of the County weighed in favor of the govern-
ment as an employer.47 But the key factor that tipped the Pickering
balance in favor of the County was that plaintiff failed to support the
interests of the County and of the commissioner she was appointed to
serve.4 8 In contrast to elected officials, "appointed officials who serve
at the will of and on behalf of an appointing body ... are expected to
represent and reflect the views of the appointing body."4

' For these
reasons, the Eleventh Circuit concluded that the County Commission
could remove plaintiff without violating her First Amendment rights.5 °

2. Procedural Due Process-Liberty. In Cannon v. City of West
Palm Beach,51 the Eleventh Circuit reviewed the denial of a promotion
of a firefighter who alleged that he was stigmatized by a memorandum
placed in his personnel file.52 The court affirmed the district court's
grant of judgment on the pleadings in favor of the City, concluding
stigma alone did not entitle plaintiff to a name-clearing hearing.53

Plaintiff alleged that his supervisor placed stigmatizing information
in his personnel file, which was the reason he was passed over for a
promotion. Thus, plaintiff argued he was deprived of a liberty interest
without due process of law.54 The court set out the six parts of the
"stigma-plus" test for establishing whether "a deprivation of a public
employee's liberty interest has occurred without due process of law...:
(1) a false statement (2) of a stigmatizing nature (3) attending a
governmental employee's discharge (4) was made public (5) by the

44. Id. at 1150.
45. Id.
46. Id.
47. Id.
48. Id. at 1152.
49. Id. at 1151.
50. Id. at 1152.
51. 250 F.3d 1299 (11th Cir. 2001).
52. Id. at 1300-01.
53. Id. at 1303.
54. Id. at 1300-01.
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governmental employer (6) without a meaningful opportunity for
employee name clearing."5

The Eleventh Circuit determined that plaintiff had established all of
the elements but one; he did not allege that he had been dismissed but
only that time and again he had been passed over for promotion. 6

Under the "stigma-plus" test, however, plaintiff must establish the fact
of the defamation "plus" the violation "of some more tangible interest"
before he triggers the procedural protections of the Due Process
Clause.57 The "plus" part of the test requires an "alteration of legal
status" of a right or status recognized under state law.55 Applying
circuit precedent, the court concluded that absent a discharge or more,
injury to reputation alone is not a protected liberty interest.5 9

3. Prior Restraint. In SunTrust Bank v. Houghton Mifflin Co.,6
the Eleventh Circuit reviewed the issuance of a preliminary injunction
blocking publication of a novel.6 ' Reversing the district court, the
Eleventh Circuit ruled that the injunction amounted to an unlawful
prior restraint in violation of the First Amendment.

Owners of the copyright in the novel Gone With the Wind sued under
the Copyright Act, seeking injunctive relief against publication of an
allegedly infringing book, The Wind Done Gone.63 The court set out the
four-part test for issuing a preliminary injunction:

(1) that there is a substantial likelihood plaintiff will prevail on the
merits; (2) that there is a substantial threat plaintiff will suffer
irreparable injury if the injunction is not granted; (3) that the threat-
ened injury to the plaintiff outweighs the threatened harm the injunc-
tion may do to the defendant; and (4) that granting the preliminary
injunction will not disserve the public interest. 4

The Eleventh Circuit concluded that plaintiff did not carry its burden of
persuasion on each of these elements, making clear that a preliminary
injunction is an extraordinary remedy.65 Ruling that the district court

55. Id. at 1301.
56. Id. at 1301-02.
57. Id. at 1302.
58. Id. at 1302-03.
59. Id. at 1303.
60. 252 F.3d 1165 (11th Cir. 2001) (per curiam).
61. Id. at 1166.
62. Id.
63. 136 F. Supp. 2d 1357 (N.D. Ga. 2001), vacated by 252 F.3d 1165 (11th Cir. 2001).
64. Id. at 1364.
65. 252 F.3d at 1166.
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abused its discretion by issuing a preliminary injunction amounting to
a prior restraint, the Eleventh Circuit vacated the injunction. 6

4. Speech v. Conduct. In Abate of Georgia, Inc. v. Georgia,67 the
Eleventh Circuit reviewed the constitutionality of Georgia's motorcycle
helmet law.8 The court affirmed the district court's order granting a
motion to dismiss, concluding that operating a motorcycle is not speech
within the First Amendment, and that the statute was not unconstitu-
tionally vague. 9

Plaintiff, an association of motorcycle operators, brought a § 1983
claim against the State, challenging the constitutionality of Georgia's
motorcycle helmet law under the First, Fifth, and Fourteenth Amend-
ments. Plaintiff alleged that the state Board of Public Safety did not
publish lists of approved headgear and eye-protective devices, rendering
the statute unconstitutionally vague.7" In rejecting the Fifth Amend-
ment vagueness challenge, the court pointed out that standards have
been promulgated requiring manufacturers to stamp headgear and eye-
protective devices with labels evidencing compliance with the governing
standards.7 1 Moreover, a state appellate court construed the statute as
not requiring the Board to approve specific types of headgear. 2 In
rejecting plaintiff's First Amendment claim, the Eleventh Circuit
concluded that operating a motorcycle is not speech within the First
Amendment.

73

5. Regulating Speech on Traditional Public Fora. In Horton v.
City of St. Augustine, Florida,74 the Eleventh Circuit reviewed the
constitutionality of a city ordinance, and its amended version, which
barred street performances in a four-block area of the city's historic
district.7 ' Reversing the district court and vacating its injunction, the
circuit court ruled (1) that amendments added after the city appealed did
not render the controversy moot; (2) that the ordinance was not
unconstitutionally vague on its face; (3) that the ordinance was not

66. Id.
67. 264 F.3d 1315 (11th Cir. 2001) (per curiam).
68. Id. at 1315-16.
69. Id. at 1316-17.
70. Id. at 1315-16.
71. Id. at 1316.
72. Id.
73. Id.
74. 272 F.3d 1318 (11th Cir. 2001).
75. Id. at 1320-21.
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overbroad; and (4) that the ordinance did not amount to an unreasonable
time, place, and manner restriction.76

Along with other artists and entertainers, plaintiff performed as a
"one-man band" for tourists within the restricted area. After the City
made arrests, seized instruments, and allegedly chilled his expression,
plaintiff sued in federal district court seeking declaratory and injunctive
relief. The district court issued a preliminary injunction, concluding that
the ordinance was unconstitutionally vague.7

On appeal, the Eleventh Circuit addressed four issues: (1) whether
the City's amendment of the ordinance while this appeal was pending
rendered the case moot; (2) whether the ordinance was unconstitutional-
ly vague; (3) whether the ordinance was overbroad; and (4) whether the
ordinance was an unreasonable time, place, and manner regulation.7"
In reviewing the mootness issue, the court made clear that postjudgment
amendments "do not moot a case if they leave other challenged features
substantially undisturbed."79 Given that the amended ordinance left
in place the statutory framework and most of its language, the court
concluded that most of plaintiff's challenges remained alive and
unresolved." This result, the court continued, was reinforced by a
prudential concern: the activity was likely to recur.8'

Turning to the second issue, the Eleventh Circuit ruled that the
district court applied the wrong test for facial challenges grounded on
unconstitutional vagueness.82 To succeed, plaintiff "'must establish
that no set of circumstances exists under which the [ordinance] would
be valid."'83 While acknowledging disagreement over how high the
threshold should be set for facial invalidation, the court concluded that
the amended ordinance was not unconstitutionally vague on its face. 4

The restricted area was precisely identified, the prohibited conduct was
spelled out in detail, and the ordinance used ordinary terms that have
common usage and understanding.8 8

As for plaintiff's overbreadth challenge, the Eleventh Circuit ruled
that this case did not "qualify under the specialized exception for 'prior
restraints on speech' because it does not involve a permitting or licensing

76. Id. at 1320-24.
77. Id. at 1321-23.
78. Id. at 1326-33.
79. Id. at 1326.
80. Id. at 1328.
81. Id.
82. Id. at 1329.
83. Id. (quoting United States v. Salerno, 481 U.S. 739, 745 (1987)).
84. Id.
85. Id. at 1330.
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scheme or other prior review but instead an after-the-fact enforce-
ment." 6 An overbroad law reaches both protected and unprotected
expression, and its application must be unconstitutional in a substantial
number of cases.87 It is harder to prove overbreadth when, as here,
"'conduct and not merely speech is involved."'8 8 The court concluded
the protected expression condemned by the ordinance was insubstan-
tial.89

The court next addressed plaintiff's challenge based on time, place,
and manner by framing the following standards in traditional public
fora: the government may "'enforce regulations of the time, place, and
manner of expression which (1) are content-neutral, (2) are narrowly
tailored to serve a significant government interest, and (3) leave open
ample alternative channels of communication."'9 ° In concluding that
the ordinance was a reasonable time, place, and manner regulation, the
court pointed out that it was viewpoint-neutral, it was fairly tailored to
serve the legitimate goals of crowd and traffic control, and it left open
ample public space outside the four-block area for plaintiff's activities. 91

The court reversed and vacated the district court's preliminary
injunction and remanded the case for further proceedings consistent with
its opinion.92

6. Regulating Adult Businesses. In Flanigan's Enterprises, Inc.
of Georgia v. Fulton County, Georgia,93 the Eleventh Circuit addressed
the constitutionality of a county's adult entertainment code. 94 Affirm-
ing in part, reversing in part, and remanding, the court ruled that (1)
the ordinance flunked intermediate scrutiny because the County's own
local studies failed to establish negative secondary effects from mixing
alcohol with nude dancing, (2) the ordinance did not violate plaintiffs'
procedural due process rights, and (3) the ordinance did not unconstitu-
tionally impair plaintiffs' contract rights.9 5

86. Id. at 1332 (quoting United States v. Frandsen, 212 F.3d 1231, 1236 (11th Cir.
2000)).

87. Id.
88. Id. (quoting Agan v. Vaughn, 119 F.3d 1538, 1542 (11th Cir. 1997)) (internal

citations omitted).
89. Id.
90. Id. at 1333 (quoting Smith v. City of Fort Lauderdale, 177 F.3d 954, 956 (11th Cir.

1999)).
91. Id. at 1333-34.
92. Id. at 1334.
93. 242 F.3d 976 (11th Cir. 2001) (per curiam).
94. Id. at 978.
95. Id. at 982-89.
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A 1997 amendment to the County's adult entertainment code barred
the sale and consumption of alcoholic beverages in plaintiffs' establish-
ments. Plaintiffs brought a § 1983 claim seeking a declaration that the
amended ordinance amounted to a prior restraint and violated the free
speech clause of the First Amendment, the takings clause of the Fifth
Amendment, the equal protection clause, and both the substantive and
procedural guarantees of the due process clause of the Fourteenth
Amendment. The district court concluded the amended ordinance was
constitutional as a matter of law.9"

On appeal, the Eleventh Circuit, citing Supreme Court precedent,
acknowledged that nude dancing is expressive conduct entitled to First
Amendment protection.97 Next, the court addressed whether the
amended ordinance was content-neutral.9 8 Citing circuit precedent, the
court concluded that an ordinance banning nude dancing in businesses
licensed to sell liquor is content-neutral and therefore subject to
intermediate scrutiny under the O'Brien99 test.100 "Regulations
targeting undesirable secondary effects of adult entertainment establish-
ments that serve alcoholic beverages are unrelated to the suppression of
the erotic message conveyed by nude dancing." 1°

"Under O'Brien, an ordinance is valid if: (1) it serves a substantial
interest within the power of the government; (2) the ordinance [advanc-
es] that interest; (3) the interest served is unrelated to the suppression
of free expression; and (4) there is no less restrictive alternative." °2

The first part was satisfied given that the ordinance identified the
following substantial government interests: avoiding declining property
values, increased crime, and community blight. Moreover, the court
summarily concluded that the ordinance satisfied the third and fourth
parts of the O'Brien test.1

1
3

The second part, however, gave the court pause: whether the
ordinance actually furthered those important government interests. 10 4

While not requiring the county to "'conduct new studies or produce
evidence independent of that already generated by other cities,'"1 5 the
court did require some reasonable justification for suppressing protected

96. Id. at 978-82.
97. Id. at 982 (citing City of Erie v. Pap's A.M., 529 U.S. 277 (2000)).
98. Id. at 983.
99. United States v. O'Brien, 391 U.S. 367 (1968).

100. 242 F.3d at 983.
101. Id. at 984.
102. Id.
103. Id.
104. Id. at 985.
105. Id. (quoting City of Erie, 529 U.S. at 283) (internal citations omitted).
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expression. Evidence clearly showed, contrary to expectations, that
property values near the clubs had risen with no signs of blight in the
surrounding area. Moreover, a police study found more crime linked to
clubs that served alcohol without adult entertainment. In sum, there
were no negative secondary effects in this case. The County failed to
establish that its alleged concern had more than merely speculative
grounds or that it was in fact a motivating factor. The County simply
could not ignore its own empirical studies." 6 Accordingly, the court
ruled the ordinance unconstitutional under the O'Brien test because it
did not further the avowed government interests.0 7

Plaintiffs also alleged that the amended ordinance deprived them of
a "vested property right in their [alcohol] beverage and adult entertain-
ment licenses in violation of due process."0 8 Given that plaintiffs
received notice and an opportunity for a hearing before the ordinance
was amended, the court affirmed the district court's ruling that plaintiffs
were accorded due process. 9

Next, the court reviewed whether the County's entire licensing scheme
amounted to an invalid prior restraint."0 In affirming the district
court's decision not to reach the merits of this claim, the Eleventh
Circuit concluded that plaintiffs "failed to plead facts sufficient to notify
[the County] or the court that they challenged the [entire] licensing
scheme.""'

Finally, plaintiffs alleged that the ordinance impaired their right to
contract in violation of the Contracts Clause"' because their leases
stipulated that the premises shall be maintained as a topless nudity bar
and insisted that both clubs hold a liquor license."' In affirming the
district court, the circuit court concluded that even if the ordinance
impaired plaintiffs' contractual leases, the ordinance constituted a valid
exercise of the County's police power."' The court reversed "the grant
of summary judgment on the First Amendment freedom of expression
claim," affirmed "the grant of summary judgment on all other claims,"

106. Id. at 985-87.
107. Id. at 987.
108. Id.
109. Id. at 987-88.
110. Id. at 988.
111. Id.
112. Id. at 989. The United States Constitution provides that "no state shall.., pass

any ... Law impairing the Obligation of Contracts .... " U.S. CONST. art. I, § 10.
113. 242 F.3d at 989.
114. Id.
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and remanded the case for further proceedings consistent with its
opinion ' 15

In Ranch House, Inc. v. Amerson,"' the Eleventh Circuit addressed
the constitutionality of a state's adult entertainment code banning nude
entertainment and operation of adult-oriented businesses within 1,000
feet of specified buildings.117 The court remanded the case for the
district court to weigh (1) whether the state legislature enacted the nude
entertainment ban because of secondary effects stemming from nude
dancing and ,(2) whether, as applied, the zoning statute's brief grace
period wholly denied adults access to protected expression." 8 At the
same time, the court continued its existing injunction barring enforce-
ment of the two statutes as applied to plaintiff's existing establish-
ments."9

Plaintiff's club featured topless and nude female dancing but was
alcohol-free. Plaintiff's adjoining bar, however, was licensed to sell beer
and wine. After the State amended its Anti-Obscenity Enforcement Act,
barring nude entertainment and prohibiting adult-oriented businesses
within one thousand feet of certain buildings, plaintiff sued the
State. 2 ' After the district court's ruling sustaining the two statutes,
plaintiff moved for an injunction pending appeal, which was granted and
affirmed by the Eleventh Circuit.12' The first appeal of this case was
put on hold until after the Supreme Court ruled in a case involving
public nudity.12

2 Even after the Supreme Court's ruling, however, the
original panel failed to summon a majority regarding resolution of this
case, so it was reassigned to another panel.12'

The Eleventh Circuit first addressed the constitutionality of the
statutory ban on the display of nudity by a "'business establishment...
for entertainment purposes.'" 124 The threshold issue, the court made
clear, was whether the statute was a content-based regulation of
protected expression.12  In this regard, the court noted, "the fact that
a statute refers to the content of expression does not necessarily make
it content-based if it was enacted for a valid purpose other than

115. Id.
116. 238 F.3d 1273 (11th Cir. 2001).
117. Id. at 1275.
118. Id.
119. Id.
120. Id. at 1275-76.
121. Id. at 1277.
122. Id. See City of Erie v. Pap's A.M., 529 U.S. 277 (2000).
123. 238 F.3d at 1277.
124. Id. (quoting Ranch House v. Amerson, 22 F. Supp. 2d 1296, 1298 (N.D. Ala. 1998)).
125. Id. at 1278.
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suppressing the expression."' At this point, the secondary effects
doctrine can come into play as evidence of a "legislative purpose
independent of the legislature's hostility to the underlying message."127

In sorting out legislative intent, a court may examine a wide array of
materials, including (1) the text of the statute; (2) its preamble and any
legislative findings; (3) legislative history; and (4) any studies legislators
relied upon in shaping the statute.12 The Eleventh Circuit concluded
that the legislature's purpose was not evident on the skimpy record
before it. 2 9 Rejecting defendant's assertion that the court should
simply assume that the legislature's aim was to combat the negative
impact on health, safety, and welfare stemming from nude dancing
venues, the court underscored that "'[w]hen the Government restricts
speech [it] bears the burden of proving the constitutionality of its
actions. ' 130 At the same time, the court hastened to add that it did
"not conceive of this burden as a rigorous one."' This minimal
burden need consist of "nothing more than proof that the legislature
reasonably relied on findings reported elsewhere suggesting a link
between the proscribed expression and negative secondary effects." 3 2

In the absence of any evidence of secondary effects, the Eleventh Circuit
remanded this issue to the district court for further factfinding.'3 3 The
court reinforced its ruling on the following grounds: (1) plaintiff will
suffer no irreparable harm if the case were remanded with the injunc-
tion intact; (2) a remand will allow the district court to examine any
factual predicate for invoking the secondary effects doctrine; (3) a
remand for further factfinding is common with regard to public decency
statutes; (4) a remand will enable plaintiff to contemplate a narrower as-
applied challenge apart from its facial challenge; and (5) a remand will
afford the State another chance to become directly involved. 3 4

Moreover, on remand, the court instructed that the parties and the
district court should address whether the statute survives intermediate
scrutiny given that the statute might also reach theaters where nudity

126. Id.
127. Id. at 1280.
128. Id.
129. Id. at 1281.
130. Id. at 1283 (quoting United States v. Playboy Entm't Group, Inc., 529 U.S. 803,

816 (2000)) (first alteration in original).
131. Id.
132. Id.
133. Id. at 1284.
134. Id.
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might be featured for serious artistic purposes (such as in the musical
Hair).

135

Next, the court addressed the constitutionality of the zoning statute,
specifically whether the absence of a grace period for existing businesses,
enabling them to relocate or modify their activities to come into
compliance with the zoning restrictions, rendered the statute unconstitu-
tional. 3 6  Applying the time, place, and manner test, the court
weighed whether the statute was narrowly tailored to further a
substantial government interest and "'allow[ed] for reasonable alterna-
tive avenues of communication.'' 137 In this regard, the court noted,
cases challenging the reasonableness of a grandfathering clause
commonly are framed as an "as-applied" rather than as a facial
challenge. 13  Because it was unclear whether plaintiff raised an as-
applied challenge before the district court, the court remanded the
case. 139 A remand, the court concluded, would also enable the district
court to weigh whether the absence of a grace period in the statute
would immediately suppress virtually all such protected entertainment
in the county.14 ° Therefore, the court vacated the district court's
judgment and remanded for further proceedings while leaving in place
its injunction barring enforcement of the two statutes against plaintiff's
businesses.'

7. Freedom of Association. In Burton v. Tampa Housing Authori-
ty, 42 the Eleventh Circuit reviewed the eviction of a tenant from public
housing because of her son's drug-related misconduct.' The court
affirmed the district court's decision to grant summary judgment to the
housing authority, concluding that (1) the eviction was valid even if the
tenant was unaware of her son's wrongdoing and (2) the statute
authorizing the eviction did not violate the tenant's due process or
freedom of association rights.'"

Plaintiff, a forty-three-year-old single mother of three, had lived in
public housing for about sixteen years. Plaintiff added her adult son to

135. Id. at 1285.
136. Id. at 1286.
137. Id. (quoting Ward v. County of Orange, 217 F.3d 1350, 1353 (11th Cir. 2000)).
138. Id. at 1286-87.
139. Id. at 1287.
140. Id. at 1287-88.
141. Id. at 1288. For the district court's disposition following remand, see Ranch

House, Inc. v. Amerson, 146 F. Supp. 2d 1180 (2001).
142. 271 F.3d 1274 (11th Cir. 2001).
143. Id. at 1275.
144. Id. at 1275, 1283-86.
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the lease as a household member so that he could qualify for employ-
ment with the housing authority. Six months later, however, plaintiff's
son was arrested for allegedly taking part in a drug deal on public
housing authority grounds. The wrongdoing did not take place in
plaintiff's apartment, and plaintiff was wholly ignorant of this activity.
Citing plaintiff's obligation in her lease to ensure that no member of her
household would break the law on public housing premises, the housing
authority evicted plaintiff and plaintiff sued.145 On appeal from the
district court's grant of summary judgment to the housing authority, the
Eleventh Circuit addressed whether an ignorant tenant may be evicted
owing to a household member's drug use.'46 Regulations promulgated
by the agency charged with oversight of public housing make clear that
the statute does indeed authorize eviction of even ignorant tenants. 47

Given that the statute was unambiguous, the court concluded that the
agency's interpretation was the only logical reading of the statute. 148

This conclusion was supported by related statutory provisions. For
example, the statute distinguishes between tenants who were disquali-
fied from preferential placement for three years if they took part in or
knew of the criminal activity and those who were evicted for drug-
related criminal activity but did not participate in or have knowledge of
that misconduct. These tenants were eligible for preferential treatment
if they satisfied other criteria. In other words, while ignorant tenants
secured some mercy in the waiver of the three year ban, they neverthe-
less could face eviction proceedings. 49 Moreover, another provision of
the statute governing forfeitures of leaseholds contained a knowledge
requirement. Congress clearly required knowledge before forfeiture and
just as clearly omitted tenant knowledge when it came to eviction.
Owners were given substantive protections, while tenants were not.150

Congressional imposition of liability without fault on individuals, the
court concluded, was not per se unreasonable.1 5" '

Plaintiff fared no better on her constitutional claims. First, the court
made clear that when the government acts as landlord, the government
should be accorded considerable deference in setting rules for ten-
ants. "'5 2 So long as its restriction bears on the government's underly-

145. Id. at 1275-76.
146. Id. at 1276.
147. Id. at 1277.
148. Id. at 1278.
149. Id. at 1279.
150. Id. at 1280.
151. Id. at 1283.
152. Id. at 1283-84.
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ing interest as a landlord, the rules are constitutionally valid. Essential-
ly, the court applied rational basis analysis in rejecting plaintiff's
constitutional claims. 153  Second, the court concluded that evicting
plaintiff did not unduly interfere with her freedom to associate with her
family.' Arrayed against this claim, the government clearly had a
legitimate interest in reclaiming public housing from drug-related crime
and in helping public housing residents aid in this effort. 155 In sum,
the statute was rationally related to Congress's legitimate objectives.'56

The court affirmed the district court on all grounds. 57

8. Campaign Speech. In Pittman v. Cole, 5 ' the Eleventh Circuit
reviewed whether judicial candidates' free speech rights were violated by
advisory opinions issued by a state judicial commission and by the state
bar, finding that it would be unethical for candidates to respond to a
questionnaire issued by the Christian Coalition aimed at preparing voter
guides.'59 The court vacated the district court's preliminary injunction,
ruling that: (1) the claims against the state bar were not ripe; (2)
plaintiffs sustained injury in fact for standing to sue; (3) the chilling
effect on speech stemmed from defendant's opinion and was remediable
for standing purposes; (4) the district court erred in refusing to address
the merits of the speech issue; and (5) the district court must certify to
the Alabama Supreme Court the question whether the state's canons of
judicial ethics barred a judicial candidate from responding to the
questionnaire.' 60

The Christian Coalition prepared a questionnaire seeking one-word
answers from judicial candidates in order to publish a voter guide,
asking thirty questions ranging from birth control and gambling to
domestic partnerships and prayer in public schools. In response, the
state judicial commission's advisory opinion concluded that some of the
questions violated the Canons of Judicial Ethics. The state bar's general
counsel issued an advisory opinion reaching the same conclusion.' 6'

Plaintiffs, three candidates for state judgeships and the Christian
Coalition of Alabama, brought a § 1983 claim to enjoin enforcement of
the allegedly overbroad advisory opinions. While the district court

153. Id. at 1285-86.
154. Id. at 1285.
155. Id.
156. Id. at 1285-86.
157. Id. at 1286.
158. 267 F.3d 1269 (11th Cir. 2001).
159. Id. at 1273.
160. Id. at 1273, 1277-91.
161. Id. at 1273-75.
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issued a preliminary injunction against enforcement of the canons of
ethics, the court refused to consider whether there was a "'substantial
likelihood of success on the merits,'" refused to reach the merits, and left
to state courts the task of sorting out questions of law.'62

On appeal, the Eleventh Circuit first turned its attention to the
ripeness and standing issues.'"' On prudential grounds, the court
concluded that the claims against the state bar were not ripe enough to
be litigated.'6 At the same time, however, the court ruled that
plaintiffs had standing to raise their claims against the judicial
commission. 16  On ripeness, the court ruled that the informal opinion
of the bar's general counsel did not amount to official policy, which is the
only opinion that counted. 6' Furthermore, the bar should decide its
official policies without meddling by federal courts." 7 In addition,
plaintiffs offered no evidence of hardship if adjudication awaited a more
fully developed record.'68

Turning to the three-part test for standing, the court concluded: (1)
that plaintiffs suffered injury in fact because the judicial commission's
advisory opinion had a chilling effect on their First Amendment rights
by creating a fairly credible threat of prosecution;6 9 (2) that the injury
in fact was traceable to defendant's advisory opinion; and (3) that the
injury would likely be remedied by a favorable ruling.70

Next, the court addressed the district court's abstention from deciding
the merits of plaintiffs' claims, leaving to state courts the resolution of
unsettled issues of law. 7' The Eleventh Circuit concluded that the
more appropriate method for sorting out state law issues lay in
certifying those issues to the Alabama Supreme Court.'72 The district
court abused its discretion, the court insisted, by opting for abstention
in part to give state courts "first crack" at the federal constitutional
issues without ensuring that the state law issues would ever reach state
Courts.

17 3

162. Id. at 1273 (quoting Pittman v. Cole, 117 F. Supp. 2d 1285, 1311 (S.D. Ala. 2000)).
163. Id. at 1277-85.
164. Id. at 1277.
165. Id.
166. Id. at 1278-79.
167. Id. at 1279.
168. Id. at 1280.
169. Id. at 1283-84.
170. Id. at 1284.
171. Id. at 1285.
172. Id.
173. Id. at 1288.



2002] CIVIL RIGHTS 1333

In extolling the virtues of certification over abstention, the court
stressed the efficiency benefits of the former."4  Upon remand, the
court instructed the district court to certify only unsettled state law
questions and not ask the state supreme court to address the First
Amendment issue.175 Finally, the court overturned the district court's
preliminary injunction in part because the injunction was tied to the
court's erroneous abstention ruling and, in part, because defendants
agreed not to prosecute any judicial candidate while the lawsuit was
pending. 176

In Federal Election Commission v. Public Citizen,'7' the Eleventh
Circuit reviewed whether the Federal Election Campaign Act's ("FECA")
authorization disclosure provision was overbroad under the First
Amendment. 178 Vacating the district court's grant of summary judg-
ment for the consumer advocacy group, the circuit court concluded (1)
that the government's interest in aiding voters in assessing candidates
for public office was "overriding" for First Amendment purposes179 and
(2) that FECA's authorization disclosure provision was narrowly tailored
to advance that interest.180

Federal law provides that any speaker explicitly promoting the
election or defeat of a candidate must reveal whether the views came
from a candidate or candidate's committee.' 8 ' Public Citizen, Inc., a
nonprofit consumer advocacy group, created a Fund to raise money to
defeat congressional candidates who figured prominently in efforts to
block campaign finance reform. Two weeks before a congressional race,
the Fund spent $48,000 on a television advertisement and flyers
criticizing a candidate, disclosing the source of the funding but silent on
whether any candidate was behind the communication, as required by
FECA. The Federal Election Commission ("FEC") filed a civil enforce-
ment action against Public Citizen. The district court granted summary
judgment for Public Citizen and the FEC appealed.8 2

The Eleventh Circuit began its First Amendment analysis by labeling
the speech in this case as pure political speech triggering strict
scrutiny. 183 Addressing whether the disclosure mandated by federal

174. Id. at 1289-90.
175. Id. at 1291.
176. Id. at 1292.
177. 268 F.3d 1283 (11th Cir. 2001) (per curiam).
178. Id. at 1284-85 (citing 2 U.S.C. § 441d(a) (1997)).
179. Id. at 1289-91.
180. Id.
181. Id. at 1284 (citing 2 U.S.C. § 441d(a) (1997)).
182. Id. at 1285-86.
183. Id. at 1287.
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law amounted to an overriding interest, the court stressed that the
disclosure requirement reduced the odds that voters would confuse a
candidate's stand with the views contained in that communication.'84
Moreover, the candidate authorization disclosure afforded voters
valuable information about the relationship between the candidate and
the sponsor of the communication.'85 In addition, how a candidate
runs his or her campaign bears on the candidate's character and
integrity.18 6 Disclosure also guards against voters imputing negative
advertising to the opposing candidate. For these reasons, the court
concluded that the governmental interests advanced by the disclosure
rule were compelling. 7

The court also concluded that the disclosure rule was narrowly tailored
to serve the compelling governmental interest, 8 8 stressing that the
statute's scope was confined only to those communications overtly
supporting the election or defeat of a clearly identified candidate. 18 9

Such communications, the court insisted, posed the greatest likelihood
for confusing voters.1 90 By contrast, disclosing only the sponsor's name
would not adequately prevent voter confusion."'

In striking a balance between the government's interest in maintain-
ing election integrity and the right to engage in political speech, the
court concluded that the candidate authorization disclosure did not
unduly burden Public Citizen's First Amendment rights.9 2 The case
was remanded to the district court to enter summary judgment for the
FEC and to sort out the appropriate remedy.'93

In dissent, Circuit Judge Birch concluded that the disclosure rule was
unconstitutional and insisted that the governmental interest was not
sufficiently overriding to outweigh Public Citizen's First Amendment
rights.'94 In this regard, the dissent drew a sharp distinction "between
the regulation of coordinated political activity and the regulation of
independent political advocacy."' 9 In the end, the dissent concluded,

184. Id.
185. Id.
186. Id. at 1288.
187. Id.
188. Id. at 1289.
189. Id.
190. Id.
191. Id. at 1290.
192. Id. at 1291.
193. Id.
194. Id. (Birch, J., dissenting).
195. Id.

1334 [Vol. 53



CIVIL RIGHTS

the interest in informing the public did not warrant an authorization
statement for independent spending.'9

9. Religion. In Warner v. City of Boca Raton, 9 ' the Eleventh
Circuit reviewed whether a city's ban on vertical grave decorations
violated either the Federal or State Constitutions or Florida's Religious
Freedom Restoration Act ("RFRA"). 19  The court ended up certifying
the question to the Florida Supreme Court for advice about Florida
law. 199

In 1982, the City enacted a law banning vertical grave markers,
memorials, monuments, and other structures. °0 Over the years some
of the plaintiffs ignored the ban, but in 1998 the City clamped down on
violators so plaintiffs sued, alleging that the ban violated Florida's RFRA
and "state and federal constitutional protections for freedom of [religion],
freedom of speech, and due process of law."20 1 After the district court
ruled in favor of the City, plaintiffs appealed.2 0 2

On appeal, the Eleventh Circuit first addressed plaintiffs' state law
claims. 2 3  The Florida RFRA provides that the government cannot
burden a person's exercise of religion absent a compelling governmental
interest that is the least restrictive means of achieving that interest.20 4

The district court concluded that the City's ban on vertical markers did
not violate RFRA because "while marking graves with religious symbols
is a custom or practice of Plaintiffs' religious traditions, maintaining
grave markers in a vertical position is merely personal preference and
no custom or practice of Plaintiffs' religion."20 5 The district court also
ruled that the Florida Constitution provided the same protection of
religion as the United States Constitution.2 6

The Eleventh Circuit, concluding that state law governed this case,
certified key questions to the Florida Supreme Court: (1) does the state
RFRA enlarge the scope of what amounts to religiously-motivated
conduct beyond the First Amendment?; and (2) if it does, will a city's ban
on vertical markers face strict scrutiny because it bars individuals from

196. Id. at 1292.
197. 267 F.3d 1223 (11th Cir. 2001).
198. Id. at 1224-25 (citing FLA. STAT. § 761.03 (2001)).
199. Id. at 1227.
200. Id. at 1224-25.
201. Id. at 1225.
202. Id.
203. Id. at 1225-26.
204. Id. (citing FLA. STAT. § 761.03 (2001)).
205. Id. at 1226.
206. Id.
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pursuing sincerely held religious beliefs, even though such acts are not
(a) clearly spelled out in a sacred text; or (b) clearly affirmed in doctrine
or practice; or (c) followed consistently over the religion's history; or (d)
regularly observed in modern times? °.

In Adler v. Duval County School Board,2" 8 the Eleventh Circuit
reviewed whether a school district's policy of allowing graduating seniors
to vote on whether to have unfettered student-led messages at gradua-
tion violated the Establishment Clause. 20 9  Reinstating the court's
original en banc decision in this case, the circuit court ruled that the
policy was not facially violative of the Establishment Clause.210

On March 15, 2000, the Eleventh Circuit sustained the same school
district's policy allowing an elected senior to choose his or her own
message at graduation.211 On June 19, 2000, the Supreme Court
issued the ruling in Santa Fe Independent School District v. Doe,212
striking a Texas school board's policy allowing students to vote on the
delivery of a statement or invocation, subject to the school's approval, at
each home high school football game. 1 On October 2, 2000, the
Supreme Court vacated the Eleventh Circuit's ruling and remanded the
case for further study in wake of Santa Fe.214 Upon remand, the court
reheard the case en banc.215 After careful study, the court concluded
that Santa Fe did not affect the ruling in this case. 16

Unlike the monitoring in Santa Fe, the Duval County policy allows
students to choose their own graduation message without check or
review by school officials. The state played no role either in the selection
of the messenger, the content of the message, or even the decision of
whether to deliver any message.2 17 The policy involved no "coercing
unwilling listeners to participate in a state-sponsored religious
exercise." '218 Moreover, the policy satisfied all three prongs of the
Lemon v. Kurtzman2 9 test.220

207. Id. at 1227.
208. 250 F.3d 1330 (11th Cir. 2001).
209. Id. at 1331.
210. Id. at 1342.
211. Id. at 1331.
212. 530 U.S. 290 (2000).
213. Id. at 317.
214. Adler v. Duvall County Sch. Bd., 206 F.3d 1070 (11th Cir.) (en banc), vacated,

remanded, 531 U.S. 801 (2000).
215. 250 F.3d at 1332.
216. Id.
217. Id. at 1332-33.
218. Id. at 1333.
219. 430 U.S. 602 (1971).
220. 250 F.3d at 1333-34.
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Key to the Santa Fe ruling was that the speech delivered by students
was state-sponsored rather than private. 221  By contrast, the Duval
County policy put no check on the identity of the student speaker or the
content of the message.2

In addition, unlike the Santa Fe policy, which encouraged religious
messages, the Duval County policy was wholly neutral. Students voted
on two questions that did not suggest prayer: (1) whether to permit a
student message at all and (2) if so, who was to deliver it. If a speaker
chose on his or her own to deliver a religious message, the message
would be the uncensored and utterly unreviewable choice of a single
student speaker. In fact, seven out of seventeen times, students either
voted for no speaker or for one who then delivered a wholly secular
message.223

The Supreme Court never concluded that the election element alone
violated the Establishment Clause or that a student elected to speak to
the student body is always a state-sponsored speaker.22 4 Similarly, the
Supreme Court never concluded that merely because speech is condoned
"'by a government policy and [occurs] on government property at a
government-sponsored school-related event,'" the speech necessarily
amounts to state-sponsored speech.225 Concluding that Santa Fe did
not alter the court's prior en banc ruling, the Eleventh Circuit reinstated
its original en banc decision and judgment in favor of the County.226

In dissent, four circuit judges, applying Santa Fe, concluded that the
Duval County policy was facially unconstitutional as a violation of the
Establishment Clause.227 In Santa Fe, the Supreme Court made clear
that a "school district did not create a public forum by allowing a single
student to deliver a statement or invocation prior to football games."228

Moreover, a facial challenge to the constitutionality of the school's policy
need not wait until a student actually delivers a religious message under
the policy. 229 In addition, the Court in Santa Fe did not conclude that
the election feature in the policy rendered the policy immune to

221. Id. at 1336.
222. Id.
223. Id. at 1338-39.
224. Id. at 1340-41.
225. Id. at 1341 (quoting Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 302 (2000)).
226. Id. at 1342.
227. Id. at 1343 (Kravitch, J., dissenting).
228. Id.
229. Id.
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scrutiny.13 1 Indeed, putting the issue to a vote serves to silence
students holding minority views.23'

The dissent also pointed out that the policy memo was entitled
"GRADUATION PRAYERS," thus reinforcing its position that the policy
lacked a secular purpose and evidencing an "end run" around the ban on
state-sponsored graduation prayers.2 32 The transcript of the school
board meeting contained seventeen references to prayer, evincing an
effort to include prayer at graduation.2 33

Three of the four dissenting circuit judges wrote separately to
underscore that the Duval County School Board could not delegate to the
student body the power to achieve by majority vote what the school
board itself could not do.2"4 Moreover, the messenger cannot be
divorced from the majority who elect him or her "any more than a
political figure is autonomous from the majority who selects him."235

In concluding that the board's policy was facially unconstitutional, the
dissent concluded that a reasonable person would associate a message
delivered by a student messenger as reflecting the views of the
majority.1

3 1

230. Id.
231. Id. at 1344.
232. Id. at 1345.
233. Id. at 1346.
234. Id. at 1347-48 (Anderson, C.J., Carnes & Barkett, JJ., dissenting).
235. Id. at 1348.
236. Id. at 1349-50.
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