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I. INTRODUCTION

In the decisions rendered by the Eleventh Circuit Court of Appeals in
2001, the court addressed a wide variety of issues. Among them were:
the presumption of fault in allision cases; the Carriage of Goods by Sea
Act ("COGSA") package limitation; the doctrine of uberrimai fidei in
marine insurance; the interaction of the Limitation of Liability Act and
Park System Resource Protection Act; the calculation of maintenance
and cure benefits; contractual indemnity; and the interpretation of the
savings to suitors clause.

In general, the court's decisions were founded upon well-established
precedent, much of it from the court's own admiralty opinions handed
down over the twenty years since it was created in 1981. The wisdom
and well-reasoned exposition of this growing body of admiralty law can
be favorably compared to that of the Second, Fifth, and Ninth Circuits,
the older courts that have played such an important role in fashioning
our general maritime law.
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II. ALLISION

In the case of Bunge Corp. v. Freeport Marine Repair, Inc.,' the
Eleventh Circuit was asked to revisit the traditional Louisiana Rule 2 in
order to determine whether its burden-shifting principles should be
applied when the alliding craft is a partially-constructed vessel.3 Under
the rule of The Louisiana, when a moving vessel strikes, or "allides" with
a stationary object, it is presumed that the moving vessel is at fault.'
The burden of persuasion is thereby shifted onto the moving vessel,5

and "the presumption [against it] is universally described as 'strong,'...
and as one that places a 'heavy burden' on the moving ship to over-
come.6

The moving object which allided with the stationary structure in
Bunge Corp. was Hull No. 40, a partially-constructed casino ship that
broke free from her moorings during Hurricane Opal and allided with
the plaintiff's grain-loading facility near Freeport, Florida. The district
court determined that the burden-shifting analysis of The Louisiana
applied and held the defendant, Freeport Marine Repair, Inc. ("Free-
port"), liable for $196,500 in damages to the grain-loading facility.7

In its first enumeration of error, Freeport averred that Hull No. 40
was not a "vessel," and therefore admiralty law and its Louisiana Rule
should not have applied.8 In order to determine whether the district
court had properly applied the Louisiana Rule, the court of appeals
undertook a fundamental admiralty jurisdiction inquiry, parsing out the
"locality" and "nexus" tests as they apply to vessels under construction.9

The court of appeals conceded that caselaw exists that would suggest
that a vessel under construction may not be subject to admiralty
jurisdiction.' ° The court ultimately concluded, however, that because
"the allision occurred in navigable waters due to the imperfect mooring
of a nearly complete vessel, the incident bore a substantial relationship

1. 240 F.3d 919 (11th Cir. 2001).
2. The Louisiana, 70 U.S. 164 (1866).
3. 240 F.3d at 921.
4. 70 U.S. at 173.
5. Delta Transload, Inc. v. Motor Vessel Navios Commander, 818 F.2d 445, 449 (5th

Cir. 1987).
6. 240 F.3d at 923 (citing Bunge Corp. v. Motor Vessel Furness Bridge, 558 F.2d 790,

795 (5th Cir. 1977)).
7. Id. at 922.
8. Id. at 922-23.
9. Id. at 924.

10. Id. at 924-25.
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to a traditional maritime activity and was [therefore] properly within
[the purview of] admiralty jurisdiction" and its Louisiana Rule."

Freeport next challenged the district court's conclusion that Hurricane
Opal was not a vis major, or "Act of God," and that the drifting of the
vessel was not an inevitable accident "which human skill and precaution
and a proper display of nautical skill could not have prevented."12 The
Eleventh Circuit affirmed the district court's factual findings that the
force of the winds buffeting the partially-constructed casino ship were
such that the breaking free of Hull No. 40 was avoidable, and therefore
Freeport was not absolved from fault."

As a final defense, Freeport argued that Bunge's grain-loading facility
partially obstructed the navigable waterway, Four Mile Creek, without
a proper permit in violation of 33 U.S.C. § 403,14 thereby barring Bunge
from recovering under the Pennsylvania Rule.15 The court of appeals
reasoned that because construction of Bunge's facility was completed
before December 18, 1968, Bunge was within the purview of the statute's
Grandfather Clause, and thus its failure to procure a proper permit was
not a violation of 33 U.S.C. § 403.1 Because there was no violation of
the statute, Bunge was not subject to the preclusive effect of the
Pennsylvania Rule.1"

III. MAINTENANCE AND CURE

The Eleventh Circuit Court of Appeals faced the challenge of
reconciling the general maritime law on maintenance and cure benefits
with the often inconsistent "sick wage" provisions of seamen Collective
Bargaining Agreements ("CBAs") in the two-part case of Espinal v. Royal
Caribbean Cruises, Ltd."5 The first part of the case ("Espinal I") dealt
with the plaintiff crewmember's back injury sustained while working
aboard a Royal Caribbean Cruise ("RCC") vessel as a "tip-earning"
employee. After his injury, Espinal received $766 per week for the

11. Id. at 925.
12. Id. at 926 (citing Louisiana, 70 U.S. at 173).
13. Id. The court of appeals referred specifically to the district court's finding that the

winds buffeting Hull No. 40 were between 85 and 103.5 miles per hour in determining that
Hurricane Opal was not, as a matter of law, a vis major. Id.

14. 33 U.S.C. § 403 (1899).
15. 240 F.3d at 926. Under this rule of admiralty law, if a vessel is in violation of a

federal statute at the time of a collision, that vessel is attributed fault for the collision
unless it can prove that the violation of the statute could not have caused the collision. Id.
See also The Pennsylvania, 86 U.S. 125 (1873).

16. 240 F.3d at 926.
17. Id.
18. 253 F.3d 629 (11th Cir. 2001).
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remaining 112 days of his contract under the "sick wages" provision of
the CBA.19 The general maritime law principle of "maintenance and
cure," however, bases the calculation of benefits for a sick or injured "tip-
earning" seaman on that individual's average weekly tip income.2"
Therefore, the plaintiff brought suit in the Southern District of Florida
to recover his average weekly tip-based salary, which amounted to
approximately $1500 per week. The district court agreed, ordering RCC
to pay Espinal his average weekly tip income for the 112 sick days.21

The court of appeals reversed the district court in Espinal I, holding
that the terms of the CBA should be honored with respect to its sick
wages provision, even though this provision may be inconsistent with
general maritime law.2 2 The court of appeals recognized that CBAs
typically represent "a series of trade-offs between an employer and
employees [in furtherance of] a mutually satisfying agreement[, and
thus] [c]ourts should be loathe ... to abrogate clauses in such contracts
absent a pressing legal reason."23 The Eleventh Circuit has previously
allowed the remedies provided for in maritime law to be altered,
although not abrogated, by CBAs.24 Accordingly, as long as the method
of calculating sick wages is explicitly provided for in the CBA, the level
of sick wages may be set below the amount of the average tip income
received.2 5

In Espinal II, the court of appeals clarified a misconception regarding
the amount of time for which an employer is required to pay sick wages
to an injured worker. While working aboard an RCC cruise vessel
during a different voyage, Espinal sustained an eye injury that required
medical attention. Espinal did not receive medical attention for his eye
condition until the vessel had reached its final destination on October 1,
1997, after he had signed off the ship. His CBA specifically stated that
an employee is covered until the date the employee signs off the ship.26

The court of appeals accordingly affirmed the district court's grant of
summary judgment to RCC on the grounds that Espinal was not entitled

19. Id. at 630.
20. See Aksoy v. Apollo Ship Chandlers, Inc., 137 F.3d 1304 (11th Cir. 1998) (per

curiam); Flores v. Carnival Cruise Lines, 47 F.3d 1120, 1127 (11th Cir. 1995).
21. 253 F.3d at 630.
22. Id. at 632.
23. Id.
24. Id. (citing Frederick v. Kirby Tankships, Inc., 205 F.3d 1277, 1291 (11th Cir. 2000)

(enforcing the maintenance rate fixed by a CBA)).
25. Id.
26. Id. at 632-33.
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to receive sick pay until after October 1, 1997, the date Espinal
terminated his contract by signing off the ship.27

IV. "SAVING TO SUITORS" CLAUSE

The court of appeals re-examined the longstanding principles
regarding the applicability of the general maritime law to actions
brought pursuant to the "saving to suitors" clause28 in the case of Diesel
"Repower," Inc. v. Islander Investments, Ltd.29  This case involved a
breach of contract action brought in the District Court for the Northern
District of Florida by the plaintiff engine repair yard to recover payment
for work done in reconditioning and installing a diesel engine, transmis-
sion, and propulsion system in the HERO, a vessel owned by Islander
Investments, Ltd. ("Islander"). Islander counterclaimed, invoking
admiralty jurisdiction, on theories of breach of contract, fraud, and
negligence. On the day discovery closed, Islander moved the court for
leave to amend its counterclaim in order, in part, (1) to raise a punitive
count, and (2) to recast its other counts as arising under the saving to
suitors clause, thereby asking the court to apply the substantive law of
Alabama. The district court denied Islander's motion as to these parts,
on the basis that allowing the counterclaim to be amended to include a
punitive claim would expand the factual basis of Islander's counterclaim.
The district court further reasoned that an amendment of the counter-
claim to recast the counts already pled would amount to a futile gesture
because substantive admiralty law would govern even if the case were
converted to a "saving to suitors" clause case.3"

The court of appeals affirmed the district court's decision to deny
Islander's motion for leave to amend its counterclaim. 31 The court
began by noting the district court's reasoning that if admiralty law
governed the claims brought by Islander, then recasting the counter-
claim would not change the substantive law and would amount to a
futile amendment.3 2 The court invoked a three-step balancing test in

27. Id. at 633.
28. 28 U.S.C. § 1333 (2002). This statute grants the federal district courts original

jurisdiction over admiralty and maritime cases, "saving to suitors in all cases all other
remedies to which they are otherwise entitled." Id. This clause is interpreted to leave
state courts competent to adjudicate maritime causes of action. THOMAS J. SCHOENBAUM,
ADMIRALTY AND MARITIME LAw § 2-4, at 99-100 (3d ed. 2001).

29. 271 F.3d 1318 (11th Cir. 2001).
30. Id. at 1319-21.
31. Id. at 1326.
32. Id. at 1322.
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deciding whether to apply admiralty principles or state law to the claim
asserted.33 Under this balancing test, the court must:

identify the state law involved and determine whether there is an
admiralty principle with which the state law conflicts, and, if there is
no such admiralty principle, consideration must be given to whether
such an admiralty rule should be fashioned. If none is to be fashioned,
the state rule should be followed. If there is an admiralty-state law
conflict, the comparative interest must be considered-they may be
such that admiralty shall prevail or if the policy underlying the
admiralty rule is not strong and the effect on admiralty is minimal, the
state law may be given effect.34

The court examined each of the claims asserted in the counterclaim
under this balancing test and concluded that each count would be
controlled by substantive admiralty principles.3 5 Because all claims
would be governed by substantive principles even if cast as "saving to
suitors" claims, the court affirmed the denial of Islander's futile motion
for leave to amend the pleadings.38

V. CARGO

In the first of three cases involving the Carriage of Goods by Seas
Act's ("COGSA")37 $500 per package limitation,"5 the Eleventh Circuit
was called on in Fireman's Fund Insurance Co. v. Tropical Shipping &
Construction Co.," to examine the often-difficult question of what
constitutes a "package." ° This case involved a multi-party dispute that
arose out of the destruction of a mobile stage during loading for
transport from Palm Beach, Florida, to the island of St. Maarten for use
in an HBO comedy special entitled "Sinbad's 70's Soul Party." Tall Pony
Productions ("Tall Pony") had contracted with Tropical Shipping &
Construction Company ("Tropical") to transport this leased mobile stage.
After the failure of a crane caused the stage to crash to the dock,

33. Id. at 1323 (citing Steelmet, Inc. v. Caribe Towing Corp., 779 F.2d 1485, 1488 (11th
Cir. 1986)).

34. Id. This balancing test represents a refinement of the decision in Wilburn Boat Co.
v. Fireman's Fund Ins. Co., 348 U.S. 310 (1955), and its progeny.

35. 271 F.3d at 1323-26.
36. Id. at 1326.
37. 46 U.S.C. app. §§ 1300-1315 (2002).
38. 46 U.S.C. app. § 1304(5). Under this provision, the liability of the carrier is limited

to $500 per package or customary freight unit, unless the value of such goods has been
declared and a correspondingly higher freight rate has been paid. See SCHOENBAUM, supra
note 28, § 8-33, at 633-34 (2001).

39. 254 F.3d 987 (11th Cir. 2001).
40. Id. at 991.
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resulting in its total destruction, the shipper Tall Pony and its insurers
sued Tropical in the District Court for the Southern District of Flori-
da.4 The district court held that the package limitation of COGSA
section 1304(5)42 operated to limit the liability of Tropical43 to $500 for
the stage, which the court determined to be a singular "package" under
the statute.44

The court of appeals affirmed, reasoning that the bill of lading listed
the stage as one unit, and that the stage's walls and ceiling could be
folded down and fashioned into a trailer to be pulled by a diesel rig.45

The court then dismissed the plaintiffs' argument that the listing on the
bill of lading of the "insured value" of the cargo should be considered a
"declaration of a higher value" that would defeat applicability of the
package limitation provision of COGSA because no additional freight
was paid on the cargo under Tropical's applicable tariff.46 The court
also disagreed with Tall Pony's contention that the sophisticated
technology of the stage allowed it to be shipped without further
packaging and reasoned that the packaging of the stage had in fact been
incorporated into the design of the stage itself.47

The COGSA package limitation provision was examined once again in
another 2001 Eleventh Circuit case involving Tropical, Fishman &
Tobin, Inc. v. Tropical Shipping & Construction Co.' This case
involved two shippers who sued Tropical in connection with cargo lost at
sea while in transit from the Dominican' Republic to the United States.
Both plaintiff shippers were clothing manufacturers who shipped raw
materials in bulk to the Dominican Republic, where the clothes were
fashioned and transported back to the United States. Tropical defended
the claims brought by these shippers by asserting the COGSA package

41. Id.
42. 46 U.S.C. app. § 1304(5).
43. The district court held that the stevedoring company Birdsall, Inc. ("Birdsall") also

enjoyed the $500 limitation of liability pursuant to a "Himalaya Clause" contained in the
bill of lading, under which the defenses and protections of COGSA can be contractually
extended to a carrier's agents and contractors. 254 F.3d at 993 n.1 (citing Hale Container
Line v. Houston Sea Packing Co., 137 F.3d 1455, 1465 (11th Cir. 1998)).

44. Id. at 993.
45. Id. at 997-99.
46. Id. at 999-1000.
47. Id. at 999. The remainder of the discussion in this case dealt with insurance

coverage issues, which are dealt with in Part VII.
48. 240 F.3d 956 (11th Cir. 2001). In addition to Fireman's Fund Insurance Co.,

discussed supra Part V., Tropical was also involved in another case in the COGSA context
which reached the Eleventh Circuit Court of Appeals in 2000. See Polo Ralph Lauren, L.P.
v. Tropical Shipping & Constr. Co., Ltd., 215 F.3d 1217 (11th Cir. 2000) (surveyed by

Robert S. Glenn, Jr. & Colin A. McRae, Admiralty, 52 MERCER L. REV. 1241 (2001)).
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limitation.49  The court of appeals affirmed the decision from the
district court that the $500 per package limitation applied, with the true
dispute in each claim revolving around the appropriate unit to which the
package limitation should apply in calculating Tropical's liability on the
claims.5"

The first shipper, Fishman & Tobin, Inc. ("Fishman"), had engaged
Tropical to transport containers of baby's pants manufactured in the
Dominican Republic. These pants were bundled into units referred to as
"dozens," which were then gathered into "big packs" and loaded into
containers. 5 The court looked to the four principles set forth in Hayes-
Leger Associates, Inc. v. Motor Vessel Oriental Knight,52 to determine
what shipping unit should be considered the applicable "package" for
COGSA purposes.53 The court ultimately decided that because the
Fishman bill of lading expressly referred to thirty-nine "big packs," and
made no mention of "dozens,"54 the "big pack" was properly considered
the appropriate unit of measurement as a "package" for COGSA
purposes, and the district court's limitation of Fishman's damages award
to $19,500 was affirmed.55 Fishman attempted to introduce its own
internal cargo manifests and "reembarque" forms because Fishman
contended that the bill of lading miscopied relevant "package" informa-
tion contained therein.55 The court conceded that "when a bill of lading
and shipping documents do not conform, the bill is construed as having
reflected the number of packages designated in the shipping invoices." 7

The court noted, however, that in this case both the bill of lading and

49. 240 F.3d at 959-60.
50. Id. at 965.
51. Id. at 959-60.
52. 765 F.2d 1076 (11th Cir. 1985). The "less than transparent" analysis offered by

Hayes-Leger considers the following: (1) the contractual agreement between the parties as
set forth in the bill of lading; (2) the term "package" means the result of some preparation
for transportation which facilitates handling but which does not necessarily conceal or
completely enclose the goods; (3) a container cannot be a COGSA package absent a clear
agreement between the parties to that effect; and (4) absent an agreement in the bill of
lading as to packaging of the cargo, goods placed in containers and described as not
separately packaged will be classified as goods not shipped in packages. Id. at 1080
(internal citations and quotation marks omitted).

53. 240 F.3d at 960.
54. In rejecting Fishman's proferred "dozens" unit as the appropriate unit of

measurement, the court emphasized the inaccuracy of this moniker because Fishman itself
admitted that "dozens ... could refer to any number of pants from one to twelve." Id. at
962.

55. Id.
56. Id. at 961.
57. Id. (citing In re Belize Trading, Ltd. v. Sun Ins. Co. of New York, 993 F.2d 790, 792

(11th Cir. 1993)).
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the "reembarque" documents agreed as to the type and number of
packages shipped, and thus there was no need to look further."8

The claim by the second shipper, MacClenny Products ("MacClenny"),
presented the court of appeals with the recurring, unsettled question of
how to treat a container in the COGSA "package" analysis.5" Mac-
Clenny had contracted with Tropical to transport a specially rigged
container full of approximately 5000 individually-bagged men's jackets.
MacClenny contended that each of the 5000 separately bagged jackets
should be considered a package, while Tropical argued that the container
in toto represented the appropriate unit of measurement. 0 The court
initially expressed its reluctance to define a container as a package, as
it is inconsistent with the congressional purpose of establishing a
reasonable minimal level of liability.6' Ultimately, however, the court
decided that the bill of lading was clear on its face and that the parties
had stipulated in the "number of packages" column that there was only
one package-the container.6 2 The court used an argument similar to
a "sophisticated shipper" 3 inquiry to justify this holding by stating
that, "[aifter more than ten years in the shipping business, MacClenny
is hard pressed to argue that it did not understand the significance of
correctly completing all the declaration forms and bills to COGSA
recovery."

6 4

The court of appeals was once again confronted with a COGSA
package limitation case involving containerized cargo in Groupe
Chegaray/V De Chalus v. P&O Containers.6 s The plaintiff shipper
contracted with P&O Containers ("P&O") to transport a forty-foot
container filled with perfumes and cosmetics from France to Florida.
The cargo consisted of 2270 cartons of perfume and cosmetics, all but
two of which were bundled onto forty-two pallets and placed inside the
container. After discharge, the container was stored at the Sea-Land
Service, Inc. ("Sea-Land") storage site near the Port Everglades, Florida,

58. Id.
59. Id. at 963.
60. Id. at 963-64.
61. Id. at 963.
62. Id. at 965.
63. The "sophisticated shipper" inquiry permits the court to consider the shipper's level

of sophistication in determining whether it was aware of the applicable requirements under
COGSA. See, e.g., Hoechst Celanese Corp. v. Motor Vessel Trident Amber, 1992 A.M.C.
2769-782 (S.D. Ga. 1992) ("[alithough it may be unfair to hold a newcomer or unsophisticat-
ed shipper to the terms of COGSA, the evidence in this case clearly establishes that HIT
was a sophisticated shipper" (emphasis added)).

64. 240 F.3d at 965.
65. 251 F.3d 1359 (11th Cir. 2001).
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marine terminal facility. The container was stolen from the storage gite,
and the shipper's subrogated cargo insurer, Groupe Chegaray, sued
P&O, Sea-Land, and Wells Fargo, the security service at the storage
facility, to recover damages for the loss of the cargo. The District Court
for the Southern District of Florida held that the package limitation
applied, but the number of packages for the calculation of liability was
2270, thereby making P&O and Sea-Land jointly and severally liable for
damages up to $1,134,000.66

The court of appeals reversed this finding with respect to the number
of packages and remanded with instructions to apply the $500 liability
limitation to the forty-two pallets. 7 The court rejected the carrier's
argument that the container should be considered one package, noting
that courts should look with a "jaundiced eye" at attempts to cast
containers as COGSA packages. 68  The bundling of the cartons on
pallets was considered sufficient packaging under the standards of
Hayes-Leger69 to render these pallets COGSA "packages" for liability
limitation purposes.7" While acknowledging that bills of lading that are
ambiguous as to what constitutes a package may be construed against
the carrier, the court referred to the face of the bill of lading in this case,
which described the pallets in plain language as "packages.""' The
court went on to state that "the bill of lading could not have been more
clear."72 The court then used the case as an opportunity to chastise the
shipping industry for failing to do its part in clearing up the struggle to
arrive at a sound strategy for modernizing the language of the package
limitation to ensure that the interests of both shippers and carriers are
protected.73

VI. INDEMNITY

In Natco Ltd. Partnership v. Moran Towing of Florida, Inc.,74 the
Eleventh Circuit was asked to decide whether an indemnity provision in
a maritime :contract can entitle the indemnitee to the attorney fees
incurred in defending an action, in the absence of an express reference

66. Id. at 1362.
67. Id. at 1371-72.
68. Id. at 1368.
69. 765 F.2d at 1080. See also supra note 52 and accompanying text.
70. 251 F.3d at 1369.
71. Id.
72. Id.
73. Id. at 1365-66.
74. 267 F.3d 1190 (11th Cir. 2001).
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to attorney fees in the provision. 5 In Natco, the plaintiff construction
company, Natco, sued the towing company, Moran, and the crane lessors,
M.D. Moody & Sons ("Moody") and Mobro Marine, Inc. ("Mobro"), over
the loss of a crane in heavy seas while being towed from Jacksonville to
a Natco construction site in New York. The district court found that,
due to the language of the various contracts among the parties and the
failure of Natco to establish negligence by Moran in transporting the
crane, the responsibility for ensuring that the crane was properly
secured fell upon Natco. The district court also found that the indemnity
language of the towage contract entitled Moran7" to attorney fees
incurred in defending the various claims and cross-claims.77

Natco appealed the decision to award Moran attorney fees, reasoning
that the indemnity provision did not expressly provide for their
recovery.7" The court of appeals initially recognized the general
admiralty rule against an award of attorney fees, absent statutory or
contractual language providing for their recovery.7 9 The ultimate
determination in the attorney fees inquiry is the intent of the parties, so
the court of appeals looked to the precise wording of the indemnity
clause to determine the scope intended by it. s0 The court of appeals
concluded that the parties' use of the phrase "any and all loss, damage
or liability" was "consistent with ... other indemnification clauses that
[have been] found to encompass attorney[] fees despite the fact that
attorney[] fees were not specifically mentioned.""1 The court disposed
of Natco's argument that Moran's attorney fees did not "arise out of' the
accident by reasoning that a sufficient causal connection had been
established between the incident and Moran's need to spend money to
defend all the claims against it.82

VII. MARINE INSURANCE

The Eleventh Circuit grappled with a marine insurance question
involving the age-old doctrine of uberrimae fideis3 in Transamerica

75. Id. at 1193.
76. Moody and Mobro settled with Natco after the filing of the notice of appeal in this

case, but before the entry of the appellate decision. Id. at 1192.
77. Id. at 1192-93.
78. Id. at 1193-94.
79. Id. at 1193 (citing Noritake Co. v. Motor Vessel Hellenic Champion, 627 F.2d 724,

730 (5th Cir. 1980)).
80. Id.
81. Id. at 1194.
82. Id. at 1195.
83. The doctrine of uberrimae fidei, or "utmost good faith," requires an insured to

disclose to the insurer any and all facts which might be material to the underwriting
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Leasing, Inc. v. Institute of London Underwriters.84 The plaintiff,
Transamerica Leasing, Inc. ("Transamerica"), entered into an arrange-
ment in the early 1990s with C.A. Venezolana de Navigacion ("CAVN"),
a government-controlled shipping line in Venezuela, for the lease of
various equipment to CAVN, including containers. Pursuant to this
equipment lease agreement, CAVN was required to procure insurance
coverage, which CAVN acquired through the defendant, Institute of
London Underwriters ("Underwriters"). The policy named as assureds
CAVN and/or affiliated companies. 85 Transamerica alleged there was
an addendum naming it as an "additional assured,"" although the
authenticity of this document was disputed by Underwriters. When it
came to Transamerica's attention that CAVN had lost approximately five
hundred containers over the course of the previous years, Transamerica
gave a notice of claim to Underwriters as a co-insured, which Underwrit-
ers promptly denied. Underwriters denied the claim on the grounds that
the claims were too old and that CAVN had failed to disclose the
existence of these claims upon its renewals of the insurance policy,
which failure voided coverage under the doctrine of uberrimae fidei

The district court found for Transamerica, holding that it was an
additional assured, and thus CAVN's failure to disclose material
information when reviewing the policy did not void Transamerica's
coverage under the policy. The district court therefore granted partial
summary judgment to Transamerica on its claim for coverage for the lost
containers, and a jury awarded it $3,958,981.94 in damages.8

' The
court of appeals reversed and remanded holding that there was a dispute
of fact for a jury to decide as to whether Transamerica was indeed an
additional assured under the policy documents.89 The court of appeals
also noted that if the jury finds that Transamerica was a loss payee
under the policy, then Transamerica could only recover to the extent

decision. HIH Marine Servs., Inc. v. Fraser d/b/a Shalom Enterprises, Ltd., 211 F.3d 1359,
1362 (11th Cir. 2000).

84. 267 F.3d 1303 (11th Cir. 2001).
85. Id. at 1305.
86. The importance of the classification of Transamerica as either an "additional

assured" or "loss payee" was noted in both this and the district court opinions: "A[n]
[additional assured] under an insurance policy has all the rights afforded to the named
assured and can recover under the policy under its own right. On the other hand, a loss
payee is merely a party designated to receive payment should the named insured prevail
on its claim. In other words, a loss payee can only recover to the extent the named insured
can recover." Id. at 1307 (internal citations and quotation marks omitted).

87. Id. at 1305-06.
88. Id. at 1307.
89. Id. at 1308.
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that CAVN could.9" The jury would then have to decide whether the
failure to disclose the claims upon renewal voided the coverage
altogether.9

The case of Fireman's Fund Insurance Co. v. Tropical Shipping &
Construction Co.92 also had an extensive discussion of marine insurance
issues." In connection with the shipment of a mobile stage by an
ocean-going vessel, Tall Pony was approached by its "blanket policy"
insurer, Fireman's Fund, who informed Tall Pony by letter that it did
not "wish" to underwrite risks associated with ocean transport. Tall
Pony accordingly approached the carrier Tropical about the prospect of
procuring marine cargo insurance coverage for the stage. Tall Pony was
referred to Tropical's sister entity, Seven Seas Insurance Company
("Seven Seas"), from whom Tall Pony obtained marine cargo insurance
coverage for the leased stage. Since the stage was destroyed during
transit, Fireman's Fund paid the stage owners $234,000 for the
destruction of the stage and paid Tall Pony over $237,000 for loss of use
and replacement costs. After entering into a loan agreement with Tall
Pony, Fireman's Fund sought recovery for these expenses from the
carrier, Tropical, the stevedores, Birdsall, and the marine cargo
insurance company, Seven Seas, by filing suit in the District Court for
the Southern District of Florida.94

The court of appeals reversed the ruling below which had held Seven
Seas to be solely liable for damages in connection with the destroyed
stage.9 5 Seven Seas pointed to the Firemen's Fund umbrella liability
policy-which did not list the stage as excluded property and did not
exclude marine transport from the covered perils-in arguing that the
Firemen's Fund policy covered these damages as well.96 The court of
appeals agreed and. held that the Tall Pony policy with Firemen's Fund

90. Id. at 1309.
91. Id. The court of appeals also reversed the district court's holding that, as a matter

of law, the loss had occurred during the policy period. The court of appeals noted that
under the burden-shifting scheme of New Hampshire v. Martech U.S.A., Inc., 993 F.2d 1195
(5th Cir. 1993), an insured must initially show that the loss occurred within the policy
period, thereby shifting the burden to the insurer to prove that a policy exclusion applied
to except the loss from coverage. The court of appeals held that a question of fact existed
as to whether the loss fell during the policy period and remanded for determination of the
same by a jury. 267 F.3d at 1310-12.

92. 254 F.3d 987 (11th Cir. 2001).
93. For further discussion of the underlying facts of this case, see supra text

accompanying notes 39-47.
94. 254 F.3d at 991-93.
95. Id. at 1005.
96. Id. at 1004.
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also provided coverage for the loss in this case. 7 In so holding, the
court construed Florida law on the parol evidence rule in deciding that
the district court had impermissibly relied on extrinsic evidence of the
Firemen's Fund's "wish" not to underwrite the risk, because the
provisions of the "all risk" policy were not ambiguous such that extrinsic
evidence could be considered.9" On these grounds, the district court's
holding that Seven Seas was exclusively liable for the losses was
reversed.99 The court further reasoned that, under Florida law, when
two insurance policies provide coverage for a loss, but both contain an
"other insured" clause purporting to place primary responsibility on the
other insurer, these "other insured" clauses cancel each other out, and
liability for damages should be apportioned on a pro rata basis between
the two insurers under their respective policies.'00 As a final note, the
court of appeals affirmed the ruling below that the "all risk" language
of the Seven Seas insurance policy did not provide for coverage of the
consequential damages for loss of use of the stage or Tall Pony's loss of
profits.10

VIII. LIMITATION OF LIABILITY

The grounding of a tug on the coral reefs of the Biscayne National
Park gave the Eleventh Circuit the opportunity to examine the interplay
between two competing federal statutes, the Limitation of Vessel
Owner's Liability Act.. 2 ("Limitation Act") and the Park System
Resources Protection Act.. ("PSRPA"), in the case of Tug Allie-B, Inc.
v. United States.0 4  This case arose when the Tug Allie-B caused
damage in the amount of $3,069,200 to underwater coral reefs in the
National Park, and another $1,000,000 to the barge it was towing at the
time of the grounding. The owners and operators of the tug filed a
petition for exoneration from or limitation of liability under the
Limitation Act, hoping to cap their liability at the figure of $1,204,860
-the post-casualty value of the vessel plus its pending freight. 0 5 The

97. Id.
98. Id.
99. Id. at 1005.

100. Id.
101. Id. at 1007-08 (citing 9 LEE R. RUSS & THOMAS F. SEGALLA, COUCH ON INSURANCE

3d § 137.11 (1997)).
102. 46 U.S.C. app. §§ 181-196 (2002).
103. 16 U.S.C. §§ 19jj to -19jj-4 (2002).
104. 273 F.3d 936 (11th Cir. 2001).
105. The United States Code provides:

The liability of the owner of any vessel, whether American or foreign, for any
embezzlement, loss or destruction by any person of any property, goods, or
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United States argued that there was a clear conflict between the
Limitation Act and the PSRPA, thereby precluding a limitation of
liability for the United States' PSRPA claims. The district court agreed,
holding that the United States would be entitled to complete recovery of
its damages, if proven."°6

The Eleventh Circuit affirmed the district court's determination, citing
to the clear conflict between the statutory language and congressional
intent of the two acts.1"7 The court of appeals first reasoned that there
was "nothing in the language of the PSRPA which suggests that any
damages under the Act should be in any way limited." 8 The court
further relied on the fundamentally different theories of liability of the
two statutes, as the PSRPA is a strict liability statute, while the
Limitation Act is premised on a theory of negligence.0 9 Furthermore,
the PSRPA provides for liability either in personam or in rem, while a
Limitation Act petition is in the nature of an in rem proceeding because
liability is limited to the value of the res causing the damage."0 The
court noted that the application of the Limitation Act to a PSRPA claim
would render the in personam clause meaningless, thereby violating the
canon of statutory construction that discourages a reading of a statutory
scheme that would render a part of a statute a mere surplusage."'

The owners of the tug argued that if Congress had intended to
preclude the application of the Limitation Act to PSRPA claims, it would
have specifically provided as such, as it did in the Oil Pollution Act of
1990112 and the Marine Sanctuaries Act. 113  The Eleventh Circuit
rejected this argument by citing a case concerning the Rivers and
Harbors Act," 4 wherein it was held that the failure to make any

merchandise shipped or put on board of such vessel, or for any loss, damage, or
injury by collision, or for any act, matter, or thing, loss, damage, or forfeiture,
done, occasioned, or incurred, without the privity or knowledge of such owner or
owners, shall not, except in the cases provided for in subsection (b) of this section,
exceed the amount or value of the interest of such owner in such vessel, and her
freight then pending.

46 U.S.C. app. § 183(a). "Freight" is defined as "[tihe price or compensation paid for the
transportation of goods by a carrier." BLACK'S LAw DICTIONARY 666 (6th ed. 1990).

106. 273 F.3d at 941.
107. Id. at 942-43.
108. Id. at 942.
109. Id. at 942-43.
110. Id. at 944, 944 n.8 (citing 16 U.S.C. § 19jj-1(a)).
111. Id. at 944 (citing Bailey v. United States, 516 U.S. 137, 146 (1995)).
112. 33 U.S.C. §§ 2701-2720 (2002).
113. 16 U.S.C. §§ 1431-1445c-1 (2002).
114. 33 U.S.C. §§ 401-426p (2002).
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reference to the Limitation Act did not imply an intent to apply it.115

The court ultimately concluded that because the PSRPA is the more
specific and the more recent statute (by almost 140 years),116 the
provisions thereof control and the petition for limitation of liability was
properly denied." 7

IX. NATIONAL MARINE SANCTUARIES ACT ("NMSA")

In another environmental damage case arising out of the grounding of
a tug boat, United States v. Great Lakes Dredge & Dock Co.,"' the
Eleventh Circuit had the opportunity to examine a parallel federal
environmental statute, the NMSA."9  The environmental damage
arose in connection with an attempted movement of five one-hundred-
foot lengths of dredge pipe in the area of the Florida Keys National
Marine Sanctuary. The defendant Great Lakes Dredge & Dock
Company ("Great Lakes") hired Coastal Marine Towing ("Coastal") to
tow these dredge pipes using two tugs from Coastal and two assist tugs
from Great Lakes. One of the pipes towed by the Coastal tug dragged
the sea bottom creating a scar on the ocean floor approximately thirteen
miles long. Soon thereafter, the Coastal tug CAPTAIN JOE ran aground
in seven feet of water after getting off course, and the extrication of the
grounded tug destroyed almost 7500 square meters of sea bottom.120

The district court found Great Lakes 121 strictly liable 22 under the
NMSA in the amount of $368,796.97 for damages to the sanctuary.
Great Lakes appealed, arguing first that it was an innocent third party,
and alternatively that the United States government had no standing to
sue because the property was owned by the State of Florida. Great
Lakes also challenged the district court's method of reaching its damage

115. 273 F.3d at 946 (citing Univ. of Tex. Med. Branch at Galveston v. United States,
557 F.2d 438 (5th Cir. 1977), cert. denied, 439 U.S. 820 (1978)).

116. In an extensive concurrence in which she attempts unsuccessfully to reconcile
these two statutes, Judge Black reasoned that the Limitation Act should be deemed
implicitly repealed insofar as it conflicts with the provisions of the more specific and more
recently enacted PSRPA. Id. at 949-60.

117. Id. at 948-49 (citing S. Natural Gas Co. v. Land, Cullman County, 197 F.3d 1368,
1373 (11th Cir. 1999)).

118. 259 F.3d 1300 (11th Cir. 2001).
119. Id. at 1302. 16 U.S.C.A. §§ 1431-1445 (2002).
120. 259 F.3d at 1302-03.
121. Coastal settled with the United States prior to the conclusion of the bench trial

in this matter for $618,484. Id. at 1303.
122. The NMSA imposes civil liability, irrespective of negligence, on "any person who

destroys, causes the loss of or injures any sanctuary resource." 16 U.S.C. §§ 1443(a)(1),
(a)(4).
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calculation. 12 The United States cross-appealed the district court's
ruling on what constituted the most effective resource restoration plan
for the damaged underwater area, as the district court had ruled that
"no action"124 was the preferable plan.12

1

The court of appeals began by rejecting Great Lakes' argument that
the United States had no claim because it had no proprietary interest in
the damaged property. 26  The court cited the explicit language of the
NMSA, which holds any person who injures sanctuary resources "liable
to the United States" for the response costs. 127  The court then af-
firmed the district court's finding of strict liability against Great Lakes
under the statute, as there was ample evidence of Great Lakes'
responsibility in overseeing the maneuvering of the tugs, thus denying
Great Lakes the innocent third party defense. 128  The court reasoned
that a contrary holding would allow barge owners to escape all liability
by merely hiring out operations to tugs, thereby undermining the
remedial purpose of the NMSA. Great Lakes' Daubert30 challenge
to the use of the Habitat Equivalency Analysis method for calculation of
damages was similarly rejected, as the Eleventh Circuit pointed to
evidence in the record that this analysis had been peer-reviewed and
accepted for publication, thereby satisfying two prongs of the Daubert
inquiry. 13

1 On the United States' cross appeal of the "no action"
recommendation for restoration of the destroyed resources, the court of
appeals noted serious evidentiary mistakes in the district court's ruling,
and the matter was remanded for further consideration of expert
testimony on what would be the most effective restoration plan.132

123. 259 F.3d at 1304.
124. The government had proposed the "Habitat Equivalency Analysis" ("HEA") plan

to remediate the grounding site by using imported sediment to fill and restore the damaged
areas. The district court sided with a different plan under which "no action" would be
taken, presumably to allow the damaged area to remediate itself naturally. Id. at 1303-04.

125. Id. at 1304.
126. Id.
127. Id. at 1305 (citing 16 U.S.C. § 1443(a)(1)).
128. Id. at 1306-07.
129. Id. at 1307 (citing United States v. LeBoeuf Bros. Towing Co., 621 F.2d 787, 790

(5th Cir. 1980)).
130. Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 595 (1993). The consider-

ations set forth in this landmark Supreme Court decision offer nonexclusive guidelines for
courts to use in assessing the reliability of scientific evidence: (1) whether a theory or
technique can be and has been tested; (2) whether a theory or technique has been subjected
to peer review and publication; (3) the known or potential rate of error of a particular
scientific technique; and (4) whether a theory or technique has been generally accepted.

131. 259 F.3d at 1305.
132. Id. at 1308-09.
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