
Afterwards

Four Concerns

by Jack L. Sammons*

There are four related matters that trouble me about our conversation.
Taking advantage of my position as host, for which I hope the partici-
pants will forgive me, I would like to comment on these concerns briefly
as a way of both concluding and continuing the conversation.

I.

One particular conception of the relationship between theology and
lawyering-I use the gerund to make the distinction between law and
the practice of law clearer, something to which I will return in a
moment-prevailed in our conversation. This conception was that these
are separate practices or community of discourses between which we
may look freely for similarities if we also strenuously avoid the
corruption that one practice might work on the other through the
imposition of what is only its own internal language. Within this
conception, the claim that there might be an implicit theology of
lawyering is at least suspect as a temptation towards corruption.
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There is something terribly important in recognizing the existence of
practices as enclaves against meaninglessness and something equally
important in seeking to avoid the corrupting influence one practice
might have upon another. It is something I have tried to address before
in this same context.' The problem it creates, I noted there, is not just
the corruption of one practice by the hegemonic claims of another, but
the corrupting influence of hegemonic claims upon the practices that
make them.2 Here, for example, it would work as much harm upon
Christianity as it would upon lawyering to view Christianity as
something that has been sufficiently worked out such that it only needs
to be applied to something now to be called Christian lawyering.3

Within religious practices, this conception of the separation of practices
also serves as a powerful reminder, against the seventeenth century
conceit to the contrary, that all religions and all theologies are necessari-
ly tradition dependent. That is, they are not all paths to the same end,
as Hooker argued, but instead the end itself is defined by the path
taken.

Although the languages of practices, it seems to me, are never entirely
internal to them (as all practices tend both to point towards and to

1. Jack L. Sammons, On Being a Good Christian and a Good Lawyer: God, Man, Law,
Lawyering, Sandy Koufax, Roger Maris, Orel Hershiser, Looking at the Catcher, and Corked
Bats in the Kingdom (with a Brief Guest Appearance by Ty Cobb), 27 TEXAS TECH L. REV.
1319 (1996).

2. Id. at 1323-28.
3. In his very helpful concluding comment on "The Underlying Conventions of

Theological Practices," Father Dan Edwards tells us that he cannot imagine Karl Barth
looking at the practice of law as a source of revelation or authority. See Dan Edwards, The
Underlying Conventions of Theological Practice, 53 MERCER L. REV. 1151, 1155 (2002). If
not, one may wonder, what might be wrong with this Christian lawyer, if anything, in
Barthian terms? I am an admirer of Barth, but, I am afraid, it is from afar and mostly at
second hand--exactly as Barth feared. I am sure that Dan has him right, for Barth gave
an autonomy to theology that would leave lawyering to a world of its own and quite alone.
But I have questions about this because I am not at all sure that even Barth can get away
with it. If we separate lawyering from the law, as I suggest below, we can see that it is
lawyers who remind the state of its own humility and its own integrity. It is lawyers, that
is, who say to Pilate that you are "surrendering the clear law for the protection of which
[you were] actually installed." KARL BARTH, DOGMATICS IN OUTLINE 111 (1959). Isn't there
something to be learned in the process of doing this that would assist Christians, in Barth's
terms, to choose the right state and to understand, with Barth, that the law was no less
given from above because it has been misused. Id. at 113. Barth, I have been told, wants
the state to understand that what it is really about is Jesus Christ, and I don't see any
tension between this and our exercise here. If the state, as Barth apparently insisted, is
to avoid the rewarding of the wicked and the punishing of the good, do we not need a
practice to maintain the language in which this can be done, and is there not something
to learn from those who maintain it? Something, then, that would be authoritative?
Something that could even be considered revelation?
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require for their own maintenance that which is beyond them), this
demarcation among practices is a very valuable corrective to the
universalizing tendencies, the reflective blindness really, of our own
thinking, especially our own theological thinking. This remains true
whether clarity in the demarcation is possible or not and given that we
are not, as Jim White noted, monolingual, that is, we have our ways of
-participating in numerous communities of discourse both simultaneously
and over time.4

But, as helpful as this view of practices is, as applied to theology it is
also problematic. For it is difficult to understand how theology is or can
be just another practice at the table of practices rather than a descrip-
tion of the table itself and of why we are sitting down at it. While it is
true, as Jim White argued, that theology cannot offer universal truths
in a universal language,5 it is also true that theologies must offer
universal truths in non-universal languages for such is their nature. To
remind theology that its language is its own is helpful; to ask that it not
make universal claims in that language is corrupting.

There are many ways of describing what we might call this "theologi-
cal difference" and to describe the impact this difference might make in
our conversations about lawyering. Here I would like to note only a few,
starting with one offered by John Milbank because it is so very close to
our present concerns.

In Chapter Four of his magnificent book, The Word Made Strange:
Theology, Language, Culture,6 a chapter entitled "The Linguistic Turn
as a Theological Turn," Milbank argues that there are no enclaves
against meaninglessness, or "mystical nihilism," as he calls it 7 because
such "coded enclaves" (or practices, or communities of discourse, or
interpretative communities, etc.') are forever dependent for their
stability upon a never ending suppression of indeterminism.9 Thus, he
says, the real cultural issue lies not in "polysemy, irreducible semiotic

4. See A Symposium: The Theology of the Practice of Law, Roundtable Discussion, 53
MERCER L. REv. 1087, 1126 (2002).

5. Id. at 1130.
6. JOHN MILBANK, THE WORD MADE STRANGE: THEOLOGY, LANGUAGE, CULTURE 112

(1997).
7. Id. at 112.
8. I am sure we really should be more careful about these descriptions and I apologize

for not doing that here.
9. MILBANK, supra note 6, at 112. The law resembles this remark. The use of enclaves

against meaninglessness is a product of the linguistic turn starting, arguably, with
Wittgenstein. I think an implication of Milbank's position on this is that for the linguistic
turn to be complete there must be languages that assert themselves in a universal fashion.
Everything else, it would seem, is a hedge against the completeness of the turn.
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difference, the necessity of language for thought"1°-things he suggests,
and I would agree, that might be "themselves relative to a particular,
ultimately religious culture""-but between nihilism and theology.
This is, in other words, the only real game in town. For Christian
theology, he insists, "has been able, like skeptical postmodernism, to
think unlimited semiosis. " l2 And, "[flor theology, and theology alone,
difference remains real difference since it is not subordinate to imma-
nent univocal process or the fate of a necessary suppression."13

The practice of theology, as Jim White says, presupposes a world of
religious meaning and significance.1 4 But, Milbank might add, the
opponents of this presupposition, if that is what it is, are not other
practices, each of which tries to find meaning in ways that could easily
be described as religious and are, often enough, best described that way
when the practice is true to its own tradition. Instead, the opponents
are those who define themselves by their negation of the presupposi-
tion-nihilists, as Milbank would have it-or those for whom the quest
for meaning and significance is meaningless. So, in concern for them, we
certainly could add a parenthetical to our topic, The Theology of the
Practice of Law, saying that it is "for those for whom the world holds the
potential of meaning and significance that might be described as
religious." But I do not think this would change much. The point is
that theology, while still presenting a risk of corruption that must be
guarded against especially for its own protection, necessarily relates to
other practices in a way that no other practice does.

For another theologian, and an admirer of Milbank, the presupposition
of a world of potential meaning and significance that might be described
as religious is not a presupposition of theology at all but a permanent
precondition. For, as Nicholas Lash says, "We are spontaneously
idolatrous." 5 The reason, Nash goes on, that theology recognizes this
precondition more rigorously perhaps than other practices is that it is
the role of theology to serve as a corrective for our natural idolatrous-
ness. Or, as Dylan far more succinctly put it, "You've Gotta Serve
Somebody."16 This conception of theology suggests, and Nash makes
this explicit, that theology is not just a disciplinary field occupied and

10. Id. at 110.
11. Id.
12. Id. at 112.
13. Id. at 113.
14. See James Boyd White, How Theology Might Learn From Law, 53 MERCER L. REV.

1009, 1017 (2002).
15. NICHOLAS LASH, THE BEGINNING AND THE END OF 'RELIGION' 21 (1996).
16. Bob Dylan, Gotta Serve Somebody, on SLOW TRAIN COMING (Columbia Records

1979).
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defined by experts, and univocal in this way.1" Instead, it is a practice
requirement of all the activities of all religious people-of all people, that
is, who want help in a search for the meaning and significance of their
lives.18

Turning again to Milbank, one of the reasons we do not under-
stand-alas, do not even see-the sacral or religious character of our
practices is that the narratives of secularization have rendered their
character ideologically invisible.' 9 Thus, were it not for our narratives
of secularization, narratives that are themselves theological ("secular" is,
after all, a theological term), we would be able to see that the relation-
ship of theology to other practices is not that of another external
practice. Instead, this relationship is potentially internal to (and
constitutive of) those practices. Or, more simply put, the conception that
the practice of law is separated from that of theology by the difference
of internal languages as well as the proposition that theology presuppos-
es a world of religious meaning and significance that separates it from
other practices are, unavoidably, theological claims that turn upon
themselves and are, I think, theological mistakes.

Milbank's and Nash's arguments help clear the way for us to see our
topic in a different light from that presented by the conception of
practices that prevailed in this conversation. In this different light it is
clearer that "theology," in our ordinary use of the term, is different from
any of the terms that describe any of our other practices. For example,
in ordinary usage it makes sense to say that science is a theological
enterprise but not that theology is a scientific enterprise except in a way
that is itself theological. Or, in more human terms, the Catholic
anthropologist Jim White described in the roundtable conversation, the
one who in her maturity can hold these two competing ideas together in
her mind and find in their very tension a source of meaning, would, of
necessity if she is to be true to herself, turn to her church to work out

17. See NICHOLAS LASH, THEOLOGY ON THE WAY TO EMMAUS 4-9 (1986). Accompanying

this view, of necessity, I think, is Lash's argument "that it is not the case that all
experience of God is necessarily religious in form or content and, on the other hand, that
not everything which it would be appropriate to characterize, on psychological or

sociological grounds, as 'religious' experience would thereby necessarily constitute
experience of God." NICHOLAS LASH, EASTER IN ORDINARY: REFLECTIONS ON HUMAN
EXPERIENCE AND THE KNOWLEDGE OF GOD 7 (1986). This is something assumed, is it not,
when we ask a question like: What is the theology of the practice of law?

18. See LASH, WAY TO EMMAUS, supra note 17, at 4-9.
19. See generally JOHN MILBANK, THEOLOGY AND SOCIAL THEORY: BEYOND SECULAR

REASON (1990). All of the subjects discussed in the Roundtable Conversation relate to this
observation of course. The description of God as ineffable, for example, is, on Milbankian

terms, just a reflection of a prior assumption about the godlessness of reason.
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the meaning of the life she witnesses to in doing so.2" For that is the
nature of the church's claim that she holds to be true.

I think then, by recognizing this "theological difference," we can,
perhaps, hold on to the value of the separation of practices while not
calling into question our questions concerning the theology of the
practice of law. So, back now to the questions with which we started:
What are the convictions (if there are any and there seem to me to be
and to be best seen in the character the practice continues in some
measure to hold out as a unique excellence of it) of the community
defined by the tradition of lawyering? And if these convictions do
remain, what is the theology implicit in them? These questions do not
ask theology to cross the disciplinary lines of another practice. Instead,
they ask legal practitioners to call upon theology for help in spelling out
the relationship of their work to the divine as an activity internal to
lawyering.

Now, have I got this right? I don't know. The claims of a practice can
be terribly beguiling. Think, for example, what economics might have
to say about the "true meaning" of the practice of law.2 ' And it could
be that all I have said is just a reflection of the fact that the claims of
theology are more pretentious than those of any other practice. But, for
now, this "theological difference" seems right to me. Its message, which
is also the message of lawyering, is that the tragic can also be harmoni-
ous difference.

II.

A problem for me in this, something that I hope is more just the
appearance of a problem, is that the theology to which I refer throughout
is necessarily a sectarian activity in that it is not in service to something
called, generally and generically, religion. The sectarian nature of the
task of spelling out the theology of the practice of law is a problem for
us because we fear our own religions-and not without good reason. I
would suggest, however, that trust in the good of being good Christians,
the good of being good Jews, the good of being good Muslims, the good

20. See Roundtable Discussion, supra note 4, at 1126.
21. What about this claim? Is there a difference between the way it might work and

the way I describe the theological claim working? I think there is, although I have not
argued that here. Primarily, but not solely, the difference is something along the lines of
the fact that it is lawyering itself that will determine that which is internal to it. That
case can be made for theology, both as a matter of genealogy and current practice, but it
cannot be well made for economics because economics approaches lawyering either with an
external criterion or with a hermeneutic of suspicion or both.

1164 [Vol. 53



FOUR CONCERNS

of being good Bluesmen,22 and even the good of being good lawyers, is
the best hope our contingent world offers. We live, of necessity and not
of choice, in Biblical times. We should, I believe, manifest this trust by
offering the assistance of our various faiths in spelling out the theology
of our work as lawyers. We didn't do much of that here. We did,
however, test the waters and, I think, found them more inviting and less
troubled than perhaps we thought they would be. So I am not pessimis-
tic about this; not at all.

Let me give one example of what I mean by drawing once again,
because doing so is always so very rewarding, on Jim White. Jim's
exquisite project, in almost all of its many manifestations, offers an ideal
of character as its teleology. This character is most easily defined for
current purposes as the opposite of the negative characteristics he
presented in his paper in this symposium: mechanical thought, over
confidence in vocabulary, closed mindedness, self sureness, authoritari-
anism, and support of the Empire of Might.2 3 Jim sees a potential for
the formation of this character in the practice of law when its work is
well understood. He sees it as well in the practice of judging and
practice of theology as he sees it in the practice of literature and the
practice of art. This teleology of character is a claim about a way of
being in the world, a very lovely Aristotelian claim at that, about a
certain form maturity should take.

Could not those for whom questions of meaning and significance are
alive and important, and for whom a description of these questions as
religious would not take them too far afield on their own terms, ask Jim,
fairly and as an act of hope, to spell out the theology of this claim about
how we are best to live our lives as lawyers or judges or poets in his own
Anglican terms? Would that frighten you?

III.

I am troubled by maturity, perhaps because I have so little of it. One
other conception that gained immediate assent in our conversation was
Walter Brueggemann's borrowed description of thick and thin Christiani-
ty and its comparison to thick and thin understandings of the law. 24

Now, I want to be very clear that I have no quarrel at all with the
"duplexing" of law students that goes on in the first year of law school.
It seems to me that this is a very good thing indeed and an especially

22. See Jack L. Sammons, Introduction: The Georgia Crawl, 53 MERCER L. REV. 985
(2002).

23. See Roundtable Discussion, supra note 4, at 1117-18.
24. See Roundtable Discussion, supra note 4, at 1110.
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good thing for Christian law students for whom it is sometimes seen as
a challenge to their faith. I see it, as I think most in our conversation
did, as a call to theological maturity as it is a call to maturity in the law.

But there is something dismissive in this description of the thick and
the thin, especially as applied to theology, that remains troubling for me.
My own faith, when it is at its best, is simple. It is, I think, in Walter's
borrowed terms, thickest when it is most simple. Some of those whose
faiths I most admire, I admire because of their simplicity. How are
we-no, how am I-to make these distinctions? I am not sure. I am
sure, however, that I want to watch out for this description.

IV.

Lawyering is not "the law." It is not an exercise of the principalities
and power of the state but a restraint upon them, and it is such on both
sides of all disputes. Thought of as a craft or as an art, lawyering is
thoroughly distinct from the issues of the state, even the issues of force
and of authoritarianism. The state with its issues is always there, of
course, like the weather, as the condition in which the lawyer's work is
done and her art performed. Robert Audi, in his concluding remarks,
would have us broaden our inquiry about lawyering to include "the law"
and the state. I understand why, but I would have us narrow it
substantially if we are to get anywhere interesting.

Those are my four concerns. I mentioned above that we did little more
in this symposium than test the theological waters of lawyering and
found them to be more inviting and less troubled than we might have
thought. My hope, dear reader, is that you have found them inviting
enough to jump on in.


