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PROFESSOR AUDI: I think we're ready. Jack has been reflecting
on a good way to begin, so let's start there.
PROFESSOR SAMMONS: Thanks, Robert. Robert asked me during
lunch if I would come up with a question to get us started. Let's see if
this one works. I want to return to what Joe Vining said in response to
a question from the audience: "It's not rhetoric all the way down." I
think Joe said this, and said it this way, because it being rhetoric all the
way down or, in other words, man being the measure of all things,
sounds like such a threat to the holiness upon which Joe's argument
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depends. But, as Joe knows better than I, it is very hard to know why
it is not rhetoric all the way down and, I think, the practice of law tends
to move us in the direction of that conclusion.
Jim White, fortunately, gives us an example of the problem close at
hand. He described beautifully the two practices of law and theology
showing us the similarities between the two including the similarity of
that which keeps them apart: the inherent limitations of the internal
languages in which they speak.
The way Jim can get away with this without it being rhetoric all the
way down for him is by using certain terms to describe the justification
of these practices-the law, he says, is about justice; theology is about
a relationship with God-that are not themselves truly internal to them.
The reason these terms carry so much weight for us, the very reason
that they serve as justifications, is that they give the impression of being
shared by all or almost all of the practices at the table and, in a kind of
boot strapping move, offer the appearance of something of which man is
not the measure; something hidden.
But are they shared by all or almost all of the practices at the table?
Are they not the expressions of another practice, one that itself is hidden
because it has the pretense of being broader than any other practice? It
seems to me that someone who would see Jim's argument as problematic
in this way-Stanley Fish, perhaps-might well think that he is just
shifting from one field of uncertainty to another. And it is hard to know
why this is not the case.
I wonder, however, if this is really as troublesome to a project like Joe
Vining's or to the practice of law as it might appear? I wonder if the
tension we all seem to feel between it being rhetoric all the way down
and some sense of the divine is not, in fact, a false tension? I am
inclined to think that it is false, that it is a problem we have imposed
upon ourselves by the limited ways in which we think about the divine.
More specifically, and more specifically Christian, perhaps we are
wrong-theologically mistaken-to ask what is in the mind of God as a
way of approaching justice.
This seems true in practice, by the way. Rhetoric is not the troubling
activity we fear it could be. It seems to me, for example, that when
rhetoric is appropriately located within its own tradition it is never
unbridled in the way we tend to think of it. It is almost always instead
a craft with constitutive restraining rules located in a particular
rhetorical culture that carries within it a certain understanding of the
virtues and vices based upon ideals of character for both rhetoricians
and for their particular audiences. Those who would condemn rhetoric
usually isolate the rhetorician from all of this for moral examination and
when they do they miss the primary moral message of rhetoric and of
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the practice of law which is that we are utterly dependent upon each
other for the good. But in practice the rhetorician is never isolated.
And, what is more, while rhetoric is not only about persuasion-the
beauty of the argument on the other side can be appreciated-it is
always about persuasion as opposed to force, isn't it?
One of the reasons we tend to be so troubled by rhetoric and worried
about how deep it goes is that philosophy has done such a fine job of
turning us against it. Rhetoric, and this relates to Marie's talk this
morning, is much too fleshy for philosophy, although it should not be so,
I think, for theology. Rhetoric depends ultimately upon a response, a
physical, mental, and emotional response by an audience. It is man's
measurement of all things in this physical way, and this dependency
upon flesh has been upsetting to philosophy's search for a certainty that
is not measured by man.
So this is my question: Does it being rhetoric all the way down really
need to be understood as at odds with our understanding of God? Can
we, instead, understand rhetoric, even all the way down, and man
measuring of all things as themselves God's work? Can we understand
the uncertainty that the rhetoric of the practice of law reveals as the
opening through which the light gets in?
PROFESSOR AUDI: Well, let me call on whoever wants to begin by
name for the sake of the recorder, and maybe I'll continue doing that
just to make it a little bit easier. So I don't mean to be too formal. Jim
White.
PROFESSOR WHITE: Thanks. I will just say a couple of things
having to do with the term "rhetoric" itself. I think it is really useful to
distinguish between two uses of the word. Rhetoric can mean simply the
art of persuasion; here its question is how it is possible to persuade other
people of the truth of this or that proposition, or to do or believe or to
speak as you would wish them to do. But it can also be regarded, and
is by Aristotle, as the art of thought called for where scientific or
mathematical forms of thought won't work, where we live in necessary
uncertainty. Rhetoric in this sense refers to the process of thought we
engage in under these circumstances, and its question is not how we can
persuade others, but what we should ourselves believe, and for what
reasons. Like the other kind of rhetoric it can take good and bad forms.
If you thought of the whole world as nothing but a group of people
trying constantly to persuade each other of propositions or positions, and
in this way to reduce each other to one's dominion, it would be a kind of
hell. On the other hand, to think that we live in a world where there
are some things we know with confidence and other things we are not
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so sure about seems to me perfectly sensible, and in no way inconsistent
with the existence of God or the divine.
About it's being "rhetoric all the way down," I actually don't like that
phrase. The reason is that it is plainly not true. This table is not
rhetoric. My shoe is not rhetoric. It just isn't. The table isn't made of
words, it isn't an act of persuasion or thought or speech. On the other
hand, as soon as my mind begins to go to work, describing this table or
the pain in my foot or something I saw yesterday-the sun or a
flower-it goes to work within a language. This language is partly
inherited-it has its origins outside of me-though I also remake it as
I use it. And whenever I use it, I do so within a social context: I am
speaking to someone, real or imagined, and have a relationship with
them, partly shaped by what I say and how I say it. So the minute we
begin to think and talk about anything at all we live in the world of
language, a world of contingent resources for thought and speech, and
rhetoric is a perfectly good term for how we do that.
But, as I said at the outset, this really is different from the other use
of the term, which means a way of persuading someone of something and
using all the tricks in the bag to do it.
PROFESSOR AUDI:

Walter Brueggemann.

PROFESSOR BRUEGGEMANN:
I want to press that because I
think that in an appeal to a table, that makes perfectly good sense. But
what if you're talking about God? I don't want to say that God is a
product of our rhetoric, but I don't know how you get God in any of our
traditions, in any of our theological traditions, apart from rhetoric. You
can get a generic notion of God, but with all the particularities that you
are insisting on, it seems to me that God always comes in with, and
under rhetoric and not prior to. I wish Professor White would talk a
little about the difference between how that works with something like
a table and how that works with unseen holiness.
PROFESSOR WHITE: Well, I'm not so sure it really works differently. It seems to me it's only an acceptance of our natural human
condition to say that none of us, and none of our institutions, and none
of our inheritances can capture, explain, and define with authority what
I would call the ineffable creator of the world, the principle of love and
justice of the universe. Those are my words for it, but those words don't
do it either. Whenever you speak, you're going to be in the position of
a human being using language, and that means with all the limitations
that that involves.
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This does not seem to me a bad thing. I actually like this world that
we inhabit. I like our languages. I like to watch people use them well.
I like to struggle not to use them badly myself. This seems to me fine.
I think the world would be poorer rather than richer if we had perfect
and automatic vocabularies for the most things in the world. But in any
event, we don't. So I really completely agree with you, Walter.
MR. ACKROYD: Why do we see languages as the only vehicle that
moves us towards God in the mystical way in which language is one of
the first areas of human activity to be discarded before we can experience the divine? I mean is that a different thing from what you're
talking about?
PROFESSOR WHITE: I think what you're saying makes perfectly
good sense. And I wouldn't have anything but the greatest respect for
wordless experience of a primary God, which is what you're talking
about.
MR. ACKROYD:

Yes.

PROFESSOR WHITE:
MR. ACKROYD:

But while it's wordless, it's wordless.

Does that mean it's worthless?

PROFESSOR WHITE: No, no, no. It might be the most valuable
thing in your life, but if it's wordless it's wordless; and when you try to
put it into words, you're going to run into all the problems we're talking
about. When you strip it of language, then it is what it is, and neither
you nor I can say what it is.
PROFESSOR AUDI: I think I hear a number of interesting points
that could be separated out a little bit more. One is that we can't
describe or articulate anything experienced without using a language,
and when we do we will be confined to whatever categories are
accessible to us through that language. Another point is that, nonetheless, there are things that we actually do experience that would be there
even if we didn't describe them. The pain in my foot can be real and
there can be real suffering associated with it whether or not it is ever
articulated.
A little subtler point is that there may be things we can't perceive at
all until we have mastered a language, even though they are not
reducible to anything linguistic. A simple example might be the beauty
of a painting. We may need to be trained to appreciate the value of art
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and literature and music. But once we are trained, there is something
we are perceiving which we must use linguistic categories to articulate
Now, it's
even when the experience transcends those categories.
arguable that the concept of God must somehow be learned through a
tradition before anyone is in a position to have a deeply religious
experience, but I am inclined to think such experience is possible
without the subject's possessing any concept of a theological sort. Let
me go on to whoever was next. Marie Failinger.
PROFESSOR FAILINGER: I was re-reading Walter's book on my
trip down here. There's a point at which he writes that God all of a
sudden notices something. I can't now remember where it was. And
Walter asks the question, "Didn't God notice it before?" All of a sudden
God sits up and pays attention to something that God didn't realize was
happening before. I thought that part of your comment, Joe, is that in
order to have a rhetorical engagement with a person or the world, there
are things we have to notice first. But there are things that we do not
notice. And even if God doesn't notice them, then even God can't have
a rhetorical relationship, if you will, with us. That really does say
something about the notion that there is something under, below, in
addition to rhetoric that requires us first to notice. Walter, I don't know
if you want to fill in your story.
PROFESSOR AUDI: Ted Blumoff.
PROFESSOR BLUMOFF: Let's assume that there is something,
some essence below the turtles. When we get down there, there's a
turtle we can all stand on. If that's the case, then I want to bring it
back to the question that brought everyone back together. If there's
something there that is ineffable, you can't talk about it at all; as a
matter of fact, everything you do is just a homonym. It just sounds like
something you know, but you really can't talk about it. Then how can
law and theology impact/interact with each other at all if what we're
dealing with is in its essence, assuming there is an essence there,
ineffable, that there's something we can't even describe?
That's part of the question, the conversation that we had at lunch.
I've been confused about the question that brings us all together here
and whether from my tradition, which is Reformed Judaism, a secular
tradition, whether the question itself even made sense, whether it was
coherent to talk about this question.
As Walter pointed out this morning, justice is at the heart of Torah.
That's what it is. So to talk about it as something apart from a legal
tradition doesn't even make sense to me. It is the legal tradition. It is
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the religious tradition. But I don't know, moving away from that, how
I could, other than being who I am, how I can make the move from a
lawyer to a Jew. I'm always indivisibly both. And so, the question to
me lacks a certain kind of coherence. I don't know how, I don't even
know how to take the question apart.
PROFESSOR AUDI:

Please go ahead, Joe Vining.

PROFESSOR VINING: Well, in the Reformed tradition it seems to
me that though secular, although it is labeled secular, you proceed on
presuppositions that language has meaning, that there is mind behind
it when individuals speak it, and that there is some joint mind behind
the inheritance that you're working with. My question about the secular
law tradition generally is whether it doesn't build up toward something
called "the law" precisely because it, the tradition if you will, takes
values seriously, cares. My question is whether that caring, combined
with a mind which is not the mind of any individual, doesn't point
further. That's where I was talking about the possibility of idolatry.
But that journey of self-reflection in ordinary secular law today is one
the secular Jew could find himself taking in the Jewish legal tradition
also, and it seems to me he would find himself reaching a similar brink
and looking beyond. Both traditions start with, presuppose, something
less than the totally ineffable, something that can be talked about and
criticized, but that is not where they end, certainly not where they must
end.
PROFESSOR AUDI: Maybe a word about the ineffable before we go
on. In a certain way what you describe transcends any description you
give of it because there are indefinitely many things you can say about
it, and there are indefinitely many possible purposes it might serve; at
least this applies to most things, and you might miss something
important depending on what purpose is involved. So let's not assume
that ineffability is necessarily a mark of defeat. It may actually be
something quite expected, and if we are going to make progress here, we
have to see what it is that might need to be said and whether we can
say it or perhaps show it-demonstrate it-maybe by a narrative.
Walter Brueggemann I think was next.
I do not understand how the
PROFESSOR BRUEGGEMANN:
Christian Old Testament and the Hebrew Bible relates to that, because
what ancient Israel wants to say about God has very little to do with
being ineffable or anything like that. It has to do with God being an
agent in a narrative that can be retold. If one pushes back behind that
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narrative, I suppose you could say you would still have the Exodus event
that is pre-verbal, except that it's not pre-verbally "an act of Yahweh."
It is an act of Yahweh only in the articulation of doxology. I don't know
whether the problem I have is true of every particular theological
tradition or whether it is peculiarly so with the Jewish tradition and
derivatively with the Christian. I think that the Jewish tradition would
file a dissent against any kind of a generic ineffability because that is
not the testimony it wants to offer at all. That's the sort of problematic
that an Old Testament teacher endlessly has to live with.
PROFESSOR AUDI: Joe Vining, go ahead.
PROFESSOR VINING: I want to recall Marie Failinger's reference
this morning to "God speaking." My observation, at least, is that the
Jewish/Christian God is not believed to be just the God of the Jews and
the Christians, and I don't think that the Western legal sense of justice
is believed to be just justice for the West. When we see torture, when
we see women systematically raped, we don't say, well, that's just
another culture and another tradition that has meaning within the
particularities of that tradition. We take a stand.
When people say it's not rhetoric all the way down or that language
doesn't cover everything, I don't think they are saying slide off into
clouds of ineffability. They're saying or we're saying that there's
something real there that is not confined.
PROFESSOR AUDI: Jim White.
PROFESSOR WHITE: I don't want to get hung up on this, but in
talking about the ineffable, I did not mean to be talking about something
that is not real. Quite the opposite. What I am saying is that it is real,
but cannot be captured in language.
One could say of the Hebrew Bible that it shows God revealing
Himself in a particular way, in a particular story, to a particular people.
It is essential to the life and operation of that religious culture that this
revelation be in some sense intelligible, but it is also true, I think, that
no one would say that this was a total revelation. Insofar as the Deity
is here revealed, He is indeed revealed, but no farther.
When we move to Christianity, we see a similar situation: here the
revelation takes the form not of a narrative and a set of laws, a
definition of a people, but the presence of a person. This revelation is
real, but also incomplete.
I do not think it denies the reality or value of either the Deity of the
Old Testament or the Christ of the New Testament to say that whenever
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you try to talk about them you face a serious set of problems, presented
by the nature of human knowledge and human language. Any
theological project should be aware of the limits and difficulties of its
own language. These are not evadable by simply saying that the
translation is imperfect, for they include the ways in which our habits
of reading our own traditions can lead us to hideous results in both
belief and conduct.
MR. ACKROYD:

In talking about the language of the divine, Joe just

used a phrase, "God speaks", but when God speaks, what is he doing?
PROFESSOR VINING:
MR. ACKROYD:

What is he doing?

I mean how would he

PROFESSOR VINING:

-

When you say God is speaking -

MR. ACKROYD: What is it? Is it rhetoric? Would he speak rhetoric,
as we were saying earlier, or would it be a different kind of speech?
PROFESSOR VINING: In the Jewish tradition, God speaks at least
once.
PROFESSOR BLUMOFF: And then his minions speak for him. It
certainly is rhetorical when you get to the prophets. It is rhetoric in the
sense that Jack makes reference. It is meant to persuade you to some
course of action.
PROFESSOR VINING: In the general legal tradition, the law, or a
caring mind, is speaking over and over and over again and out of the
mouths of many, many people. And each time any one of these people
speaks-and that includes a practicing lawyer giving a legal opinion--others looking at the whole record of what is being said put it all
together. They drop some out, they put some in, they privilege some and
they argue about some, and they put it together, in much the same way
they put together what a multimember court says over time.
When God speaks, what's happening? Well, I would think what's
happening is that breaking into the physical world of sight and sound
are voices to which we individually listen to try to hear an authoritative
voice. In religion and theology it would be the voice of God, as in law it
would be the law.
MR. ACKROYD:

What language would this voice come in?
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What language?

When you talk to God?

PROFESSOR VINING:

It's not Latin.

PROFESSOR AUDI: Is it up to God?
PROFESSOR VINING:

Yes, it is up to God.

PROFESSOR BLUMOFF: In the Rabbinic tradition, God hears you
in any language, in any language: Hebrew or Aramaic or anything else,
any language.
PROFESSOR AUDI:

Mark Jones.

PROFESSOR JONES: I would like to ask a couple of questions about
this notion that God speaks once in the Hebrew tradition (presumably
when giving the Ten Commandments at Sinai), and subsequently His
human agents speak on His behalf. This suggests a fundamental
distinction between the direct and indirect modes of communication.
However, isn't there also an important similarity? Clearly, when God
speaks through His human agents, the voices that are heard and
experienced need to be interpreted. But (and here I feel quite out of my
theological depth) didn't the events at Sinai also need to be interpreted
by those who observed and experienced them? And doesn't God's grace
help ensure that both kinds of communication are understood and
interpreted according to His will?
PROFESSOR BRUEGGEMANN:
My comment about that this
morning was not a theological comment. It was a comment about
literature, that the narrative is arranged in Exodus 19 and 20 to bracket
that one speech of God so that it is presented as raw, immediate, and
direct like nothing else. Whatever we may think about the history of the
utterance at Sinai, the literary arrangement of the text is obviously
quite intentional to make this unlike everything else at Sinai. What are
we to make of that is, I suppose, not very clear. The articulation of the
decalogue may have been a very naive statement; but it's almost like our
appeal to the Bill of Rights in our constitutional life, it's just there. We
may know who wrote it and all that stuff, but it is there as a kind of
originary given. It seems to me that's what wants to be said in the Sinai
tradition. But, obviously, from the very outset, that primal utterance of
God requires commentary and interpretation. But that primal utterance
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is not commentary or interpretation. It is set up to be there prior to all
interpretation.
PROFESSOR FAILINGER: I wonder if another way to read that,
though, is we want, human beings want some proof that it really was
God. And, you know, that all this other testimony derived from
something that is real and that's not made up. Perhaps we want this
evidence because we are skeptical of other people?
PROFESSOR BRUEGGEMANN:
PROFESSOR AUDI:

Yes, I think that's right.

Rick Wilson.

PROFESSOR WILSON: This morning Marie talked about the word
and the flesh, and Walter lamented that he didn't know that before
hand, suggesting that he might pose a different response, based upon the
wisdom tradition as opposed to Torah in the Sinai tradition. It occurred
to me in Mr. Ackroyd's question about what would God speak, and Joe's
response that God spoke once, literally God speaks unbroken longer in
Job than anywhere else. The speech of God in the Book of Job, in
response to Job's complaint, is evocative of mystery rather than
descriptive of code and community.
I wonder if the wisdom tradition could allow us to acknowledge that
the ineffable is draped, as it were, and we see it only because it is
shaped beneath the drape, and we cannot strip it. There is no naked
truth. And so, we rely upon contours of the drape to give us a hint of
the mystery beneath the drape, and then in our traditions we get into
a debate as to whether or not the drape is houndstooth or paisley.
PROFESSOR BRUEGGEMANN: That's right. So that what you see
or can touch in the world of speech is the hippopotamus or the alligator,
and if you try to go behind the hippopotamus or the alligator, all you get
is the voice describing it, and it's just a voice.
And then in the end, Joe's response
PROFESSOR WILSON:
anticipates Thomas Merton: the best theology is to fall silent.
PROFESSOR BRUEGGEMANN: Yes. Though, as you know, there's
great ambiguity in Job's last utterance. Even if we say it's falling silent,
we cannot determine whether it's submissive silence or defiant silence
or a teenager's sulking silence or whatever. In any case, nothing else
could be said.
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PROFESSOR WILSON: Would it be fair to add to that, Walter, that
we can be sure that it is not the ramblings of his alleged friends who
were self-assured, rather than confident in the God of whom they spoke?
PROFESSOR BRUEGGEMANN: Well, in the Book of Job, it's very
difficult to know how to connect the final poetry with the final prose. It
is interesting that in the prose God says to Job, "I like the way you talk."
It is disputed, but I think it means, "I like you bringing me the
argument. I don't want you easily submissive to me the way your
friends are."
PROFESSOR AUDI: Jack Sammons.
PROFESSOR SAMMONS: So now we have Thomas Merton telling
us that theology ends in silence and Wittgenstein saying the same about
philosophy. I want to get back to lawyers who never stop talking.
Here's one way to do this that might make sense. It returns us to the
implications of Peter's question to Joe Vining about the language
through which God speaks.
God speaks to us as we are if it is to be "us" to whom He speaks. We
have no choice about this; He has no choice about this even in revelation.
We can see this as a problem, if we want to, or we can, as I am trying
to learn to do, see it as God's willingness to join us in the absurdities of
our Sisyphian existence. We can see it, that is, as a wholly unexpected
and undeserved trusting of man. God offers Himself to us as the
permanent expectation, the hope, if you prefer, in which we start
measuring each push of the bolder up the hill to see if it were done a
little better than the push before. Our inquiry, then, can start with us
and find God to be there. This, I think, is why it is important to note
that lawyers don't stop talking and why it is fair to ask about the
theology of their endless conversation.
MR. ACKROYD: I believe you were saying that the sacredness lay in
the drapery, was that right?
PROFESSOR WILSON:

Again, please.

MR. ACKROYD: You were talking about the drapery taking the form
and that the drapery was the element of sacredness?
PROFESSOR WILSON:
sacred -

No. It hides, no -

the hiddenness of the
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Yeah.

PROFESSOR WILSON:
attempt to speak of it.

-

is disclosed by the contours of our

MR. ACKROYD: It leads me to a theory that I had mentioned in the
little talk earlier today where we find that the religious life is perceived
in an intensely dramatic form, as it were, with a drapery on it, and the
legal performance is also perceived in an entirely dramatic form with a
drapery upon it, and that relates us to the question of rhetoric again,
whether this language is the drapery upon it. So the metaphor, or the
meaning, may well be that life is a form of acting, or life is a form of
performance on that perceived level. And that might lead us to a better
understanding of the divine than anything else.
PROFESSOR FAILINGER: I want to follow along with that theme.
The reason I used the image of the mask is that's Luther's language.
Luther said that everyone is a mask of God. I don't know if his mask
imagery came from the theater or not, but that's how he explained how
God can always be hidden from us, but once we take the mask off, God's
not there, as in a play.
PROFESSOR AUDI: It seems to me we may have a couple of people
who want to come in on this. Why don't we start with Joe Vining and
go on.
PROFESSOR VINING: I'll try to be brief since I've already spoken.
The problem with dwelling too long on the dramatic or play-acting
aspects of what is going on is that we rip children out of their mother's
arms and we put people in cages and we impoverish people, and if they
resist we wrestle them to the ground and hurt them badly. That's what
we do, in law. We act. After our appeals to texts and our rhetoric and
argument and our seeking a speaking mind, we then go ahead and do
what Jim was calling hideous things. They are, I would say, not
supposed to be hideous if they are authorized and if they simply bespeak
the impossibility of our tragic situation in the world. But all of our talk
here cuts when it comes to law.
Now, I suppose theology cut too when the question was whether you
were going to burn someone at the stake. But so long as you don't burn
anyone at the stake and so long as you are not destroying someone by
keeping them from the Sacraments, the question we're dealing with in
theology is meaning in life. In law, it's whether we are going to be able
to go ahead and rip that baby out of someone's arms. I mean action is
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involved, and it does seem to me that is what makes all of this
pressingly serious.
Of course I think it's very serious whether we sense life has any
meaning, and from that consequences in the world flow too, the greatest
consequences. But what we do in law is so terrible, is so violent, that if
we don't have some better way of bracing ourselves, a better sense of its
justification, than I think is current in the legal world, we can't live with
ourselves. It really does matter.
MR. BUICE: I just want to insert the idea that what we do in law is
also graceful and healing. And if law has anything to say to theology,
it may come from the standpoint of the practice. I can't speak for the
academics. But when you are in the practice of law, court term comes,
and you have to decide what difference something makes and what
you're going-to do about it. I think these are questions that can be
asked theologically.
Mr. Ackroyd, you asked how God speaks, and I think what you were
asking and what did not get answered is how would God speak to me?
How would God speak to you if you were to hear God? Was that the sort
of question you were asking?
MR. ACKROYD:

I think mine was a more complex question, just

physiologically just how God spoke.
MR. BUICE: Okay. I think physiologically there's an answer to that.
MR. ACKROYD:

All right.

MR. BUICE: God essentially speaks to a person's understanding. It
may be a word of wisdom that you say. You may say something wise to
me that vibrates on a column of air, hits my ears, goes into my mind,
and I translate it. You speak and I understand what you say and why.
That's how God may speak through you. Or God may speak through a
concept or an idea put into my understanding - something which I may
confuse with my own thoughts if I don't learn how to discern the
difference. But I can learn how to discern the difference by listening,
the same way I learn to discern voices on the telephone or birds in the
wilderness. Practice teaches, and the difference between my thoughts
and God's voice can be discerned with practice.
But the question finally is what difference does it make and what are
we going to do about it? This is not an esoteric question because if there
is a God out there other than something in my mind, and if there is a
communication which can happen, then it makes all the difference in the
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world in terms of how I live, how I relate to you and how I relate to my
family and what I do for a living. These are real concrete questions.
Let me comment on the earlier discussion of "the ineffable." Most
things are ineffable. This table is ineffable. We only know what we
perceive about it. For instance, we perceive it as solid, but seen through
an x-ray, the table's not solid. Lots of things pass through the table. We
call it solid because it is solid to us. Our understanding is always a
mixture of whatever is other than ourselves and our sensors as we
encounter it. We need to be aware of that. We need to be conscious of
the limits of our knowing and then with caution act.
Once we have acted, the question becomes: did our actions work or
did they not. If they worked, let's do it again. If they didn't work, let's
see about trying something else. The discovery of truth is a dialogue
between me, God, the community of faith and the Creation. Learning
to listen is at the heart of the process.
PROFESSOR AUDI: I wonder if I could say something useful that
goes to the common sense question, because you suggested, in effect, that
God's speaking to us, or perhaps anyone speaking successfully to anyone
else, is a matter of the causation of understanding of a message by the
presentation of an appropriate symbol, and that symbol does not have
to belong to human language. Indeed, you could even abbreviate more
and say the minimal case of speaking to someone is causing understanding of a message, period. I don't know if anyone wants to go that far
because there is commonly an experiential sense of being spoken to,
whatever the vehicle. But the vehicle is entirely open in religious
experience. I think you meant to put it that way or have it understood
that way.
MR. BUICE: I would say that once God has spoken to our understanding, words are an attempt, a secondary attempt, to describe the
essentially indescribable experience. Therefore words are always partial
and incomplete.
PROFESSOR AUDI:

That's a different point actually.

MR. BUICE: The primary communication from God may be a nonverbal experiential reality of an understanding.
PROFESSOR AUDI:
still pertinent?

Okay. Well, let me see. Linda, is your point
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PROFESSOR EDWARDS: Jack had a throwaway line that grabbed
me. He said lawyers never stop talking.
PROFESSOR BLUMOFF: Proof positive.
PROFESSOR EDWARDS: And I'm not at all sure that's true. I'm
thinking of a lawyer who is representing a client. Fundamentally when
all the words are over, the most profound part of that relationship is
that the lawyer is present with the client in the situation, to hear the
consequences. And when even those words are over, the lawyer is still
present for the client in the experience. I remember standing beside the
client to hear the jury's verdict. My words were over, at least for the
time being. Perhaps we appealed and perhaps we didn't, but at some
point there came a moment when all the words were over and I still was
flesh there beside flesh doing my most important lawyer role which had
nothing to do with words. And, of course, in the most profound situation
we have-the carrying out of the death penalty-the defense lawyer is
present, saying nothing. But that's the most fundamental role, I think,
of a lawyer, and it has nothing whatever to do with words.
PROFESSOR SAMMONS: I think you are exactly right, Linda. But
I meant that lawyers never stop talking in the legal conversation. The
presence with clients you describe so nicely is necessary to the relationship upon which the quality of the ongoing conversation depends when
the conversation is well understood. So it's part of the way we keep on
talking, isn't it? Perhaps there is a sense in which, in some cases and
with some clients, seeing a Real Presence in each other is necessary to
the lawyer's speaking for the other. I don't know.
Lawyers, it seems to me, can continue the same arguments forever,
and those arguments are always at rock bottom an appeal to the best of
who "we" are with that "we" itself a part of the argument. We do this
in a variety of structured ways, but this particular appeal is what the
argument is always about. I know of no way to understand this appeal
that is not theological. It was, for me, in this sense that lawyers keep
on talking in the face of what others would describe as the need for
silence before the gods of theology and philosophy. The practice of law
never gives up trying to name the silence in our ordinary lives as social
creatures.
PROFESSOR EDWARDS: Well, I think what I'm saying is that in
theology and in law, eventually the words fade away, and there is
something there in both cases that is not captured by the words, is more
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than the words, and it defies our understanding, and yet it's there in the
end.
PROFESSOR AUDI:

John Cole.

PROFESSOR COLE: I was just again responding specifically to
Linda. It seems to me that your standing there is a text in the poststructural sense. It may not be a language context but it's certainly read
as a text. So it's not, you really weren't going to some ineffability, I
guess.
But the question that I'd like to hear discussion on, because we seem
to be making a distinction between rhetoric, which as I understand it is
any use of language, which is always uncertain and always partial, and
some kind of pre-linguistic state of affairs. I mean I think that the
Taoist, the central Taoist tenant, I guess, the Tao that can be spoken is
not the eternal Tao, implying there is an internal Tao. I was struck by
Professor White's comments because if you have the language to say it's
there or not, you're already in language. One of the questions that I'm
interested in is whether wordless, non-linguistic experience is anymore
certain than language or does its uncertainty go all the way down the
way language's does. It seems to me that it does. The wordless
traditions of mystics are no more rooted in something real than, you
know, our language.
I was struck by your comment, Professor Brueggemann, that in your
tradition it's all linguistic, if that's what you were saying. There is not
this non-linguistic something behind. But what does the group think
about this ineffable whatever under the drape? Is there something
there? Are we saying there is something there and we're always dancing
toward it? The second part of that question is that language changes
and grows organically, I think, through our discussions and use of
rhetoric. Professor White said some great stuff about that. Do we think
it grows toward the light? Does it grow towards some higher level or
does it actually just grow randomly?
PROFESSOR AUDI:

Jack.

PROFESSOR SAMMONS: Just a very quick comment, John. We are
not dancing towards it. In my view, we are dancing with it.
PROFESSOR COLE: With the light?
PROFESSOR SAMMONS:
participating in God.

Yes.

The light.

God is known by

1104

MERCER LAW REVIEW

PROFESSOR AUDI:

[Vol. 53

Mark Jones.

PROFESSOR JONES: John suggested that just standing by a client
can be a text in the post-structuralist sense. I suppose that, if we want
to put it in those terms, then perhaps everything must be some kind of
"text" because we are necessarily in relationship with everyone and
everything we experience, being in relationship necessarily includes
being in communication, and being in communication necessarily
involves a "text." And this also includes the case of "silent" communication. As to whether the non-linguistic experiences of mystics are any
more certain or real than our linguistic experiences, perhaps one could
also ask whether they are any less certain or real.
PROFESSOR COLE: Yeah, more real or more certain.
PROFESSOR JONES: Well, I just refer to that and ask is it any less
real. And that's not meant to be a cute comment. It's meant to express
a thought.
PROFESSORALLEGRETTI: I'm Joe Allegretti. When we talk about
mystical experiences, I end up relying on my first and primary religious
teacher, my mother. She always said, "The proof is in the pudding."
Unless I'm on the inside of a mystical experience, unless it happens to
me, I have to follow the lead of Williams James and ask: Did this
alleged mystical experience make you more loving, more caring, more
just, merciful? By their fruits you shall know them. That's the only way
that I as an outsider can make a judgment about your mystical
experience. So I'm not that interested in probing the details of what did
or did not happen to you during your alleged mystical encounter.
Instead, I'm interested in what happens next. What are you going to
make of the experience?
PROFESSOR COLE: So what you're saying is you're interested in
action. That's been a theme that's been around here, too, the distinction
between talking and acting. There's certainly a sense that all talking is
an attempt to get to some action in the world. Would you agree with
that?
PROFESSOR ALLEGRETTI: In a sense. But I'd add that sometimes
the only action we need to take is to be with another in silence, as we
discussed.
PROFESSOR COLE: Sure.

2002]

ROUNDTABLE DISCUSSION

1105

PROFESSOR ALLEGRETTI: My favorite story for teaching about a
lawyer's life comes from one of Anthony Trollope's Barchester novels,
The Warden. If you recall, Septimius Harding needs to get advice about
whether he should keep his cushy church sinecure or resign. He doesn't
know what to do. He goes to three persons for advice: the famous
lawyer, Abraham Haphazard; his son-in-law, Archdeacon Grantly; and
his longtime friend, the Bishop. He says to them, "I don't know what to
do. Should I keep my church position or resign?" Haphazard and
Grantly lecture him. They tell him exactly what they think he should
do. But the Bishop does very little. He listens as his friend tells his
story. Not much happens. But then the Bishop makes a simple
gesture-he lays his hand on his friend's knee as a sign of sympathy and
support. And then comes a marvelous insight by Trollope: As the two
friends sat there, Septimius realized that he had received what he had
come for. Without saying a word, the Bishop gave Septimius what
Septimius needed-support, consolation, encouragement, friendship.
This ties back to our earlier point-sometimes the only thing we have to
give each other, the only ministry we can make, is a ministry of
presence. Just being there for each other is all we can do. And it's
enough.
PROFESSOR AUDI: Millard Fuller.
MR. FULLER: I thought I might share three separate episodes, which
are all disconnected in a way, but connected in another way. The first
is a murder trial that I tried several years ago in a very rural county in
South Georgia. It was a murder case, and the prosecutor, the district
attorney, was seeking the death penalty. My client was convicted and
then we went into the death penalty, the punishment phase, and the
jury came back and gave him a life sentence instead of the death
penalty, which in that case was considered a great victory.
The next day I got a phone call from one of the jurors, and he said, "I
would like to come by and talk to you about the case." And, of course,
that was completely satisfactory. The case was over, and there was
nothing wrong with him doing that. A lawyer is always very interested
in talking to a juror when the case is over. So I was thinking this guy
is coming by to congratulate me on my brilliant closing argument which
persuaded him to save my client's life, and I was prepared for that
congratulatory message.
He came into my office, sat down, and said, "I want to tell you that I
was fully intending to vote for the death penalty, but I want you to know
why I vigorously argued in the jury room for a life sentence." I was sure
I was going to get this wonderful news about how brilliant I was. He
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said, "Do you remember during the closing phase of the trial a legal
issue came up, and the judge dismissed the jury. You know, there are
two doors into the jury room so that the jurors cannot hear what's going
on in the courtroom. But the jurors, we all went in there, and the bailiff
closed one of the doors but he didn't close the other door, so we could
really hear the muffled sounds that were going on. We couldn't
understand what was being said, but we could hear what was going on
in the courtroom. And I could hear you arguing with the judge on some
point. I couldn't hear what you were saying, but I could tell you really
believed in what you were saying. I thought to myself, that lawyer
really believes this. And at that point I decided I was going to vote for
a life sentence."
To me it was a great lesson in that the words could not be heard, but
it was the inflection of the voice and the intensity with which I was
speaking that convinced him of that.
Another unrelated issue to that, but it also is on this same point, a few
years ago one of our top staff people at Habitat for Humanity was taking
a group of Evangelicals to Mexico for a week of building houses. And on
the way down, he said it was interesting all the conversation was about
how they were going to go down and share Jesus with the Mexicans. All
of them, they assumed, were Catholic and therefore, not real Christians.
But they had forgotten one key point, and that was that they spoke
English and the Mexicans spoke Spanish. And they got down there and
absolutely could not communicate with them with words, so they just
had to work together.
But he said what happened, the transformation during the week was
just almost magical because these Evangelicals realized that communication would have to be done in a non-verbal way; and so they just worked
with these people, and they expressed love to them, and it was a very
very positive experience.
The final thing is an experience I've had numerous times. When we
finish a Habitat House anywhere in the world, we have a dedication
service, and we sing songs and we have prayers and we give keys and
we give a Bible, and then the homeowner is given an opportunity to
speak. Almost without exception all around the world, whether you're
in India or South Georgia or New York City or San Francisco, two things
happen when the homeowner speaks. Number one, they cry; and
number two, they give praise and thanksgiving to God. And it's just a
wonderful example to me of how these homeowners sense the presence
of the divine in the action that has taken place.
And there's very little discussion of theology on a Habitat site. You're
talking about how to get the walls straight and how to get the roofing
on and how to get the siding level. But there's a profound theological
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presence there that comes out in the words of the homeowners when
they almost without exception praise God as a part of their little talk
that they make.
PROFESSOR COLE: And wouldn't there be, I wonder, less of that
if you were talking theology as you built the house? Wouldn't that just
get in the way in that situation?
MR. FULLER: Some of you here, this dear brother, Walter, here
served on the Board of Koinonia Farms. Clarence Jordan, who was my
spiritual mentor and an incredible man of God, was closer to Jesus than
anybody I've ever met. But I remember one time a very wealthy woman
came to Koinonia and wanted to give all of her money to Koinonia, and
he said, no, we will not accept it because if you gave us all of your money
we wouldn't have to work anymore, and we'd start discussing theology
and it would ruin the community.
PROFESSOR FAILINGER: I want to go back to something Millard
previously said, which I do think is something law can give to theology,
returning to the question that Jack posed. One of my friends who is a
seminary professor and pastor sometimes talks about how many
mainline pastors are really having a hard time figuring out why they're
doing what they're doing, because they do not really believe that what
they're doing makes a difference when they speak the Gospel to other
people. They too have accepted this idea that the worst thing you can
do to someone is kill them or torture them or something similar. Even
they are having a hard time with the idea that the worst thing you can
do to someone is not to be with them and bring them into the presence
of God. I'm just wondering if we're all accepting that assumption that
the worst possible thing that people can experience is to have some
temporal tragedy happen to them and that the lack of a relationship
with God is, if you will, just a mere issue of meaning.
PROFESSOR VINING:

I accept that, and I'm glad you said it.

PROFESSOR AUDI: Please, tell us your name. I'm afraid you and
I haven't met.
MR. EDWARDS: Dan Edwards. One of the challenges of answering
whether it's rhetoric all the way down is that "it" has no antecedent. If
we're talking about "it" as all of reality, then I expect not. I think you
can both count on the wordless experiences of the transcendent, and
many arguments within rhetoric itself to suggest that rhetoric happens
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within a larger context, to suggest that there is something beyond that.
But theology, it does seem to me, probably is rhetoric at least way deep,
way deep down. The really important implication of that question bears
on what law can do for theology, I think, because when we're talking
about something as being rhetoric we're saying certain things in terms
of its contingency, its subjectivity, its inter-subjectivity, essentially how
flexible is it, how much is it going to bend. So that suggests this
theology that is rhetoric, or to the extent that it is rhetoric, can be
reformulated. But as for that holiness which transcends rhetoric, that's
another matter. The closer you get to the holy, maybe the stiffer it gets
and maybe the more reluctant we are to bend it.
I'm thinking about Professor Brueggemann's comments on the way the
Ten Commandments have been expanded so creatively and adapted so
creatively in the spirit of justice and community and mercy. I'm also
looking at how the relationship between theology and law has played out
in Christianity and in Islam. I understand that if you look at the
original tenets of the Islamic revelation, it comes across as sounding
pretty rigid; whereas, Islamic jurisprudence has been profoundly creative
in bending and adapting the social and political applications of that
revelation. It's been profoundly pragmatic to create a much more irenic
Islam than those original revelations might have allowed.
In contrast, going to the days of Thomas More, it's my understanding
that the Canon lawyers of Medieval Europe were really quite rigid and
quite reactionary, and the theologians, on the other hand, were more
flexible at that time. So I guess what I want to raise is the question of
whether acknowledging the depth of rhetoric in our religion may not be
important to preserving its flexibility of interpretation on matters such
as women's rights, gender orientation, etc.
PROFESSOR AUDI: A very interesting comment. Jim White.
PROFESSOR WHITE:
And not only for those purposes but for
another, which is in managing relations between religious communities
or religions.

PROFESSOR AUDI: Jack.
PROFESSOR SAMMONS: I think you are right, Dan. If you do not
mind, however, I want to go back for just a minute to what Millard was
doing with us. I hope I do not spoil it by turning it into theology. The
late Jim McClendon, who was the initial inspiration for this symposium,
wrote a terrific book called Biography as Theology. Rather than doing
theology from God down, Jim wanted to do it from man up. Perhaps this
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is because Jim was frustrated by theology's focus on belief, which is, I
think, more a matter of accomplishment than of choice, more a matter,
that is, of becoming a certain type of person. In this, and I believe I
would be joining with Jim McClendon here, I want to side with those
who have suggested today that the existence of something "ineffable"
(unless that term is used, as I believe it is used in Judaism, out of pure
respect) is not going to make much difference. It certainly will make no
difference to me once we leave this room.
Describing God as "ineffable" is useful in avoiding false certainties or,
put theologically, useful in avoiding temptations of idolatry other than
the idolatry of worshiping the "ineffable." But it is not of much use
beyond that, is it? I am never quite sure, for example, whether the use
of "ineffable" is truly produced by the impossibility of description or by
a desire that description be impossible. And it is troubling as well: Isn't
calling something "ineffable" inherently inconsistent as Ted suggested
earlier? How does anyone respond to that which is "ineffable?" We
know things only through our response to them, don't we? And, for
Christians, if God is ineffable what are we to make of the Trinity or, for
that matter, the complex implications for language of the Incarnation?
As I understand it, the doctrine of the Trinity is not offered by the
Church as a failed description of something that is better described as
"ineffable." The Trinity is God. In terms of rhetoric, it is that which the
Church has found to be convincing in the lives of Christians over time
and that is its authority over me. I would have to join that argument in
other words. But this is a Christian God, and having a Christian God
is what we try to avoid by using an expression like "ineffable."
This, then, gets me back to McClendon. Doing theology from man up,
Jim identified Christians like Charles Ives, Clarence Jordan (of whom
Millard spoke earlier), and Martin Luther, through whose lives Christian
doctrines like the Trinity could be verified if they were to be verified at
all. There was, however, one common response to this popular book
that annoyed Jim. Readers would ask him: "Why did you choose only
Christians." And he would respond: "That was the point." Christianity
is that which is to be found in the lives of Christians.
I think, however, that in some ways Jim could not avoid the question
entirely. Religions that make general claims about the world, as most
do and as, for example, Christianity most certainly does in its talk of
redemption, it's belief in that which was "before the foundation of the
world," and its announcement of the Kingdom that is both now and to
come, cannot avoid the question of the way in which the world's
activities, including the activities of those who are not of the faith,
manifest or fail to manifest that which the faith describes. Almost all
religions, especially those seemingly the most sectarian, are Constantin-
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ian in this way. Each religion, of course, would describe these activities
differently, but each could, if pressed, offer some description, couldn't
they? This is not to say that in doing so each religion would be looking
down upon the others. It is to suggest why each, if it were true to itself,
would not.
So, I wondered, can you examine the tradition of a practice over time,
such as the practice of law, for what it might manifest theologically? I
would see these manifestations with Christian eyes because those are
the only eyes I have. Others would see them very differently. The point,
however, is that we should try.
So then, we are back to what Millard was just doing with us. He
would have us tell stories and build up a Christian description of a
theology of the practice of law from those stories. He depends, naturally,
upon an audience and its reaction to his stories, but this is the situation
we are always in, as rhetoricians would have it, whether we are offering
biographies manifesting the Trinity or talking about the "ineffable."
PROFESSOR AUDI: Walter.
PROFESSOR BRUEGGEMANN: I'm sorry. Dan used the word,
"depth." I simply want to remind us of Michael Walzer's contrast
between "thick and thin" tradition. I imagine Walzer derives "thick"
from Clifford Getz. I think we may use "depth" as "thickness." I do not
know what the analogy would be in law, but in theology it seems to me
that with practicing Christians, the more we understand the Christian
tradition thinly, the more authoritarian and mean we become.
Conversely, the "thicker" the tradition is understood, the more we can
accept people in the body who do not think like us and so allow genuine
otherness. It seems to me that thinness has taken two forms. For what
I would call right-wing religious fanatics, it is just the thinness of
ignorance. But in urbane people like us, it's the thinness in historical
criticism. What historical criticism has taught is that everything in the
tradition can have only one meaning. I think that in scripture study,
moreover, the break beyond historical criticism now allows for the
thickness. I should imagine that it is the same thing as pertains to law.
The understanding of law that we would champion is thick; whereas, we
tend popularly to have a very thin understanding of the law that makes
us immediately authoritarian and abusive toward other people.
PROFESSOR AUDI: Jim White.
PROFESSOR WHITE: I think that is a terrific comment, but it is also
a comment about law. There are thin understandings of law too, and
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they also tend to be authoritarian. We see them dramatically manifested in the expectations of many of our students, who come to law school
thinking that -now that they have finally gotten in-they will spend
their time learning a bunch of rules that other people don't know, rules
that will give them power. Students of this kind want the rules to be
simple and manageable, and often spend a lot of energy insisting that
their teachers reduce the complex material of the law to something that
can be converted into their thin, clear, authoritarian model. We
naturally spend a lot of time saying to them that this is all more
complex and difficult than such an image allows.
Our talk about "thickness" and "thinness" makes me want to say that
the talk about "rhetoric" in which we have been engaging may be
something of a red herring. One thing the lawyer knows is that he or
she is talking a special way. Not everybody talks this way. He or she
also knows that within this universe of discourse people can reasonably
take directly opposed positions, for that is what we do all the time. We
know that we live in an uncertain world. The relation of legal discourse
with other systems of language confirms this sense, for experience shows
that this relation is highly problematic. Much as we would like to do so,
we cannot translate easily from legal into other languages, or vice versa.
The lawyer spends a lot of time examining with the care the nature
of the linguistic, literary, and rhetorical resources that make up what I
have called our inheritance and asking whether they are adequate or
inadequate to a particular problem or issue, and how much and in what
respects. In other words we devote ourselves to trying to enrich and
deepen and improve this inheritance. Of course we often fail.
This goes back to something Robert said about the relationship
between training and perception. All lawyers know that as they learn
this complicated and difficult language, as they learn how to criticize it,
they become able to say things they could not have said before and able
to see things they could not have seen before.
The lawyer's position is not ungrounded because he does not have a
universally valid and transparent language. It is grounded, as it is
possible to be grounded, in a nonuniversal but nonetheless valuable
language.
If you know that you speak one way and others speak differently, and
that there is no superlanguage that can adjudicate or resolve the
differences between you, you also know that you are in a position of
fundamental equality of mind and mind. This is true in the legal realm.
It is true when you are preparing a medical witness for cross examination, when you are talking with a client who wants a divorce, when you
are speaking with a business client. In all these cases you have to

1112

MERCER LAW REVIEW

[Vol. 53

recognize the living reality of other people's experiences as reflected in
their language, and there is a fundamental equality built into that.
If you take what I have just said and think about theological life in
those terms, it suggests that the theologian might also ask whether
being trained in a particular tradition, a particular language, has not
affected her perceptions.
All of this is in my view not bad but good. One reason is that so much
of what we value has been created in nonfoundational languages-literature, music, philosophy, architecture. The best things people
have ever created have been created on these premises. So when we
talk about life-including theological life-being fundamentally
rhetorical, literary, and artistic, we are not describing a second-best
state of affairs, but a very fine one indeed.
PROFESSOR AUDI: Please go ahead, Dan.
MR. EDWARDS: Yes. First, I want to say a hardy amen to Professor
White's comments and suggest one additional step perhaps further in
that direction. When the legal rhetorician enters into a conversation in
court, he or she does so with a disclosed client. We know who the lawyer
represents. I want to suggest that theologians also represent interests,
that there are winners and losers in theological positions, but that most
often historically theologians have not disclosed who they represented.
Thomas Aquinas, for example, was stating absolute truths rather than
stating that he was offering an apology for the power of Rome and the
Feudal system and so on. It's really only with the advent of feminist
theology and liberationist theologies in our own time that we're
beginning to see theologians coming into their conversation more
honestly, saying I'm offering a perspective, and it is a perspective of
these people with these concerns.
PROFESSOR AUDI: Do you want to defend Aquinas by any chance?
I just want to ask a question in case.
MR. EDWARDS:

No.

PROFESSOR AUDI: Do you think Aquinas was conscious of doing
this? Did he do it in self-deception, or is it that what he did was readily
usable for the purpose you described? I'm just trying to sort out how
much I have to revise my impression. I don't know the whole of
Aquinas-hardly anybody does. But he certainly reads like somebody
who is after the truth. But, of course, what he said could be used in the
ways you've described.
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MR. EDWARDS: I'm sure you know vastly more about Aquinas than
I do. My sense is that he was operating out of assumptions rather than
misleading perhaps. And I don't criticize him for doing that. I just
would -

PROFESSOR AUDI:
way or another.

Yes. I think almost everybody does this one

MR. EDWARDS: I think if he had operated with more self-awareness, he would have been a better theologian. I'm very fond of reading
Hooker, who was I think fairly overtly the apologist for the English
monarchy in the area of theology.
PROFESSOR AUDI: Walter.
PROFESSOR BRUEGGEMANN: I agree completely with how Jim
laid this out. Except that I want to observe that it seems to me that a
lawyer in our society has an advantage over a theologian. Everybody
concedes that there's something mystifying about how lawyers talk that
is to be appreciated. But theological language now has become so
democratized that everybody thinks he or she is a theologian. Thus, for
example, you can get a diagram of the Trinity, with the Trinity on the
back of a T-shirt without any recognition that the assertion of "Trinity"
is claim. With theological students, as distinct from law students, it is,
I assume, much more difficult to see that one is now being inducted into
a certain mode of discourse. In theological education it is readily
assumed that if we come out of a church, everybody already knows that
discourse and there is nothing new to learn.
PROFESSOR AUDI: Joe.
PROFESSOR ALLEGRETTI: This may tie in. I've had the privilege
of attending and teaching in a law school, teaching in a medical school,
and also attending divinity school-the traditional three professions. In
all three, students are introduced into a certain mindset, a certain way
of seeing the world. I always ask my students: What do we gain and
what do we lose by becoming members of a profession and developing
this distinctive way of seeing the world? We gain something, of course,
but we lose something, too. I'm reminded of a story that Mark Twain
tells in Life on the Mississippi. I have to thank Jim White for first
alerting me to the relevance of this story for lawyers and other
professionals. Twain says that when he became a riverboat pilot, he
learned everything he needed to know about how to take a boat down
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the Mississippi to New Orleans. He knew every current, every shoal,
and every slant of the sun on a rock. He had gained a lot. But, says
Twain, he had lost as well. All the beauty and poetry of the river was
gone. Twain says that the same thing happens to a doctor. The doctor
can never look at the flush of beauty on a cheek without wondering if it's
a telltale sign of disease. My point is that professionals are socialized
into new ways of thinking and acting. New ways of discourse. But
these new ways of discourse, these new languages, are always partial.
You gain something and you lose something. We have to keep asking
that question: What do I gain and what do I lose by becoming a
professional? If we forget to ask that question, we delude ourselves into
believing that our professional way of thinking, speaking, and acting is
the right way or the only way. We absolutize our professional worldview.
PROFESSOR AUDI:

Joe.

PROFESSOR VINING: Well, I think we have to qualify this general
consensus that law and theology are particular traditions, particular
worlds of discourse, and that there are other worlds of discourse that are
equally valid and have to be recognized as equally valid. Jim said in his
talk this morning each individual is a center of meaning. The suggestion around the table here is that what is true of the individual is true
of other traditions when we are looking at law and theology. I don't
think that's the case at all.
Law speaks to the individual that is the center of meaning, and the
individual and everyone else is speaking to law. Nothing can be done by
anyone unless it's filtered through the world of law and the world of
legal discourse. You can't raise your strong right arm; you can't cash a
check. You'll be stopped, or you'll be encouraged and allowed to go
forward, depending on where you fit in the world of legal discourse.
I think theology has in some way forgotten that it is the queen of the
sciences, and that it, too, sits in the center. There are other particulars
around it, but they feed into a theology and go into a theology. I think
you want to qualify this celebration of equality among worlds of
discourse. I don't think that's the way the world works or the way even
our minds work.
PROFESSOR AUDI: I can't help wanting to ask whether if theology
is the queen of the sciences, you could read her dictates without the
law-and you might even sign a check without the law. More seriously,
notice that in order to sign a check, you have to move your hand. So it
looks as though we have some elementary kind of action that comes to
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us by grace, if you like, evolution if you don't; and without that we
wouldn't be in a position to frame laws and have them constitute so
much, to be sure, of the conduct in which we live and move. So I think
there's more than one side of this.
PROFESSOR VINING: Yes, but it is a lawyer you would have to
persuade that this is so, if you were to want to testify that something
comes to us pre-law that moves our hand to sign a check.
PROFESSOR AUDI:
Well, it's an interesting anthropological
question, how much of a culture you can have without a legal system.
I think there are some issues there. I grant that you couldn't have a
complex civilization like ours without it. And then another question is
how much of our lives really engages the legal system as opposed to
being backed up by it as a potential for enforcement if something goes
wrong. Remember the important thing that Jim noted about how the
law gets involved when there is something that needs fixing. Jim, I
now, of course, pass the floor to you.
PROFESSOR WHITE: Joe and I have been having this argument for
about 20 years. Of course it is true that the law is a system of immense
power in the world. But you could also have a world in which there is
law, but the law is very weak. In our world it is powerful. People in the
law make judgments that count, all the time: that this evidence can be
admitted, that this contract is no good, that this person goes to jail, or
does not. All of this means, for the reasons you have said, that it is very
important that our law be as good, and just, and fair, and respecting of
individual experience as it can possibly be.
With respect to equality, I did speak a little too quickly: I do think
that every person is a center of meaning and in that respect equal. That
does not mean that every person's way of making meaning, of imagining
the world and defining value and reasoning to particular conclusions is
equally valuable. That is a judgment each of us has to make.
Every religious community is entitled to its own language, its own way
of imagining the world. You cannot approach someone by saying, "Look,
I have the answer, and you are totally wrong." That is just not a proper
way to proceed. But a respect for the rights of others to their own
systems of meaning does not mean that you will not make judgments,
for you will and should.
PROFESSOR AUDI: I wonder whether we've reached a point at
which we should take a break. There's always more to say with
comments that rich, but what do you think, Jack?
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I think so.

(SHORT BREAK)
PROFESSOR AUDI:
One possibility is to start with a couple of
comments by Joe Allegretti that have to do with professional rules and
their importance in theology and law. I don't remember exactly how you
framed this, but just give us an indication of where you might want to
go with it.
PROFESSOR ALLEGRETTI: Jack suggested that we might think
about this topic together. I mentioned in my talk earlier today that it's
common for students of professional ethics-legal ethics, medical ethics,
business ethics-to talk about the importance of our professional roles
and the impact that these roles have on our morals. We are shaped by
our roles. It's very common in professional ethics to draw a sharp
distinction between the ordinary layperson's morality and the professional morality of a lawyer or doctor. All your life you've been taught not to
lie or cheat or be dishonest. That's your ordinary morality. Then you
go to law school. And now you find out that some of the things you were
taught might not apply. Maybe it's permissible or required for you to act
differently, for example, to tell less than the whole truth. This seems to
contradict your ordinary morality. This alleged tension between
ordinary and professional morality has generated many books and
articles. And most of these writers come to the same conclusion:
professional morality is bad because it forces lawyers to violate their
ordinary morality. A lawyer may be a good and decent person on the
weekend but professional morality tempts him or her to act amorally or
immorally at work. One of the things that Jack has challenged me to
think about, however, is whether this is a helpful way to talk about the
morality of lawyers. Is this supposed distinction between ordinary
morality and professional morality a useful distinction? Does it really
exist at all? Is there really a gap between what ordinary morality says
and what a lawyer's morality requires?
PROFESSOR SAMMONS: Yes. I don't know whether this is of
interest to people. It is a little different from the conversation we were
having before. Who knows, however, we may end up in exactly the same
place. It would, however, be of great guidance to me to hear this group
take it on.
PROFESSOR AUDI: Well, it seems to have jogged Mark Jones.
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PROFESSOR JONES: In this context, I am reminded of a discussion
in Harold Berman's book, The Interaction of Law and Religion, which
Joe Allegretti quoted from this morning. Towards the end of the book,
when Berman is talking about the legal dimension of religion, he
describes various theological movements-love theology, hope theology,
and grace theology-that have attempted to dispense with law. Berman
is critical of this attempt, contending that law is in fact indispensable
because it effectuates love and hope and grace, and various specific moral
values and principles with which they are associated. If Berman is right
about this, and to the extent we can see law in this way (as being in this
sense the handmaiden or servant of theology), then presumably the gap
between "ordinary morality" and "professional morality" might tend to
diminish.
PROFESSOR ALLEGRETTI:
I quoted a little from Professor
Berman's book this morning. I don't want to collapse law into theology
or visa-versa. It's true that there's a legal dimension to theology and a
theological dimension to law, but there's also a tension between the two.
On the other hand, if we can begin to see our work as possessing
theological significance, perhaps we can begin to close the gap that some
people have identified between the good person and the good lawyer.
The good person is a good person in part by being a good lawyer.
PROFESSOR AUDI: Some moments ago Jim White mentioned to me
something by Simone Weil that might put this in a wider context. I
didn't mean to cut you off, Marie. We'll pick you up in a moment I
suspect.
PROFESSOR WHITE:
The sentence I have in mind, to which I
referred this morning in my talk, appears in Simone Weil's wonderful
essay on Homer. It is this: "Only he who knows the empire of might
and how not to respect it is capable of love and justice."
PROFESSOR AUDI: And now professional practices and professional
ethics that go with them could constitute an empire of might. That is
the connection I saw.
PROFESSOR WHITE: Yes, and the law is an empire; it is an engine
of enormous power and always has within it the danger of becoming an
empire of might. What Weil is saying is that to be capable of love and
justice you have to know the empire of might, and how not to respect it.
Does the law have within it forces that can help us resist its own
tendencies to become such an empire?
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PROFESSOR AUDI: Could I ask this question of anyone, really:
Given that it's fairly obvious, how in order to be capable of justice, you
would need to know how not to respect the empire of might, one wonders
why love would also require that capacity. This isn't quite as obvious to
me.
PROFESSOR WHITE: The dehumanization of people is one of the
features of an empire of might, and to the extent we do not understand
that we are incapable of loving those people. This is not a hypothetical
matter, but applies to every person in this room, for we all live within
social and political systems that erase the experience of others,
humiliate them, dehumanize them in one way or another, and to the
extent that is true, we are incapable of loving them.
PROFESSOR AUDI:

Please, go ahead, Millard Fuller.

MR. FULLER: I'd like to share another case with you which I think
illustrates the interaction of the religious and the law.
Our family went to Africa. We were missionaries. I had been in a law
practice in Alabama for some years and then was out of law practice for
several years and spent time as a missionary and then came back, and
my first case when I opened up a law office in Americus, Georgia was an
African-American man who was a person of no reputation. He was at
the bottom of the social scale. And he was driving his automobile from
out in a rural area toward the city, and he swerved his automobile over
into the other lane and crashed head-on into the son of one of the most
prominent white families in the county. And that was bad enough. But
the young man he hit was engaged to be married the next week, and he
was killed instantly. The young African-American man had vehicular
homicide charges brought against him.
It was an enormously emotional case. And all the popular opinion on
the county was against the black man because it seemed that he was
under the influence of alcohol and had killed this very prominent white
young man in the prime of his life one week before this important event
in his life. The African-American man was my client.
There was enormous pressure to let him be gobbled up by the system.
He deserved it. He was on the other side of the road. He had killed this
young man and so forth. And the maximum penalty was 20 years in the
penitentiary.
I mounted a vigorous defense of this young man, including attacking
the test that the Highway Patrol had made to determine whether was
he was inebriated or not. I attacked the way they had administered the
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test, and I was successful. And so, they could not introduce any of that
evidence into court.
To make a long story short, I won the case. He was found not guilty,
and my name was mud. I mean I started off my legal career by
outraging the entire religious establishment of our county. And
absolutely anybody associated with me and with Habitat for Humanity
for years could not go to that church. They would literally be told you're
associated with this shyster lawyer who got this guy off, and you're not
welcome in our church.
But to me that case was very important in terms of the law and
theology because I could have easily justified not attacking on a
technical ground the administration of the alcohol thing. But I'm a great
believer in the adversarial system of the law. I'm an ardent believer in
our judicial system, with all of its deficiencies. And to me, vigorously
defending my client was the right thing to do, not only in terms of trying
to be a good lawyer, but from a standpoint of doing what was right in
terms of justice. That was the way I started my legal career in Georgia.
And even to this day people in our county remember that case. There's
still some negative feelings toward me because of that.
PROFESSOR SAMMONS: That's a terrific example, Millard, and it
strikes me that it is an example of the extraordinary moral demands the
practice makes upon its practitioners. Often I think the morality
demanded by the practice of law can be far more demanding than what
might be called ordinary or personal morality. I was joking with Walter
during the break that the way I act in a conversation with a client, even
in an initial interview or certainly in a counseling session-you know,
paying close attention, listening nonjudgmentally, always offering
support, thinking carefully with sympathetic detachment, and so
forth-is so much better than the way I act in conversations with my
wife. There's also an especially demanding honesty, isn't there? There's
a unique honesty in the practice of law that is more than ordinary or
personal morality might demand of us. And of course, there are strong
demands to preserve the quality of the conversation and strong demands
concerning the nature of the relationship required to speak in that
conversation for another. Sometimes I tell my students, just to get their
attention, that I am glad that the tradition of the practice has moral
authority over me because my personal morals tend to change after
three beers.
But nobody likes hearing this, quite frankly. Nobody likes hearing
about a moral authority that is not of his or her own choosing. People
have to give up too much to hear this well: the romantic conception of
the self that is at work in personal morality, the rebellious eth-
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ics-rebellious, that is, against the public roles in which we live our
lives-of personal morality, and so forth. It is not just that everyone, as
many have said, has become his or her own Pope; each has become his
or her own poet.
So, rather than trying to attack this head on, the way I try to reach
it is to romanticize the practice by reminding people that we are part of
a long and interesting tradition, by praising the virtues of the legal
conversation in comparison to the obvious failings of others, and by
offering images of lawyers as little Wittgensteins keeping the world at
peace as best as our world can be at peace by turning force into
arguments about the open-ended meaning of shared words. All of this,
I suppose, is, in Peter's description, my trying to recapture the drama of
ordinary lawyering. I think I know by now that this works as a better
ethical motivator than condemnation of the practice does, but I am never
completely sure that it is a good thing. Am I doing something wrong in
encouraging the development of a professional morality?
PROFESSOR AUDI: Go ahead.
MR. FULLER: I think all of us here are familiar with the writings
of Mark Twain, who in many ways was very angry with God. But he
was a pretty profound theologian in so many ways. One of the great
episodes in his book, The Adventures of Huckleberry Finn, was when
Huckleberry Finn was going down the river with the runaway slave,
Jim, and they became good friends. Huck knew that his Christian
responsibility was to return Jim to his owner.
PROFESSOR SAMMONS:

Right.

MR. FULLER: And there came this wonderful moment when he said,
"I'm just going to go to hell. I'm not going to turn him in."
PROFESSOR COLE: Jack, shouldn't you talk to your wife and act
towards your wife the same way you do your clients? You aspire to that?
PROFESSOR SAMMONS:

Yes.

PROFESSOR COLE: And so many lawyers don't treat their clients
the way you're asking them to aspire to.
PROFESSOR SAMMONS:

Yes.

PROFESSOR COLE: That's just a difference -
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PROFESSOR SAMMONS: Well, there is no doubt, John, that I am
talking about an ideal within the practice, specifically an ideal of a
particular character that is the teleology of the practice and by which
the virtues are defined. This ideal is itself, of course, a subject of the
ongoing inquiry of the practice. When the practice is working as it
should, I believe, it shapes lawyers towards this character ideal.
Your point about wanting the same conversation with my wife is well
taken. I guess I was just noting that the demand seems more forceful
to me in lawyering than it does in marriage. Perhaps the way to say
this is that what the practice requires of me would be considered
supererogatory in marriage. I don't know. I do think, obviously, that
the ideal of character offered by the practice is a very good one.
PROFESSOR COLE:
saying is an -

That what we try to do with students you're

PROFESSOR SAMMONS: What the practice does, at its best, is
shape people towards being someone who is admirable in ways that even
a personal or an ordinary morality could fully appreciate. And, yes, that
is a way of understanding, even structuring, what it is we should be
doing with our students.
PROFESSORAUDI: I think Joe Vining wants to come in on this one.
I want to comment here on the question
PROFESSOR VINING:
whether there is a difference between professional morality and personal
morality. I think when one is involved publicly with the law, one is
forced to take positions that are simply different, perhaps inconsistent
really with being a truly good Christian. One thing for instance I
struggle with, is teaching the virtues of competition and what the
justifications for competition are, competition which we in law of course
enforce and make possible by protecting winners and keeping people
from taking away from winners what winners have won under the
system.
In doing so, I and students come up against the fact that in the world
good will and caring about people's lives and so forth just aren't enough,
given human weakness. Passengers burn to death in a train whose
doors will not open in a crash. They don't open because the inspector
didn't inspect, and the crash itself was produced in part because the
train was late getting off. The violent and fiery deaths and unimaginable pain and loss might have been avoided by one or another individual
going further to check and repair despite her fatigue or her taking
bureaucratic risks to avoid delay. It seems no amount of hortatory
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words or blaming is going to prevent that from happening again. And
so, we say, one has to shift off to a system in which there is competition
and in which people lose if they don't somehow rouse themselves to
positive action, to breaking out of a bureaucratic cell and going over and
fixing something they weren't told to fix, and thinking up new systems
we can't now imagine, and on and on and on.
But we end up celebrating and enshrining and enforcing a system that
involves gaming other people and humiliating other people and being
sneaky and being ultimately selfish, all of these. It's a terrible dilemma,
and it's one that you face, it seems to me, in law but you don't face it
quite in the private world.
PROFESSOR AUDI:

Marie.

PROFESSOR FAILINGER:
I decided to discard the distinction
between personal and professional morality, and here's why. Mediation
and ADR are very popular in Minnesota. One of the things that I
realized when I went through mediation training is that the adversary
system, for all its benefits, really does suggest to people that there are
only two choices in how a case can come out. One of the reasons that
lawyers or law students want to know what the right answer to a critical
dilemma is, is because they want to know what to do. They assume that
there is one right thing to do. Mediation opens up the possibility that
you can create several different options for people. There are not just
two options: A wins or B wins. The parties can agree to do something
together. Or, a man who has been harmed by a kid who has defaced his
house with graffiti could become a mentor to the kid who has damaged
his house. I think that this pluralistic approach would obviate so many
of these ethical dilemmas that we wrestle with in the academy. I think
the number of times that there would actually be any kind of an ethical
conflict for lawyers would be much fewer if we understood that
lawmaking was also the participation in creating options for people that
aren't either/or. For litigators obviously you're going to have these
difficult or insoluble ethical dilemma posed much more often. But,
unfortunately we still think in the litigation model when we teach our
students; we need to try to get away from that model and tell them that
lawyering is so many more things than litigation. For example, there
are so many ways you can write a contract that don't force you to do
something immoral in the "ordinary morality" or theological sense of
morality.
PROFESSOR AUDI:

John.
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PROFESSOR COLE: I don't see law that way. I practice criminal
law on the side. I've had 250 clients, I guess, in Bibb County and I've
had four trials. The negotiation process, that's what the law really is.
I try to tell my students Ghandi said his greatest case was his first case
when he brought both parties to the table to agree on a settlement, and
that's what lawyers should do. I think, that their job is not to win the
case in the sense of getting what the client wants. My clients all want
to go home. Yeah, I killed somebody, but, yeah, come on, I want to go
home. But that's not my job, to get them home because they subjectively
want it. My job is to enter into a conversation with the other side to
minimize the harm the empire of might while the prosecutor is trying to
maximize it, and somewhere in the middle, generally, there'll be a
settlement. There are very few cases, civil or criminal, that go to trial.
So I don't see a lot of difference in my experience between professional
morality and common morality. I don't lie, cheat or steal for a client.
You know, I do take a position, the Zen position, I guess, which says,
don't seek the truth, just put aside opinions, which is what I think
lawyers do. So I don't really have a conflict with my client lying to me
because whatever he says is what he says. And maybe that's a dodge,
but I just don't see lawyers as involved in sharp practices to get a guilty
person off. Like Plato's idea of a sophist. You know, I don't agree with
that.
PROFESSOR AUDI: Let's continue. Joe?
PROFESSOR VINING:
I was not talking about the adversarial
system. I was talking about the institutional design that we engage in
and teach and try to understand, about competitive systems of living,
bringing competition in as a device as opposed to regulation or education
or criminal prohibitions. I would want to drop what I said out of this
discussion of the adversarial system, which is different, though I grant
you it is competition too, and I can see why you would talk about it in
these terms.
PROFESSOR AUDI:
I might just note that John contrasted
conventional morality with what is commonly taken to be the morality
of legal practice. Not that there isn't a great deal of overlap, but it looks
as though there are some things permissible in legal practice that
conventional morality cannot sanction. But Christian morality is more
demanding than conventional morality, is it not, so the worries I have
connect more with that, and those were, indeed, your worries, Joe, I
think. I don't know if anyone wants to comment on that, but I guess the
overall problem for anyone is to try to have a life that is valuationally
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integrated so that one doesn't live some of the time as a persona who
can't tolerate the persona who exists, and may be the same body, one
might say, at other times.
PROFESSOR COLE: Could we have an example, that might be
helpful, where Christian morality would conflict with a lawyer's? I'm
asking anyone that.
PROFESSOR FAILINGER:

Sell all your goods and give the money

away to the poor.
PROFESSOR COLE: Well

-

(**Reporter's Note: Several people talking at once.**)
PROFESSOR VINING:

Seventy-seven times.

PROFESSOR AUDI: I was going to say that forgiveness is a more,
so to speak, cutting example in the sense that it looks to me as though
it has a deeper engagement in the whole text, and it's harder to get
around it by interpretation. I don't know, I'm not an expert on that
question.
PROFESSOR FAILINGER: Well, again, just to give you an example
of how the Christian model for responding to wrongdoing can be tougher
is restorative justice. In Minnesota, we're using restorative justice quite
a lot in the criminal system. The common assumption by most lay
people is that restorative justice is too "soft" for criminals. In fact,
restorative justice is tough. A typical use of restorative justice is in the
sentencing circle. The defendant comes. The judge comes and sits right
across from the defendant with no robes on, and he is called by his first
name. The people in the community come. The victim comes, if she or
he can stand to be there. All of them come and sit in the circle, and they
all try to figure out what, first of all, will require the offender to account
for his actions, so he cannot just say, "Well, I'm a victim in the system
too, and they're screwing me over." Instead, he has to account for his
actions. Secondly, the sentencing circle considers how he can come back
into the community. Many defendants do not choose to go into the
sentencing circle because they think it's harsher than actually serving
time.
PROFESSORAUDI: That's very interesting. I was going to say that
forgiveness is compatible with administering punishment, though
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perhaps not-I think not-in administering capital punishment. I would
also say that Christian morality requires repentance, which is one of the
things I think you were talking about, Marie. Something some people
are not capable of. The legal system may require serving one's time but
that's not repentance; and indeed, even acts of reparation don't entail
repentance, which, of course, is a thing of the heart and not just of the
hand.
I think that one of the ways in which
PROFESSOR EDWARDS:
has
to do with the fact that both of them are
theology can learn from law
somehow hoping to find redemption in the middle of, in the tension
between rules and relationships; that theology is constantly having this
conversation about works and grace. It takes different names in
different traditions. The law is, I think, hoping to find redemption for
individuals and for the community in some kind of interplay between
rules and relationships. And we do that in a number of ways, some of
them more problematic than others. Some of our recent developments
are more hopeful, I think. But theology talks about those things in the
abstract and in a much easier way. The law has to actually do them
with real people. And I think one of the things that we learn.in the law
is how hard it is for human beings to find redemption somewhere in the
middle of that process. We often fail, but sometimes we have remarkable successes. We bring to bear the rules, the law, and the force of the
community on a person, but always giving that person someone, an
advocate, a defender, a person with whom they can have a conversation,
a person who can be his or her translator to the other parts of the
community. And sometimes that results in personal redemption.
Sometimes the offender actually is redeemed through that process. And
the person whose soul is more damaged at the end of the process is, in
fact, the accuser. So I think law calls on theology to be much more
careful and much more intentional and work a lot harder to articulate
what it is that we hope will happen when rules and relationships,
justice, and mercy operate in a situation.
PROFESSOR SAMMONS: Just a quick comment. Robert, you will
have to help me with the name of the philosopher who said this: "We
have to be very precise about justice because it doesn't exist." In other
words, it is not out there standing in judgment of us. We create it in the
doing.
PROFESSOR AUDI: It's no wonder I can't think of who that is. I
would call it a position of retreat. Maybe approximation is all we can

1126

MERCER LAW REVIEW

[Vol. 53

have, but perhaps we can get it better and better refined with more and
more interpretation.
PROFESSOR BRUEGGEMANN: Can I go in a different direction,
please? It's the place where Jim started us this morning. It's about
particular communities of discourse. My understanding of how Jim lined
it out is the way I would want to line it out. In a theological interpretation, I think that's pretty much the way of George Lindbeck and the
universe of theological discourse. But I have two questions. The first
one is for theologians. Theologians who proceed in Lindbeck's way are
under great pressure, and I count myself among them. We cannot
simply talk to ourselves. So there has to be warrants in the public
community in order to test that discourse. Second, I understand how
much discourse works in a church community. It does not seem to me
that the practice of law is commensurate with that theological practice
because a Christian theologian may live in a ecclesial universe of
discourse. But a lawyer is inevitably and immediately pushed into a
pluralistic situation where one cannot just talk your language in your
community. I am asking a two-fold question. Given that there are
particular communities of discourse, how does that work for a lawyer
who cannot practice law in a protected particular community of
discourse, and how do we think about theologians who eventually must
answer to a wider community of warrants?
PROFESSOR WHITE: Good questions, both of them. I don't think
anyone is completely monolingual. We all live and talk in different
ways, and have to face the inconsistencies this fact creates. I have a
very good friend who is a serious Catholic and the child of an anthropologist. She once told me that when she is in church, she knows that this
is the one true church; when she has left it, she knows that this is just
one valid manifestation of the divine. Recently she told me, "I have
changed my mind." I asked, "What do you mean?" She said, "Now I
know I have to know both things all of the time." I have used both
stages she describes as models of a certain kind of maturity that is
required of us to live in as complex a world as we inhabit. For we all
live in many languages and speak to many communities. The problem
for the Christian or Jewish or Muslim lawyer is a species of a problem
that comes up for anyone who inhabits a professional and a nonprofessional world-indeed for anyone who inhabits two worlds of any kind,
which is I think all of us.
One way to approach varying standards of ethical conduct is to say
that while acting in the profession you adhere to its lower standards,
something that is justified by the institution of the profession itself. But
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on thinking more deeply you may find that the law offers remarkable
possibilities for an ethical life not otherwise available, and that these are
the result in fact of its challenges to us.
What do you do about the fact that on different occasions and in
different contexts you talk in different ways? I have no programmatic
answer to that and can only say that when you face that problem you
are confronting an essential element of the condition of humanity, one
that calls for the exercise of an art of mind and judgment that cannot be
reduced to rules.
As for the danger that the members of a particular religious community might assert that they are a universe of discourse that need answer
to no others, that is possible but it is also inconsistent with what I have
been trying to say, which is that all of us have to respect the fact that
other people talk and think and live differently. We cannot just dismiss
others, but must seek a relation across our lines of difference.
In theology, James GustafsonPROFESSOR BRUEGGEMANN:
famously called Hauerwas, a "sectarian." It is not that Hauerwas claims
to speak the one true language, but Gustafson says that he conducted
himself as though it were.
PROFESSOR WHITE:

Yes.

PROFESSOR BRUEGGEMANN: Just a question of curiosity. Were
there strategic reasons this morning that you did not allude to all of the
complexities that you just now? I thought you lined it out rather cleanly
in terms of particularity this morning PROFESSOR WHITE: Right.
PROFESSOR BRUEGGEMANN:
PROFESSOR WHITE: No.
minutes.

- without all of the complexities.

I was just trying to keep it within 20

PROFESSOR FAILINGER: Procedure wins after all.
PROFESSOR WHITE:

Procedure almost always wins.

PROFESSORVINING: There were little evidences of all this in Jim's
talk when he spoke about the truth of the world and an opening to the
light, and there was a "the" before "truth."
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I still think though, on this question of universalism, that there are
presuppositions acted upon, and that you can move from them to faith
and from faith to belief and perhaps from belief to knowledge. As Jim
said, language has meaning. It's not just a system of words, even a
"grammatical system" or something Chomsky might personally conceive
it to be. There is a mind speaking words, yet that mind is not entirely
an individual mind but is part of a larger mind. I suggest those
presuppositions are universal, at least outside the theories (but not the
practice) of experimental science. I don't think that talking about
whether they're universal or not is possible without adhering to those
presuppositions, even believing in them.
PROFESSOR AUDI:

Rick Wilson had some comments, I think.

PROFESSOR WILSON: I wanted to respond to Walter's mention of
George Lindbeck and reply to something I heard Jim say this morning,
and then also Joe this afternoon. William Placker takes Lindbeck to the
next level and exposes the real challenge of pluralism to compete with
integrity over the particularities of confessions. It's what Marie said this
morning as well. There is the hope going in that you might find common
ground, but there is no assurance that you will. And some of the
integrity that takes place in an authentically pluralistic environment is
to say we don't speak the same language and that there is no translator
for us.
What Jim said this morning about the very unique arrangement in his
local parish with the temple was instructive for me, and I hope for the
rest of us, because Jim said in his proximity his differences became more
stark, and it requires more of him in relationship with his Jewish
brothers and sisters to not only appreciate and respect them but to
articulate and appreciate yourselves. And it is in that articulation of
respect that one, perhaps, finds the common ground. And in that sense
the competition is not all bad, is it?
Indeed, it may be that very level of competitiveness in an authentically plural setting that makes us all better at our game without ever
trying to change the rules of the game. We still play tennis but we play
tennis with people who are increasingly better, and we get better in the
clarity and honesty.
My final comment, and I'm reflecting upon my own life and vocation
as a teaching theologian in an undergraduate setting. Second only to
consumerism, the biggest challenge that I have with my undergraduate
students is to convince them that there is a diametrical difference
between pluralism and relativism. Most of my students adopt "whatever" as the answer to every question that makes them uncomfortable.
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And that is a capitulation to a relativism that devalues everything.
Authentic pluralists are so interested in value, even if it doesn't exist,
that they are driven to the discourse of clarifying what that value might
be.
PROFESSOR COLE: It reminds me of a great line by Isaiah Berlin,
who said, who said something like it's the highest form of civilized
behavior to stand for a principle that you know is not unassailable, and
that is, again, the difference to me between pluralism and relativism.
PROFESSOR AUDI:

Jack.

PROFESSOR SAMMONS: Here is a quick spin on Walter's question
that I mention primarily because it has always troubled me. My good
friend, Rabbi Michael Goldberg, after many years of working with
lawyers and thinking about these questions came to the conclusion that
Christian lawyers should only represent Christian clients, Jewish
lawyers only Jewish clients, and so on. The reason for this is that
Michael, quite sensibly, saw that the practice of law was primarily an
exercise in counseling and wondered, again quite sensibly, how good
counseling between a lawyer and a client could be done without a rather
complete sharing of a way of life. I see some legal ethicists moving
towards that same conclusion all the time, although they seldom state
it as boldly as Michael was willing to do. They search around for those
morals that we must share with our clients and, in my opinion at least,
get themselves in trouble both sociologically and theologically by doing
so.
But all this seems very wrong to me. I think it misses the Christian
and the Jewish potential of the representation itself, more specifically,
the Christian and Jewish potential of that which we necessarily impose
upon our clients in the process of counseling them, in the process of
converting what they have to say into a very particular social conversation. I think, because I am tempted to go on about this at some length,
that I had better stop there.
PROFESSOR AUDI:

Marie.

PROFESSOR FAILINGER: Just a little anecdote about this issue,
about the need to share your client's beliefs or create a community of
shared meaning. I return to Joe's point. I think your concern is perhaps
about not the competition of pluralism but about the danger of creating
a hierarchial situation among various communities. Yet, even within
communities, people can have very different ideas of what the communi-
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ty is like. One of my white friends attends a church with Euro- and
African-Americans as well as a number of people from Latin America
and Africa. Their church decided they were going to have an authentic
African worship one Sunday, so they asked the African members of the
congregation to conduct the service. The Africans were pleased to
conduct the service, but when the day came, all of the hymns they used
were American Southern Revival-type hymns that they had learned in
Africa, of course. This embarrassed the liberal white and AfricanAmerican members of the church, who thought they were going to get an
authentic African service. Their view about what African Christianity
was supposed to be very different from the Africans' view.
PROFESSOR AUDI: Jim.
PROFESSOR WHITE: This has to do with relativism. This is a
problematic term, obviously, and it is used in many different ways.
Sometimes it is used to deny the possibility of knowledge; but it can be
used another way, to describe the way we know whatever we know,
which is always from a particular perspective, cast in a particular
language. Neither the perspective nor the language can be universal.
There can be universal realities but not universal statements or
expressions of them.
Joe says that it is a universal that language has meaning, that there
is a mind behind language, and so forth. I do not think that is right, in
this sense: if you tried to translate those terms into other languages you
would find that some of the words, which are lucid and transparent to
you, would be hugely difficult to carry into another language. How are
you going to translate "mind," for example, or "language"? How are you
going to translate "meaning"?
In a course I teach I ask the students to translate "all men are created
equal" into other languages, and to explain what happens to the
sentence when that occurs. This is a profound truth for me, in English,
but I am told by my students who speak Chinese and Korean that it
simply makes no sense in those languages. And one student translated
it into Arabic, only to be told by one who knew more than she that she
had reproduced verbatim one of the sayings of the Prophet. You can
imagine how differently that sentence would resonate in that culture
from the way it sounds in America.
This is just a way of saying that once you recognize the reality of
language difference, the idea of a universal statement just becomes
impossible.
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PROFESSOR AUDI: Jim, I don't know if I can hope to get you and
Joe any closer together after PROFESSOR WHITE:

No. No.

PROFESSORAUDI: - 20 years, but would you distinguish between
universal expressibility and universal accessibility, and now maybe it's
like this. There are languages in which certain truths that are just
plain truths are not expressible. On the other hand, since people who
speak only those languages could learn yours, they have access to those
truths. So there's one kind of relativism that is very important and may
divide us to the point of serious misunderstanding, but there's still the
hope of communication if we can share the language or if we can
translate ingeniously using Arabic, perhaps, or whatever language will
be understood.
PROFESSOR WHITE: I think so. I certainly do not mean this to be
a recipe for hopelessness. The fact that you can't translate perfectly
doesn't mean that you can't translate. The fact that there are gaps
between people and brokenness in language and imperfection in
language does not mean that language cannot be used and used
beautifully. Look at Shakespeare and Wordsworth. All I am trying to
say is that this is a dimension of experience to which attention has to be
given.
PROFESSORAUDI: I think we all agree on that. I wonder if we've
reached a point at which I should try to say a few things that could be
useful as people look back and do revisions, and it might enable us to get
a little break before the next stage.
What I have done is to make some notes under what I hope are
suggestive headings. And I don't know how much I've really drawn from
my colleagues here. I won't try to make attributions or trace anything.
I'll simply go through some thoughts that I think may be useful.
Under the heading of dimensions of the topic, I note we've talked a lot
of about the practice of law, and to me the image that comes to mind is
of the practicing attorney in a private law firm. But, of course, we're
talking more broadly than that. I would simply want to factor in judicial
practice and legislative practice as also belonging to the law. And I take
it that the distinction between the criminal and the civil law cuts across
these other categories.
Another thing that seems to be important is one that I would put as
the question of the normative center in law and theology. A natural
place to start here is to ask, "To what does law stand as theology stands

1132

MERCER LAW REVIEW

[Vol. 53

to God?" In a constitutional democracy, is it the constitution? Well, not
unqualifiedly, I suppose, because constitutions are amendable, rejectable,
and maybe rightly rejectable all told. Is it the common good to which
the law stands and to which the practice of the law is responsible the
way the practice of theology might be thought to be responsible to God?
Is it morality, and if it is, what morality?
I think we might say in this connection that law as a system
interprets humanity to itself and take this as one model of how theology
might interpret God to humanity. There's a great deal of interpretation
of us to ourselves that goes into the framing of a system of law,
especially with a constitution and the myriad cases in the case books
that go with a complex system of law.
Another heading related to the second is that of normative fabric. Law
creates and interprets narratives.
Central in these are concrete
historically real cases. Theology also does this. The integration between
case and principle is surely one of the great challenges for any normative
practice.
Fourth, there is a question of discovery as contrasted with invention,
the question I raised this morning. The practice of the law seems to me
to be marked by a dialogic method of resolution and compromise.
There's dialogue in principle even if there isn't dialogue in practice
because a single attorney solves a problem in the study. But it seems
to me that dialogic method is possible both within and between religions.
And here I'd say we create solutions, and we discover methods and
sometimes principles. To be in dialogue constructively is always to be
creating something, but it may also be to be discovering something.
Fifth, there is something we might loosely call textuality. A major
element in legal practice, especially in a constitutional society is
textuality, indeed, inter-textuality. There is the constitution, but there
are also, of course, case books, and there is a great deal of narrative,
some of it not even written down, that is important in the practice of the
law. All of this applies to theology, and there are things that have
occurred in the law that could be a lesson for theology; but of course, I
don't mean at all to deny that we could look the other way, as I think
Joe is especially eager to do, and ask what law can learn from theology.
If I'm not mistaken, a special feature of good legal work and good
textual work is identifying and weighing evidence. And here law
exhibits a vast array of techniques. What counts as evidence? How do
you weigh evidence? How do you figure out where the balance of
evidence points when there are diverse sources, including testimony as
well as what we might call physical evidence and written evidence.
As to human beings, it seems to me that protection of persons is a
major ideal in any system of law that we can approve. And I think that
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the protection of the weak is terribly important in a legal system and a
good standard for judging it. Everyone in a sound legal system, a just
system, has legal rights, including, of course, the weakest, so one easily
remembers Jesus's words to the effect, "What you have done to the least
among us, you have done to me." In our system, I take it, everyone, in
principle, gets an advocate, no matter what the wrong. Well, the
theology of forgiveness can learn from that, though I think it can also
teach. So that is a territory where I see a great deal of room for
constructive dialogue.
In addition to the question of protection of persons, here's a question
that I suppose I could have mentioned first, that of the status ofpersons.
What constitutes a person? This will be increasingly troublesome in the
law. It is a very difficult question. It's a question for theology as well.
I think there are aspects of the conduct of religious life that presuppose
a wide notion of what counts as a person. So, for instance, we don't start
talking about someone who is dying and maybe has currently lost
consciousness as though we have just a living body.
Now, there is, under the heading of status, something very important
in our tradition, equality before the law. As I see it, this is a sometimes
elusive ideal, and it's often said to be at war in a free democracy with
the ideal of equality of opportunity, because, after all, people use
opportunities, as someone was stressing, to achieve inequality, to win.
Well, we are told in the New Testament to love our neighbors as
ourselves. Love is not an act, but I think that the law is also concerned
with more than acts, and the injunction to love our neighbors is
concerned with more than emotion and attitude. It's concerned with our
overall demeanor and our feelings.
The law has a lot to say about intention, and it seems to me this is a
case in which the law has much to teach us. And it seems to me that
intentions are crucial for morality and theology, as well as for law. The
path from behavior to the heart is at least as circuitous as the path from
behavior to intention. And we have some of the same kinds of complexities in both cases. And here observing ourselves is something very
worthwhile theologically. We aren't just to observe others.
There's something else that I would mention that has been implicit in
the discussion, and I call it normative modeling. A system of law is an
articulation of norms, and the practice of law gives them clarity and a
sort of concreteness, or at least it reduces their unclarity. Here we can
see the protection of the law and the practice of the law as protecting
human beings as an arena for the development and manifestation of
virtue and vice.
Just a couple of more points. The next one strikes me as very
important in what I guess we all regard as a postmodern civilization.
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I don't want to make too much of that term. Some of its implications I
would stoutly resist, as I sense some of the rest of us would. But we are
in a world of change. Change is enduring. It is pervasive. It seems to
me that the law is an excellent territory in which we have a model of
how to preserve a core of standards, reinterpreting even those, and how
to make orderly advances as circumstances require. Technology will
certainly require rapid adjustment to change. Law and ethics and
theology can cooperate in giving us good solutions.
One more thing. There is preservation of our culture and its
institutions, or of any culture and its institutions. And here I would say
practices which involve systems of rules and skills, and abilities as well
as cognition, are the life blood of institutions. But if I may be metaphorical, the blood won't circulate without a heartbeat and it won't sustain
without nutrients, and these nutrients are what build the flesh.
Theology, morality, and law can all provide ideals and inspiration. In
my view there is a reality they draw on, but our lives are not anchored
in it without the conceptual mediation of these several practices.
Some thoughts I'm going to continue reflecting on.
PROFESSOR SAMMONS:

Thank you, Robert.
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