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PROFESSOR AUDI: I have been asked to raise some questions to
help focus discussion and help ignite further thought. I'll do that as
briefly as I can. But we are about ten minutes behind, so I think we can
probably run to about ten minutes after 12:00. After I raise some
questions, I'll offer the panel a chance for brief comments. The panel
needn't take the opportunity. It's a matter of how people feel about that.
We'll then go to some audience questions.

Jim White very vividly spoke of turning metaphor into reality. How
are we to distinguish between discovering what is already there and
creating something new, and how sharp should the distinction be? A
related issue is the distinction between internal and external questions,
between questions that are internal to a practice, like the practice of
law, and those that are external to it. Is there a practice-relativity of
certain basic questions we think we understand independently of a
practice?

Joe Vining stressed that law is not just a matter of process. Does that
imply that there is something that isn't practice-relative?
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Here it occurs to me to think about the very interestingly developed
contrast and comparison between the word and the flesh that we got in
the presentation by Marie Failinger. Could it be that the word has its
life in practices or at least in a practice of a basic kind that figures in
many others? Must the word float free of the flesh? Can it float free of
the flesh?

In talking about the Old Testament, Walter Brueggemann spoke of the
endless practice of interpretation and reinterpretation. What is the
continuity that anchors the different interpretations? I was struck that
he sighted Derrida. I suppose concessive comment that in Israel, justice
is the only thing undeconstructible.

If one wanted an explanation of that, one could think of the view Peter
Ackroyd expressed, the view that I suppose in some minds may be with
us but seems to have disappeared, that behind the authority of the law
and the church is God. Well, the natural law tradition, I suppose, is still
in that general orientation. But, of course, much interpretation is
required to take us from the authority of God to a conception of law or
a well-worked-out theology.

Joe Allegretti stressed something connected with this, which is that
procedural justice is an area in which theology may stand to learn much
from the law. Could one think of procedural justice as a kind of
affirmation of our basic equality, whether before humanity of before
God?

As I listened to the poetry and thought about how deeply some of my
colleagues have reflected on its bearing on our topic, I also thought of
the imagination as essential in theology and in law. And I was
reminded of some lines in Shakespeare which contain perhaps just a
little levity indicating that the imagination may need some constraint
but also celebrating its power. In "A Midsummer Night's Dream,"
Shakespeare says that as imagination bodies forth the forms of things
unknown, the poet's pen turns them to shapes and gives to airy nothing
a local habitation and a name. Let me stop there and pass it to the
panel.

PROFESSOR VINING: Let me just respond to your question, your
impossible question, how do you know when you are discovering
something, and how do you know when you are creating it? We do both.
I don't think there's a single thing out there that we discover, including
in physics, that we're not at the same time creating. But we believe it
is real, we believe it is true. As Jim White said, it's the only reality
we've got. Jim, certainly at the very beginning, was trying to break
down what has become a dichotomy in our personal thought and in our
public culture, between what's real out there, "objectively," and what we
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believe. I think that dichotomy should be broken down. The objective
is what we believe is real, and we believe something more than what can
be reached by methods and presuppositions used in other forms of
thought.

PROFESSOR FAILINGER: I would certainly like to echo that. What
I also find in Jim White's work is that breach with "either/or" thinking.
In my own religious tradition, the Lutheran tradition, the distinction
between finding what is "out there" versus "creating a world" doesn't
make any sense because every time we're looking for what God makes,
He's on to the next thing. So it's not that there's nothing real there.
But the idea that creation is static is an illusion that we make for our
purposes and not what God makes because God is always a step beyond
where we are, if you will, in terms of apprehending creation.

PROFESSOR AUDI: It looks as though both Jim and Walter want to
attack the impossible question, or something like it.

PROFESSOR WHITE: Sure. I'll start. To me the question about
knowing and creating is actually related to the question about the
internal and the external.

PROFESSOR AUDI: Yes.

PROFESSOR WHITE: Of course there are pre-existing realities out
there in the world which in some sense you discover. But the process of
discovering is always a process of creation because it is always a process
of casting whatever you discover in a language: talking about it, talking
about it in one way rather than another, in the context of one tradition
or another, one set of prior texts or another, one set of preexisting
images or another. This is a way of giving it meaning.

A lot of the dynamic of life lies in the double fact that when you come
across a stone in the path, say, it is the same stone for every person, in
one sense, yet a very different stone in another. It is different for you
and for me, depending upon how, in what language, with what
presuppositions, to what audience, with what common understandings
we talk about it.

All of our activities, in this sense, take the form of what we've been
calling practice. Of course there are realities external to any one
practice. There have to be. Other practices are external to other
practices and so forth. But you can't ever say anything about those
realities without committing yourself to a particular language, a
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particular set of prior texts, a particular audience, a particular
community, and the like.

PROFESSOR BRUEGGEMANN: It seems to me a marvelous example
of that is the problematic in the church about gender inclusive pronouns,
and in particular gender inclusive pronouns for God. And the people
who are most resistant to gender inclusive pronouns tend to be the same
people who say it doesn't matter what words you use because the
realities are there no matter what the rhetoric, who insist on a certain
kind of rhetoric because they know intuitively, as do we all, that
changed rhetoric changes the reality that's behind the rhetoric. So
rhetoric goes all the way to the bottom even when we're trying to bear
witness to the God whom we do not create or invent.

PROFESSOR AUDI: So there's creating language and there's

affecting a reality beyond it as well -

PROFESSOR BRUEGGEMANN: Right.

PROFESSOR AUDI: - so there are two things here.

PROFESSOR BRUEGGEMANN: Right. Which I suppose is
interesting in terms of Professor Vining about process and substance.
In some way the substance of God is given but the process of rhetoric
keeps impinging upon that substance.

PROFESSOR VINING: Or to put it another way, rhetoric does not go
all the way down.

PROFESSOR BRUEGGEMANN: That is not the other way I would
put it. I want to comment on Marie's elegant way of talking about word
and flesh. And after I got her remarks, I wished I had written a
different paper. I would have written about Job because it seems to me
that Job's friends are a marvelous example of words that have no contact
with flesh. And in the rhetorical practice of the church, Job's sort of
language about lament, complaint and hurt and suffering has largely
been excluded from our theological rhetoric. I take it that the label we
use for words that are separated from flesh is ideology. Secretary of
Treasury O'Neil said about Enron, companies come and companies go.
Blessed be the name of the - No. Companies come and companies go.
That's the genius of the system. It seems to me that's a wonderful
ideological utterance that has no contact with flesh who is suffering.
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PROFESSOR AUDI: Well, perhaps we've arrived at a point at which
we should throw the floor open for questions and comments from the
audience. (Hand raised). Yes.

AUDIENCE: I'm reminded of a story that a Rabbi of mine told me
many years ago, which I think-I didn't realize it until now-ties
together this discussion on internal and external and discovery and
creation. He said that when he was in rabbinical school, divinity school,
they would spend hours in class and he would spend hours out of class
arguing about the existence of God. But then three times a day they
went to the temple for prayer. And it seems to me that also comes to the
question that Walter was raising earlier about the question: Is it even
intelligible to ask does God exist? The question itself I think brings
together these issues in a way that I suppose I feel ties law and theology
together as well.

PROFESSOR AUDI: (Hand raised). Yes.

AUDIENCE: I'd like to ask a question that might be outside the
bounds of the discussion. How would the panel address those who look
at law and theology as being sort of feudal cousins that have been used
to oppress the oppressed, especially those that do critical race theory and
those that do black liberation theology? How would you address both of
them as being failures in creating a just and equitable society?

PROFESSOR WHITE: You know, I think that's a terrific point. One
of the dangers when we try to talk about something like how theology
and law can be brought together is that we will be implicitly saying:
"Isn't this wonderful, it will be like a marriage; isn't this good; let's just
have some more good." You are saying, "Well, maybe we'll just have
more bad." It is really true that terrible things have been done in the
name of and through the mechanisms of law in this country and in the
world. And that terrible things have been done in the name of and
through the mechanism of theology, including my own. And that any
responsible thought about these questions has to recognize that what we
are talking about at the center is, as some of our speakers have
articulated it today, a choice between life and death. Whether either law
or theology are going to move in the direction of a richer and better life
or towards a kind of death is a matter of our own individual and
collective responsibility and nothing could be more important. So I
thank you for that comment.

PROFESSOR AUDI: Please go ahead.
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MR. ACKROYD: In this context of the discussion we were having
about Thomas More, we have to remember that this fabulous concatena-
tion between theology and law is taking place is an essentially bureau-
cratic society. The best analogy would be, say, the Taliban, which no
doubt their leading tactitioners had a sense of their religious responsibil-
ity as great as that of Thomas More.

PROFESSOR FAILINGER: We need to also remember terrible that
things have been done in the name of art and music and science as well.
So we would definitely have to eliminate the human condition before we
would be able to eliminate the reality, not just the potentiality, but the
reality that law and religion have been used for evil.

PROFESSOR ALLEGRETTI: I think that's a marvelous question as
well. I think that we should recall Professor Brueggemann's point about
the importance of ceaseless interpretation and endless argument. Law
and religion both need that endless argument. When the argument
stops, when the dialogue stops, when one point of view casts out other
views, that's when we get into trouble. Both of these disciplines have
sometimes allowed one voice to silence other voices. But the important
point to remember about Scripture is the canon itself canonizes
diversity.

PROFESSOR AUDI: Yes.

AUDIENCE: Our forefathers talked about certain things being self-
evident and certain truths. I think Thomas Aquinas talked about the
body of divine law. But is there a body of divine thought that peoples
of all religions, races, can wrestle to utilize as Moses did for guidance in
our human laws and our human lives?

PROFESSOR AUDI: Go ahead.

PROFESSOR BRUEGGEMANN: Well, I think that the first answer
is, no, there is no such body. I suspect that is now the work in front of
us. When I was a small child, my Reformed parents were busy fending
off Methodists. And then we looked over the valley and found out that
the Methodists were doing exactly what we were. So that's behind us.
And since Vatican II, we've looked into, over the valley and found Roman
Catholics, and we have a lot in common with some Roman Catholics.
The recent movement among some Jewish scholars towards Christians,
and you may know that marvelous manifesto called, Dabru Emet in
which these Jewish scholars have asserted that in recent time it is clear
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that not all Christians are anti-semites. So I do think that is hard work
because I think that Professor White is correct that we are all situated
in very particular language worlds, and they are not commensurate so
that the chances for misunderstanding through the history of brutality
is immense. But our work now is to find out where our points of contact
are in these incommensurate languages. There's a great danger for
liberals to think that we can find the commonalities without being
defeated by the incommensurabilities, and we should not be romantic
about that. But I have no doubt that that's what we now have to do.

PROFESSOR WHITE: I do have some doubt whether that's what we
have to do. I think, for example, think of the relationship between
Christianity and Judaism. The particular church that my family and I
attend shares its premises with a temple, so there's a living place where
these two religions relate. When we do well, we come to recognize and
respect, with increasing sharpness, each other's differences. It is
extremely courageous of the Jewish congregation to join with us in this
for many reasons, one of which is the 2000-year history of Christian
attempts to convert Jewish people. That is not something that happens
in this context. We have grown up at least that much. My own sense
is that one of the things that people sometimes think when they drive
by the church and see the cross and the Star of David is that this must
be a place with a nice homogenized or general religion under a uniting
umbrella or something like that. Actually, our experience has been that
our differences have become clearer and sharper as we've lived together,
and that this is a good thing. And I continue to think it's a good thing.

PROFESSOR BRUEGGEMANN: I am not talking about homogeneity,
but that we are at an interface with our differences is very different
than not being -

PROFESSOR WHITE: That's true.

PROFESSOR VINING: I agree.

PROFESSOR BRUEGGEMANN: To take very seriously the
incommensurabilities -

PROFESSOR WHITE: Right.

PROFESSOR BRUEGGEMANN: - is a positive act.

PROFESSOR VINING: I agree with that completely.
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PROFESSOR FAILINGER: If I could lengthen this refrain just a
little bit, we've talked about some sort of "divine content" to law or to
what we should do. I actually like Professor Brueggemann's kind of
argument that what may be occurring in the world is a number of divine
relationships with human beings. Some of those relationships are more
universal than others. Jews talk about the Noaclude laws. Some
Christians talk about natural law as a larger set of relationships that
God has with many communities. But within human experience, we also
have specific relationships with the divine. At least this is an analogy
that we can understand. We can see that we don't have the same
relationship with our fathers and our sons, as with strangers to us, that
we have different relationships with each of these others. That's a way
to talk about the particularity of what we have with God in our
communities, without suggesting either that we're all the same or that
we have nothing to say to each other.

PROFESSOR AUDI: Go ahead, Joe.

PROFESSOR VINING: On this question of universalism, I think we
ought to remember that, if we go back and say that we are only a
particular tradition and rhetoric goes all the way down, the only
universalism left is that claimed for mathematics and science.
Mathematics is in fact often presented as the one universal human
language. It is not a language at all. There is no person behind it,
speaking it, at least in current mathematical view.

I think seeing sharp differences is a way of seeing what people are
actually saying. But there would not be any way in which we could see
what people are saying unless there were a presupposition or faith that
they are like us, that we can have an empathetic and imaginative
connection with them. It's the same between human beings and
animals. And we do, in fact, go into other societies, very, very different
societies, and say, "Oh, that's the legal system," or "That's law." There
would be no way we could say whatever they were doing was law unless
we had a sense that there were connections. We do the same with
religion. We say, "That's a religion," and "There, that's the religion of
that particular culture." There has to be some connection between
religion here and religion there which one can build on before one can
even say that. So I don't think we're in quite such bad shape.

PROFESSOR AUDI: May I add one word, and then I'll go on to Joe,
and we'll see how we do. Just to say that incommensurability is not
incompatible with overlap. I take it that it is the imperfect translation
of one framework to the other, so you get irreducibility. And now in

1082 [Vol. 53



QUESTIONS /ANSWER

moral matters, it may be that there is something self-evident, but if
there is, it's vague. And so we will have to interpret and reinterpret.
But, certainly, some of the moral content of the Ten Commandments
appears again and again in any plausible equitable system.

PROFESSOR ALLEGRETTI: Just a quick comment. It may be
obvious, but when we deal with incommensurabilities, sometimes we
need to get away from the word and just act. Sometimes the best thing
we can do is to join with others and work together. Working at a soup
kitchen, Habitat for Humanity, or things like that. These are some ways
to express our beliefs through our actions. And we often find points of
convergence when we act together that we don't find when we speak as
academics about issues of theology. Sometimes we need to just roll up
our sleeves and paint a house together. If we do that, we'll learn a lot
about each other.

PROFESSOR AUDI: Perhaps there's time for one more. Go ahead.

AUDIENCE: Perhaps this is more an observation inviting response
than a question, and I refer to Mr. Ackroyd's enlightening us about
Thomas More's ability as an actor. I seem to see a shared vein in the
presentations here. We've heard Wordsworth; we've heard Shakespeare.
We've talked about imagination and metaphor, and the one person who
has been mentioned as embodying this marriage of law and religion had
the ability to live in both of those worlds because he was an actor.
There seems to be a third leg to this stool of law and theology. Perhaps
that's art, and maybe art is a way of talking about this so that it can all
exist together.

PROFESSOR AUDI: Well, that is certainly the kind of positive note
on which we might end the discussion.
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