
Towards Proportional Representation?:
The Strange Bedfellows of Racial

Gerrymandering and Equal Protection in
Easley v. Cromartie

In Easley v. Cromartie,' the United States Supreme Court upheld the
construction of North Carolina's Twelfth Congressional District, ruling
that the use of race as a factor in Congressional redistricting is
permissible under the Fourteenth Amendment's Equal Protection Clause
so long as race is not the predominant motivating factor in the redistrict-
ing.2 Interestingly, the Court's rationale in Easley creates an implicit
sanction to a state's creation of a functionally race-based, numerical set-
aside program in the form of a nearly majority-minority populated
congressional district. This reasoning conflicts with the Court's earlier
equal protection jurisprudence, in which the Court subjected similar
"benign discrimination" programs to strict scrutiny.' Arguably, the
Court's tacit recognition in Easley of the necessary role of race conscious-
ness in American politics portends the creation of a proportional
representation right, inverting the traditional "one [person], one vote"
individualistic principle of Reynolds v. Simms.4

I. FACTS

The Easley litigation arose out of the creation of the Twelfth Congres-
sional District, which was one of the two districts drawn by the North
Carolina legislature in 1992 to contain a near majority of black voters.
The district's shape was highly unconventional, serpentine in appear-
ance, and ran approximately 160 miles north-south. The district split

1. 532 U.S. 234 (2001).
2. Id. at 257-58.
3. See Richmond v. J.A. Croson Co., 488 U.S. 469, 507 (1989) (subjecting the city of

Richmond's "benign discrimination" numerical set-aside program to strict scrutiny and
invalidating it because "there does not appear to have been any consideration of the use
of race-neutral means to increase minority business participation in city contracting.").

4. 377 U.S. 533, 561 (1964) (describing the right to vote as "individual and personal in
nature").
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towns and communities according to racial demographic composition and
constricted at stretches to widths no wider than that of Interstate 85.
Subsequently, five North Carolina residents brought suit against U.S.
Attorney General Janet Reno and various state officials in Shaw v.
Barr,5 disputing the legality of the district's construction and alleging
the district constituted a "racial gerrymander" in violation of the
Fourteenth Amendment's Equal Protection Clause.' A three-judge panel
sitting for the District Court for the Eastern District of North Carolina
dismissed the claim, finding the race-conscious redistricting plan did not
violate the Fourteenth Amendment Equal Protection Clause because
plaintiffs failed to prove the redistricting scheme possessed the requisite
discriminatory purpose and effect.7

On appeal in Shaw v. Reno (Shaw I),' the United States Supreme
Court remanded the case to the district court, holding that if plaintiffs
could demonstrate that the redistricting scheme was so irrational on its
face that it could only be understood as an effort to segregate voters into
separate voting districts because of their race, then they would have a
cognizable claim for relief under the Fourteenth Amendment's Equal
Protection Clause.9 Moreover, the Court asserted that claims alleging
racially motivated gerrymandering of districts necessitated "strict
scrutiny" analysis under the Fourteenth Amendment.10 The Court then
ordered a trial to determine if North Carolina's race-conscious redistrict-
ing was narrowly tailored to achieve a compelling governmental
interest."

On remand, the district court held that while the North Carolina
redistricting plan did in fact classify and redistrict voters according to
race, the plan nevertheless survived strict scrutiny.'2 Specifically, the
district court found the redistricting plan was undertaken pursuant to
a compelling state interest, namely, attempted compliance with section
2 of the Voting Rights Act,' 3 and that the plan was narrowly tailored

5. 808 F. Supp. 461 (E.D.N.C. 1992), rev'd sub noma. Shaw v. Reno, 509 U.S. 630
(1993).

6. 808 F. Supp. at 467-68.
7. Id. at 473.
8. Shaw v. Reno (Shaw 1), 509 U.S. 630 (1993).
9. Id. at 642.

10. Id. at 644.
11. Id. at 658.
12. Shaw v. Hunt, 861 F. Supp. 408, 476 (E.D.N.C. 1994), rev'd, 517 U.S. 899 (1996).
13. Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (codified as amended

at 42 U.S.C. §§ 1971, 1973 to 1973 bb-1 (1994)). See infra text at Part II, Legal
Background. Generally speaking, claims under the Voting Rights Act arise out of either
section 2 or section 5 of the Act. Section 2 claims regard "vote dilution" and section 5
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to achieve that interest. 4 Plaintiffs again appealed to the United
States Supreme Court in Shaw v. Hunt (Shaw II)." The Court again
reversed the district court, declaring that the redistricting plan
constituted a racial gerrymander, and held the plan failed strict scrutiny
because the plan was not narrowly tailored. 6 Specifically, the Court
concluded that compliance with the Voting Rights Act did not compel
North Carolina's creation of a second majority-minority district.
Moreover, the Twelfth District could not reasonably be said to remedy
any "vote dilution" 7 violation of the Voting Rights Act because it did
not contain a geographically compact population of any race.'"

The current litigation resulting in the United States Supreme Court's
2001 decision in Easley arose in 1997 with North Carolina's second
attempt to redraw the Twelfth District's boundaries within constitutional
limits. Alleging the North Carolina General Assembly impermissibly
utilized race as the "predominant factor" 9 in redistricting in violation
of Fourteenth Amendment Equal Protection, plaintiffs once more brought
suit in the district court for the Eastern District of North Carolina. At
trial, the district court found the boundaries created an unusually
shaped district, with counties and cities split so as to include all heavily
Democratic-registered, predominantly black voting precincts inside the
district, while placing some adjacent heavily Democratic-registered,
predominantly white precincts outside of the bounds of the reconfigured
Twelfth District.20 The district court relied upon this strategic place-

claims regard "preclearance requirements," imposing nonretrogression standards upon
states with a demonstrated history of minority voter disfranchisement.

14. 861 F. Supp. at 476.
15. Shaw v. Hunt (Shaw I1), 517 U.S. 899 (1996).
16. Id. at 901-02.
17. Generally, "vote dilution" claims under the Equal Protection Clause allege that the

plaintiffs group's ability to elect representatives of their choice has been undermined by
the racially motivated drawing of boundary lines that favor some other group. See, e.g.,
Thornburg v. Gingles, 478 U.S. 30 (1986).

18. Shaw 11, 517 U.S. at 914-16. Specifically, Shaw I detailed several "traditional
districting principles," including respect for political subdivisions, geographical compactness
and contiguity. Shaw 1, 509 U.S. at 647. The sacrifice of those in deference to racial
concerns in redistricting created a basis for challenging the legality of the racially
gerrymandered district under the Fourteenth Amendment's Equal Protection Clause. Id.
at 649.

19. See Miller v. Johnson, 515 U.S. 900 (1995) (creating "predominant factor test").
Here, the Court expanded the evidentiary basis for proving racial gerrymanders, holding
5-4 that evidence of "bizarre" geographic shape is not required and that Georgia's Eleventh
Congressional District violated the Fourteenth Amendment Equal Protection Clause
because race was the "predominant factor" motivating the Georgia General Assembly's
redrawing of district lines. Id. at 917, 920-21.

20. Easley v. Cromartie, 532 U.S. 234, 237-38 (2001).
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ment of Democratic black voters inside and Democratic white voters
outside of the Twelfth District as evidence that the legislature was
attempting to maximize the Twelfth District's black voting strength, not
its Democratic voting strength. That is, the court found unpersuasive
the argument that the legislature was attempting to redistrict so as to
ensure a safe "Democratic seat" and, instead, found the catalyst in
redistricting was the desire to ensure a safe "black seat."21 The
distinction between racially and politically motivated redistricting is
critical because the Supreme Court has previously held that political
gerrymanders are generally constitutionally permissible so long as they
do not violate the "one [person], one vote" principle and do not dilute the
voting strength of the political majority of the state.22

Based upon its finding of extreme geographic and racial abnormalities
in the construction of the Twelfth District, the district court granted
summary judgment to plaintiffs, sustaining the constitutional challenge
to the district's validity.23 On appeal in Hunt v. Cromartie,24 the
United States Supreme Court reversed and remanded, finding a genuine
issue of material fact existed as to whether the evidence presented at
trial was consistent with the constitutionally permissible objective of the
creation of a "safe Democratic seat."25 Specifically, the Court was
interested in the ramifications of the testimony of the State's expert
witness, Dr. David W. Peterson. Dr. Peterson averred that given the
high level of correlation between the black population and Democratic
voter registration, a legislative effort to create a "safe Democratic seat"

21. Id. at 239-41.
22. See Gaffney v. Cummings, 412 U.S. 735 (1973) (holding political gerrymandering

that retains relative political balance statewide and comports to the "one person, one vote"
principle does not violate Equal Protection. Id. at 752-54); but see Davis v. Bandemer, 478
U.S. 109 (1986) (holding that, while mere lack of proportional representation in the
legislature according to in-state political party strength does not violate Equal Protection,
protracted vote dilution may violate Equal Protection). The court in Bandemer stated:

[W]here the electoral system substantially disadvantages certain voters in their
opportunity to influence the political process effectively .... [Sluch a finding of
unconstitutionality must be supported by evidence of continued frustration of the
will of a majority of the voters or effective denial to a minority of the voters of a
fair chance to influence the political process.

Id. at 133.
23. The injunctive order levied against the Twelfth District may be found at 34 F.

Supp. 2d 1029, 1029 (E.D.N.C. 1998). Discussion of the grounds for the injunction occurs
in Easley, 532 U.S. at 240.

24. 526 U.S. 541 (1999).
25. Id. at 552-54.
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is nearly indistinguishable from an effort to construct a majority-
minority district resulting in the creation of a "safe black seat.""

On remand the parties engaged in additional discovery and participat-
ed in a three-day trial before a three-judge panel of the district court.
In its findings of fact, the district court found the legislature had
attempted to cure the 1992 district's constitutional defects while also
adopting a redistricting plan that would maintain the political balance
in the state's congressional delegation." Despite North Carolina's
attempts to cure the constitutional defects of the Twelfth District, the
district court still found the district's serpentine shape and
disproportionately large black population (totaling 47% of the district's
voting population) indicated that race-not politics-determined the
construction of the Twelfth District.28  Rationalizing its finding on
these grounds alone, however, would have been insufficient, inasmuch
as the Supreme Court previously remanded while considering identical
evidentiary grounds. Therefore, the district court attempted to
substantiate its ruling with a new finding on remand: North Carolina
drew the Twelfth District's boundary lines so as "to collect precincts with
high racial identification rather than political identification."29

The United States Supreme Court granted North Carolina's petition
for certiorari to review the district court's determination that the North
Carolina General Assembly utilized race as a "predominant factor" in the
1997 redrawing of the Twelfth Congressional District's boundaries."0

The Supreme Court found the district court's findings of the legislature's
unconstitutional use of race as the predominant factor in congressional
redistricting to be "clear error."3" Moreover, the Court held that in
cases such as this, in which race correlates highly with voter behavior
(95-97% of blacks in North Carolina register and vote Democratic) and
majority-minority districts are at issue, plaintiffs must demonstrate that
alternative districting plans would have brought about significantly
greater racial balance without sacrificing accomplishment of the State's
legitimate political objectives. 3 2

26. Id. at 549-50.
27. Cromartie v. Hunt, 133 F. Supp. 2d 407, 413 (E.D.N.C. 2000), rev'd sub. non.

Easley v. Cromartie, 532 U.S. 234 (2001).
28. 133 F. Supp. 2d at 418-19, 421.
29. Id. at 420.
30. Easley, 532 U.S. at 237.
31. Id.
32. Id. at 245, 258.
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II. LEGAL BACKGROUND

The Fifteenth Amendment grants citizens a negative right against
governmental encroachment upon the individual's exercise of the elective
franchise.33  Unfortunately, this constitutional prohibition barring
racial discrimination as a means for disenfranchisement was not self-
enacting. With the lapsing of the Enforcement Act of 187034
(criminalizing interference with the right to vote), the protections of the
Fifteenth Amendment went unenforced in the former Confederate states.
Consequently, over the span of the next eighty years, these states
implemented facially nondiscriminatory literacy tests, grandfather
clauses, and Constitution understanding tests as barriers to black voter
registration, resulting in the wholesale preclusion of blacks from
registering as voters and the virtual disenfranchisement of blacks in the
South.35 Functionally, these supposedly "race neutral" voter qualifica-
tions succeeded in nullifying the intent and effect of the Fifteenth
Amendment.

Finally responding to the abominable disenfranchisement of millions
of otherwise qualified black voters, Congress passed the Voting Rights
Act of 196536 to statutorily enshrine and protect the individual's
fundamental right to vote. Then Attorney General, Nicholas
Katzenbach, asserted before Congress that the avowed purpose of the
Act was to increase political participation by "increasing the amount of
citizens who can vote."37 Specifically, section 2 of the Act sought to
prevent racial discrimination in voting policies, practices, or procedures
from impeding the individual's right to vote by dictating, "[no voting...
procedure shall be... applied by any State or political subdivision...
to deny or abridge the right of any citizen of the United States to vote
on account of race or color."38  Furthermore, section 5 establishes a
"preclearance requirement" that requires jurisdictions historically
engaged in racially discriminatory voter registration practices and whose

33. U.S. CONST. amend. XV, § 1.
34. Pub. L. No. 41-114, 16 Stat. 140 (1870).
35. See South Carolina v. Katzenbach, 383 U.S. 301, 310-12 (1966). The Court also

detailed the racially discriminatory intent of these tests to exploit the gap in literacy rates
between whites and blacks. Id. at 310-11. Moreover, the Court discussed the racially
discriminatory implementation of these tests such that state examiners evaluated illiterate
whites taking these tests by different standards. Id. at 312.

36. Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (codified as amended
at 42 U.S.C. §§ 1971-1973 (1994)).

37. Craig Haller, Comment, E Pluribus Pluribus: The Highjacking of the Voting Rights
Act and the Resegregation of America, 39 DUQ. L. REv. 619, 625 (2000) (citation ommitted).

38. 42 U.S.C. § 1973(a).
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registered voters numbered less than fifty percent of the eligible voting
population to "preclear" all redistricting schemes and any other proposed
changes in voting procedures with either the Justice Department or the
United States District Court for the District of Columbia. 9 To obtain
preclearance, the state must convince either the Justice Department or
the district court (through a declatory judgment proceeding) that the
proposed change possesses neither a discriminatory purpose nor effect
upon the right of members of a statutorily defined racial or language
minority group to vote.4 °

The Supreme Court's entry into the "political thicket" of voting rights
and redistricting began with its decision in Baker v. Carr,4 1 when the
Court declared that the alleged malapportionment of state legislative
districts constituted a justiciable question.42 This initial foray into
legislative redistricting unleashed a torrent of redistricting litigation,
with the Court assuming the role of the expositor of constitutional
parameters in redistricting. In Wesberry v. Sanders,43 the Court relied
upon article I section 2 of the Constitution in its creation of the "one
[person], one vote" principle, requiring "as nearly as is practicable one
man's vote in a congressional election is to be worth as much as
another's."" In Wesberry, the Court applied the principle to invalidate
the skewed construction of Georgia congressional districts.45 Expand-
ing the constitutional basis for the "one [person], one vote" principle, the
Supreme Court, in Reynolds v. Simms,4 6 substantiated the principle
under the Equal Protection Clause of the Fourteenth Amendment,
declaring that the right to vote is "individual and personal in nature."4

1

The Court then proceeded to apply the "one [person], one vote" principle
to the malapportionment of state legislative districts, declaring that
redistricting schemes which dilute the individual's equal exercise and

39. Id. § 1973(c). See Katzenbach, 383 U.S. at 317. Also note procedures for
administration of section 5 of the Voting Rights Act are contained in 28 C.F.R. pt. 51
(1999).

40. 42 U.S.C. § 1973(c). Jurisdictions covered by section 5 include: Alabama, Alaska,
Arizona, four counties in California, five counties in Florida, Georgia, Louisiana, two
counties in Michigan, Mississippi, seven counties in New Hampshire, three counties in New
York, forty counties in North Carolina, South Carolina, two counties in South Dakota,
Texas, and Virginia. 28 C.F.R. pt. 51 app.

41. 369 U.S. 186 (1962).
42. Id. at 209.
43. 376 U.S. 1 (1964).
44. Id. at 7-8.
45. Id. at 4.
46. 377 U.S. 533 (1964).
47. Id. at 561.
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impact of the franchise are constitutionally invalid.4" Taken together
these cases appear to stand for the proposition that there is no favored
class of voters under the Equal Protection Clause and, moreover, the
exercise of the elective franchise is an individualistic, rather than a
group, exercise.

The Supreme Court upheld the constitutionality of the Voting Rights
Act in its 1966 decision South Carolina v. Katzenbach.4 s The Court
found the Act to be a legitimate exercise of Congress's remedial powers
under section 2 of the Fifteenth Amendment.5" Moreover, the Court
subjected the Act to mere rational basis review declaring that under the
Fifteenth Amendment, "Congress may use any rational means to
effectuate the constitutional prohibition of racial discrimination in
voting."5

Following the Supreme Court's enthusiastic affirmation of the
constitutional legitimacy of the Voting Rights Act, the Court has been
confronted with primarily two types of lawsuits concerning the dictates
of the Act: 1) section 5 lawsuits dealing with "preclearance" of redistrict-
ing schemes in statutorily identified districts 2 and 2) section 2 lawsuits
concerning vote dilution-that is, suits involving a plaintiff's claim that
his or her group's ability to elect representatives of his or her group's
choice has been weakened by the drawing of district lines to favor
another group.53 These pre-Shaw I cases involved the Court in
statutory interpretation of the Voting Rights Act related to challenges
of minority-plaintiffs who alleged that the states they resided in were
engaging in gerrymandering to dilute minority voting strength.

Significantly, in section 5 "preclearance" lawsuits, the Supreme Court
initially rejected an interpretation of section 5 that required maximiza-
tion of black voting strength in majority-minority districts.5 4 In Beer
v. United States,55 the Court upheld the City of New Orleans's redis-
tricting scheme against a Justice Department section 5 challenge. 6

More specifically, the Court announced the "nonretrogression standard"
for section 5 preclearance claims stating all that is required to satisfy

48. Id. at 565. "[Tlhe fundamental principle of representative government in this
country is one of equal representation for equal numbers of people, without regard to race,
sex, economic status . . . ." Id. at 560-61 (emphasis added).

49. 383 U.S. 301, 308 (1966).
50. Id. at 337.
51. Id. at 324.
52. See Beer v. United States, 425 U.S. 130 (1976).
53. See Thornburg v. Gingles, 478 U.S. 30 (1986).
54. Beer, 425 U.S. at 141-42.
55. 425 U.S. 130 (1976).
56. Id. at 141-43.
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section 5 claims is that, at a minimum, the redistricting scheme does not
diminish pre-existing minority voting strength.57 Of significant note is
the Court's explicit rejection of the notion of a proportional representa-
tion right: "This Court has, of course, rejected the proposition that
members of a minority group have a federal right to be represented in
legislative bodies in proportion to their number in the general popula-
tion."5 8

The seminal case in section 2 vote dilution litigation is the Supreme
Court's five to four decision in Thornburg v. Gingles.5 9 Signaling a
partial departure from the Court's Beer analysis, the Court in Gingles
struck down a North Carolina multimember districting structure in the
course of affirming the North Carolina district court's ruling that the
political process in North Carolina did not provide adequate opportunity
for minority voters to elect candidates of their choosing.6 ° Primarily,
the Court was responding to the 1982 amendments to the Voting Rights
Act61 (allowing for proof of a vote dilution claim even if the challenged
voting practice or procedure was implemented without discriminatory
intent) and announced a three-part test to determine the presence of
minority vote dilution.62  The three Gingles factors include: 1) the
minority group "is sufficiently large and geographically compact to
constitute a majority in a single-member district;"63 2) the minority
group is politically cohesive; and 3) the white majority is a sufficient bloc
to enable it to defeat the minority's preferred candidate." Justice
O'Connor's concurrence, however, chided the Court for its apparent
inconsistency with the "nonproportional representation" language of the
1982 Amendments to section 2 of the Voting Rights Act: "Surely
Congress did not intend to say, on the one hand, that members of a
protected class have no right to proportional representation, and on the
other, that any consistent failure to achieve proportional representation
without more, violates [section] 2.""

Justice O'Connor's critique of the Court proving itself more receptive
to proportional representation arguments foreshadowed her own unique

57. Id. at 141.
58. Id. at 136-37 n.8.
59. 478 U.S. 30 (1986).
60. Id. at 80.
61. Pub. L. No. 97-205, 96 Stat. 134. This amendment was likely in response to Mobile

v. Bolden, 446 U.S. 55 (1980), which required a discriminatory purpose to accompany a
discriminatory result in order to prove a section 2 vote dilution claim. Id. at 62.

62. Gingles, 478 U.S. at 49-51.
63. Id. at 50.
64. Id. at 51.
65. Id. at 96 (O'Connor, J., concurring).

20021 953
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jurisprudence in the newly emerging area of reverse discrimination
racial gerrymander cases. In Shaw I, the Supreme Court, with Justice
O'Connor authoring the majority opinion, transitioned from statutory
interpretation of the Voting Rights Act to defining the constitutional
limitations imposed upon the Act.66 The Court held that claims of
reverse discrimination through racial gerrymandering presented a
cognizable claim under the Equal Protection Clause of the Fourteenth
Amendment if the legislature sacrificed traditional "race neutral"
redistricting principles in deference to racial considerations.67 The
allegedly gerrymandered district at issue was North Carolina's Twelfth
Congressional District, whose serpentine and highly irregular shape
convinced the Court that the district "could be understood only as an
effort to segregate voters by race."6"

Justice O'Connor focused particularly on the potential social divisive-
ness of racial gerrymandering in the creation of majority-minority
districts, comparing the process to "political apartheid."69 Cognizant of
the socially Balkanizing effects of racial gerrymandering, the majority
announced that strict scrutiny is appropriate when redistricting schemes
are motivated predominantly by race.7" Thus, after Shaw I, a bizarrely
shaped district may be an indicium of the existence of a racially
gerrymandered district.

In Miller v. Johnson,7 the Supreme Court announced the "predomi-
nant factor" test as a basis for challenging the creation of an allegedly
racially gerrymandered district.72 "The plaintiff's burden is to show
... that race was the predominant factor motivating [a] legislature's
decision to place a significant number of voters within or without [of] a
particular district."73 At issue in Miller was Georgia's Eleventh
Congressional District, drawn to include a majority-minority voting
population. At trial, the State conceded that its redistricting plan, which
included three majority-minority districts, was drawn at the insistence
of the Justice Department, which insisted that the Georgia Legislature
maximize the minority voting strength of the State, before it would
endorse the redistricting scheme as satisfactory under the section 5
"preclearance" requirements of the Voting Rights Act.74

66. Shaw 1, 509 U.S. at 642.
67. Id.
68. Id. at 651.
69. Id. at 647.
70. Id. at 646.
71. 515 U.S. 900 (1995).
72. Id. at 916.
73. Id.
74. Id. at 906-07.
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Reasoning from the evidence, the Court concluded that race was the
predominant factor in the redistricting and applied strict scrutiny
analysis to the district, finding it constituted an unconstitutional racial
gerrymander.7" The Court then expanded the evidentiary basis for
proving the existence of a racial gerrymander concluding that a bizarrely
shaped district is not a threshold requirement of a racial gerryman-
der.7" Rather, Justice Kennedy asserted:

Shape is relevant not because bizarreness is a necessary element of the
constitutional wrong or a threshold requirement of proof, but because
it may be persuasive circumstantial evidence that race for its own sake,
and not other districting principles, was the legislature's dominant and
controlling rationale in drawing its district lines.77

Significantly, Justice O'Connor served as the integral fifth and deciding
vote in the case, authoring a concurrence in which she asserted that she
would only subject racial gerrymanders to strict scrutiny under "extreme
circumstances" where "the State has relied on race in substantial
disregard of customary and traditional [nonracial] districting practic-
es."

78

In Bush v. Vera,79 the Supreme Court was asked to decide whether
racial gerrymandering to preserve safe seats for incumbents is permissi-
ble when the goal is to protect seats of minority representatives.8 0 In
a plurality opinion authored by Justice O'Connor, the Court found that
race was the predominant factor in the construction of all four districts
at issue." Specifically, the plurality found the Texas Legislature's use
of the software program REDAPPL, which allowed racial data to be
analyzed on a block-by-block basis as districts were drawn, compounded
with the unusual shapes of the majority-black and majority-hispanic
districts, indicated that race, not politics, was the predominant factor in
the redistricting.8 2 Therefore, consistent with the holdings in Shaw I

75. Id. at 920, 924.
76. Id. at 913.
77. Id.
78. Id. at 928 (O'Connor, J., concurring).
79. 517 U.S. 952 (1996) (plurality opinion).
80. Id. at 959.
81. Id.
82. Id. 961-63. The Court commented on the strong presumption that race-based

redistricting had occurred in the legislature's use of REDAPPL:
The availability and use of block-by-block racial data was unprecedented; before
the 1990 census, data were not broken down beyond the census tract level ....
By providing uniquely detailed racial data, REDAPPL enabled districters to make
more intricate refinements on the basis of race than on the basis of other
demographic information.
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(bizarre district shape as an indicium of a racial gerrymander) and
Miller (use of race as a predominant factor in redistricting violates Equal
Protection), the Court subjected the districts to strict scrutiny and
invalidated them, finding the districts were not narrowly tailored to
achieve a compelling governmental interest.83

While the Court's analysis on appropriate narrow tailoring in Bush is
conclusory, Justice O'Connor's conclusion in Bush is remarkable for its
applicability to Easley. Specifically, Justice O'Connor asserted, "Strict
scrutiny does not apply merely because redistricting is performed with
consciousness of race. Nor does it apply to all cases of intentional
creation of majority-minority districts .... For strict scrutiny to apply,
* . .race must be the predominant factor motivating the legislature's
[redistricting] decision. " " When one considers this rationale in light
of Justice O'Connor's prior political experience (she served as a state
senator in the Arizona Legislature before her ascent to the Court), the
result in Easley (a five to four decision to uphold the creation of a
functionally majority-minority district) arguably is best understood as a
function of her political practicality-a pragmatic concession that race
plays a role in dividing up the political balance of power during
redistricting.

III. COURT'S RATIONALE

The Supreme Court granted certiorari in Easley in an attempt to
explicate the particulars of the "predominant factor" test first espoused
by the Court in Miller."5 In a five to four decision, the majority, led by
Justice Breyer, declined to subject the creation of a near majority-
minority district to strict scrutiny, finding no occasion to apply the test
where there was insufficient evidence to demonstrate that race was the
predominant factor motivating the North Carolina General Assembly's
construction of the Twelfth Congressional District.86 Evaluating the
findings of fact and law below on "clear error review," the majority
concluded the district court's findings of racially motivated redistricting
to be clearly erroneous because race and voting behavior were so
demonstrably correlated in this case.87 By contrast, Justice Thomas,
writing for the dissent, took exception to the majority's procedural and

Id. at 961-62.
83. Id. at 958-59.
84. Id. (internal citations omitted).
85. Easley, 532 U.S. at 237.
86. Id. at 241-43.
87. Id. at 242.
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substantive disposal of the case."8  Procedurally, Justice Thomas
criticized the majority's disregard for a deferential "clear error re-
view."s9  Substantively, the dissenters questioned the necessity of
imposing what Justice Thomas viewed as a "heightened burden" on
plaintiffs' challenge of a majority-minority district.90 Specifically, the
dissent took issue with the majority's requirement that plaintiffs
demonstrate other redistricting "alternatives would have brought a
significantly greater [racial] balance."91

The majority defined the issue before the Court in this case, declaring
simply, "the issue here is evidentiary": whether there is adequate
support for the district court's finding that race, rather than politics,
drove the legislature's districting decision. 92 First, briefly detailing
plaintiffs' burden, the majority stated that challengers to a majority-
minority district must, at a minimum, show that "'the legislature
subordinated traditional race-neutral districting principles ... to racial
considerations.' 93 Next, the Court expressed the need for judicial
restraint in undermining legislative policy considerations behind
redistricting, particularly in the present case in which the legislature
offered a legitimate political explanation for its redistricting decision
(maintaining the partisan balance of the state's congressional delegation)
and in which race and political affiliation are so highly correlated.9 4

Proceeding to the Court's consideration of the evidence under clear
error review, Justice Breyer described the standard as asking whether,
in light of all the evidence, "the court is 'left with the definite and firm

88. Id. at 259-67 (Thomas, J., dissenting).
89. Id. at 259-62. "[Tlhe Court has emptied clear error review of meaningful content

in the redistricting context .... I do doubt the wisdom, efficiency, increased accuracy, and
legitimacy of an extensive review that is any more searching than clear error review." Id.
at 262 (Thomas, J., dissenting).

90. Id. at 263 n.4.
91. Id.
92. Id. at 241.
93. Id. (quoting Miller, 515 U.S. at 916).
94. Id. at 242 (citing Hunt, 526 U.S. at 551-52). Also, one should note the Court's

presumption of valid redistricting motives when race and political affiliation highly
correlate:

[E]vidence that blacks constitute even a supermajority in one congressional
district while amounting to less than a plurality in a neighboring district will not,
by itself, suffice to prove that a jurisdiction was motivated by race in drawing its
district lines when the evidence also shows a high correlation between race and
party preference.

Id. (quoting Hunt, 526 U.S. at 551-52).
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conviction that a mistake has been committed."'95 In evaluating the
evidence offered at trial on remand from Hunt, the Supreme Court
concluded that the district court's findings were plain error for three
reasons: 1) the district court failed to acknowledge the putative effect
of the voter registration/voter behavior distinction;96 2) alternative
districting plans would not have provided greater racial balance within
the district while meeting legislative political objectives; 97 and 3)
legislative history indicated race as one factor, not the predominant
factor, in redistricting."

First, in finding race as a predominant factor in the legislature's
redistricting, the district court evaluated voter registration rather than
voter behavior. This distinction was crucial to the Supreme Court
because the State's expert witness at trial, Dr. Peterson, offered evidence
demonstrating that white Democrats are more likely to "cross over" and
vote for Republican candidates (whites cast 60-70% of their ballots for
Republicans) compared to black Democrats, who register and vote
Democratic 95-97% of the time.99 Reasoning from this voter registra-
tion/voter behavior distinction, the Court concluded:

A legislature trying to secure a safe Democratic seat is interested in
Democratic voting behavior. Hence, a legislature may, by placing
reliable Democratic precincts within a district without regard to race,
end up with a district containing more heavily African-American
precincts, but the reasons would be political rather than racial. 00

Second, the Court looked less favorably upon the conclusions of
plaintiffs' expert, Dr. Weber, who asserted that, while only a 60%
reliable Democratic voting population is necessary to ensure the creation
of a "safe Democratic seat," the Twelfth District was 63% Democratically
reliable.'0 ' Dr. Weber attributed the surplus Democratic population of
the district to the legislature's intentional exclusion of white-Democratic
precincts in deference to black-Democratic precincts. Furthermore, Dr.
Weber asserted that the legislative purpose of the race conscious
redistricting was the establishment of a functionally majority-minority
district (although blacks only comprised 47% of the total voting

95. Id. at 242 (quoting United States v. United States Gypsum Co., 333 U.S. 364, 395
(1948)).

96. Id. at 244.
97. Id. at 249.
98. Id. at 250.
99. Id. at 244-45.

100. Id. at 245 (emphasis added).
101. Id. at 246.
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population).10 2 The Court dismissed Dr. Weber's reasoning, emphasiz-
ing that none of the excluded white precincts possessed a comparable
Democratic reliability percentage as those black precincts that the
legislature chose to include within the Twelfth District.10 3 Finally, the
Court espoused its "alternative district/greater balance" analysis,
concluding that "unless the evidence also shows that these hypothetical
alternative districts would have better satisfied the legislature's other
nonracial political goals, as well as traditional nonracial districting
principles, this fact alone cannot show an improper [racially motivated]
legislative motive." 4

Third, the Court determined that Senator Roy Cooper's testimony (the
North Carolina General Assembly's legislative redistricting leader)
before the North Carolina General Assembly did not demonstrate the
presence of race as a predominant factor in redistricting.0 5 Specifical-
ly, Senator Cooper asserted that a three-part rationale motivated
redistricting, and he described the legislature's objective as the
establishment of "a fair, geographic, racial and partisan balance
throughout the State of North Carolina. " 10 6  In response, the Court
reaffirmed the permissive use of race as one factor in redistricting, citing
Justice O'Connor's plurality opinion in Bush with approval. 0 7 Apply-
ing Bush, the Court held that strict scrutiny under Equal Protection
analysis was inapplicable here because the evidence, taken together,
failed to show racial considerations dominated the redistricting process
given the high correlation between race and voter behavior. 0 8 Finally,
the Court set out the substantive test for proving race as a predominant
factor in the formation of majority-minority districts:

[Tihe party attacking the legislatively drawn boundaries must show at
the least that the legislature could have achieved its legitimate political
objectives in alternative ways that are comparably consistent with
traditional districting principles. That party must also show that those
districting alternatives would have brought about significantly greater
racial balance.'0 9

102. Id. at 240.
103. Id. at 247.
104. Id. at 249.
105. Id. at 253.
106. Id. (internal citations omitted).
107. Id. "Strict scrutiny does not apply merely because redistricting is performed with

consciousness of race." Id. (quoting Bush v. Vera, 517 U.S. 952, 958 (1996)).
108. Id. at 257.
109. Id. at 258.
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Writing for the dissent, Justice Thomas admitted that, while he was
prone to agree with the majority's assertion that race was not a
predominant factor in redistricting, his deferential conception of "clear
error review" precluded him from reaching a conclusion that the district
court's findings were clearly erroneous."' The dissenters critiqued the
majority's submersion in the "minutiae of the record," chiding the Court
for usurping the role of the traditional finder of fact."' Justice
Thomas would have precluded a clearly erroneous finding by the Court
in this case because the evidence offered at trial presented two
permissible views of the evidence and, therefore, under Anderson v.
Bessemer City,"2 "the fact finder's choice between them cannot be
clearly erroneous.""'

After dismissing the majority's findings on procedural grounds, Justice
Thomas proceeded to substantively critique the majority's ruling,
engaging in a similar painstaking analysis of the factual "minutiae" of
the case that he had warned the majority against." 4 Justice Thomas
refused to assent to the majority's conclusion that the district court's
view of the evidence was impermissible for four reasons: 1) the Twelfth
District was not geographically compact (an indicium of a racial
gerrymander under Shaw /);" 2) the majority's "alternative plan
achieving greater racial balance" standard is too stringent a burden
upon plaintiffs;"6 3) the Court's discrediting of Dr. Weber was imper-
missible under clear error review; 11 and 4) statements by Senator
Cooper in the legislative history indicate the legislature's intention to
avoid triggering Shaw II's strict scrutiny analysis by ending just short
of a majority-minority district."8

Concluding his dissent, Justice Thomas asserted that the evidence
viewed as a whole was sufficient to sustain a permissible holding that
race predominated the redistricting process." 9 Justice Thomas further
asserted that given this permissible view of the evidence, proper
application of Equal Protection analysis demanded that the Twelfth

110. Id. at 267 (Thomas, J., dissenting).
111. Id. at 262.
112. 470 U.S. 564 (1985).
113. Id. at 574.
114. Easley, 532 U.S. at 262-67.
115. Id. at 262-63.
116. See id. at 263 n.4. "I cannot say that it was impermissible for the court to

conclude that race predominated in this action even if only a slightly better district could
be drawn absent racial considerations." Id.

117. Id. at 265.
118. Id. at 266.
119. Id. at 267.
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District be subjected to strict scrutiny because "racial gerrymandering
offends the Constitution whether the motivation is malicious or benign.
It is not a defense that the legislature merely may have drawn the
district based on the stereotype that blacks are reliable Democratic
voters."2 '

IV. IMPLICATIONS

Despite President Lyndon Johnson's stirring moral call to arms in his
endorsement of the Voting Rights Act of 1965 that "we shall overcome"
the divisiveness of race-based inequities, American society remains
ensnared in the Balkanizing effects of race-conscious politics. 2 1

Perhaps the most manifest evidence of America as a race-conscious
polity is the commitment to race-based electoral redistricting undertaken
pursuant to a perceived need to exert "group rights" as opposed to
individual electoral rights. Unfortunately, the implications of this policy
portend not the eradication of race as a stratifying agent from the
political landscape of America (arguably the goal espoused by Dr. Martin
Luther King, Jr. in his exhortation that persons be judged "not by the
color of their skin but the content of their character"),'22 but rather a
reinculcation of race as a vigorous and divisive classification in American
political and social life.

The potentially remarkable impact of Easley lies in the implicit
sanction the Supreme Court grants to the creation of a proportional
representation right, that is, representation grounded not in a constitu-
tionally and statutorily protected individual right to vote,'23 but rather
a judicially concocted group right to proportionate power sharing.
Distressingly, the adoption of proportionate representation not only
directly contradicts section 2(b) of the Voting Rights Act as amended in

120. Id. at 266-67.
121. Http://www.lbjlib.utexas.edu/johnson/archives.hom/speeches.hom/650315.htm

(Special Message to Congress: The American Promise, March 15, 1065). Moreover
President Johnson decried the pervasive presence of bigotry infesting the psyche of

America. Specifically he exhorted the nation declaring, "Their cause must be our cause too.

Because it is not just Negroes, but really it is all of us, who must overcome the crippling
legacy of bigotry and injustice." Id.

122. THE AMERICAN READER, WORDS THAT MOVE A NATION 333 (Diane Ravitch ed.,
1990).

123. See U.S. CONST. amend. XV, § 1 ("The right of citizens of the United States to vote

shall not be denied or abridged by the United States or by any State on account of race,
color, or previous condition of servitude."); Voting Rights Act of 1965, Pub. L. No. 89-110,
79 Stat. 437 (codified as amended at 42 U.S.C. §§ 1971, 1973 to 1973 bb-1 (1994)).
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1982,124 it also imperils the Court's dedication to the "one [person], one
vote" principle of Reynolds125 and the safeguarding of the individual's
fundamental right to exercise the franchise in equal manner and equal
impact as his or her fellow citizens.'26 Finally, the Court's progression
towards the recognition of a proportional representation right as
permissible under the Fourteenth Amendment Equal Protection Clause
stands in stark contrast to the Court's equal protection jurisprudence in
the realm of workplace-based "benign discrimination," when the Court
subjects racially motivated numerical set aside programs to strict
scrutiny.'27 Therefore, the Court's reasoning in Easley (which supports
the functional equivalent of a race-based numerical set aside program in
the creation of a nearly majority-minority district) seemingly conflicts
with the Court's prior commitment in Richmond v. J.A. Croson Co.2 '
to the invalidation of state-created, race-based remedial schemes in all
but the most exigent and extreme of circumstances. 129

The presumptuous reasoning that informs the proportionate represen-
tation movement lies in the supposition that minority groups are not
composed of autonomous individuals with individual views and interests,

124. Voting Rights Act of 1965, § 2, 42 U.S.C. § 1973(b) (1994) (amended 1982, Pub. L.
No. 97-205, 96 Stat. 134). Section 2(b) as amended contains an express disclaimer against
the creation of a proportional representation right: "nothing in this section establishes a
right to have members of a protected class elected in numbers equal to their proportion in
the population." Id.

125. 377 U.S. at 561. Since this landmark decision, pundits have commented on
assertions that group representation rights be read into the Voting Rights Act: "Communi-
tarian rhetoric favored a distribution of political power to racial and ethnic groups in
proportion to their numbers. The prescription of proportional entitlements profoundly
altered the fabric of American democracy. It refocused representation jurisprudence from
the individual to the group." Haller, supra note 37, at 625. For a forceful and articulate
rendering of the race-conscious Communitarian thesis see generally, LANI GUINIER, THE
TYRANNY OF THE MAJORITY: FUNDAMENTAL FAIRNEss IN REPRESENTATIVE DEMOCRACY
(1994).

126. See Bush v. Gore, 531 U.S. 98, 104-05 (2000). The Court addressed the issue of
discernable and equal-counting procedures for tabulation of ballots and provided insight
into the relationship between the individualistic right to vote and the notions of fairness
bound up in the electoral process:

The right to vote is protected in more than the initial allocation of the franchise.
Equal Protection applies as well to the manner of its exercise. Having once
granted the right to vote on equal terms, the State may not, by later arbitrary and
disparate treatment, value one person's vote over that of another. Id.

127. See Richmond v. J.A. Croson Co., 488 U.S. 469,507 (1989); Adarand Constructors,
Inc. v. Pena, 515 U.S. 200, 227 (1995).

128. 489 U.S. 469 (1989).
129. See Croson, 488 U.S. at 493. "Classifications based on race carry a danger of

stigmatic harm. Unless they are strictly reserved for remedial settings, they may in fact
promote notions of racial inferiority and lead to a politics of racial hostility." Id.
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but rather, that all members of a minority group adopt similar world
views, possess similar interests, and hence require representation from
a member of their minority group. 130  Carrying this rationale to its
absurd conclusion, there would be an infinite amount of factions
clamoring for representation as every person's involvement in social,
religious, and political activities necessarily links him or her to multiple
interests or sub-groups. The goal of representative democracy in the
United States, as de Tocqueville says, is "self-interest well understood;"
that is, the reconciliation of multiple group identities effectuates itself
through the individual's participation in the democratic process. 131 In
this manner, the individual represents the various group identities
present within himself or herself. Thus, the individual remains
paramount in the democratic process. By contrast, proportional
representation, instead of banishing race as a player in politics, ensures
the perpetuation of the divisive role of race as a Balkanizing agent by
offering superficial legitimization to the notion that people of different
races can neither identify with nor represent each other.

Examining the practical impact of Easley upon the state legislatures
who must abide by the Court's vague prohibition of using race as a
"predominant factor" in redistricting, one is led to question precisely how
much latitude Easley provides legislatures interested in including race
as a consideration in redistricting. The Court in Easley asserted that
the high correlation between race and political affiliation satisfied a
nonracial basis for redistricting.1 2 Even this assertion leaves room for
speculation, however, as race and party correlated at a level of 95-97%
in Easley.'33 Must such an overwhelming correlation be present to
excuse race as a contributing factor rather than a predominant factor?
Also, legislators may be tempted to ask, what of deference to the
legislature concerning "political questions?" Admittedly, the Supreme

130. For a thoughtful discussion of the philosophical context and discourse surrounding
the implementation of the Voting Rights Act and specifically the use of race in redistrict-
ing, see CHRISTOPHER M. BURKE, THE APPEARANCE OF EQUALITY: RACIAL GERRYMANDER-
ING, REDISTRICTING, AND THE SUPREME COURT 125-147 (1999).

131. ALExis DE TOCQUEVILLE, DEMOCRACY IN AMERICA 501-03 (Harvey C. Mansfield
& Debra Winthrop trans., 2000). Tocqueville remarks of the synergy between the
American social and political dynamic:

(Tihe inhabitants of the United States almost always know how to combine their
own well being with that of their fellow citizens .... [American exercise of the
doctrine of] self-interest well understood seems to me of all philosophic theories
the most appropriate to the needs of men in our time.... Each American knows
how to sacrifice a part of his particular interests to save the rest. Id.

132. Easley, 532 U.S. at 258.
133. Id. at 245.
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Court made an emphatic entrance into the political thicket of redistrict-
ing in Carr, declaring malapportionment of state legislative districts
justiciable.3 Nonetheless, the Court in Easley still gave lip service to
the need for "judicial restraint" respecting the policy considerations of
the legislature when it offered a "legitimate political explanation" for its
redistricting decision. That said, the Court proceeded to scrutinize the
factual minutiae of the case pursuant to an analysis of the legislative
intent.15  While the result in Easley reaffirmed the North Carolina
Legislature's motives and methods,'3 6 it seems apparent that the
Court's "deference" to legislative judgments will not preclude its exacting
scrutiny of the legislative motive.

Progressing to Easley's possible impact on the political balance of
power, Easley may ironically result in the de facto vote dilution of
minority groups. Specifically, because majority-minority districts
concentrate minority voters in a fraction of a state's congressional
districts, the total effect will be the dilution of minority-group impact on
statewide politics. More pointedly, the concentration of minority voters
in a handful of districts allows the remainder of a state's congressional
delegation to disregard "minority issues" because the representatives are
not accountable to a diversified electorate. Moreover, the proliferation
of majority-minority districts could result in a shift in favor of Republi-
cans in the political balance of power. The Court's race-conscious
rationale in Easley arguably favors Republicans because majority-
minority districts erode the loyal Democratic base in the remainder of a
state's districts (recall blacks register and vote 95-97% Democratic), thus
enfeebling democratic challenges in those districts. This result is
somewhat curious when one considers that the North Carolina General
Assembly and United States Supreme Court were ostensibly concerned
with the protection of a Democratic seat in the construction of the
Twelfth District. Given these potentialities, perhaps the Court should
recall Justice O'Connor's caution in Shaw I against the culturally
stratifying consequences of race-based redistricting: "A reapportionment
plan that includes in one district individuals who belong to the same
race, but who are otherwise widely separated by geographical and
political boundaries, and who may have little in common with one
another but the color of their skin, bears an uncomfortable resemblance
to political apartheid."13

7

134. Baker, 369 U.S. at 209.
135. See Easley, 532 U.S. at 244-57.
136. Id. at 257-58.
137. Shaw 1, 509 U.S. at 647 (emphasis added).
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To avoid the lamentable results of "political apartheid," the Court
should consider returning to the laudable "color blind" principles of
political participation so eloquently espoused once again by Justice
O'Connor in Shaw I, in which she asserted:

Racial gerrymandering, even for remedial purposes, may balkanize us
into competing racial factions; it threatens to carry us further from the
goal of a political system in which race no longer matters-a goal that
the Fourteenth and Fifteenth Amendments embody, and to which the
Nation continues to aspire. It is for these reasons that race-based
districting by our state legislatures demands close judicial scrutiny.138

Returning to this nondiscriminatory safe haven created by the
Fourteenth Amendment's Equal Protection Clause would effect a return
to the liberty inherent in each citizen's equality of access and exercise of
the ballot, as opposed to the tyranny apparent in the assurance of the
race conscious proportionality of the result. Finally and fundamentally,
proponents of racial gerrymandering face a salient juxtaposition: if
whites and minority interests are permanently at odds no gain will
result from majority-minority districts because the election of a few
minority legislators would fail to sway the white dominated state
legislatures and Congress. Alternatively, if white and minority interests
do intersect, the premise underlying racial gerrymanders disintegrates
because individuals can now vote for a candidate reflective of their
values. 1

39

CHARLES GREGORY WARREN

138. Id. at 657.
139. Haller, supra note 37, at 656 n.126.

2002] 965



* * *


