
Friends and Foes in the Jury Box: Walls v.
Kim and the Mission to Stop Improper Juror

Rehabilitation

During the summer of 2001, the Georgia Court of Appeals substantial-
ly limited juror rehabilitation. In Walls v. Kim,1 the court held that the
trial court erred in refusing to disqualify a challenged juror who knew
and worked with the civil defendant.' While failing to set out a clear
test for future disqualification, the court clearly voiced its displeasure
with "rehabilitating" biased jurors and emphasized that judges should
consider potential jurors' situations and use common sense when ruling
on challenges for cause.3

I. FACTUAL BACKGROUND

Patricia Walls died of a pulmonary thromboembolism at the age of
forty-five. One week prior to her death, Mrs. Walls was treated at the
Phoebe Putney Memorial Hospital emergency room for a leg cramp and
shortness of breath. Dr. Tae Won Kim, the treating physician, ordered
several tests, following which Mrs. Walls was released to return home.
After she died, Walls's surviving husband brought a wrongful death
action against Dr. Kim.4

During voir dire, one of the venire members stated that she was an
emergency room nurse who knew Dr. Kim and had worked with him.
The woman admitted that she "probably hoped" the trial would end in
Dr. Kim's favor.5 She agreed it would be a fair statement to say that
because she knew Dr. Kim, and did not know Mr. Walls, plaintiff and
defendant did not "start off with the scales equally balanced."6

1. 250 Ga. App. 259, 549 S.E.2d 797 (2001), cert. granted, (Ga. Jan. 10, 2002) (No.
S01C1569).

2. Id. at 261, 549 S.E.2d at 800.
3. Id.
4. Id. at 260, 549 S.E.2d at 799.
5. Id.
6. Id. at 263, 549 S.E.2d at 801 (Ruffin, J., dissenting).
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At that point, Mr. Walls's attorney made a motion to remove the nurse
from the jury pool based on her bias toward the defendant.7 The judge
then asked her "whether she would be able to put aside her personal
feelings and base her decision upon the evidence as presented and the
law as given. " ' She said she could. The plaintiff's attorney asked the
nurse whether she had stated that the plaintiff and defendant did not
start on equal footing in her view. She said yes, but then answered to
further questioning that she did not favor one side over the other prior
to hearing any evidence. The judge then requested that the attorney
move on and later refused to dismiss the nurse for cause.'

Mr. Walls appealed the trial court's decision to retain the nurse on the
jury panel, and the appellate court held that she should indeed have
been dismissed for cause.1" The court found that the trial court's
failure to dismiss the nurse was an abuse of discretion and reversed the
lower court's judgment." The case was remanded for a new trial.12

Dr. Kim filed a petition for certiorari to the Supreme Court of Georgia
on July 19, 2001.13 The petition was granted January 10, 2002, and
the case is set for argument during the April 2002 term. 14

II. LEGAL BACKGROUND

The ideal of an impartial jury is a cornerstone value in the American
justice system and is constitutionally guaranteed to criminal defendants
by both federal and state governments. 5 Likewise, civil trials carry an
expectation of impartial judgment. 6

7. Id. See also O.C.G.A. § 15-12-134 (2001).
8. 250 Ga. App. at 263, 549 S.E.2d at 801.
9. Id. at 260-61, 549 S.E.2d at 799-800.

10. Id.
11. Id. at 261, 549 S.E.2d at 800.
12. Id.
13. 250 Ga. App. 259, 549 S.E.2d 797 (2001), petition for cert. filed, (Ga. July 19, 2001)

(No. S01C1569).
14. 250 Ga. App. 259, 549 S.E.2d 797 (2001), cert. granted, (Ga. Jan. 10, 2002) (No.

S01C1569).
15. U.S. CONST. amend. VI; GA. CONST. art. I, § 1, para. 11 (1983). See also Jones v.

Cloud, 119 Ga. App. 697, 706-07, 168 S.E.2d 598, 605 (1969); Douglas G. Smith, Structural
and Functional Aspects of the Jury: Comparative Analysis and Proposals for Reform, 48
ALA. L. REV. 441, 471-72 (1997). The importance of an impartial jury was not always
recognized by western societies. After the Normans conquered England in 1066, they
introduced a judgment system called "inquisition," in which "jurors" were chosen
specifically for their knowledge of facts under dispute. Developments in the Law: The Civil
Jury, 110 HARv. L. REV. 1408, 1415-16 (1997).

16. See Jones, 119 Ga. App. at 707, 168 S.E.2d at 605.
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Either bias or prejudice,17 once shown, has been sufficient cause to
challenge a juror since a time prior to our country's creation. The
longstanding idea that biased jurors should not serve was discussed in
an 1847 opinion by the Georgia Supreme Court.'" In Hudgins v.
State, 9 the court considered whether a juror who held a fixed opinion
about the case based on hearsay should have been removed from the jury
pool.20 The statute in place at the time, passed in 1843, listed several
mandatory questions to be asked of potential jurors in criminal cases. 2

The first was whether the juror had formed and expressed an opinion of
the guilt or innocence of the prisoner based upon witnessing the crime
at issue or upon hearing any sworn testimony.22 When the challenged
juror indicated his opinion was based on hearsay and rumor, and not
from witnessing the crime or hearing testimony, the trial court
pronounced him competent.23 The supreme court reversed, discussing
years of prior cases, and declared, "'bias'- 'prejudice'-would, if admitted
to exist, furnish an available objection to the juror. Such was the
opinion of Brook & Bubington, in the 15th century; and, as to this
principle, there has been no variableness nor shadow of change for the
last three hundred years."24

The common method for screening juries for bias or prejudice is
questioning of the jury panel through a process called voir dire.25

When the pool of potential jurors is assembled, party attorneys or the
trial judge direct questions to either the entire panel or individual venire
members. Under Official Code of Georgia Annotated ("O.C.G.A.") section
15-12-133, parties may ask a potential juror questions

touching any matter or thing which would illustrate any interest of the
juror in the case, including any opinion as to which party ought to
prevail, the relationship or acquaintance of the juror with the parties
or counsel therefor, any fact or circumstance indicating any inclination,

17. For an explanation of the difference between bias and prejudice, and an illustration

of the age of the debate over the definition of an impartial jury, see Willis v. State, 12 Ga.
444 (1853).

18. Hudgins v. State, 2 Ga. 173 (1847).
19. 2 Ga. 173 (1847).
20. Id. at 174.
21. 1843 Ga. Laws 137. See also O.C.G.A. § 15-12-164 (2001) (the current version of

this law, which lists questions to ask potential jurors in felony trials).
22. O.C.G.A. § 15-12-164.
23. Hudgins, 2 Ga. at 174.
24. Id. at 179.
25. In fact the Georgia Court of Appeals has stated many times that the single purpose

of voir dire is to ascertain juror impartiality. See, e.g., Baker v. State, 230 Ga. App. 813,

498 S.E.2d 290 (1998); Herring v. State, 224 Ga. App. 809, 481 S.E.2d 842 (1997).
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leaning, or bias which the juror might have respecting the subject
matter of the action or the counsel or parties thereto, and the religious,
social, and fraternal connections of the juror.26

Potential jurors carry a presumption of impartiality, and parties
challenging for cause carry the burden of showing bias." Because "the
trial judge is in the best position to judge the credibility of the juror...
trial courts have traditionally had significant discretion to retain or
dismiss a juror."2s Appellate courts reviewing the trial judge's decision
will only reverse upon a "manifest abuse of discretion." 9 It is also
important to note that the analysis of court opinions regarding
challenges for cause is hampered by the changing influence of rules
related to peremptory challenges and harmless error.3 0

With this caveat in mind, two kinds of challenges for cause exist under
Georgia law: principal, in which potential jurors are automatically
disqualified based on certain facts; and for favor, in which some
suspicion of actual bias is raised based on the juror's answers to voir dire
questions or other facts and circumstances."1 As explained recently in
Whelan v. Moone ,2

A principal challenge is such, where the cause assigned carries with it
prima facie evident marks of suspicion, either of malice or favor, as
that a Juror is of kin to either party within the (prohibited) degree;...
that he has an interest in the cause; ... [or] that he is the party's
master, servant, counsellor, steward or attorney, ... all these are
principal causes of challenge, which, if true, cannot be overruled

33

Even in this relatively clear-cut area, there has been some dispute when
a juror's "interest in the cause" is distant. For example, an 1849 Georgia

26. O.C.G.A. § 15-12-133 (2001).
27. Stewart v. Stewart, 240 Ga. App. 573, 577, 524 S.E.2d 267, 271 (1999).
28. Cohen v. Baxter, 267 Ga. 422, 423, 479 S.E.2d 746, 747 (1997).
29. Id. at 423 n.2, 479 S.E.2d at 747 n.2 (citing Hill v. Hosp. Auth. of Clarke County,

137 Ga. App. 633, 224 S.E.2d 739, (1976)).
30. See Harris v. State, 255 Ga. 464, 339 S.E.2d 712 (1986) (changing the former rule

that if the juror was removed from service by peremptory challenge, failure to exhaust
peremptory challenges renders improper rulings on challenges for cause harmless error).
See also William G. Childs, The Intersection of Peremptory Challenges, Challenges for
Cause, and Harmless Error, 27 AM. J. CRim. L. 49 (1999).

31. See Beam v. State, 260 Ga. 784, 786 n.4, 400 S.E.2d 327, 328 n.4 (1991) (Hunt, J.,
dissenting). See also Jordan v. State, 247 Ga. 328, 276 S.E.2d 224 (1981); Hagans v. State,
77 Ga. App. 513, 48 S.E.2d 700 (1948).

32. 242 Ga. App. 795, 531 S.E.2d 727 (2000).
33. Id. at 799, 531 S.E.2d at 731-32 (quoting Smith v. Folger, 237 Ga App. 888, 889-90,

517 S.E.2d 360 (1999)) (emphasis added).
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Supreme Court case, Mayor of Columbus v. Goetchius,34 stated that
citizens of a city were not impartial jurors where the city was one of the
parties to the matter.3 5 The rationale of the court was that the citizens
had a personal financial interest in the case because, for example, the
city could charge its citizens in taxes for any amount the city may be
forced to pay on a judgment against it.36

Five years later, in Justices of the Inferior Court v. Griffin & West
Point Plank Road Co.," the court held that county citizens were
competent jurors because the jurors would likely perceive the potential
benefit of a fine paid to the county treasurer to be offset by the potential
damage of losing the use of a road.3" The court held that juror-citizens
of the county would only be incompetent if they were certain to gain by
deciding the suit in favor of one of the parties.39 These cases were
resolved by legislative actions in 1863 and 1874; citizens of a city or
county party are now statutorily acceptable jurors on that basis.4"

Courts in general are reluctant to create new classes of jurors who can
be disqualified for a principal cause.41 This is especially true in civil
cases; the few defined principal cause classes, aside from kinship or
financial interest, deal mainly with criminal cases. For example, full-
time employees of a district attorney's office should be excused for cause
in criminal cases prosecuted by the same district attorney's office,
regardless of lack of actual bias.42 Similarly, upon challenge, police
officers must be removed from Georgia juries in criminal cases.4 3

While challenges for principal cause create an irrebuttable presump-
tion of bias, challenges for favor require the judge to hear further
evidence and decide whether to remove the juror.44 Judges have great

34. 7 Ga. 139 (1849).
35. Id. at 142.
36. Id.
37. 15 Ga. 39 (1854).
38. Id. at 73. "Which would be the greatest to any particular citizen, the gain by the

damages, or the loss by the destruction of the plank road? Who can tell?" Id.
39. Id.
40. See O.C.G.A. §§ 15-12-136, -137 (2001).
41. See, e.g., Cohen v. Baxter, 267 Ga. 422, 423-24, 479 S.E.2d 746, 747 (1997); Anne

Bowen Poulin, The Jury: The Criminal Justice System's Different Voice, 62 U. CIN. L. REV.
1377, 1431 (1994). "The [Supreme] Court is hostile to arguments that classes of jurors
should be presumed to be biased and should be excused." Id.

42. See Beam, 260 Ga. at 785-86, 400 S.E.2d at 328.
43. See Hutcheson v. State, 246 Ga. 13, 268 S.E.2d 643 (1980). But see Scruggs v.

State, 227 Ga. App. 35, 488 S.E.2d 110 (1997); Thompson v. State, 212 Ga. App. 175, 442
S.E.2d 771 (1994) (rule does not apply to corrections officers without power to make
arrests).

44. O.C.G.A. § 15-12-134.
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discretion in deciding which potential jurors should be removed for
actual bias.45 In civil litigation, Georgia law provides that "it shall be
good cause of challenge that a juror has expressed an opinion as to
which party ought to prevail or that he has a wish or desire as to which
shall succeed."46 The language of the statute comes in part from the
1854 Justices case.47 The Supreme Court of Georgia in turn pulled the
Justice language from an earlier case:

"Cook being indicted for high treason, and the Jury called, he offered
to ask the Jurors, in order to challenge them, if they had not said he
was guilty or would be hanged .... This is a good cause of challenge"
.... If the formation and expression of an opinion, that one party,
rather than the other, ought to prevail, be a good cause of challenge,
much more is the actual "wish" or "desire" that one party should so
prevail, a good cause. Such wish or desire is partiality itself-not
merely evidence of partiality-which is the most that the formation and
expression of an opinion can be.4

When a venire member is challenged for favor, judges must decide,
based on evidence of the juror's opinion, wish, or desire, whether the
juror should be dismissed.49 However, there is longstanding recognition
that some opinions will not affect the juror's ability to render impartial
service.5" The test is whether the opinion is "so fixed and definite" that
it would prevent the juror from making an impartial decision. 1 Judges
frequently attempt to resolve questions about the juror's impartiality by
asking whether the person can set aside any preconceived ideas and
consider the case based strictly upon the evidence and the law.52 If the

45. See, e.g., Cohen, 267 Ga. at 423,479 S.E.2d at 747; Godfrey v. Francis, 251 Ga. 652,
308 S.E.2d 806 (1983).

46. O.C.G.A. § 15-12-134.
47. 15 Ga. at 54.
48. Id. at 53-54 (quoting "Cook's case," 1 Salk. 153).
49. O.C.G.A. § 15-12-134.
50. See, e.g., Sullens v. State 239 Ga. 766, 766-67, 238 S.E.2d 864, 865 (1977); Tennon

v. State, 235 Ga. 594, 595-96, 220 S.E.2d 914, 916 (1975); Roach v. State, 221 Ga. 783, 784-
85, 147 S.E.2d 299, 302 (1966); Wilburn v. State, 141 Ga. 510, 511, 81 S.E. 444, 444 (1914);
Blackman v. State, 80 Ga. 785, 786 (1888), overruled on other grounds; Corbin v. State, 211
Ga. 400, 86 S.E.2d 221 (1955); Westmoreland v. State, 45 Ga. 225 (1872); Grasham v. S.
Ry. Co., 111 Ga. App. 158, 141 S.E.2d 189 (1965).

51. See Sullens, 239 Ga. at 766-67, 238 S.E.2d at 865; Tennon, 235 Ga. at 595-96, 220
S.E.2d at 916; Roach, 221 Ga. at 784-85, 147 S.E.2d at 302; Wilburn, 141 Ga. at 511, 81
S.E. at 444; Blackman, 80 Ga. at 789; Westmoreland, 45 Ga. at 225; Hudgins, 2 Ga. at 173;
Switzer v. Gorman, 235 Ga. App. 794, 510 S.E.2d 581 (1998); Morris v. Bonner, 183 Ga.
App. 499, 359 S.E.2d 244 (1987).

52. Walls, 250 Ga. App. at 259, 549 S.E.2d at 799.
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juror answers affirmatively, the judge may deem her "rehabilitated" as
a juror and fit to serve.53

However, the Georgia Supreme Court recognized in Lively v. State5 4

that "'a juror may be found disqualified even though he insists he is not
biased; therefore, the juror's opinion of his qualification is by no means
determinative."'55 In this murder case, a trial judge refused to strike
a juror for favor even though he had employed one of the victims, knew
her parents, had discussed the victim's relationship with the defendant,
and had rendered "fatherly advice." Following the murder, the juror had
served as one of the victim's pallbearers. Additionally, the juror was
listed on the prosecutor's witness list as a possible rebuttal witness.
Nevertheless, the juror stated "he could be a fair and impartial
juror."" On appeal, the supreme court agreed with the defendant that
"the juror could not have been truly impartial even if he sincerely
believed he could be."57 The court directed that trial judges deciding
on juror qualifications must base these decisions on all available
evidence and not solely on the juror's self-report of indifference.5"

Of course most relationships between potential jurors and parties are
not so clearly prejudicial. In Foster v. State,59 the supreme court found
no error in the trial court's refusal to dismiss as a juror the mortician
who handled the murder victim's funeral arrangements, including
witnessing the victim's autopsy.6" Likewise, in Jordan v. State,6 1 the
court found no abuse of discretion in failing to dismiss a juror with
several personal connections to a case against a defendant involved in
a prison riot.62 In Jordan, the potential juror, Mr. Murphy, who
worked as a parole supervisor, knew the district attorney when they
both worked at previous positions, knew the deceased prison guard
"casually," and had worked with the deceased guard two days prior to
the riot. Mr. Murphy said he was not sure whether he could be

53. See, e.g., Beasley v. State, 269 Ga. 620, 502 S.E.2d 235 (1998) (several jurors

rehabilitated by saying they would follow the court's instructions); Hayes v. State, 261 Ga.

439, 405 S.E.2d 660 (1991) (juror said she was not sure she could be impartial, but when

questioned by the court, said she could follow instructions).
54. 262 Ga. 510, 421 S.E.2d 528 (1992).

55. Id. at 511, 421 S.E.2d at 529 (quoting Jones v. State, 232 Ga. 324, 330, 206 S.E.2d
481, 484 (1974)).

56. Id.
57. Id.
58. Id.
59. 240 Ga. 858, 242 S.E.2d 600 (1978).
60. Id. at 859, 242 S.E.2d at 602.
61. 247 Ga. 328, 276 S.E.2d 224 (1981).
62. Id. at 340, 276 S.E.2d at 235.

2002] 935



MERCER LAW REVIEW

impartial and base his decision solely on the evidence heard in the
courtroom.63 However, after further questioning, "Mr. Murphy stated
affirmatively that at that time he had no fixed opinion as to the guilt or
innocence of the defendant."64 Based on this last statement, apparent-
ly, the supreme court agreed with the trial court's decision to overrule
the defendant's challenge to Mr. Murphy serving as a juror.6 5

The court of appeals faced the issue of jurors with personal connec-
tions to parties in the 1988 case, Davis v. State.6 In that case, several
potential jurors knew the defendant. One said he had known the
defendant and his family "for years" and could not be fair and impartial
even though he had no fixed opinion as to the defendant's guilt or
innocence. Another juror had lived next door to the defendant and his
family and did not feel she could be impartial, but said she did not have
a fixed opinion on the case. A third juror said she had known the
defendant and his family as long-time customers of the store where she
worked; despite having no fixed opinion regarding the defendant's guilt
or innocence, she did not think she could decide the case without being
influenced by her outside knowledge. Upon the state's challenge for
cause, the trial court dismissed these jurors, and the court of appeals
affirmed. 67 The appellate court did not discuss the fixed and definite
test, basing its opinion solely on the determination that "it was.., clear
by the ... individual voir dire that all.., were favorably biased toward
defendant because of their prior knowledge of him.""

On the other hand, the court of appeals in Poulnott v. Surgical
Associates of Warner Robins69 found no error in a trial court's refusal
to dismiss a juror whose wife worked with one of the defendant
physicians in a medical malpractice case. ' ° The potential juror said he
was "casually acquainted" with the doctor because his wife worked as a
registered nurse in the same surgical unit." The court bowed to the
discretion of the trial judge, pointing out that neither the juror nor his
wife was related to or employed by any of the parties.72 Additionally,

63. Id.
64. Id.
65. Id. The court went on to say, "Our strict rules as to juror disqualification for favor

are offset by the large number of peremptory strikes allowed a defendant in most felony
cases, 20 strikes for the defendant, 10 for the prosecution." Id.

66. 187 Ga. App. 517, 370 S.E.2d 779 (1988).
67. Id. at 519-20, 370 S.E.2d at 781-82.
68. Id. at 520, 370 S.E.2d at 782.
69. 179 Ga. App. 138, 345 S.E.2d 639 (1986).
70. Id. at 139, 345 S.E.2d at 640.
71. Id. at 138, 345 S.E.2d at 640.
72. Id.
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neither had any financial interest in the case. The juror himself had no
"preconceived opinions ... as to which party should prevail." 3

Similarly the court of appeals allowed the trial court's decision to
stand in Green v. Wilcox.74 There was no abuse of discretion in
refusing to dismiss Dr. Moss from the jury pool in this medical
malpractice case, even though Dr. Moss was a family physician
associated with the same hospital as the defendant obstetrician.75 Dr.
Moss admitted during voir dire that he was acquainted with both the
plaintiff and the defendant parties.7" Although he initially was
uncertain about his ability to be impartial, "[flinally,... in response to
further questioning by the trial court regarding whether, if he were
selected and 'charged with the responsibility of determining what the
facts are and applying the law to those facts,' Dr. Moss replied: 'I could
do that.'"77 The court of appeals noted that Dr. Moss had "denied any
social or familial relationship" with the defendant doctor, and that the
relationship between the two men was only a professional relationship
between two doctors of different specialties.78

Both the court of appeals and the supreme court weighed in on
challenges for cause in Cohen v. Baxter.79 In this medical malpractice
case, one of the potential jurors, Ms. Abercrombie, disclosed that she and
her husband were current patients of the defendant doctor. She
admitted that "she was not sure she could be fair, and that it would
probably be tougher to prove to her that defendant had done something
wrong than it would be to convince someone else."8 ° In spite of this,
"defense counsel was able to elicit a positive response to a question about
whether she would listen to the evidence and apply the law as the judge
instructed."" Citing cases from Illinois and Vermont, the court of
appeals described the doctor-patient relationship as close enough that
"[t]o expect a patient in this type of a relationship to objectively
determine whether or not his personal physician was negligent simply
ignores reality and human nature." 2 The court of appeals then created

73. Id.
74. 206 Ga. App. 192, 424 S.E.2d 801 (1992).
75. Id. at 193, 424 S.E.2d at 802.
76. Id. at 192, 424 S.E.2d at 802.
77. Id.
78. Id. at 193, 424 S.E.2d at 802.
79. 267 Ga. 422, 479 S.E.2d 746 (1997), revg 220 Ga. App. 893, 470 S.E.2d 450 (1996).
80. 220 Ga. App. at 893, 470 S.E.2d at 451.
81. Id., 470 S.E.2d at 450-51.
82. Id. at 894, 470 S.E.2d at 451.
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a general rule that current patients of physician defendants in medical
malpractice actions should be excused for cause upon challenge.8"

The Georgia Supreme Court reversed.8 4  The court's greatest dis-
agreement with the appellate decision was the per se rule. Noting the
importance of the trial judge's ability to discern the credibility of each
venire member, the court stated:

The fact that the doctor-patient relationship exists between a juror and
a defendant does not justify removing this discretion from the trial
courts. Trial courts are often faced with jurors who have close relation-
ships with parties in both civil and criminal cases. We have confidence
that trial courts can ascertain whether a juror is partial because of a
doctor-patient relationship with a defendant just as well as the trial
court can determine bias arising from other sources. A per se rule cuts
too broadly and is inconsistent with the traditional discretion given
trial courts in this area. Furthermore, there are various close and
confidential relationships that a juror may have with a party and the
establishment of a per se rule to the doctor-patient relationship will
open the door to the expansion of the per se rule to these other
numerous categories. Finally, a per se rule may render it extremely
difficult to obtain a full panel for a medical malpractice trial in some
rural counties.8"

Following this list of general objections, the court found no abuse of
discretion in refusing to remove Abercrombie; the information in the
record was not strong enough to overcome the presumption of juror
impartiality.

86

In summary, the courts have disagreed on drawing a bright line
between those personal relationships deemed too close to enable a juror
to remain impartial and those that are not. While casual acquaintances
are not usually disqualified, people with ongoing relationships but
without financial or strong social ties present a more challenging
question. In an effort to determine whether any particular juror is
biased toward one side of the litigation, judges frequently ask jurors
directly whether they can set aside their opinions or feelings. Jurors'
responses to these rehabilitation questions are sometimes deemed
insufficient when compared to the evidence of bias as a whole, but more
often are affirmed under the deferential standard of review. In large
part, the courts continue to consider each situation individually.

83. Id.
84. Cohen, 267 Ga. at 424, 479 S.E.2d at 747.
85. Id. at 423, 479 S.E.2d at 747.
86. Id. at 424, 479 S.E.2d at 747.
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III. COURT's RATIONALE

In Walls, the Georgia Court of Appeals referred to its prior opinion in
Daniel v. Bi-Lo,87 that stated: "'A juror is objectionable ... whenever
it is shown that his [decision] may be affected by his personal interest
in the result; and the probability as to whether that interest will produce
bias is to be determined by the ordinary general rules of human
experience.'""8 Because the nurse-juror at issue in Walls knew and
worked with the defendant doctor, the court sized up her situation as
follows:

If this nurse served on the jury, she would have only two choic-
es-either a verdict for Dr. Kim or a verdict against him. After that
verdict, she would have to go back to the emergency room in the
hospital where she and Dr. Kim both have worked, face the doctor,
work with other physicians and nurses on that hospital staff, many of
whom undoubtedly know Dr. Kim, and deal with hospital administra-
tors who had employed them both. She may even work again with Dr.
Kim in circumstances where emergency treatment is performed on
another patient. Common sense and human experience tell us that
anyone in this nurse's position would be reluctant to return a verdict
against the doctor, no matter how great her belief that she could set
aside her personal feelings.89

The appellate court's decision seems to be based on the social pressure
this juror would feel to support a verdict for the doctor. Many people
would feel uncomfortable working with a doctor after serving on a jury
that publicly declared his medical care to have been substandard. The
fact that these two people would likely work together in the future made
this pressure very real. Fellow hospital employees may see a nurse's
verdict against a coworker-physician as traitorous behavior. Additional-
ly, the court noted the doctor's and nurse's specific jobs in the emergency
room and left at least an impression that their damaged working
relationship may affect someone's emergency care.9" In these circum-
stances, the nurse's assertion that she could be fair to both parties is
difficult to credit. The court pointed out that, regardless of the juror's
declaration that she could decide the case strictly on the evidence and

87. 178 Ga. App 849, 344 S.E.2d 707 (1986).
88. 250 Ga. App. at 261, 549 S.E.2d at 800 (citing Daniel, 178 Ga. App. 849, 344 S.E.2d

70) (1986)) (quoting Temples v. Central of Ga. Ry. Co., 15 Ga. App. 115, 115, 82 S.E. 777,
777 (1914)).

89. Walls, 250 Ga. App. at 261, 549 S.E.2d at 800.
90. Id.
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law, she was biased.9 The nurse would still have to work and interact
with Dr. Kim in the future, and this would certainly affect her decision
as a juror. The trial court's refusal to dismiss her for cause failed to
acknowledge this reality and was an abuse of discretion.9 2

Judge Ruffin's dissent observed that the majority's opinion creates a
future per se rule that coworkers must be dismissed for bias." The
supreme court's opinion in Cohen indicates its distaste for per se rules.
Judge Ruffin finds that the majority here has stepped across the same
line it tripped over in Cohen. However, the majority in Walls does not
explicitly require a per se rule, nor does a per se rule necessarily follow
from the opinion as written. The opinion merely points out the choice
of verdicts available to the juror at issue, and then places itself in his or
her shoes. From that vantage point, human experience indicates a
propensity for bias.94

IV. IMPLICATIONS

The court's opinion in Walls continues the debate and discussion over
impartial jurors. While all may agree that an impartial jury is "'the
hallmark of evenhanded justice,"'9' courts have not clearly defined
impartiality, and Walls does not solve this problem. The court of
appeals did not discuss statutory causes for dismissal-understandably
because the nurse did not fit into any principal cause category. The
nurse was not the doctor's employee or agent; she was not related by
blood or marriage; she had no financial stake in the case. Interestingly,
the court did not apply the facts to any fixed opinion test either.
Arguably the nurse could have passed such a test; she did at one point
promise to set aside her personal opinions and judge the case using only
the evidence at trial and the law.9"

Instead, the court of appeals attempted to decide whether this nurse
was likely to be biased in her decisions regarding the case. Looking at
the circumstances the court concluded that, regardless of her voir dire
answers, the nurse would probably favor the doctor. The court's analysis
of the nurse's situation presents a persuasive argument in favor of
removing the nurse from the jury pool.

91. Id.
92. Id.
93. Id. (Ruffin, J., dissenting).
94. Id. at 261-65, 549 S.E.2d at 800-02.
95. Jones v. Cloud, 119 Ga. App. 697, 707, 168 S.E.2d 598, 605 (quoting Poller v.

Columbia Broad. Co., 368 U.S. 464, 473 (1962)).
96. Walls, 250 Ga. App. at 260, 549 S.E.2d at 799.
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To some degree, personal bias in the jury is inevitable.9" Research
indicates that individual "attributes such as authoritarianism, internal
or external locus of control, belief in a just world, attitude toward
authority, general level of social sophistication, and... an individual's
style of making moral judgments" all influence the juror's decision in
individual cases.98 These types of biases cannot be purged from a jury.

However, the bias discussed in Walls is more easily identified and
more readily removed. The nurse in Walls had direct personal experi-
ence with one of the litigating parties: she worked with the defendant-
physician. There was great likelihood that she would continue to work
with the physician. When initially questioned, the nurse-juror indicated
she "probably hoped" the doctor would prevail.99 As mentioned above,
the Georgia Supreme Court recognized in Griffin that "[sluch wish or
desire is partiality itself."0 0

Juror rehabilitation gets little support from social science research as
a method to ensure impartial juries. There is wide support for the idea
that jurors generally are reluctant to speak up and discuss personal
beliefs during voir dire.' A widely cited study indicates that jurors
are more likely to be forthcoming when speaking with attorneys rather
than judges who are seen as important and socially removed authority
figures.'0 2 Jurors had a high tendency to answer a question from the
judge with the answer the juror thought the judge wanted to hear,
rather than their actual opinion.'0°

In a typical juror rehabilitation, the judge asks jurors individually, in
front of the remaining panel, whether they can set aside bias they have
already confessed and be "fair."'0 4 Social science evidence strongly
supports the comment made by the court of appeals in Walls that "jurors

97. See Scott W. Howe, Juror Neutrality or an Impartiality Array?A Structural Theory
of the Impartial Jury Mandate, 70 NOTRE DAME L. REV. 173, 180 (1995); Barbara Allen
Babcock, Voir Dire: Preserving "Its Wonderful Power," 27 STAN. L. REV. 545, 551 (1975);
Poulin, supra note 41, at 1426.

98. Poulin, supra note 41, at 6 (internal citations omitted).
99. 250 Ga. App. at 261, 549 S.E.2d at 800.

100. 15 Ga. at 54.
101. See Poulin, supra note 41, at 6 (citing Dale W. Broeder, Voir Dire Examinations:

An Empirical Study, 38 S. CAL. L. REV. 503 (1965)); Newton N. Minow & Fred H. Cate,
Who is an Impartial Juror in an Age of Mass Media? 40 AM. U. L. REV. 631, 650 (1991).

102. Susan E. Jones, Judge- Versus Attorney.Conducted Voir Dire: An Empirical
Investigation of Juror Candor, 11 LAW & HUM. BEHAV. 131 (1987). This was true regardless
of the judge's questioning style: "A warm, friendly judge is just as much a judge as a cool,
aloof judge .... " Id. at 144.

103. Id. at 143.
104. See, e.g., 250 Ga. App. at 259, 549 S.E.2d at 799.
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confronted with this question from the bench almost inevitably say,
'yes. '""' The opinion recommends that instead of rehabilitating jurors
who have voiced bias, "the better practice is for judges simply to use
their discretion to remove such partial jurors, even when the question of
a particular juror's impartiality is a very close call."' 6

This view seems even more appropriate and important when the juror
knows one of the parties personally and is likely to be forced into regular
contact with him in the future. While the opinion in Cohen lists many
persuasive reasons to avoid general rules of disqualification, ensuring an
impartial jury is not one of them. Additionally, while Judge Ruffin's
dissent contrasts the closeness and trust of doctor-patient relationships
with the relationships of "mere co-worker[s],"'O' it misses the fact that
finding a new job is often more difficult than finding a new doctor. The
situation may be different for coworkers in large offices or scattered
corporations who do not interact regularly.0 8 A different cause of
action may change the balance, for example, when the stakes are not
quite so high as to cause professional embarrassment or disgrace, as in
malpractice cases. Nevertheless, most coworkers would probably be
reluctant to participate in a verdict against a current coworker,
especially in situations when the working relationship is likely to
continue. Common sense and social science indicate that jurors in this
situation who confess a bias toward or against a party should be
removed upon challenge for cause.

The court of appeals has continued to voice its objection to overuse of
rehabilitation in more recent cases. In Cannon v. State,'° the court
held that a juror in a rape trial who knew the defendant (although not
well), knew the victim and had discussed the rape with the victim should
have been removed for cause, rather than be rehabilitated.10 The
court of appeals particularly noted that the trial court had not explained
on the record its denial of the challenge."' The court concluded its
consideration of the juror's bias by explaining that

[blecause the record shows on its face that the juror had a compelling
interest in the case and that the trial court denied the motion to set
aside the juror for partiality based only on her statement (under

105. Id.
106. Id. at 260, 549 S.E.2d at 799.
107. Id. at 265, 549 S.E.2d at 802 (Ruffin, J., dissenting).
108. See 52 A.L.R.4th 964 § 17 (citing Kansas, Kentucky and Minnesota cases in which

jurors were co-employees of party attorneys).
109. 250 Ga. App. 777, 552 S.E.2d 922 (2001).
110. Id. at 780, 552 S.E.2d at 925.
111. Id.

[Vol. 53



FRIENDS AND FOES

pressure) that she could be impartial, we must conclude the trial court
abused its discretion."2

This follow-up requirement should lead more trial courts to articulate
reasons for denying challenges for cause."'

Ideally this crusade against rehabilitation will lead trial judges to
remove more jurors under challenges for cause when the juror has voiced
an inability to be fair. Following the appellate court example in Walls
and Cannon, judges may place themselves in the shoes of the juror and
ask themselves, using "common sense and human experience," 4

whether it is likely the juror can truly be impartial. At times the
evaluation may require additional voir dire questioning. While this may
seem time consuming, "[c]ourts should not let the quest for efficiency
undermine the value of the jury.""'

The greatest function of Walls may be to remind everyone of both the
importance of impartial juries and the flaws of human nature that may
make such juries difficult to empanel. When judges take a juror's
promise of impartiality in the face of evidence to the contrary, the issue
of fairness becomes confused. Confusion and injustice are compounded
when ill-considered decisions to overrule a challenge for cause are
affirmed based on the "abuse of discretion" standard of review. When
the Georgia Supreme Court hears the case in April 2002, the justices
should keep in mind, as the court in Walls stated, "the judge is the only
person in a courtroom whose primary concern, indeed primary duty, is
to ensure the selection of a fair and impartial jury."116

KATHLEEN WRIGHT

112. Id.
113. See McClain v. State, 267 Ga. 378, 381, 477 S.E.2d 814, 820 (1996) (Georgia

Supreme Court noting the trial court's articulation of its reasons for denying qualification).
114. 250 Ga. App. at 261, 549 S.E.2d at 800.
115. Poulin, supra note 41, at 6.
116. 250 Ga. App. at 260, 549 S.E.2d at 799.
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