
FEC v. Colorado Republican Federal
Campaign Committee: A Vote for Campaign

Finance Reform?

In FEC v. Colorado Republican Federal Campaign Committee
("Colorado II"),' the Supreme Court upheld the constitutionality of
coordinated expenditure limitations imposed on political parties by the
Federal Election Campaign Act of 1971 ("FECA").2 Unlike independent
expenditures, which receive strict scrutiny, coordinated expenditures
receive a lower level of scrutiny and are therefore more likely to be
upheld. Therefore, coordinated expenditure limits on political parties
are constitutional.

I. FACTS

Colorado II arose from a challenge of the Party Expenditure Provi-
sion' of the Federal Election Campaign Act of 1971 and its amend-
ments. The Party Expenditure Provision exempts political parties from
the same type of expenditure limits imposed upon, for instance,
individuals and Political Action Committees ("PACs"). The Party
Expenditure Provision does, however, provide for limitations on the
amount political parties can spend in connection with a candidate's
campaign. In 1986 political parties were permitted to spend "the greater
of $20,000 or '[two] cents multiplied by the voting age population of the
State'" in a Senate campaign.4

In January 1986, Timothy Wirth, a United States Democratic
Representative from Colorado, announced he would run for the Senate
in November. In April 1986, the Colorado Republican Federal Campaign
Committee ("Party") purchased a radio advertisement ("Advertisement")
attacking Wirth. The Party purchased the Advertisement before the

1. 121 S. Ct. 2351 (2001) [hereinafter "Colorado If"].
2. 2 U.S.C. §§ 431-456 (2000).
3. 2 U.S.C. § 441 a(d).
4. Colo. Republican Fed. Campaign Comm. v. FEC, 518 U.S. 604, 611 (1996)

[hereinafter "Colorado I] (quoting 2 U.S.C. § 441a(d)(3)(A)(i)), remanded to 41 F. Supp.
1197 (D. Colo. 1999).
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Democratic primary or the general election had been held and before the
Party had selected a candidate to oppose Wirth.5 The Advertisement
stated:

Paid for by the Colorado Republican State Central Committee. Here
in Colorado we're used to politicians who let you know where they
stand, and I thought we could count on Tim Wirth to do the same. But
the last few weeks have been a real eye-opener. I just saw some ads
where Tim Wirth said he's for a strong defense and a balanced budget.
But according to his record, Tim Wirth voted against every new
weapon system in the last five years. And he voted against the
balanced budget amendment. Tim Wirth has a right to run for the
Senate, but he doesn't have a right to change the facts.6

The Colorado Democratic Party ("Democrats") filed a complaint with
the Federal Election Commission ("FEC") that was made pursuant to the
Party Expenditure Provision of FECA.7 The complaint alleged the
Party's Advertisement was an "expenditure in connection with the
general election campaign of a candidate for Federal office."8 The
Democrats argued that because the Party had already allotted $103,000
to the National Republican Senatorial Committee, the money spent on
the Advertisement against Wirth caused the Party to exceed the Party
Expenditure Provision's limitations on spending in a senate campaign.
The FEC judged the complaint to have merit and brought suit against
the Party.9

The Party defended the suit by arguing section 441a(d) did not apply
to the expenditure for the Advertisement because the Advertisement
"was not an expenditure 'in connection with' the general election of a
candidate for federal office."1" Further, the Party filed a counterclaim
alleging the Party Expenditure Provision's limitations were unconstitu-
tional under the First Amendment's guarantee to freedom of speech. 1

The Federal District Court of Colorado first determined that the
Advertisement was necessarily a coordinated expenditure because, based
on precedent, political parties were "incapable of making independent
expenditures. " 12 Coordinated expenditures are those "made in coopera-

5. Id. at 612.
6. FEC v. Colo. Republican Fed. Campaign Comm., 839 F. Supp. 1448, 1451 (D. Colo.

1993) (citations omitted), rev'd, 59 F.3d 1015 (10th Cir. 1995), rev'd, 518 U.S. 604 (1996).
7. Id. at 1451.
8. 2 U.S.C. § 441a(d)(3).
9. 518 U.S. at 612.

10. 839 F. Supp. at 1451.
11. U.S. CONST. amend. I.
12. 839 F. Supp. at 1452-53.
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tion with, or with the consent of, a candidate, his agents, or an
authorized committee of a candidate.""3  Conversely, independent
expenditures are those "made without the knowledge or permission of a
candidate, his agent, or his campaign committee."14 Although the court
determined the expenditure was a coordinated one, the court nonetheless
granted summary judgment in favor of the Party, finding "the expendi-
ture for the Advertisement was not 'in connection with' the general
election of a candidate for federal office" because the Party had not
nominated a candidate at the time the Party purchased the Advertise-
ment.'" Therefore, the Party Expenditure Provision did not apply to
this situation, and the counterclaim of the Party was dismissed as
moot. 6 Both sides appealed the district court's ruling.'7

On appeal the FEC argued the Advertisement violated the Party
Expenditure Provision, and the Party argued the Party Expenditure
Provision was unconstitutional. The United States Court of Appeals for
the Tenth Circuit, which agreed with the district court that party
expenditures were necessarily coordinated expenditures, also agreed
with the FEC and held the Party Expenditure Provision to be applicable
and constitutional." In reversing the trial court, the court of appeals
stated, "the anti-Wirth publicity was an 'expenditure in connection with'
the 1986 Colorado senatorial election because it named both a clearly
identifiable candidate and contained an electioneering message. "19

Further, the court held the Party Expenditure Provision was constitu-
tional because it did not ban political speech but merely regulated the
quantity of political speech.2"

The Party appealed to the Supreme Court and was granted certiora-
ri.2 ' The Supreme Court ruled only on the issue of whether the Party
Expenditure Provision's limitations as applied against the Advertisement
were unconstitutional.22 The Court ruled that, as applied to the

13. Id. at 1452 (citing Buckley v. Valeo, 424 U.S. 1, 47 n.53 (1976)).
14. Id.
15. Id. at 1456-57. It was impossible for the Advertisement to have been purchased by

the Party in connection with a candidate as mandated by FECA because there was no
existing candidate in connection with which the Party could have made an expenditure.

16. Id. at 1457. The court resolved the dispute on statutory grounds before reaching
the Party's counterclaim concerning the constitutionality of the Party Expenditure
Provision.

17. FEC v. Colo. Republican Fed. Campaign Comm., 59 F.3d 1015, 1017 (10th Cir.
1995), rev'd, 518 U.S. 604 (1996).

18. Id. at 1017-23.
19. Id. at 1023.
20. Id. at 1024.
21. 518 U.S. at 613.
22. Id. at 623-24.

2 002] 913



MERCER LAW REVIEW

Advertisement, the Party Expenditure Provision's limitations were
unconstitutional because the Advertisement was an independent
expenditure and not a coordinated expenditure.23 The district court
and court of appeals had incorrectly judged the expenditure to be a
coordinated one.24 In reversing the decision of the district court and
court of appeals that parties were incapable of making independent
expenditures, the Court found that parties were capable of making
independent expenditures.25 The Court, however, remanded the issue
of whether the Party Expenditure Provision's limitations on coordinated
expenditures by political parties were unconstitutional because that
issue had not been briefed or considered by the courts below.26

On remand the Federal District Court of Colorado ruled the Party
Expenditure Provision's limitations on coordinated expenditures violated
the First Amendment and granted the Colorado Republican Party's
motion for summary judgment.27 The court determined the purpose of
FECA to be the prevention of corruption or the appearance of corruption
and ruled the FEC "failed to offer relevant, admissible evidence which
suggests that coordinated party expenditures must be limited to prevent
corruption or the appearance thereof."2 8 The FEC again appealed the
district court's ruling to the Tenth Circuit Court of Appeals.29

On appeal the court of appeals affirmed the district court's decision. 30

The court held "that the Party Expenditure Provision constitutes a
'significant interference' with the First Amendment rights of political
parties."31 The FEC appealed to the Supreme Court.32

On June 25, 2001, the Supreme Court granted certiorari and finally
decided the case, which began in 1986." The Court reversed the court
of appeals and held that the Party Expenditure Provision was constitu-
tional in light of coordinated expenditures made by the parties.3 4 In
making this decision the court stated, "[A] party's coordinated expendi-

23. Id. at 614-18.
24. Id. at 619.
25. Id. at 619-20.
26. Id. at 625-26.
27. FEC v. Colo. Republican Fed. Campaign Comm., 41 F. Supp. 1197, 1214 (D. Colo.

1999), affd, 213 F.3d 1221 (10th Cir. 2000), rev'd, 121 S. Ct. 2351 (2001).
28. Id. at 1213.
29. FEC v. Colo. Republican Fed. Campaign Comm., 213 F.3d 1221 (10th Cir. 2000),

reo'd, 121 S. Ct. 2351 (2001).
30. Id. at 1223.
31. Id. at 1232 (citing Buckley, 424 U.S. at 25).
32. 121 S. Ct. at 2351.
33. Id.
34. Id. at 2371.
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tures, unlike expenditures truly independent, may be restricted to
minimize circumvention of contribution limits. We therefore reject the
Party's facial challenge and, accordingly, reverse the judgment of the
United States Court of Appeals for the Tenth Circuit.""5

II. LEGAL BACKGROUND

Congress enacted FECA in 1971 with the goal of eliminating
corruption and the appearance of corruption in the political process and
of reducing campaign costs. 6  Originally, FECA merely required
candidates and those political committees spending over $1000 a year
influencing elections to disclose their receipts and expenditures in
federal elections, and excepting the media, it placed no limitations on
expenditures or contributions. 7 Congress believed "that timely and
complete disclosure of receipts and expenditures would result in the
exercise of prudence by candidates and their committees and that
excessive expenditures would incur the displeasure of the electorate who
would or could demonstrate indignation at the polls."" Unfortunately,
public disclosure of receipts and expenditures did not achieve the desired
result of eliminating corruption or the appearance thereof. The failure
of FECA to achieve its objectives was magnified by the Watergate
scandal."

In 1974 Congress broadened the scope of FECA by adding amend-
ments that set limits on campaign contributions and independent
expenditures.40 Independent expenditures were referred to as "sums
expended on behalf of a candidate without his authorization, as distinct
from contributions of money, goods or services put at the disposal of his
campaign organization."4 There was some concern expressed by
members of Congress regarding the constitutionality of the limitations
to be placed on independent expenditures.42 Nonetheless, Congress
determined the independent expenditure limitations "[were] imperative

35. Id.
36. Buckley v. Valeo, 424 U.S. 1, 25-27 (1976) (per curiam).
37. S. REP. No. 93-689, 1 (1974), reprinted in 1974 U.S.C.C.A.N. 5587, 5588.
38. Id.
39. David Schultz, Revisiting Buckley v. Valeo: Eviscerating the Line Between

Candidate Contributions and Independent Expenditures, 14 J.L. & POL. 33, 39 (1998).
Public outrage at the corruption of the Watergate scandal forced Congress to revise FECA
and institute more stringent restrictions on campaign financing. Id.

40. Federal Election Campaign Act Amendments of 1974, Pub. L. No. 93-443, § 101, 88
Stat. 1263, 1263-67 (1974) (amending 18 U.S.C. § 608 (1974) (current version at 2 U.S.C.
§ 441a (2001)).

41. S. REP. No. 93-689, 18 (1974), reprinted in 1974 U.S.C.A.A.N. 5587, 5604.
42. Id.

2002] 915
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if Congress [was] to enact meaningful limits on direct contributions.""
While Congress was keenly aware of the impact the limitations on
independent expenditures would have on the First Amendment, it also
felt the governmental interest in ensuring the viability of the electoral
process outweighed the constraints placed on freedom of speech."

The limitations on independent expenditures, however, would be
struck down two years later. In Buckley v. Valeo," several political
candidates challenged the constitutionality of the 1974 amendments to
FECA. In evaluating the constitutionality of the amendments, the Court
recognized a distinction between independent expenditures and
campaign contributions.4 6 Under FECA, coordinated expenditures were
considered campaign contributions.47 At the beginning of its analysis,
the Court stated that both independent expenditures and campaign
contributions were protected by the First Amendment.4" The Court
stated, however, that independent expenditures were more crucial to the
expression of political speech than campaign contributions.4 9 Therefore,
limitations on independent expenditures were to be examined at a
higher level of scrutiny than were limitations on campaign contributions.
After making this determination, the Court then addressed the
constitutionality of both campaign contribution and independent
expenditure limits. 50

In evaluating the constitutionality of campaign contribution limits, the
Court found them to be constitutional."' While the limitations imposed
on campaign contributions did impinge on the First Amendment, the
court ruled the limitations were justified by a sufficient governmental
interest-that interest being "the prevention of corruption and the
appearance of corruption spawned by the real or imagined coercive
influence of large financial contributions on candidates' positions and on
their actions if elected to office."52 The Court seemed to be most
concerned with the possibility of a quid pro quo effect between large
campaign contributions and legislative favors given in return for those
contributions.5" Further, the Court found the contribution limitations

43. Id.
44. Id. at 5605.
45. 424 U.S. 1, 6-8 (1976) (per curiam).
46. Id. at 13-14.
47. 2 U.S.C. § 441a(a)(7)(B)(i).
48. 424 U.S. at 14.
49. Id. at 23.
50. Id. at 23-59.
51. Id. at 29.
52. Id. at 25.
53. Id. at 26-27.
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were narrowly tailored to have a minimal effect on independent political
expression. 54  The Court next addressed the issue of independent
expenditure limitations.55

In this discussion the Court found the limits on independent expendi-
tures were unconstitutional.56  As mentioned earlier, the Court
determined that independent expenditure limitations were more
restrictive of political speech than the campaign contribution limita-
tions.57 Therefore, the government's interest in preventing corruption
and the appearance of corruption "[was] inadequate to justify ... [a]
ceiling on independent expenditures."" The Court also rejected the
contention that independent expenditure limits prevented circumvention
of the campaign contribution limits.5 9 The Court stated, "Rather than
preventing circumvention of the contribution limitations, [the indepen-
dent expenditure limitation] severely restricts all independent advocacy
despite its substantially diminished potential for abuse."6°

The distinction between independent expenditures and campaign
contributions established in Buckley is one that survives today. Since
1976 several other noteworthy cases have been decided by the Court that
have served to refine the distinction drawn in Buckley between
independent expenditures and campaign contributions.61

The first of these cases was California Medical Ass'n v. FEC.62 The
case arose when the FEC filed suit against the California Medical Ass'n
("CMA") for violating a provision of FECA prohibiting "individuals and
unincorporated associations such as CMA from contributing more than
$5000 per calendar year to any multicandidate political committee."63

In 1976 CMA formed the California Medical Political Action Committee
("CALPAC") and donated in excess of $5000 to it. CMA and CALPAC
challenged the constitutionality of the contribution limitation. 64 The
groups argued the contribution limitation was actually an independent
expenditure limitation because "CALPAC [was] merely the mouthpiece

54. Id. at 28.
55. Id. at 39-59.
56. Id. at 51.
57. Id. at 23.
58. Id. at 45.
59. Id. at 47-48.
60. Id. at 47.
61. Schultz, supra note 39, at 51-70.
62. 453 U.S. 182 (1981).
63. Id. at 185.
64. Id. at 185-86.
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of CMA."6 ' The Court found this argument unpersuasive." The
Court reiterated Buckley and ruled that only those expenditures made
"independently... in order to engage directly in political speech" were
protected.67 Therefore, the money given to CALPAC by CMA could be
limited without violating the First Amendment. Thus, although CMA
was merely expressing its political speech through an entity of its own
creation, it was not making an independent expenditure under the
definition established in Buckley.

The Court was again given the opportunity to examine the expendi-
ture/contribution distinction in FEC v. National Conservative Political
Action Committee.68 In that case, the Court was asked to determine the
constitutionality of a section of the Presidential Election Campaign Fund
Act ("Fund Act").69 Specifically, the section at issue criminalized
expenditures made by PACs in excess of $1000 to further a Presidential
candidate's election if that candidate had elected to receive federal
funding.7" The National Conservative Political Action Committee
("NCPAC") and Fund For A Conservative Majority ("FCM") decided to
spend large sums of money in support of Ronald Reagan's presidential
bid. The Democratic party filed suit against NCPAC and FCM alleging
the money NCPAC and FCM intended to spend violated the applicable
provision of the Fund Act.7 The Court ruled the applicable provision
was unconstitutional and violated the First Amendment because the
provision attacked independent expenditures.7 2 Further, there was no
compelling governmental interest to justify the limitation on the
PACs. 7 Even though the PACs were large entities with large amounts
of disposable money, the Court concluded there was no more increased
potential for corruption than with individuals making independent
expenditures. 4

The Court was asked to look at the regulation of an independent
expenditure in FEC v. Massachusetts Citizens For Life, Inc.75 Massa-
chusetts Citizens For Life ("MCFL"), a nonprofit corporation, expended

65. Id. at 195-96. The term used by the Court to describe CMA's contributions to
CALPAC was "speech by proxy." Id. at 196.

66. Id. at 197.
67. Id. at 195.
68. 470 U.S. 480 (1985).
69. Id. at 482-83. See 26 U.S.C. §§ 9001-9013 (2001).
70. 26 U.S.C. § 9012 (f).
71. 470 U.S. at 483.
72. Id. at 497.
73. Id.
74. Id. at 497-98.
75. 479 U.S. 238 (1986).
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money to publish a special edition of a newsletter urging voters to vote
pro-life in the 1978 primary elections. The newsletter listed candidates
and their stances in the abortion debate. The FEC filed suit alleging
that MCFL had violated a federal law prohibiting corporations from
disbursing money from their treasuries in connection with elections for
a public office.7" The Court found MCFL's expenditure on the special
edition of the newsletter fell within the confines of the applicable
statute.77 Nonetheless, the Court ruled the application of the statute
to MCFL under the circumstances violated the First Amendment.7"
MCFL's expenditure was an independent one and therefore was afforded
the protections established in Buckley for independent expenditures.
The Court, however, recognized a need to prevent aggregated corporate
wealth from corrupting the political process.79 MCFL, however, was
not a for-profit corporation, but rather one formed for expressing political
ideas; therefore, there was no concern about corporate wealth corrupting
the political process in this case, and the Court ruled accordingly."0

Next, in Austin v. Michigan Chamber of Commerce,"' a case not
involving federal election law but state election law, the Court upheld
the constitutionality of a Michigan limitation on independent expendi-
tures made in support of candidates by corporate treasuries.8 2 The
Michigan Chamber of Commerce challenged the constitutional validity
of the state statute.8" The Court found the statute infringed on First
Amendment rights.8 4 Applying strict scrutiny, however, the Court
determined the statute was aimed at "the corrosive and distorting effects
of immense aggregations of wealth that are accumulated with the help
of the corporate form and that have little or no correlation to the public's
support for the corporation's political ideas." 5 In this manner, the
Court distinguished MCFL in Massachusetts from the Michigan State
Chamber of Commerce. 6 Further, the statute was narrowly tailored
to achieve its goals.8 The statute did not ban "all forms of corporate
political spending but permit[ted] corporations to make independent

76. Id. at 243-45.
77. Id. at 245.
78. Id. at 263-65.
79. Id. at 257-59.
80. Id. at 259.
81. 494 U.S. 652 (1990).
82. Id. at 654-55.
83. Id. at 656.
84. Id. at 658.
85. Id. at 660.
86. Id. at 660-65.
87. Id. at 660.
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political expenditures through separate segregated funds."88 Therefore,
while the statute was burdensome on First Amendment rights, it was
nonetheless upheld because it was justified by a compelling governmen-
tal interest narrowly tailored to achieve its ends. 9

Finally, in Nixon v. Shrink Missouri Government PAC,90 a Missouri
PAC and a candidate attacked a Missouri law limiting campaign
contributions to between $250 and $1000, depending on the office a
candidate was seeking, as unconstitutional.9 1  In examining the
Missouri law, the Court applied the lower level of scrutiny traditionally
applied to contribution limitations.9 2 Applying this lower standard of
scrutiny, the Court found that Missouri demonstrated that a sufficient
governmental interest existed, the prevention of corruption, to validate
the state campaign finance law.93 The Court reached this conclusion,
even though the state presented no evidence of actual corruption,
because of the Congressional concern expressed about public corruption
when the Missouri law was debated and passed.94 The Court then
found the Missouri statute to be constitutional, stating, "There is no
reason in logic or evidence to doubt the sufficiency of Buckley to govern
this case in support of the Missouri statute."95

The Court has thus maintained the distinction between independent
expenditures and campaign contributions since the distinction was
announced in Buckley. The Court has, however, demonstrated that
independent expenditures can be limited under certain circumstances if
the statute in question is narrowly tailored and supported by a
compelling governmental interest.98 Further, expenditures classified
as campaign contributions can be statutorily limited and remain
constitutional at a lower level of scrutiny than can independent
expenditures. 97

III. THE COURT'S RATIONALE

In Colorado II the Supreme Court decided whether coordinated
expenditures by political parties could be treated as campaign contribu-

88. Id. This case was decided after Colorado I but before Colorado I.
89. Id. at 668.
90. 528 U.S. 377 (2000).
91. Id. at 382-83.
92. Id. at 387.
93. Id. at 390.
94. Id. at 393.
95. Id. at 397-98.
96. See, e.g., Nixon, 528 U.S. 377 (2000); Austin, 494 U.S. 652 (1990); CMAv. FEC, 453

U.S. 182 (1981).
97. See id.
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tions so that the expenditures could be limited without violating the
First Amendment."8 In a five to four opinion delivered by Justice
Souter in five parts, the Court ruled that coordinated expenditures by
political parties may be treated as campaign contributions and limited
without violating the Constitution.99 Justice Thomas penned a two-
part dissent that was joined by Justices Scalia and Kennedy, and the
Chief Justice joined the dissent as to Part II.' °

In Parts I and II of the opinion, Justice Souter reviewed the procedur-
al history of the case at bar and the precedent, particularly Buckley, that
established the distinction between independent expenditures and
campaign contributions. 1' At the close of Part II of the opinion,
Justice Souter focused on the issue to be decided stating, "The issue is
posed by two questions: does limiting coordinated spending impose a
unique burden on parties, and is there reason to think that coordinated
spending by a party would raise the risk of corruption posed when others
spend in coordination with a candidate?"'0 2

In Part III of the opinion, Justice Souter summarized the arguments
made by the parties in support of their respective positions. 10 3 The
Party argued that "because a party's most important speech is aimed at
electing candidates and is itself expressed through those candidates, any
limit on party support for a candidate imposes a unique First Amend-
ment burden." 4 ' Essentially, the Party argued that the purpose of
political parties was to provide financial support for candidates and that
coordinating that financial support with a candidate is the "party's
natural way of operating."0 5 Because of this relationship between
parties and candidates, any restriction on a party's ability to expend
money in coordination with a candidate constituted a serious imposition
on the party's speech and therefore should be justified only if it can pass
strict scrutiny.06

Conversely, the Court understood the FEC to argue that limitations
on a party's coordinated expenditures were constitutional because the
limitations "prevent attempts to circumvent [FECA] through prear-
ranged or coordinated expenditures amounting to disguised contribu-

98. Colorado I, 121 S. Ct. at 2360.
99. Id. at 2371.

100. Id. at 2371-80 (Thomas, J., dissenting).
101. 121 S. Ct. at 2356-60.
102. Id. at 2360.
103. Id. at 2360-62.
104. Id. at 2361.
105. Id.
106. Id.
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tions."1°7 Coordinated expenditures were just as useful to a candidate
as campaign contributions according to the FEC's argument.l 8 The
FEC also argued that coordinated expenditures of parties should be
limited because "[a] party's right to -make unlimited expenditures
coordinated with a candidate would induce individual and other
nonparty contributors to give to the party in order to finance coordinated
spending for a favored candidate beyond the contribution limits binding
on them."" 9 Justice Souter, in agreeing with the FEC, stated, "[T]he
Government's contentions are ultimately borne out by evidence, entitling
it to prevail in its characterization of party coordinated spending as the
functional equivalent of contributions." 10

In Part IV of the opinion, Justice Souter addressed the arguments of
the parties and the validity of those arguments."' First, the Court
rejected the Party's argument on a historical basis." 2  The Court
stated, "The assertion that the party is so joined at the hip to candidates
that most of its spending must necessarily be coordinated spending is a
statement at odds with the history of nearly [thirty] years under
[FECA].""' In fact, quite the opposite was true. If the party's argu-
ment was legitimate, then political parties had implicitly been unable to
function properly for thirty years. 14

Second, the Party's claim that "parties are organized for the purpose
of electing candidates" who share the goals of the party was invalid."'
The Court reasoned that both major political parties have contributors
who give money based not on a party's message but in support of a
particular candidate." 6  Thus, "[plarties ... perform functions more
complex than simply electing candidates; whether they like it or not,
they act as agents for spending on behalf of those who seek to produce
obligated officeholders.""7 For this reason, parties were targeted for
coordinated expenditure limitations."' Without limits on coordinated
expenditures, donors would be able to make an end run around the

107. Id. (quoting Buckley, 424 U.S. at 47).
108. Id.
109. Id. at 2361.
110. Id. at 2362.
111. Id. at 2362-68.
112. Id. at 2362-63.
113. Id. at 2363.
114. Id.
115. Id.
116. Id. at 2364.
117. Id.
118. Id.
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contribution limits and possibly attain the quid pro quo benefit that
concerned the Court in Buckley. 9

Third, the Court agreed with the Party's claim "that its strong
working relationship with candidates and its unique ability to speak in
coordination with them should be taken into account in the First
Amendment analysis." 120 The Court recognized that parties are more
effective speakers than individuals because of parties' ability to pool
resources and use those resources effectively.12' While this was true,
it did not follow that limits on a party's coordinated expenditures should
receive an unusually high level of scrutiny.12 2  Because a party is
capable of amassing large resources, it must be limited in order to
prevent circumvention of existing laws regulating individuals and
PACs.12

1 Justice Souter phrased it succintly when he asked, "If the
coordinated spending of other, less efficient ... political actors can be
limited consistently with the Constitution, why would the Constitution
forbid regulation aimed at a party whose very efficiency in channeling
benefits to candidates threatens to undermine the contribution ... limits
to which those others are unquestionably subject?", 2

Fourth, the Court analogized parties to wealthy individuals capable of
making large donations. 125 Those wealthy individuals are stricken by
limitations on coordinated expenditures, and the political parties should
be no different.126 Parties were still able to spend all the money they
wanted on independent expenditures. They were only limited in their
ability to coordinate spending with candidates, and in fact, parties
enjoyed a much higher limit for their coordinated expenditures than
individuals because of the Party Expenditure Provision. 27

Finally, the Court looked at the Party's argument explaining why
political parties should be given different treatment from individu-
als. 128  The Court found this argument to be lacking also.129  For
close to three decades, the parties had been subjected to the same
restrictions, yet the parties were not "rendered useless."3 ° Therefore,

119. Buckley, 424 U.S. at 26-27.
120. 121 S. Ct. at 2365.
121. Id.
122. Id.
123. Id.
124. Id.
125. Id. at 2365-66.
126. Id.
127. Id. at 2366.
128. Id.
129. Id.
130. Id.
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the Court applied the same scrutiny level to parties' coordinated
expenditures as the Court applied to other individuals' and groups'
coordinated expenditures.13'

The Court then evaluated the evidence to see if it indicated whether
"unlimited coordinated spending by a party raises the risk of corruption
(and its appearance) through circumvention of valid contribution
limits."'32 In this analysis the Court first looked at the issue of
"whether experience under the present law confirms a serious threat of
abuse from the unlimited coordinated party spending as the Government
contends."3 3 The Court found that it did.' Individual donors are
limited in the amount they can contribute to a candidate, so when that
limit is reached, the donors merely give money to the parties "with the
tacit understanding that the favored candidate will benefit."1 5  The
Court then cited evidence supporting this position that the risk of
corruption would be increased if unlimited coordinated spending by
parties was allowed.1 36

In Part V, the final part of the majority opinion, the Court rejected the
Party's arguments that attempted to "minimize the threat" of corruption
presented by the prospect of unlimited coordinated spending by political
parties. 37 The Party first argued that contributions made to parties
are small, so the threat of contributions to parties being used to
circumvent applicable contribution limits was also small. 8' The Court
disagreed and found that while many contributions to parties are small,
some are quite large. 39  On this basis, the Court found the risk of
corruption to be too great. 40

Finally, the Party argued the statute could be more narrowly tailored
in order to achieve the desired result, and the Party suggested two
alternatives to achieve this end.' 4 ' The Party suggested that better
safeguards were already in place, such as the earmarking rule that was
designed to prevent funds from being channeled to candidates through
mediums not under the candidate's control.' The Court dismissed

131. Id.
132. Id.
133. Id. at 2367.
134. Id.
135. Id.
136. Id. 2367-68.
137. Id. at 2369.
138. Id.
139. Id.
140. Id.
141. Id.
142. Id. at 2369-70.
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this argument because of the difficulty of identifying funds that might
be earmarked for candidates "under actual political conditions.""
Next, the Party argued "for replacing limits on coordinated expenditures
by parties with limits on contributions to parties."' The Court also
rejected this argument stating, "There is no significant functional
difference between a party's coordinated expenditure and a direct party
contribution to the candidate, and there is good reason to expect that a
party's right of unlimited coordinated spending would attract increased
contributions to parties to finance exactly that kind of spending."'45

After analyzing these arguments and positions, the Court held "that a
party's coordinated expenditures, unlike expenditures truly independent,
may be restricted to minimize circumvention of contribution limits."'4 6

The dissent objected on several grounds.'47 First, in Part I of the
dissent Justice Thomas advocated overruling Buckley and the distinction
it drew between independent expenditures and campaign contribu-
tions.14 Next, in Part II of the dissent, Justice Thomas criticized the
majority opinion. 49

In Part II of the dissent, Justice Thomas attacked two of the Court's
conclusions: (1) that "coordinated expenditures are no different from
contributions," and (2) that "political parties are no different from
individuals and political committees." 5 °  In arguing against the
similarity of coordinated expenditures and contributions, the dissent
gave an example of "a situation in which the party develops a television
advertising campaign touting a candidate's record on education and the
party simply 'consult[s]' with the candidate on which time slot the
advertisement should run for maximum effectiveness."' 5 ' Based on
this line of thought, Justice Thomas found that coordinated expenditures
by parties and independent expenditures are so closely related that they
should be afforded the same protection.'52 Next, Justice Thomas
declared that if coordinated expenditures were wholly different from
contributions, then the statute would still be invalid because of the
involvement of a political party.'53 The dissent agreed with the

143. Id. at 2370.
144. Id.
145. Id. at 2371.
146. Id.
147. Id. at 2371-80 (Thomas, J., dissenting).
148. Id. at 2371.
149. Id. at 2372-80.
150. Id. at 2372.
151. Id. at 2373 (citation omitted) (quoting 2 U.S.C. § 441a(a)(7)(B)(i) (2000)).
152. Id.
153. Id.
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argument of the Party that parties and their candidates are essentially
one and the same.'54 Thus, the dissent distinguished political parties
from individuals and PACs.'55 Justice Thomas cited numerous exam-
ples to support the idea of parties and candidates being closely connected
and also found that "the Party Expenditure Provision chills permissible
speech as well."'56

Justice Thomas criticized the majority for concluding "that [the]
concerns of inhibiting party speech are rendered 'implausible' by the
nearly thirty years of history in which coordinated spending has been
statutorily limited."'57 Justice Thomas was loathe to accept the
majority's assertion that "the burden on political parties' First Amend-
ment rights" imposed by the limits on coordinated expenditures was not
heavy. 5  The thirty-year-old rule the Court adopted was absurd in
Justice Thomas's mind. If a thirty-year-old rule was adopted, then a
two-hundred-year-old rule would be better because for two hundred
years the electoral system operated with no constraints "on coordinated
expenditures by political parties."'5 9

Next, the dissent attacked the statute as being too broad to meet the
scrutiny test in this case. 6 ' While acknowledging that the government
demonstrated a sufficient interest in preventing corruption, the
government failed to demonstrate that the restriction on coordinated
expenditures by political parties was "'closely drawn' to curb this
corruption."' 6 ' The government failed to meet its burden, according to
the dissent, because it "presented no evidence at all of corruption or the
perception of corruption. " 16 2  Justice Thomas then criticized the
majority for its determination that the limitation on coordinated
expenditures prevents circumvention of contribution limits.'63 Justice
Thomas said the majority took this route because there was no evidence
to support its opinion otherwise."

Finally, the dissent argued the statute was unconstitutional because
there were less restrictive means available to achieve the same goal.'6 5

154. Id.
155. Id.
156. Id. at 2374.
157. Id. at 2375 (citing the majority at 2363).
158. Id.
159. Id.
160. Id. at 2376.
161. Id.
162. Id.
163. Id. at 2377-78.
164. Id. at 2378-79.
165. Id. at 2379-80.
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The dissent stated the government could do a better job of enforcing the
earmarking rule or could simply place restrictions on contributions to
campaigns. 166

IV. IMPLICATIONS

The holding from Colorado II has the potential to be far reaching both
in how political campaigns are conducted and in any legislative efforts
to effect legitimate campaign finance reform. The decision of the Court
has left the question of what constitutes a coordinated expenditure
hanging over the heads of candidates for public office and political
parties. At the same time, any legislative efforts towards campaign
finance reform will have to be approached with the ruling of Colorado
II in mind. If the legislature disregards this decision in constructing a
campaign finance reform bill, judicial invalidation of that bill could
result.

In reaching its decision in Colorado H, the Court held that limitations
on coordinated expenditures by parties were constitutional but failed to
address what constitutes a coordinated expenditure for purposes of the
Party Expenditure Provision. The Party Expenditure Provision merely
defines coordinated expenditures as "expenditures made by any person
in cooperation, consultation, or concert, with, or at the request or sugges-
tion of, a candidate, his authorized political committees, or their
agents." "' The code further states, "[Tihe financing by any person of
the dissemination, distribution, or republication, in whole or in part, of
any broadcast or any written, graphic, or other form of campaign
materials prepared by the candidate, his campaign committees, or their
authorized agents shall be considered to be an expenditure."'68 These
definitions leave open to broad interpretation what constitutes a
coordinated expenditure.

For instance, suppose a candidate announces his support for gun
control legislation and his intent to sponsor legislation on that topic
should he be elected. Soon thereafter, the party on whose ticket the
candidate is running places an advertisement touting the candidate's
stance on gun control. Should this be considered a coordinated
expenditure provision under the Party Expenditure Provision? A good
argument can be made that this is a coordinated expenditure. The
candidate announced his plan to sponsor gun control legislation prior to

166. Id. at 2380.
167. 2 U.S.C. § 441a(a)(7)(B)(i) (2000).
168. Id. § 441a(a)(7)(B)(ii). The Code of Federal Regulations is somewhat helpful in

refining this definition but is by no means an answer to the question of what constitutes
a coordinated expenditure. See 11 C.F.R. § 109.1(b)(4), (d)(1) (2001).
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the advertisement being funded by the party, and this announcement of
his stance on gun control legislation could have been made "with a view
toward having an expenditure made."'69

Situations like this could bring about major changes in the way
campaigns are financed and run from both the candidates and parties'
perspectives. Until more definitive answers are either provided for by
the legislature or more likely by the Court, candidates and political
parties will be forced to be ever-vigilant in their communications
between one another, the timing of those communications, the timing of
announcements; an assortment of other issues could also effect whether
certain expenditures are classified as coordinated expenditures.

Not only will the decision from Colorado II affect how campaigns are
conducted, it also has the potential to have a major effect on a Congres-
sional attempt to pass meaningful campaign finance reform. The Court
seems to have given Congress some ammunition to use if Congress
decides to go ahead with campaign finance reform legislation. Because
of the uncertainty surrounding the definition of coordinated expendi-
tures, Congress could craft legislation that turns this defect to its
advantage in strengthening campaign finance laws. By strengthening
laws regarding coordinated expenditures and possibly broadening the
language defining what constitutes a coordinated expenditure, Congress
could effect drastic changes in the way parties and candidates collect
money for campaigns.

By holding that the FEC can constitutionally regulate coordinated
expenditures by political parties, the Court has opened the door to
campaign finance reform and altered the way parties and candidates will
and can interact during a campaign for election to federal public office.

DAVID C. CLIFTON

169. 11 C.F.R. § 109.1(b)(4)(i)(A) (2001).
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