
Bartnicki v. Vopper: The First Amendment
versus Privacy and the Ghost of Louis

Brandeis

In Bartnicki v. Vopper,1 the United States Supreme Court held six to
three that there could be no liability under Federal or Pennsylvania
wiretap acts for a person who receives an illegally intercepted electronic
communication from an unknown third party and publishes the
communication when it contains information of public importance.2

Further, to the extent that the Electronic Communications Privacy Act'
prohibits persons from publishing true information that is legally
obtained by the publisher (regardless of the legality of the original
source), it violates the First Amendment and is unconstitutional.4 In
deciding this case, the Court explicitly reserved the question of "whether
truthful publication may ever be punished consistent with the First
Amendment."

5

I. FACTUAL BACKGROUND

As part of difficult collective bargaining negotiations between a
teachers' union and the school board in Pennsylvania in 1992 and 1993,
Gloria Bartnicki and Anthony F. Kane, Jr., the union's "chief negotiator"
and the president of the local union respectively, frequently engaged in
lengthy cellular phone conversations about the progress of the negotia-
tions. During one such conversation, an unidentified person intercepted
one of the calls using an electronic radio scanner and recorded Bartnicki
and Kane's conversation onto an audio tape.6

During the intercepted conversation, Bartnicki and Kane discussed
several topics, including the possibility and timing of a strike, the public
relations difficulties that the contentious negotiations were causing, and

1. 532 U.S. 514 (2001).
2. Id. at 518.
3. 18 U.S.C. §§ 2510 to -11 (1998).
4. 532 U.S. at 533-34.
5. Id. at 529.
6. Id. at 518.
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the stubbornness of the school board in refusing to compromise with the
union's demands. While discussing the board's apparent lack of concern
with the problems posed by the union, Kane said, "'If they're not gonna
move for three percent, we're gonna have to go to their, their homes ....
To blow off their front porches, we'll have to do some work on some of
those guys. (PAUSES) Really, uh, really and truthfully because this is,
you know, this is bad news. (UNDECIPHERABLE)'"'

Following a settlement of the labor dispute that was generally
favorable to the union, Vopper, a radio commentator, as part of his
public affairs talk show, broadcast part of the intercepted conversation.
Subsequently, the tape was played by another radio station, and local
newspapers published written transcripts of portions of the tape,
especially the conversation quoted above. Bartnicki and Kane filed suit
in the Middle District of Pennsylvania against Vopper and other media
parties who had broadcast the tape. During discovery, they learned
Vopper received the tape from Yocum. Yocum led an organization that
was opposed to the union's demands during the negotiations.8 Yocum
was added as a defendant and testified that he received the tape from
an anonymous source shortly after it was illegally intercepted. He
recognized the voices of Kane and Bartnicki and played the tape for the
members of the school board before later handing it over to Vopper.9

Kane and Bartnicki (plaintiffs) alleged that both Yocum and Vopper
(defendants) intentionally published a conversation that defendants
knew or had reason to know had been illegally and electronically
intercepted in violation of both Pennsylvania'0 and federal11 wiretap
acts. Both the state and federal laws provided civil remedies including
actual, statutory, and punitive damages as well as attorney fees and
court costs.

1 2

7. Id. at 518-19 (citation omitted).
8. Id. at 519.
9. Id.

10. 18 PA. CONS. STAT. ANN. § 5725 (West 2000 & Supp. 2001).
11. 18 U.S.C. § 2511 (1998).
12. Id. § 2511(1)(c) (which provides that any person who

intentionally discloses, or endeavors to disclose, to any other person the contents
of any wire, oral, or electronic communication, knowing or having reason to know
that the information was obtained through the interception of a wire, oral, or
electronic communication in violation of this subsection ... shall be subject to
suit.).

18 PA. CONS. STAT. ANN. § 5725(a) (which provides that any person "whose wire, electronic
or oral communication is intercepted ... shall have a civil cause of action against any
person who ... discloses or uses ... such communication; and shall be entitled to recover
from any such person.").
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Following discovery, both parties moved for summary judgment. The
defendants contended that they had not violated either statute, arguing
they had nothing whatsoever to do with the intercepted conversation,
and their actions were not illegal because the conversation might have
been unintentionally intercepted. They also argued that their right to
publish the conversation was protected by the First Amendment. The
district court rejected the defendants' first argument, as the scienter
required by the federal statute did not require that the plaintiffs
establish the defendants' actual involvement in the illegal interception.
Their second argument was rejected because the actual content of the
intercepted communication raised a genuine issue of material fact as to
whether the interception was inadvertent or intentional (and therefore
illegal). Finally, the district court determined that both laws were
content-neutral laws of general applicability and subject only to
intermediate scrutiny and did not violate the First Amendment. 13

The defendants moved for and were granted an interlocutory appeal
pursuant to 28 U.S.C. § 1292(b),14 and the district court certified as
questions of law whether the state and federal wiretapping statutes
violated the First Amendment by imposing liability on Vopper and
Yocum. The Third Circuit panel agreed with the plaintiffs that the
federal and state wiretapping statutes were "content neutral" and
provided no prior restraint on speech.' 5 The statutes would therefore
be subject to intermediate scrutiny. 6 Under this level of scrutiny, the
court of appeals concluded that the statutes were invalid because they
"deterred significantly more speech than necessary to protect the privacy
interests at stake."1 7

In his dissent, Senior Judge Pollak agreed with the District of
Columbia Court of Appeals that "[u]nless disclosure is prohibited, the
damage caused by an illegal interception will be compounded."18

Because of the conflict in the circuits created by this Bartnicki decision
and Boehner v. McDermott,9 the Supreme Court granted certiorari to
resolve the conflict.20

13. 532 U.S. at 520-21.
14. 28 U.S.C. § 1292(b) (2001).
15. Bartnicki v. Vopper, 200 F.3d 109, 121 (3d Cir. 1999).
16. See Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989).
17. 200 F.3d at 129.
18. Id. at 133 (quoting Boehner v. McDermott, 191 F.3d 463, 470 (D.C. Cir. 1999)).
19. 191 F.3d 463 (D.C. Cir. 1999).
20. Bartnicki v. Vopper, 530 U.S. 1260 (2000).
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II. LEGAL BACKGROUND

A. Protecting the Privacy of Oral and Wire Communications

Congress first demonstrated its intent to protect the privacy of
electronically transmitted speech with the Communications Act of
1934,21 which established the Federal Communications Commission
("FCC").22 From that point on, Congress has (pursuant to the inter-
state commerce powers) sought to regulate and control most aspects of
electronically transmitted speech. As technology has advanced, the laws
have been revised, amended, and supplemented to better protect the
privacy of transmitted speech. While the Supreme Court has found an
unenumerated right of privacy by looking "to the penumbras" of the
First, Third, Fourth, Fifth, and Ninth Amendments,23 Congress instead
looked to privacy and the threat to privacy from intercepted communica-
tions as it affects interstate commerce in such areas as intellectual
property, trade secrets, and securities regulations.25

Any discussion of a legally enforceable right to privacy in American
jurisprudence must necessarily begin with the seminal 1890 article by
Louis Brandeis and Samuel Warren 2

1 simply entitled The Right to
Privacy.2 ' The article built on the common-law right "'to be let
alone'' 2 that had been recognized for centuries in British courts and
encouraged American judicial activism in the recognition of the right.29

According to Brandeis and Warren, the principle that formed the right
of privacy was rooted in a century and a half of the common law of

21. 48 Stat. 1064 (1934).
22. Id. (an Act to provide for the regulation of interstate and foreign communication by

wire or radio, and for other purposes).
23. See Griswold v. Connecticut, 381 U.S. 479, 484 (1965).
24. U.S. CONST. art. I, § 8, cl. 3.
25. See United States v. Duncan, 598 F.2d 839 (4th Cir. 1979), cert. denied, 444 U.S.

871; United States v. Blattel, 340 F. Supp. 1140 (N.D. Iowa 1972).
26. In 1883 Brandeis married Mabel Bayard, the daughter of U.S. Senator Thomas

Francis Bayard, and the couple was well-known for the elaborate parties they hosted at
their exclusive Back Bay (Boston) home. A local newspaper, the Saturday Evening Gazette,
published extremely detailed accounts of the Brandeis's parties and the "blue bloods" that
attended them. This annoyed Samuel Warren, Brandeis's former law parter, who took up
the issue with Brandeis, and the two collaborated to produce the resulting article. See
ALPHEUS THOMAS MASON, BRANDEIS: A FREE MAN'S LIFE 70 (1956).

27. Louis Brandeis & Samuel Warren, The Right to Privacy, 4 HARv. L. REV. 193
(1890).

28. Id. at 195 (quoting Cooley on Torts, 2d ed., at 29).
29. Id. at 213 n.1.
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property, contracts, and special trusts.3 0 The article called for further
protection by judicial application of the common-law rule, extending it
to "protect one's self from pen portraiture, [and] from a discussion by the
press of one's private affairs."3 1 The right, however, was not unlimited.
Among others, "any publication of matter which is of general or pubic
interest" could not be prohibited by exercise of the right of privacy.3 2

Specifically, the right of privacy should limit publications

which concern the private life, habits, acts, and relations of an
individual, and have no legitimate connection with his fitness for a
public ... or quasi public position which he seeks or for which he is
suggested, and have no legitimate relation to or bearing upon any act
done by him in a pubic or quasi public capacity.33

However, the mere "truth of the matter" or the "absence of 'malice'"
could not be a defense if one's privacy were violated. 4 The publications
of false statements that result in injury were already provided for by the
torts of slander and libel.3 Further, Brandeis and Warren viewed the
violation of the privacy right as analogous to the tort of trespass, which
requires intent but no corresponding ill-will.36

Nearly thirty years later, Justice Brandeis's dissent in Olmstead v.
United States37 demonstrated his application of the principles articulat-
ed in The Right to Privacy."5 In Olmstead, the Court affirmed the
conviction of three defendants based upon conversations obtained by
federal officers employing wiretaps. 39 Brandeis vehemently disagreed
with the majority's finding that the use of the intercepted conversations
against the defendants did not violate either their Fourth Amendment
right against search and seizure or their Fifth Amendment right against
self-incrimination.40 Brandeis argued: "The makers of our Constitution
undertook to secure conditions favorable to the pursuit of happiness ....
They conferred ... the right to be let alone-the most comprehensive of
rights and the right most valued by civilized men."41

30. Id.
31. Id. at 213.
32. Id. at 214-16.
33. Id. at 216.
34. Id. at 218.
35. Id.
36. Id.
37. 277 U.S. 438, 471 (1928).
38. See Brandeis & Warren, supra note 27.
39. 277 U.S. at 469.
40. Id. at 478-79 (Brandeis, J., dissenting).
41. Id. at 478.
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Congress's first foray into protection of the privacy of electronic
communications is found in the Communications Act of 1934 that
created the FCC.42 Section 605 of the Communications Act,43 entitled
"Unauthorized Publication Of Communications," prohibited any person
involved in receiving or transmitting communications by wire or radio
from "divulg[ing] or publish[ing] the existence, contents, substance,
purport, effect, or meaning... to any person other than the address-
ee."44 It further prohibited any person from intercepting wire or radio
communications, or from in any way distributing the information
contained in an intercepted communication.45

Over thirty years later, Congress enacted Title III of the Omnibus
Crime Control and Safe Streets Act of 1968 ("the Act"),46 entitled
"Wiretapping and Electronic Surveillance."4 7 The Act was Congress's
response to a series of Supreme Court decisions striking down state and
federal statutes permitting electronic wiretapping as part of law
enforcement operations.48 Additionally, the Act regulated private
conduct by defining five offenses relating to wiretapping, including
disclosure of the contents of any wire or oral communication "knowing
or having reason to know that the information was obtained through the
interception of a wire or oral communication" in violation of another part
of the Act.4 9 The Act protected oral communications only when they
were "uttered by a person exhibiting an expectation that such communi-
cation is not subject to interception under circumstances justifying such
expectation.""°

42. 48 Stat. 1064.
43. Id. at 1103. With the passage of Title III of the Omnibus Crime Control and Safe

Streets Act of 1968 (commonly referred to as the "Federal Wiretap Act"), Pub L. No. 90-35 1,
82 Stat. 212 (1968), Section 605 of the Communications Act was reclassified as 47 U.S.C.
§ 605 (1994).

44. 48 Stat. at 1103.
45. Id. at 1104.

[A]nd no person having received such intercepted communication or having
become acquainted with the contents, substance, purport, effect, or meaning of the
same or any part thereof, knowing that such information was so obtained, shall
divulge or publish the existence, contents, substance, purport, effect, or meaning
of the same or any part thereof, or use the same or any information therein
contained for his own benefit or for the benefit of another not entitled thereto.

46. Pub. L. No. 90-351, 82 Stat. 197, 211 (1968).
47. Id.
48. See Berger v. New York, 388 U.S. 41 (1967); Katz v. United States, 389 U.S. 347

(1967); and Gelbard v. United States, 408 U.S. 41 (1972).
49. Pub. L. No. 90-351, 82 Stat. at 213.
50. Id. at 212.
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The Act has been amended several times over the years to keep up
with advancing technology. The Electronic Communications Privacy Act
of 198651 extended the coverage of the Act, prohibiting the interception
of "electronic" communications (such as radio) in addition to oral and
wire communications. 2 A further amendment in 1994 applied the Act
to communication conducted over cordless and cellular telephones.5 3

As it currently stands, the Electronic Communications Privacy Act
provides a person whose oral, wire, or electronic communication
(including cordless and cellular telephones) are intercepted with a
federal cause of action against any person who

intentionally discloses, or endeavors to disclose, to any other person the
contents of any wire, oral, or electronic communication, knowing or
having reason to know that the information was obtained through the
interception of a wire, oral, or electronic communication in violation of
this subsection.54

At the time that Bartnicki v. Vopper was decided by the Supreme Court,
forty states and the District of Columbia had enacted laws prohibiting
the intentional interception and subsequent disclosure of oral, wire, and
electronic communications; 55 most states modeled their statutes on the
long-standing federal statutes.

B. The First Amendment Shield for Publishing True Information of
Public Concern

The Supreme Court has been consistently careful in defining issues
narrowly when cases present a difficult contest between the First
Amendment and the unenumerated right to privacy.56 Specifically, the
Court has without fail reserved the question of "whether truthful
publication of private matters unrelated to public affairs can be
constitutionally proscribed."57 Bartnicki is no different, and the Court
refused to adopt an issue that is any broader than the facts immediately
before it.5"

51. Pub. L. No. 103-322, 100 Stat. 1848 (1986).
52. Id.
53. Pub. L. No. 104-294, 108 Stat. 4290-91 (1994).
54. 18 U.S.C. § 2511(1)(c) (1998).
55. 532 U.S. at 542. (See 532 U.S. at 542 n.1 for a list of the state statutes. The

corresponding statute in Georgia may be found at O.C.G.A. § 16-11-66.1 (1996)).
56. See, e.g., The Fla. Star v. B.J.F., 491 U.S. 524 (1989); Smith v. Daily Mail Publ'g

Co., 443 U.S. 97 (1979); New York Times Co. v. Sullivan, 376 U.S. 254 (1964).
57. 532 U.S. at 533 (quoting Time, Inc. v. Hill, 385 U.S. 374, 387-88 (1967)).
58. Id. at 529.
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In their seminal article, The Right to Privacy, Brandeis and Warren
specified that the right of privacy does not proscribe the publication of
information that is of "public or general interest."9 Specifically, for
people who have chosen to live life as public figures, those aspects of
their lives that affect or are affected by their "public lives" should not be
shielded from publication. 60  However, once the right to privacy has
been violated, the truth of the information published cannot be utilized
as a defense against liability.6 In the paradigm espoused by Brandeis
and Warren, the character of the published information (pubic interest
or purely private), rather than the truth or falsity, or the intent to
publish or lack thereof, determines whether the right to privacy has been
violated.62

Justice Brandeis's concurrence in Whitney v. California"3 presents a
strong defense of free speech.64 Charlotte Whitney was convicted under
California's Criminal Syndicalism Act65 and appealed on the grounds
inter alia that the statute was an unconstitutional restraint on free
speech, assembly, and association. 66  Although agreeing with the
majority's affirmation of Whitney's conviction, Brandeis's concurrence
called for very strenuous protection of First Amendment free speech
rights.6 7 While acknowledging that "the rights of free speech and
assembly are fundamental, they are not in their nature absolute."8

However, Brandeis differed from the majority in his belief that "[flear of
serious injury cannot alone justify suppression of free speech and
assembly."69 Brandeis's concurrence in Whitney set the stage for more
recent opinions that refined the line that separates the privacy of public
figures from the free speech rights of the First Amendment.

Almost forty years later in New York Times v. Sullivan,7° the
Supreme Court held that a state law allowing a public official to recover
for a defamatory statement relating to his official conduct violated the
free speech guarantees of the First Amendment, absent a requirement
that the statement was made with knowledge or reckless disregard that

59. Brandeis & Warren, supra note 27, at 214.
60. Id. at 214-16.
61. Id. at 218.
62. Id. at 214-20.
63. 274 U.S. 357 (1927).
64. See id. at 372-80 (Brandeis, J., concurring).
65. 1919 Cal. Stat. 281.
66. 274 U.S. at 371.
67. Id. at 373-78 (Brandeis, J., concurring).
68. Id. at 373.
69. Id. at 376.
70. 376 U.S. 254 (1964).
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it was false."v Sullivan stands for the proposition that public figures
acting in their official capacity are afforded less protection against public
criticism, even when the same criticism would rise to the level of
defamation against a private citizen. 2 Justice Brennan reasoned that
the fear of unlimited civil liability, should criticism of a public official
acting in his public capacity prove unintentionally false, would result in
"self-censorship" and lead to a chilling of important public speech.73

Seven years later in New York Times v. United States,74 the Supreme
Court refused to enjoin the New York Times from publishing the
contents of a classified government report ("the Pentagon papers"), even
though the report had been stolen by a third party and given to the
newspaper in violation of federal espionage laws.7" In his concurrence
to the per curiam opinion, Justice Black stated that "both the history
and language of the First Amendment" required that the press be left
free to publish news, "whatever the source, without censorship,
injunctions, or prior restraint."76 Among the concurring opinions,
Justices Douglas, White, and Marshall all placed great emphasis on the
fact that while the government was seeking to prevent the publication
of the classified report, it had not charged the New York Times under
any of the various federal laws prohibiting possession of the report.7

Therefore, the newspaper had not yet committed any criminal act, and
granting the government's injunction would result in the imposition of
a prior restraint on lawful speech of special public interest."

In Smith v. Daily Mail Publishing Co.," the Supreme Court held
that a West Virginia statute that punished newspapers for publishing
the name of a juvenile defendant without the approval of the juvenile
court was an unconstitutional restraint on free speech "absent a need to
further a state interest of the highest order.""0 The newspaper
defendant in Daily Mail published the name of a juvenile murder
suspect that it had lawfully obtained from monitoring police radio

71. Id. at 279-80.
72. Id.
73. Id. at 279.
74. 403 U.S. 713 (1971) (per curiam).
75. See William R. Glendon, The Pentagon Papers-Victory for a Free Press, 19

CARDOzO L. REV. 1295 (1998).
76. 403 U.S. at 717 (Black, J., concurring).
77. Id. at 720-21 (Douglas, J., concurring), 735-40 (White, J., concurring), 744

(Marshall, J., concurring).
78. Id. at 733 (White, J., concurring).
79. 443 U.S. 97 (1979).
80. Id. at 103.
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frequencies and interviewing eyewitnesses."' Justice Burger's opinion
in Daily Mail made clear that the issue being addressed was very
narrow and fact-specific, 2 but the Court's reasoning was much more
expansive and articulated what has become known as the "Daily Mail
principle." Namely, "if a newspaper lawfully obtains truthful informa-
tion about a matter of public significance then state officials may not
constitutionally punish publication of the information, absent a need to
further a state interest of the highest order."8 3 The state interest in
Daily Mail, protecting the anonymity of a juvenile offender, was found
insufficient in comparison with the suspension of the newspaper's free
speech rights.8 4 The Court looked to its recent decisions85 and noted
"state action to punish the publication of truthful information seldom
can satisfy constitutional standards." 6

In Florida Star v. B.J.F,s7 the Court extended the Daily Mail
principle to protect a newspaper from liability for publishing information
that it had lawfully obtained through a third-party's violation of a state
statute.88 The newspaper and the sheriff's department were both sued
by a rape victim whose name was published, first in a negligently
prepared, publicly-accessible sheriff's report and subsequently by the
newspaper, based on the sheriff's report.89 The Court applied the Daily
Mail principle to these facts and determined that the Florida statute
prohibiting publication was overly broad and unconstitutional under the
First Amendment. 9 Because the government had furnished the
information, the newspaper was liable neither for the initial "publica-
tion" of the victim's name nor for the other lawfully obtained information
that it eventually published.9 Further, the information related to a
crime and its investigation and was therefore "a matter of paramount
public import."

92

Despite this expansion of the Daily Mail principle to include informa-
tion that was not (like the report in New York Times v. U.S.) lawfully

81. Id. at 99.
82. Id. at 105-06.
83. Id. at 103.
84. Id. at 104.
85. See Landmark Communications, Inc. v. Virginia, 435 U.S. 829 (1978); Cox Broad.

Corp. v. Cohn, 420 U.S. 469 (1975).
86. 443 U.S. at 102.
87. 491 U.S. 524 (1989).
88. Id. at 541.
89. Id. at 527-28.
90. Id. at 541.
91. Id. at 536.
92. Id. at 537.
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acquired from a third party who had illegally acquired or published it,
the Court in its Florida Star decision very carefully tailored its issue and
holding to reserve ruling on anything more than necessary under the
facts.93 Specifically, the Court articulated that "[t]he Daily Mail
principle does not settle the issue whether, in cases where the informa-
tion has been acquired unlawfully by a newspaper ... government may
ever punish not only the unlawful acquisition, but the ensuing publica-
tion as well .... We have no occasion to address [this issue] here."94

The Court also limited its holding by stating "[w]e do not hold that
truthful publication is automatically constitutionally protected, or that
there is no zone of personal privacy within which the State may protect
the individual from intrusion by the press."95

In Boehner v. McDermott,9 6 the District of Columbia Circuit Court of
Appeals upheld the constitutionality of the Electronic Communications
Privacy Act 97 and the corresponding Florida statute,98 holding that the
statute served a substantial governmental interest and only incidentally
restricted speech.99 The statute therefore satisfied the intermediate
level of scrutiny for speech regulations that are content-neutral and of
general applicability.100 The plaintiff, a Republican member of the
House of Representatives, sued his Democratic colleague under 18 U.S.C.
§ 2511(1)(c) 10 for disclosing to newspapers an audio tape recording
containing an illegally intercepted cellular telephone conversation
between the Republican congressman and members of his party's
political leadership. The defendant had no involvement with acquiring
the recording of the intercepted conversation but knew that it had been
illegally intercepted when he provided it to several newspapers for
publication. 10 2  The court of appeals rejected defendant's argument
that § 2511(1)(c) was an overly broad restriction on free speech,
reasoning that what the statute restricted was not "pure speech," but
primarily conduct.'0 3 The court's decision in Boehner was essentially
contemporaneous with the contrary decision of the Third Circuit in

93. Id. at 541.
94. Id. at 535 n.8.
95. Id. at 541.
96. 191 F.3d 463 (D.C. Cir. 1999).
97. 18 U.S.C. § 2510 to -11.
98. FLA. STAT. ANN. § 934.03(1)(c) (2001).
99. 191 F.3d at 468.

100. Id. at 467-69.
101. 18 U.S.C. § 2511 (1)(c) (1998).
102. 191 F.3d at 464-66.
103. Id. at 466.
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Bartnicki v. Vopper.'°4 Because of this conflict in the circuits, the
Supreme Court granted certiorari to resolve the conflict.

III. RATIONALE OF THE COURT

In a majority opinion, the Court in Bartnicki found the federal and
Pennsylvania statutes providing civil liabilities for the subsequent
disclosure of third-party intercepted communications deterred signifi-
cantly more speech than necessary and that the First Amendment
protected the disclosures made by the defendants. °5 In reaching these
conclusions, the majority recognized the significance of the free speech
and privacy interests protected by the antidisclosure provisions of the
wiretap statutes as articulated in Boehner, but remained committed to
the principle of strong First Amendment protection for the publication
of lawfully acquired, truthful information established by Daily Mail and
Florida Star.1 °6

Justice Stevens, writing for the majority, organized the Court's opinion
into six parts and was joined by Justices Kennedy, Souter, and Ginsburg
with Justices Breyer and O'Connor concurring. Part I of the opinion laid
out the facts and Part II the procedural history of the case.' °7 Part III
tracked the historical evolution of the Omnibus Crime Control and Safe
Streets Act of 1968, focusing on the antidisclosure subsection at issue in
this case.' Each of the remaining parts will be addressed individual-
ly below.

In Part IV of the majority opinion, the Court identified three critical
factual matters identified by the respondent and accepted by the
Court." 9 First, neither Vopper nor Yocum played any part in the
illegal interception of the cellular phone conversation."0 Second, both
Vopper and Yocum lawfully possessed the tape recordings of the
conversation, regardless of the legality of the initial source. Here, the
Court drew its first parallel between the facts of this case and Florida
Star."' Third and finally, the subject of the conversation was a matter
of pubic concern. "If the statements about the labor negotiations had

104. 200 F.3d 109 (3d Cir. 1999).
105. 532 U.S. at 534.
106. Id. at 526-28.
107. Id. at 518-22.
108. Id. at 522-24.
109. Id. at 525.
110. Id.
111. Id.
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been made in a public arena-during a bargaining session, for exam-
ple-they would have been newsworthy."112

In Part V of the opinion, the Court looked to the nature of the federal
and state antidisclosure statutes to determine what level of scrutiny
must be applied to determine their constitutionality."8 The Court
identified the stated congressional purpose of the statute was to
"protec[t] the privacy of wire[, electronic,] and oral communications."" 4

The Court noted that the statute did not distinguish based on the
content of communications, but merely the media they were transmitted
in and the nature of their interception."5  The Court also stated,
however, that the absolute prohibition against disclosure was "fairly
characterized as a regulation of pure speech."" 6 In doing so, it agreed
with the Third Circuit below and explicitly rejected the rationale of the
court in Boehner in identifying the "bad act" of § 2511(1)(c) as conduct,
not speech." 7

In Part VI, the Court conducted a detailed analysis of the facts before
it and its precedents in balancing the privacy right against the free
speech guarantees of the First Amendment." 8 The Court first set out
the standard (from Daily Mail and Florida Star) that it has consistently
applied in confronting "'state action to punish the publication of truthful
information,'" and repeated its warning from Florida Star that such
action can "'seldom ... satisfy constitutional standards.'"" 9 The Court
then moved through a careful and calculated narrowing of the issue that
must be addressed under these facts, and how precedent has already
established clear lines of First Amendment protection for publication of
truthful information that is lawfully acquired. 20  The Court noted
that, in New York Times v. United States, it protected the right to
publish classified information of great public concern that was obtained
from documents unlawfully acquired by a third party.12 ' To further
narrow the issue at hand, the Court balanced the interests in preserving

112. Id.
113. Id. at 526-27.
114. Id. at 526 (quoting S. Rep. No. 1097, 90th Cong., 2d Sess. 66 (1968)) (alterations

in original).
115. Id.
116. Id.
117. Id. at 526-27.
118. Id. at 527-35.
119. Id. at 527 (quoting Daily Mail, 443 U.S. at 102).
120. Id. at 527-29.
121. Id. at 528.
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the privacy protection provided by the statutes against the core purposes
of the First Amendment. 1

22

The Court rejected the Government's argument that the statute serves
the important purpose of removing the incentive for parties to intercept
private conversations. 12

' The theory espoused by the Government was
that because many interceptions would never be detected and the
identity of the parties actually making the interception might never
become known, providing an additional punishment for subsequent
publication of the contents of the interception by a person who did not
participate in the prohibited conduct would "dry up the market" for
illegally intercepted communications. 124  The Court rejected this
argument based on the empirical evidence presented by the respondents
in their briefs that "in only [five] of the 206 cases listed ... was the
identity of the interceptor wholly unknown."'2 5 Therefore, because the
several prohibitions against conduct in the statutes would, in the vast
majority of cases, be an effective deterrent to persons wishing to
intercept private communications, the constraint on "pure speech" found
in the subsection punishing subsequent disclosure was unjustified and
fell short of establishing a "need of the highest order."1 26

The Court found the Government's second argument, that the statutes
protected the important interest in privacy of communication, much
stronger and carefully weighed it against the statute's restriction of free
speech.127 At issue were the core purposes of both the First Amend-
ment and the "Right to Privacy" as articulated by Warren and Bran-
deis. 128 In determining the proper balance between the two rights, the
Court relied on its decision in New York Times v. Sullivan and
subsequent decisions that provided a First Amendment shield to speech
about a matter of public concern.'29 The "overriding importance" of the
national commitment to the principle that "debate on public issues
should be uninhibited, robust, and wide-open," and the Court's determi-
nation that the conversation's subject matter was clearly of public
importance demanded that the First Amendment interests determine the
outcome of this case. 130

122. Id. at 533-34.
123. Id. at 532.
124. Id. at 529.
125. Id. at 530 n.15 (citations omitted).
126. Id. at 531-32.
127. Id. at 532-35.
128. Id.
129. Id. at 534-35.
130. Id. at 535.
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In his concurrence, Justice Breyer analyzed the single issue of the
balance between privacy and free speech struck by the majority
opinion.131 Drawing extensively on Brandeis and Warren's "Right to
Privacy" article, he articulated a subtle and important description of the
intended effect of the majority's holding:

[I]n finding a constitutional privilege to publish unlawfully intercepted
conversations of the kind here at issue, the Court does not create a
"piiblic interest" exception that swallows up the statutes' privacy-
protecting general rule. Rather, it finds constitutional protection for
publication of intercepted information of a special kind. Here, the
speakers' privacy expectations are unusually low, and the public
interest in defeating those expectations is unusually high.132

Breyer also pointed out, almost in passing, that legislators and engineers
together might create both better privacy-protecting technologies and
laws. 133

Justice Rehnquist filed a dissent (joined by Justices Scalia and
Thomas) rejecting every aspect of the majority's approach in determining
the result of this case."' First, the dissenters opposed the majority's
rejection of privacy as a compelling state interest sufficient to overcome
the intermediate scrutiny standard required for content-neutral laws of
general applicability. 3 5 Further, the dissent agreed with the District
of Columbia Circuit's decision in Boehner that the antidisclosure
provision punished conduct not "pure speech." 3

Second, the dissenters rejected the majority's adherence to the Daily
Mail principle, distinguishing the facts of this case from Daily Mail and
Florida Star in three important ways.'37 First, the information in
Florida Star had been lawfully obtained from the government itself, and
the government will always have "'less drastic means than punishing
truthful publication ... for guarding against the dissemination of
private facts.'' 138  Second, the information in both Daily Mail and
Florida Star was already "publicly available" at the time the newspapers
printed it. 39 Finally, Daily Mail and Florida Star were improperly
concerned with the fear of any possible media "self-censorship" that

131. Id. at 535-41 (Breyer, J., concurring).
132. Id. at 540.
133. Id. at 541.
134. Id. at 541-56 (Rehnquist, C.J., dissenting).
135. Id. at 545.
136. Id. at 544-45.
137. Id. at 545-46.
138. Id. at 546 (quoting Fla. Star, 491 U.S. at 534).
139. Id.
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statutes such as those at issue in this case might cause.14 ° Justice
Rehnquist asserted that self-censorship of the media is an important
aspect of the right to privacy, not a state-imposed constraint on free
speech.'

Finally, the dissenters argued that the intent of the federal and state
legislatures in providing this broad privacy protection to oral, wire, and
electronic communications should be acknowledged and supported.'42

"[T]he Court's decision to hold these statutes unconstitutional rests upon
nothing more than the bald substitution of its own prognostications in
place of the reasoned judgment of [fourty-one] legislative bodies and the
United States Congress." 4 ' In analyzing the intent of the federal and
state legislatures, Justice Rehnquist recognized the core principles of
Brandeis and Warren's "Right to Privacy" have been, as they advocated
over a century ago, adopted by lawmakers as important enough to
enhance beyond their common-law origins.144

IV. IMPLICATIONS

In Bartnicki, the Court reinforced the First Amendment shield
protecting the publication of truthful information of public concern that
was lawfully acquired by the publisher, regardless of whether the initial
acquisition of the information was legal.'45 In coming to this holding,
the Court explicitly refused to rule on two broader, related issues: first,
"whether truthful publication may ever be punished consistent with the
First Amendment;"'48 and second, "whether in cases where information
has been acquired unlawfully by a newspaper... government may ever
punish not only the unlawful acquisition, but the ensuing publication as
well."'

147

The implications of this decision could have, as Justice Rehnquist's
dissent cautioned, a disastrous impact on the individual right of privacy
as it relates to media publication. 14 Coupled with the holding of New
York Times v. Sullivan, the decision in Bartnicki requires that the media
only lack actual malice to avoid liability for publishing information of
"public concern"-regardless of the privacy interests of the subjects or

140. Id. at 547.
141. Id.
142. Id. at 549 (Rehnquist, C.J., dissenting).
143. Id. at 552 (Rehnquist, C.J., dissenting).
144. Id. at 553 (Rehnquist, C.J., dissenting).
145. 532 U.S. at 533-34.
146. Id. at 529.
147. Id. at 528 (quoting Fla. Star, 491 U.S. at 535 n.8).
148. Id. at 541-42 (Rehnquist, C.J., dissenting).
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the legality of the source. The "anonymous source," ubiquitous in
American journalism, is now empowered to violate almost any law and
trespass, eavesdrop, or intercept in the search for information, without
tainting that same information beyond the point where it is publishable.
Only the as-yet-undefined lower limit of what "public interest" is
(protecting individual privacy) and the upper limits of "compelling
governmental interest" (not reached by the classified reports of New York
Times v. United States) show any possible constraint on the right to
publish information illegally obtained by a third party.

Future decisions applying the federal and state antidisclosure
provisions of wiretapping statutes will likely focus on the line that
separates "private" interests from "public" interests. Florida Star and
Daily Mail both established that the facts of criminal investigations and
criminal trials were of public importance.149 Will the facts of open civil
proceedings be regarded as equally public? Merely closing proceedings
(civil or criminal) to the public will, following Bartnicki, only prevent the
first person to violate the secrecy of the proceeding from publishing the
information without punishment. A "bright line" test is unlikely to
emerge from the necessarily fact-specific examination of what is public
and what is private.

So, what remains of Brandeis and Warren's important privacy right?
Quite possibly, very little. After the Court's acceptance that the cellular
telephone conversations between union officials about ongoing negotia-
tions was of public interest, the thresholds for determining what is of
"public interest" and who are "public figures" is likely to be very low.
Similarly, the "actual malice" requirement from Sullivan5 directly
contradicts Brandeis and Warren's assertion that the truth of the
published information or the absence of "malice" in the publisher do not
provide a defense.'51 Whether the current laws protecting individual
privacy would protect Mr. and Mrs. Brandeis's lavish Back Bay parties
from the gossip reporters of the Saturday Evening Gazette would
probably be a close question.

Bartnicki makes it apparent that legislatures can protect the privacy
of communications only so far as the illegal act of interception is
concerned. While the majority asserted that, in most cases applying the
federal statute, the identity of the person intercepting the communica-
tion was known, the total number of cases was only just over two
hundred.'52 Increasing the civil or criminal penalties for the act of

149. See supra text accompanying notes 79-95.
150. 376 U.S. at 279-80.
151. Brandeis & Warren, supra note 27, at 218.
152. 532 U.S. at 530 n.15.
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intercepting may be a valid method of reinforcing the privacy right that
the Court reduced in this opinion. The Court's elimination of the
liability for secondary publishing of the intercepted communications,
however, may have eliminated the leverage necessary for plaintiffs or
the government to reveal the identity of the interceptor. Certainly, the
person who publishes an illegally intercepted communication is easier for
a plaintiff to identify than the person who made the actual interception.

Viewed in the most favorable light, Bartnicki stands for the Court's
continued support of two of the most important civil rights-free speech
and free press. The possibility of chilling speech through press self-
censorship (first articulated in Sullivan... and emphasized in Bart-
nicki1.4) would be undesirable in light of the First Amendment's
guarantees. The ability of the press to truthfully report on any issue of
genuine public concern without fear of civil or criminal liability promotes
uninhibited and robust debate of public issues and the transparency of
government at all levels. However, while the decision in Bartnicki does
extend the First Amendment's shield dramatically, the Court clearly did
not make that shield an absolute right to publish any truthful informa-
tion--only issues of genuine public concern. 155

While Bartnicki did not deal directly with the protection of an
individual privacy right against government intrusion, the events of
September 11, 2001, and the ensuing antiterrorism legislation making
its way through Congress at the time of this writing raise serious
questions about the future of privacy. For example, the Justice
Department's use of the administrative law system, as opposed to the
federal criminal justice system, has allowed it to monitor the attorney-
client conversations of suspected terrorists being held on immigration
grounds. Similarly, appropriations in Congress have included consider-
ably greater funding for domestic electronic intelligence, including
National Security Agency telephone monitoring and the Justice
Department's internet surveillance technology-the ominously named
"Carnivore."

KELLY 0. WALLACE

153. 376 U.S. at 275.
154. 532 U.S. at 534.
155. Id. at 533-35.
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