
Comment

Doing an End Run Around Damage Caps:
Pollard v. E.L DuPont de Nemours and

Unlimited Front Pay

When Congress passed the Civil Rights Act of 1991 ("the Act"),' it
sought to expand the remedies available to plaintiffs in Title VII actions
for employment discrimination. 2 Prior to passage of the Act, a success-
ful plaintiff in a Title VII action was entitled to limited relief. Section
706(g) of the Equal Employment Opportunity Act of 1972 provided that
a court could enjoin the employer from engaging in illegal discrimina-
tion3 and order affirmative relief, "which may include, but is not limited

1. Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071 (1991) (codified as
amended at 42 U.S.C. § 1981a (1994)).

2. Id.
3. Illegal discrimination is defined in section 706(a)(1)-(2):

It shall be an unlawful employment practice for an employer--(1) to fail or refuse
to hire or to discharge any individual, or otherwise to discriminate against any
individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individual's race, color, religion, sex, or national
origin; or (2) to limit, segregate, or classify his employees or applicants for
employment in any way which would deprive or tend to deprive any individual of

employment opportunities or otherwise adversely affect his status as an employee,
because of such individual's race, color, religion, sex, or national origin.

42 U.S.C. § 2000e-2(a) (1994).
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to, reinstatement or hiring of employees, with or without back pay...
or any other equitable relief as the court deems appropriate."4 But Title
VII plaintiffs rarely got compensatory or punitive damages. The statute
was silent on the issue of such damages, and courts were extremely
reluctant to award them.5

As a practical matter, financial awards under Title VII were almost
exclusively in the form of front pay and back pay.6 These actual
damages might be rather small and could be further limited by the
plaintiff's duty to mitigate her damages.7 This meant that plaintiffs
often had little or no financial incentive to pursue their claims (assuming
they could find attorneys willing to represent them).' For victims of

4. Id. § 2000e-5(g)(1). As enacted in 1964, the Act did not include the last phrase.
Congress expanded the courts' remedial discretion with the 1972 amendments, adding to
section 706(g) the phrase "or any other equitable relief as the court deems appropriate."
Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 103, 104-07.

5.
The reasons for denying the award of compensatory and punitive damages were
many: First, the remedial section of the statute spoke of equitable relief only.
Second, the legislative history of Title VII suggested that the only legal remedies
intended for use were those cited in the remedial section. Third, the remedies of
Title VII were modeled closely upon those of the National Labor Relations Act,
under which punitive damages may not be awarded. Fourth, Title VIII of the
Civil Rights Act, dealing with housing, expressly provided for punitive damages,
while Title VII was silent on the matter, suggesting that Congress knew how to
provide for punitive damages and chose not to. And, while the Supreme Court did
not address the issue, it did, in another context, note the holdings of a majority
of federal courts, that Title VII did not permit awards of "general or punitive
damages."

5 LEX K. LARSON, EMPLOYMENT DISCRIMINATION § 93.02 (2d ed. 2001).
6. This led many plaintiffs' lawyers to attempt to plead their clients' cases under 42

U.S.C. § 1981, rather than Title VII. Section 1981, which dealt with race discrimination,
allowed a prevailing plaintiff to collect compensatory and punitive damages. By contrast,
a plaintiff whose claim fell under Title VII, but not section 1981-such as for discrimina-
tion based on gender or religion-could not seek compensatory or punitive damages. A
section-by-section analysis of the Civil Rights Act of 1991, included in an "interpretive
memorandum" prepared by its sponsors, noted, "[Ilt is simply untenable to continue any
longer the disparity in the civil rights laws which permits the recovery of compensatory
and punitive damages in cases of intentional race discrimination but to deny these same
remedies to victims of other forms of discrimination." 137 CONG. REc. H9526 (daily ed.
Nov. 7, 1991) (interpretive memorandum of Rep. Edwards).

7. "Interim earnings or amounts earnable with reasonable diligence by the person or
persons discriminated against shall operate to reduce the back pay otherwise allowable."
42 U.S.C. § 2000e-5(g)(1). Courts have applied this same requirement to front pay awards.

8. Title VII does provide for a statutory award of attorney fees to a prevailing plaintiff.
42 U.S.C. § 2000e-5(k). Still, such cases lacked the potential for a contingent percentage
of a large award.
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sexual harassment, a form of discrimination,9 there was even less
reason, at least monetarily, to bring suit. A victim who could prove she
was subject to a hostile working environment, but who had suffered no
corresponding financial loss such as termination or demotion, was
entitled to no damages award at all.1" As Representative Hawkins
noted during the debate on the 1991 Act, "There is little incentive for a
plaintiff to bring a [T]itle VII suit when the best that she can hope for
is an order to her supervisor and to her employer to treat her with the
dignity she deserves and the costs of bringing her suit.""

The bill that passed Congress in November 1991 was a compromise.
Representative Hughes told his colleagues that the bill was "not a
perfect bill by any means, but its flaws are significantly outweighed by
its virtues." 2 One of the flaws of the bill, in Representative Hughes's
opinion, was the cap it set on compensatory and punitive damages. 3

Some legislators were dismayed by the bill's expansion of tort remedies
for employment discrimination, especially because the new remedies
were accompanied by the right to a jury trial, 4 previously unavailable
in such cases.'5 The compromise was to allow compensatory and
punitive damages when the plaintiff was able to prove intentional
discrimination," but to limit those damages according to the employer's
size. The caps were set at $50,000 for an employer with 15 to 100
employees; $100,000 for an employer with 101 to 200 employees;

9. Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57 (1986).
10. "[Ejven if unlawful discrimination was proved, under prior law a Title VII plaintiff

could not recover monetary relief unless the discrimination was also found to have some
concrete effect on the plaintiffs employment status, such as a denied promotion, a
differential in compensation, or termination." Landgraf v. USI Film Prods., 511 U.S. 244,
254 (1994).

11. 136 CONG. REC. E2478 (daily ed. July 25, 1990) (statement of Rep. Hawkins).
12. 137 CONG. REC. H9542 (daily ed. Nov. 7, 1991) (statement of Rep. Hughes).
13. Representative Hughes, while supporting the limit on punitive damages, criticized

the caps on compensatory damages as "arbitrary limits that may or may not fall short of
the actual costs of discrimination to victims." Id.

14. 42 U.S.C. § 1981a(c).
15. Representative Hyde said he was "troubled that we are imposing a tort system,

with jury trials, on labor relations." He cited medical malpractice and product liability
cases as examples of "lawyers' bonanza[s]," saying they had "wreaked havoc on the
insurance industry and business. But the lawyers go on forever. God bless lawyers. They
are the survivors." 137 CONG. REC. H9543 (daily ed. Nov. 7, 1991) (statement of Rep.
Hyde).

16. Compensatory and punitive damages are not available in disparate impact cases.
42 U.S.C. § 1981a(a)(1), (2). In addition to the prohibition on intentional discrimination
found in Title VII, the remedies found in the Civil Rights Act of 1991 also cover violations
of section 501 of the Rehabilitation Act and the Americans with Disabilities Act. 42 U.S.C.
§ 1981a(a)(2) (2000).
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$200,000 for an employer with 201 to 500 employees; and $300,000 for
an employer with more than 500 employees.17

Because it was a compromise, the Act left many questions to be
answered by the courts.'" One such question was exactly what types
of damages were classified as "compensatory" and thus subject to the
caps. By the Act's plain language, compensatory damages were defined
to include "future pecuniary losses, emotional pain, suffering, inconve-
nience, mental anguish, loss of enjoyment of life, and other nonpecuniary
losses."19 The Act also provided that compensatory damages did not
include "backpay, interest on backpay, or any other type of relief
authorized under section 706(g)" of Title VII.2 ° These previously
available remedies were left intact; because they were not defined as
"compensatory damages" under the new statute, they were not subject
to the caps. As before, trial courts could award these damages in
amounts exceeding $300,000, subject to the plaintiff's ability to prove her
damages.

Not specifically mentioned in the Act was "front pay," monetary relief
awarded in lieu of reinstatement. Of course, front pay was not
mentioned by name in section 706(g) either. It was a creation of the
courts, originally designed as a form of "make-whole" relief for plaintiffs
who should be restored to their jobs, but whose reinstatement was not
an available option at the time of judgment.2 In its initial conception,

17. .42 U.S.C. § 1981a(b)(3).
18. In addition to the issue presented here (whether front pay is to be considered a

form of compensatory damages), courts have grappled with whether the new statute was
to be applied retroactively and whether the caps were to be applied on a per-claim or per-
lawsuit basis, among other matters. See Ambiguities in Civil Rights Law Still Must be
Resolved by Courts, DAILY LAB. REP. (BNA), No. 238, at C-1 (Dec. 11, 1991). One
commentator complained that Pollard

illustrates vividly what happens when Congress is unable to reach common
ground on the meaning of fundamental provisions in legislation that it passes.
The Civil Rights Act of 1991 was the product of a bitterly fought political war,
complete with rancorous debate, a presidential veto, legislative compromise, and
deliberate ambiguity. In such circumstances, the Court is left to determine the
"intent" of a legislature that plainly failed to speak with one voice, and to
accomplish the delicate policy balancing that, by the Court's own admission, it is
illsuited to perform.

Ian Heath Gershengorn, Is an Award of "Front Pay" Under Title VII Subject to the Cap
Imposed by the Civil Rights Act of 1991?, 7 PREVIEW U.S. SUP. CT. CAS. 390 (2001).

19. 42 U.S.C. § 1981a(b)(3).
20. Id. § 1981a(b)(2).
21. Treatises and commentators often cite the leading case on this issue as Patterson

v. American Tobacco Co., 535 F.2d 257 (4th Cir. 1976). The court in that case held that
when a plaintiff could not be immediately restored to his rightful position, back pay "should
be supplemented by an award equal to the estimated present value of lost earnings that
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front pay involved a situation when reinstatement of the plaintiff would
affect the rights of innocent parties, by "bumping" other employees out
of their jobs in order to restore the plaintiff to his rightful position.
Front pay was conceived as essentially the same thing as back pay, but
covered a different time period. Back pay was awarded for damages
from the time of the injury until the court's decision; front pay covered
the period from the court's decision until the plaintiff's reinstatement.

By the time of the 1991 Act, the concept of front pay had been
expanded to include situations in which the court believed reinstatement
was impractical due to hostility between the parties, including antago-
nism that developed as a result of the litigation itself.22 The remedy
had been used for almost two decades, and there was little doubt that it
could be used after passage of the Act. The question was its status:
Was it a pre-existing remedy, and thus excluded from compensatory
damages and exempt from the caps? Or had the Act, by defining
compensatory damages as "future pecuniary loss," reclassified front pay
so that it would be subject to the new statutory limits on damages?

Most circuits ruling on the issue determined that front pay was not a
form of compensatory damages, but rather a remedy that was previously
available and therefore unaffected by the Act. The Sixth Circuit
disagreed, however, and its decision in Pollard v. E.I. DuPont de
Nemours Co.23 capped a sexual harassment victim's front pay at
$300,000.24 The Supreme Court reversed that decision in 2001,25

holding that front pay is a remedy authorized by section 706(g) and that
Congress "did not limit the availability of such awards in § 1981a. 26

In an opinion by Justice Thomas, the Court said that Congress "sought
to expand the available remedies by permitting the recovery of compen-
satory and punitive damages in addition to previously available
remedies, such as front pay."27 The case was remanded,28 with the

are reasonably likely to occur between the date of judgment and the time when the
employee can assume his new position." Id. at 269. But district courts had awarded front

pay in Title VII cases as early as 1971, although not always calling it by that name. It was

often described simply as postjudgment back pay. According to Pollard's brief, the "earliest
reported case using this term appears to be White v. Carolina Paperboard Corp., 1975

WL250 *8 (W.D.N.C., affd, 564 F.2d 1073 (4th Cir. 1977)." Brief for Petitioner at *15 n8,
Pollard v. E.I. du Pont de Nemours Co., 532 U.S. 843, 121 S. Ct. 1946 (2001) (No. 00-763).

22. See, e.g., Spulak v. K Mart Corp., 894 F.2d 1150, 1157-58 (10th Cir. 1990).
23. 213 F.3d 933 (6th Cir. 2000).
24. Id. at 945.
25. Pollard v. E.I. DuPont de Nemours Co., 121 S. Ct. 1946 (2001).
26. 121 S. Ct. at 1952.
27. Id.
28. Id.
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plaintiff now free to seek the $800,000 front pay award she initially
requested.29

This Comment examines the import of the Court's decision in light of
the substantial discretion awarded to trial courts in fashioning remedies
for employment discrimination. Part I reviews the lower court decisions
in Pollard, including a recitation of the particularly egregious set of facts
that gave rise to this case. Part II outlines the Supreme Court's
decision, which reversed the Sixth Circuit. Part III identifies the issue
not squarely addressed in Pollard: When is front pay an appropriate
remedy? Part IV thus presents the problem not confronted by the
Supreme Court in that case-the temptation of lower courts to award
punitive damages in the guise of "front pay," thus evading the caps
imposed by the Act. Part IV presents a workable model for front pay
awards, drawn from an earlier Sixth Circuit decision, and shows how a
similar model was applied in a district court decision with facts as
egregious as those in the Pollard case.

I. A "CAMPAIGN OF HARASSMENT" LEADS TO A $407,364 AWARD

Sharon Pollard went to work for DuPont in 1977 and was promoted
within a year. In 1987 she was promoted again, to the position of
operator in the hydrogen peroxide area. Pollard was one of four women
in the peroxide area; the other 24 employees were male.3" The district
court opinion noted that it was "common knowledge" in the peroxide
area that many of the men in that area "did not approve of women
working in peroxide."3 ' Indeed, while Pollard worked on the "C" shift
as an operator, one of the assistant operators refused to take direction
from her.3 2 He left a Bible on her desk opened to a passage which read,
"I do not permit a woman to teach or have authority over a man. She
must be silent."3

3

In 1992 Pollard transferred to the "A" shift. The only woman on the
shift, she worked with six men in addition to her supervisor.3 4 Initial-
ly, the members of the shift "got along well," eating their meals together
and talking "regularly about their lives outside of work."35 That
changed in February 1994 when DuPont decided to participate in "Take

29. See Marcia Coyle, Pay Ruling Will Hurt Business, NAT'L L.J., June 18, 2001, at Al.
30. Pollard v. E.I. DuPont de Nemours, Inc., 16 F. Supp. 2d 913, 914, 914 n.1 (W.D.

Tenn. 1998).
31. Id. at 915.
32. Id. at 914.
33. Id. The quoted passage is found in I Timothy 2:11. Id. at 920.
34. Id. at 914-15.
35. Id. at 915.
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Your Daughters to Work Day." Pollard was asked to meet some girls
visiting the plant that day in order to talk with them about her job. A
number of men throughout the plant were opposed to DuPont's
sponsorship of this event.8 When Pollard discussed it with men on her
shift, two of them, Steve Carney and Jerry Lee, "made clear that they
were against it."37

Subsequently, the "atmosphere on the shift began to change.""
Pollard testified, "If I came into the lunchroom, nobody would sit down
at the table with me. If I sat down at a table that someone was already
sitting at, they would get up and leave."3" At trial, some members of
the shift testified that they were following the instructions of Carney.4"
Carney admitted at trial that he often referred to women as "heifers"
and to Pollard as a "bitch."41 The district court found that Carney's
behavior was not merely annoying; it bordered on dangerous.42 In
addition to encouraging his coworkers not to eat with Pollard or talk
with her, he would set off alarms in her area, "causing her to run around
the peroxide area in search of a nonexistent problem."43 On several
occasions, when actual alarms should have been called in Pollard's area,
Carney failed to alert her.4 When Pollard did not respond, "it would
appear to the ... operator on the next shift that she was not doing her
job."45 Carney also instructed coworkers to remove vaporizers from
tanks Pollard was responsible for monitoring.4 6 Early removal of the
vaporizers could result in a weakened product or insufficient production
for the shift, "again making it appear as if [Pollard] was not competently
executing her job duties."4

1

Pollard frequently mentioned these incidents to her supervisor, David
Swartz, but Swartz did little to resolve the situation. In the summer of
1994, Pollard came to work one day and found that both of the tires on
her bicycle had been slit open. She again complained to Swartz, saying
that she thought Carney was responsible. But Carney denied it, and
Swartz let the matter drop. In December 1994 when the tension on the

36. Id.
37. Id.
38. Id.
39. Id.
40. Id.
41. Id.
42. Id. at 922.
43. Id. at 916.
44. Id. at 917.
45. Id.
46. Id.
47. Id.
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shift had been going on for several months with no signs of improve-
ment, two shift members approached Swartz and asked him to call a
meeting to discuss the problems. Carney was on vacation when the
meeting was held. Pollard discussed her frustrations, and the men told
her that Carney had encouraged them not to talk to her.48

Carney returned from vacation the following week and was "furious"
to learn that a meeting had been held in his absence. 49 He "demanded
that another meeting be held."5 ° At the meeting, Carney "got in
[Pollard's] face" and said, "Nobody in this area likes you, you're here all
alone, it's all your own fault."5 ' Pollard turned to Swartz and "asked
him if he was going to permit Carney to speak to her in that manner."52

Swartz then said, "I think that's enough," and the meeting "ended with
no further resolution of the issues."" The tension and hostility on the
shift continued unabated, and Pollard complained to Swartz that the
environment was "intolerable."4 Swartz, the district court found, "took
no action to help her."55

Swartz was not the only DuPont manager who was made aware of
Pollard's problems. Pollard attended meetings of the company's
Women's Network, where Beth Basham, a unit supervisor for the
peroxide area, heard her complain about her coworkers. In May 1995
the Women's Network held a meeting at which the speaker was Bernie
Scales, a specialist in diversity training from the company's headquar-
ters. Pollard spoke to Scales about the harassment she was enduring,
and Scales later recounted their discussion to the plant's manager and
employee relations manager. 6 The employee relations manager spoke
to Carney about his behavior, but "Carney never received a formal
written reprimand, was never suspended from his job, and was never
transferred to another shift, demoted, or terminated."5 7

Carney's behavior improved for about a month, but then the tension
and hostility returned.58 Pollard asked Swartz to "'just get me off this
shift, nothing's changed and I can't take it."'59 The next day, Swartz

48. Id. at 918.
49. Id.
50. Id.
51. Id.
52. Id.
53. Id.
54. Id.
55. Id.
56. Id. at 919.
57. Id.
58. Id. at 920.
59. Id.
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informed her that a position was available on another shift. However,
Pollard did not want to take the position, because it was on the same
shift with the man who had refused to take direction from her in her
previous job. On July 28, 1995, in her mailbox at work Pollard found a
highlighted copy of the same Bible verse that her coworker had put on
her desk when he refused to take direction from her. She left and never
returned to work at DuPont. The other members of the shift celebrated
Pollard's departure with a party, taping balloons to the ceiling and
holding a fish fry.60

Suffering from nightmares, nausea, anxiety, and sleeplessness, Pollard
went on disability leave.6 Over the next six months, she saw a
number of psychologists and psychiatrists that DuPont required her to
visit. At least two diagnosed her as having posttraumatic stress
disorder, and one said she could not return to work. DuPont, however,
scheduled a "return to work" meeting for Pollard in February 1996.62
At the meeting, DuPont managers would not guarantee that Pollard
would not be put back on a shift with Carney.63 Pollard said she could
not return to work under those conditions, and DuPont terminated
her.6'

Pollard sued under Title VII, and the case was tried before Judge Jon
P. McCalla.6" Judge McCalla concluded that Pollard had "unequivocal-
ly established that the harassment she experienced was based on her
gender"66 and was therefore a violation of Title VII. 67 The "campaign
of harassment being waged against plaintiff" was, he wrote, "reprehensi-
ble. This is a case of wretched indifference to an employee who was
slowly drowning in an environment that was completely unacceptable,
while her employer sat by and watched."" Judge McCalla awarded
Pollard, who had earned approximately $60,000 per year, $107,364 in
back pay and accrued benefits.6 9 He also awarded her $300,000 in
compensatory damages, writing that he found the award "insufficient to
compensate plaintiff for the psychological damage, pain, and humiliation
she has suffered, in addition to the loss of a lucrative career and secure

60. Id.
61. Id. at 923.
62. Id. at 920-21.
63. Id. at 921.
64. Id.
65. Id. at 914.
66. Id. at 921.
67. Id.
68. Id. at 923-24.
69. Id. at 924.
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retirement."7" However, Judge McCalla noted the Sixth Circuit Court
of Appeals decision in Hudson v. Reno,71 in which the court concluded
that front pay is "subject to the caps on future pecuniary losses as
provided in § 1981a(b)(3) because front pay is a 'future pecuniary
loss.' 72

Because Judge McCalla's award of $300,000 in compensatory damages
reached the statutory cap, he was precluded from awarding punitive
damages.7" He wrote, "For the record, however, the Court finds that
punitive damages are justified in this case, as defendant has 'engaged
in a discriminatory practice with malice or with reckless indifference to
the federally protected rights of an aggrieved individual.'"" 4 Absent the
statutory cap, he said, "the Court would have awarded punitive damages
based upon DuPont's repeated failure to remedy this egregious
situation. "

01

Both Pollard and DuPont appealed.7
' DuPont contended, among

other things, that there was no harassment or discrimination, and that
judicial bias and hostility prevented it from receiving a fair trial.
Pollard argued, among other things, that front pay should not be subject
to a limitation on damages under section 1981 a.77  The Sixth Circuit
Court of Appeals affirmed the trial court's finding of liability and the
award of front pay.7 8 Like Judge McCalla, the three judge panel
professed a "sense of moral outrage that DuPont managers allowed the
conduct of the men in the peroxide area to persist for years in si-
lence."79 But the court noted Hudson, and said, "[Olur hands are tied.
One panel of this court may not overturn the decision of another panel
of this court-that may only be accomplished through an en banc
consideration of the argument."0 The Sixth Circuit declined to rehear
the case en banc."1

70. Id. at 924 n.19.
71. 130 F.3d 1193 (6th Cir. 1997).
72. 16 F. Supp. 2d at 924 n.19 (quoting Hudson, 130 F.3d at 1204).
73. Id.
74. Id. (quoting 42 U.S.C. § 1981a(b)(1)).
75. Id.
76. Pollard, 213 F.3d at 933.
77. Id. at 937.
78. Id. at 947. The appeals court reversed the district court's decision to grant

summary judgment to DuPont on Pollard's state law claim of intentional infliction of
emotional distress. Id.

79. Id.
80. Id. at 945.
81. Pollard v. E.I. DuPont de Nemours Co., No. 98-6317/98-6319/99-5125, 2000 U.S.

App. LEXIS 23447 (6th Cir. Aug. 25, 2000).
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II. SUPREME COURT: CAPS INAPPLICABLE TO BACK PAY

The Supreme Court granted certiorari to resolve a conflict in the
circuits on the matter of front pay's relationship to the statutory caps.8 2

The Court noted that the Sixth Circuit's decision in Hudson was
contrary to the conclusion reached by the other circuits that had
addressed the issue of front pay as an element of compensatory
damages.8" Justice Thomas, writing a brief opinion joined by every
member of the Court except Justice O'Connor,s4 sided with the majority
of the circuits: "W]e conclude that front pay is not an element of
compensatory damages within the meaning of § 1981a, and, therefore,
we hold that the statutory cap of § 1981a(b)(3) is inapplicable to front
pay."

85

Justice Thomas noted that section 706(g) "closely tracked the language
of § 10(c) of the National Labor Relations Act (NLRA)," ss and that the
Court could therefore look to the NLRA for "guidance as to the proper
meaning of the same language in § 706(g) of Title VII."s7 The National
Labor Relations Board, long before enactment of the Civil Rights Act of
1964, awarded what it called "backpay" up to the date the employee was
reinstated to the position he would have been in absent the employer's
violation of the NLRA--even if the reinstatement occurred after the
judgment.8 8 Courts interpreting Title VII did the same as early as
1971,"9 and in modern parlance the portion of the award for damages
occurring after the date of judgment came to be known as "front pay." °

The 1972 amendments to the Civil Rights Act of 1964 expanded
section 706(g) to allow courts to award "any other equitable relief as the
court deems appropriate."9' Justice Thomas explained that after the

82. Pollard, 121 S. Ct. at 1949.
83. Id. (citing Pals v. Schepel Buick & GMC Truck, Inc., 220 F.3d 495 (7th Cir. 2000);

Kramer v. Logan County Sch. Dist. No. R-1, 157 F.3d 620 (8th Cir. 1998); Gotthardt v.
Nat'l R.R. Passenger Corp., 191 F.3d 1148 (9th Cir. 1999); Medlock v. Ortho Biotech, Inc.,
164 F.3d 545 (10th Cir. 1999); EEOC v. W & 0 Inc., 213 F.3d 600 (11th Cir. 2000); and
Martini v. Fed. Nat. Mortgage Ass'n, 178 F.3d 1336 (D.C. Cir. 1999)).

84. Justice O'Connor recused herself from the case because of personal investments in
DuPont. Michael R. Triplett, Supreme Court Hears Oral Arguments on Subjecting Front
Pay to Title VII Caps, DAILY LAB. REP. (BNA), No. 79, at AA-4 (Apr. 24, 2001).

85. 121 S. Ct. at 1949.
86. 29 U.S.C. § 160(c) (1998).
87. 121 S. Ct. at 1949-50 (internal citation omitted).
88. Id. at 1950 (citing cases).
89. Id.
90. Id.
91. Equal Employment Opportunity Act, Pub. L. No. 92-261, § 4, 86 Stat. 103 (1972).
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amendment, "courts endorsed a broad view of front pay,"92 and by 1991,
"virtually all of the courts of appeals had recognized that 'front pay' was
a remedy authorized under § 706(g)."93 The Civil Rights Act of 1991
did not further amend section 706(g); it merely "expanded the remedies
available in cases of intentional employment discrimination to include
compensatory and punitive damages."94 Thus, all remedies previously
available under section 706(g) continued to be available. "Congress...
made [it] clear through the plain language of the statute that the
remedies newly authorized under § 1981a were in addition to the relief
authorized by § 706(g)."9 5

Interestingly, the opinion made no mention of a point that was
extensively briefed by both parties and was also the subject of question-
ing at oral argument. DuPont argued that front pay was a legal, not an
equitable remedy.96 In its initial brief, DuPont argued that "front pay,
a monetary damage award, is a classic legal remedy under this Court's
jurisprudence."9" This idea, although accepted by the Sixth Circuit,
was not the view of the other appeals courts.9" Other appellate courts
addressing the issue regarded front pay as an equitable remedy. These
appellate courts took the view that because reinstatement was undeni-
ably an equitable remedy, a monetary award (front pay) made in lieu of
reinstatement, was also equitable in nature.

DuPont argued that "monetary compensation does not lose its status
[as] a legal remedy because it is awarded instead of an equitable remedy
which cannot be accomplished." 9 Front pay, according to DuPont,
should be considered "prospective damages," and thus treated "in the
same manner [ as normal legal remedies."' 0 At oral argument, one
of the justices questioned Pollard's counsel on the point."0 ' The
attorney, Kathleen L. Caldwell, said that damages were "a portion or a
type of equitable relief which have been fashioned and made available

92. 121 S. Ct. at 1950.
93. Id.
94. Id. at 1951.
95. Id.
96. Respondent's Brief at 17, Pollard, 121 S. Ct. 1946 (2001) (No. 00-763).
97. Id.
98. See W&O, 213 F.3d at 618; Gotthardt, 191 F.3d at 1154; McCue v. Kansas Dep't

of Human Res., 165 F.3d 784, 792 (10th Cir. 1999).
99. Respondent's Brief at 20, Pollard, 121 S. Ct. 1946 (No. 00-763).

100. Id. at 23. Later in its brief, DuPont went on to argue that courts were not even
authorized to award front pay prior to 1991. DuPont contended that front pay was not a
type of equitable relief that federal courts had power to grant, pointing out that no express
mandate of Congress or the Supreme Court authorized it. Id. at 34-41.

101. Tr. Of Oral Argument at 11, Pollard, 121 S. Ct. 1946 (2001) (No. 00-763).
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under Title VII." °2 One justice said, "Well, that's just contrary to the
most fundamental understanding of the difference between equity and
law. The law awards damages. Equity awards other kinds of relief
when damages are not sufficient." 10 3 After Caldwell pointed out the
connection between reinstatement and front pay as alternative remedies
for the same underlying harm, another justice asked, "Are you saying
... that front pay is post-judgment back pay, that is, that they are
identical animals, and Congress characterized backpay as equita-
ble?"0 4 Caldwell responded, "Absolutely."'05

The issue is not just one of semantics. The characterization of front
pay as equitable or legal affects more than its inclusion in "future
pecuniary losses." It also brings up the question whether, under the
Civil Rights Act of 1991, front pay decisions are to be made by the trial
judge or the jury.10 6 The Tenth Circuit observed in 1999, "Although
this issue has not been decided expressly, courts generally take it upon
themselves to calculate front pay as an equitable remedy under [the
1964 Act]."107 But the Sixth Circuit held in Hudson, "[A]lthough it is
for the court to determine whether front pay is appropriate in lieu of
reinstatement, the determination of the amount of any such award is a
matter for the jury to decide."'08 The Supreme Court did not address
these questions, virtually ensuring that the Civil Rights Act of 1991 will
have another day in court to determine its proper interpretation.0 9

The Court also avoided answering another question, one that goes to
the heart of this issue. Justice Thomas wrote, "For the purposes of this
opinion, it is not necessary for us to explain when front pay is an

102. Id.
103. Id.
104. Id. at 12-13.
105. Id. at 13.
106. It should be remembered that not every Title VII case will have a jury. Even after

1991, some plaintiffs, including Sharon Pollard, do not request a jury trial.
107. McCue, 165 F.3d at 792.
108. 130 F.3d at 1203-04.
109. The Court did cite with approval a Third Circuit case stating, "A front pay ...

award is the monetary equivalent of the equitable remedy of reinstatement." 121 S. Ct.
at 1952 n.3 (quoting Blum v. Witco Chem. Corp., 829 F.2d 367, 383 (3d Cir. 1987)). But
the mention was made in a footnote, and the case cited was decided prior to the passage
of the 1991 Act. Moreover, the Court made no mention at all of the division of responsibili-
ty between judge and jury.

For an argument that front pay is a legal remedy and should be calculated by the jury,
see Lisa von der Mehden, Comment, The Role of the Jury and the Court in Assessing Front
Pay Awards Under the Age Discrimination in Employment Act, 58 U. CHI. L. REV. 1475
(1991).
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appropriate remedy."" °  It goes without saying that the Court also
declined to explain how a front pay remedy should be crafted. Freed of
the constraints of the compensatory damages caps, front pay apparently
has no limit.

III. WANT TO AVOID THE CAPS? JUST CALL IT "FRONT PAY"

Did the Supreme Court get it right in Pollard? It would seem so.
Justice Thomas gave a well reasoned explanation that focused on the
statute's language and the intent of Congress in passing the statute.
Why, then, is one left with the uneasy feeling that the prospect of
windfall judgments in the form of "front pay" is decidedly not what
Congress intended? Perhaps it is because courts are choosing to call
monetary awards "front pay" in an attempt to avoid the caps on what
would otherwise be called "punitive damages.""

Pollard is a primary example. While there is no doubt that the
conduct of DuPont's managers and employees was reprehensible, and no
argument that Pollard suffered mental distress as a result of that
conduct, the Sixth Circuit appears well on its way to excusing Pollard
from ever having to work again. Why did the court do that? It cannot
be due to debilitating psychological damage that is expected to last
through retirement age. There was nothing in either the district or
appeals court opinions to indicate the expected length of Pollard's
recovery and treatment. Rather, both courts focused their attention on
DuPont's bad behavior. The district court called DuPont's investigations
into Pollard's complaints "wretchedly inadequate."' 2 The appeals
court said it was "difficult to read the record in this case without
sympathy for the plaintiff who endured, without relief, the cruelty of
Steve Carney and other male co-workers at DuPont." The court
wrote that the "intentional and malicious conduct found by the district

110. 121 S. Ct. at 1948.
111. At least one other commentator has expressed this concern, as it relates to juries:

[Aiwarding damages under a theory of multiple caps may camouflage excessive
awards that are actually unauthorized punitive damages. A jury that is shocked
or appalled by the underlying discriminatory conduct that gave rise to the
complaint may award "compensatory damages" that far exceed the amount
necessary to actually compensate the plaintiff for the harm committed. When this
happens, the amount awarded is actually a punitive assessment ... presented in
the only manner made available to the jury-through the compensatory damage
award.

Major Berg, What is a Case Worth? How to Defend the $300,000 Cap on Compensation
Damages in Title VII Suits, 1997 ARMY LAW. 30, 34 (1997).

112. 16 F. Supp. 2d at 920.
113. 213 F.3d at 944.
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court in this case is unusually egregious," a "daily, consistent harassing
behavior which Pollard endured over a period of months and years [and
which] has been characterized as a type of slow torture." 4

"Egregious," "malicious," "cruelty"-this is the language of punitive
damages. Both the district court judge and the appeals court panel were
clearly angered and disgusted by DuPont's bad behavior, as most
rational observers would be. But the question remains, should DuPont
be punished for this? That question is distinct from the issue of whether
Pollard should be made whole. The answer to the latter question is
undeniably, yes. The answer to the former is a matter of legislative
compromise, and that compromise imposes a $300,000 cap on the
amount of "punishment" a court can dole out. The justification for
Pollard's front pay award necessarily should have focused on making her
whole. But the opinions of the two courts focused almost exclusively on
how badly DuPont behaved, with just a couple of paragraphs on Pollard's
stress disorder, and no attention at all to her prospects for future
employment.

Traditionally, courts have articulated another purpose for damage
awards under Title VII and other discrimination statutes. There has
long been an expectation that awards should be both restorative and
prophylactic-providing the victim make-whole relief and the offender
a disincentive to commit future discrimination. Numerous courts have
held that prevention of injustice requires "'equitable relief... appropri-
ate to effectuate the purposes of [the Act].'" 5 But "appropriate" is not
a word that permits courts to pick a number out of the air, particularly
given the 1991 Act's limitations on punitive damages. An award that is
not grounded in reasonable calculations about the plaintiff's earning
power begins to look suspiciously like punishment rather than restitu-
tion.

In fact, it is worth considering whether the deterrent purpose has a
place in the front pay scheme any longer, given the availability under
the 1991 Act of damages that are expressly labeled "punitive." After all,
the idea of "deterrence" is grounded in much the same philosophy as
that of "punishment." A defendant should be "hit where it hurts," giving
him a disincentive to repeat the bad act. Particularly when it comes to
a monetary award, the theoretical underpinning is almost identical:
wealthy or recalcitrant defendants must pay more, because large awards

114. Id. at 947.
115. Whittlesey v. Union Carbide Corp., 742 F.2d 724, 728 (2d Cir. 1984) (quoting 29

U.S.C. § 626(b) (alterations in original); Padilla v. Metro-North Commuter R.R., 92 F.3d
117, 125 (2d Cir. 1996) (quoting Whittlesey, 742 F.2d at 728), cert. denied, 520 U.S. 1274
(1997).
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are the only way to get these defendants' attention. As Sharon Pollard's
attorney explained, "A $300,000 award is like a gnat bite .... DuPont
is so big and has megabucks. It doesn't affect big employers at all."" 6

Because Congress has expressly acted to limit punitive damages in the
1991 Act, it is certainly possible that the "deterrent" calculation of a
front pay award is no longer appropriate.

Even when deterrence does not, on the face of the opinion, appear to
be a primary factor in a court's decision, fuzzy standards for calculating
an award can lead to a front pay decision that goes far beyond making
the plaintiff whole. A court that is too quick to accept a plaintiff's
assertions of harm extending far into the future, or too slow to figure in
other factors such as the plaintiff's duty to mitigate or the likelihood
that the plaintiff will remain on the job indefinitely, may award front
pay literally for decades. The Second Circuit affirmed a twenty-five year
front pay award in Padilla v. Metro-North Commuter Railroad."7

Plaintiff, superintendent of train operations, was demoted to train
dispatcher following his participation in an EEOC investigation
regarding a coworker. The jury found retaliation in violation of the Age
Discrimination in Employment Act, and the judge awarded plaintiff front
pay for twenty-five years."8 Plaintiff, still employed as a dispatcher,
sought reinstatement to his superintendent post. But the judge found
this was impossible because of "'more than the usual hostility between
the parties,"' 19 and instead, ordered defendant to pay the difference
in salary between the two jobs, until plaintiff reached the age of sixty-
seven. The judge found "no convincing evidence that Padilla, now in his
forties, would be able to find work commensurate with his skills at a
salary equal to what he received as Superintendent of Train Opera-
tions. 120

The Second Circuit affirmed the award, which also included back pay
and liquidated damages.' 2 ' The appeals court quoted plaintiff's
testimony, in which he said:

116. Coyle, supra note 29.
117. 92 F.3d 117, 119 (2d Cir. 1996), affg Padilla v. Metro-North Commuter R.R., 1995

U.S. Dist. LEXIS 26 (S.D.N.Y. 1995).
118. Although this case was brought under the ADEA rather than Title VII, the

principle behind an award of front pay should be the same. A fifty-year-old plaintiffs
entitlement to front pay should undergo the same analysis, whether her claim is based on
sex or age discrimination.

119. 1995 U.S. Dist. LEXIS 26 at *11 (quoting EEOC v. Kallir, Philips, Ross, Inc., 420
F. Supp. 919, 926 (S.D.N.Y. 1976)).

120. Id. at *12 n.4 (internal citations ommitted).
121. 92 F.3d at 119.
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"The only comparable positions in the New York area are to be found
(one each) at Amtrak, New Jersey Transit and the Long Island
Railroad. There is no reason to believe that any one of those positions
is now or will soon be available, or that it would be given to an outsider
even if it were available .... In short, the position for which I am
uniquely qualified is the one from which I was illegally demoted. My
skills at that position are so specialized that I would be extremely
unlikely to find any position elsewhere at comparable pay."'22

On the one hand, the court said, "A front pay award 'serves a

necessary role in making victims of discrimination whole in cases where
the factfinder can reasonably predict that the plaintiff has no reasonable
prospect of obtaining comparable alternative employment.'"123 But on
the other hand, the court affirmed an award that involved a completely
speculative prediction and an insistence that plaintiff must be able to
find a job not comparable but virtually identical to the one previously

held. In this case, there was simply no way to support a finding that
plaintiff, the victim of a single incident of retaliation, would never, in his

entire working life, recover from the employer's discrimination.
A similar award was made to the plaintiff in a sex discrimination case

in Passantino v. Johnson & Johnson Consumer Products, Inc.'24 The
jury awarded plaintiff $100,000 in back pay and $2 million in front pay
in her sex discrimination suit against her employer.125 The Ninth
Circuit affirmed, reasoning that the jury could easily have concluded
that Passantino, then forty-three, was "on the path to upper executive
management."12

1 "[I]f her career had not been cut short," she could

have expected a compensation package including a base salary of
$94,000, potential bonuses in cash and stock, and stock options worth
200-300% of her salary.2 ' On the other hand, there was evidence that
if she left the company, "her annual salary with a new employer would
likely be $50-60,000. "128 The difference in the two, over twenty-two
years until Passantino reached retirement age, would be about $2
million.

129

122. Id. at 125.
123. Id. at 125-26 (quoting Whittlesey, 742 F.2d at 728).
124. 212 F.3d 493 (9th Cir. 2000).
125. Passantino v. Johnson & Johnson Consumer Prods., Inc., 982 F. Supp. 786, 787

(W.D. Wash. 1997).
126. 212 F.3d at 511.
127. Id.
128. Id.
129. Id. at 512.
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Leaving aside the question of why an employee who could not
command more than $60,000 from any other employer should be worth
more than $94,000 to this employer, one has to ask when Passantino
should be expected to overcome the adversity of discrimination. This is
not to minimize her experience-the district court found that her
workplace operated under a discriminatory old-boy network when it
came to promotions.13 ° But Passantino had worked there for eighteen
years. Her twenty-two year award of front pay means she will reap the
benefit of discrimination for longer than she felt its sting. This is made
whole and then some.

These results are not typical.131 Most front pay awards range from
a few months to a few years, because most courts recognize that front
pay is intended to be temporary, "not to guarantee every claimant who
cannot mitigate damages by finding comparable work an annuity [to
retirement age]."" 2 In a statutory framework that was intended to
make it easier for people to work, windfall judgments that allow
plaintiffs to avoid working are contrary to public policy. Moreover, this
arbitrary application of equitable discretion "'produce[s] different results
... [in cases] that cannot be differentiated in policy.'' 133 Finally, as
one amicus argued in Pollard, "[Liong term, speculative, and substantial
awards of front pay.., undermine the fundamental purpose of the 1991
Act: to strike an appropriate balance between expanding remedies...
while at the same time limiting exposure to the type of astronomical
damage awards all too familiar in personal injury litigation."3 4

IV. A PRINCIPLED FORMULA FOR CALCULATING FRONT PAY

The opinions in Pollard ignore the Sixth Circuit's stated factors for
determining when an award of front pay is appropriate. In 1996 in

130. Id. at 500.
131. But see Kelley v. Airborne Freight Corp., 140 F.3d 335 (1st Cir. 1998), cert. denied,

525 U.S. 932 (1998) (upholding a front pay award of one million dollars to forty-six year
old plaintiff who had earned $100,000 per year); Tyler v. Bethlehem Steel Corp., 958 F.2d
1176 (2d Cir. 1992) (affirming a jury award of seventeen years of front pay, discounted to
present value, for a forty-eight year old salesman in an age discrimination case). Tyler was
brought under New York State's Human Rights Law, but the court noted that "New York
courts have in the past turned to federal law for guidance in administering the Human
Rights Law." Id. at 1182.

132. Anastasio v. Schering Corp., 838 F.2d 701, 709 (3d Cir. 1988).
133. Albemarle Paper Co. v. Moody, 422 U.S. 405, 417 (1975) (quoting Moragne v.

States Marine Lines, 398 U.S. 375, 405 (1970)) (first alteration in original and altered
again by this Author).

134. Brief for the Society for Human Resource Management as Amicus Curiae in
Support of the Respondent, at *16, Pollard, 121 S. Ct. 1946 (No. 00-763).
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Suggs v. Servicemaster Education Food Management, 135 the court
stated that "[aiwards under Title VII must be reasonable: An employee
who was discriminatorily discharged must be made whole, but is not
entitled to a windfall. " 13 6  The court listed six factors it said were
"relevant" in awarding front pay:

(1) the employee's future in the position from which she was terminat-
ed; (2) her work and life expectancy; (3) her obligation to mitigate her
damages; (4) the availability of comparable employment opportunities
and the time reasonably required to find substitute employment; (5)
the discount tables to determine the present value of future damages;
and (6) "other factors that are pertinent in prospective damage
awards."

13

The Sixth Circuit in Suggs stated that it would affirm awards of front
pay "where they are warranted and where the finder of fact has
considered the factors necessary to set the amount of the award."'
But none of these factors was even mentioned in the opinions in Pollard.
Instead, the lower court decisions focused on the type of evidence that
would typically be used in formulating a punitive damages award-not
the degree to which Pollard needed the money, but the degree to which
DuPont should be required to pay it.

Sharon Pollard is not a lawyer. But she understood what was at issue
here. She told an Associated Press reporter that she wanted the front
pay because a $300,000 judgment is "no big deal to a company as large
as DuPont."139  Pollard speculated, "Maybe if this happened to a 25-
year-old who worked for them and they have to pay her salary like she
worked there until 60, plus pay for her replacement, they'll have to stop"

135. 72 F.3d at 1228 (6th Cir. 1996). One commentator has observed that the cases of
Hudson and Pollard departed from Suggs in other ways as well.

The assertion by the Sixth Circuit that it had historically deemed front pay to be
legal relief... conflicts with the circuit's holding... [in Suggs], which recognized
that front pay was an appropriate substitute in cases in which reinstatement was
inappropriate or infeasible. By recognizing the availability of front pay under
Title VII and placing it within the discretion of the trial court, Suggs effectively
concluded that front pay was an equitable remedy, not a legal remedy.

Anne-Marie C. Carstens, Note, The Front Pay Niche: Reinstatement's Alter Ego is Equitable
Relief for Sex Discrimination Victims, 88 GEO. L.J. 299, 319 (2000).

136. 72 F.3d at 1234 (citations omitted).
137. Id. (quoting File v. First Tenn. Prod. Credit Ass'n, 861 F.2d 884, 893 (6th Cir.

1988)).
138. Id. at 1235.
139. Woody Baird, Cap on Damages Before High Court; Appeal Seeks Clarification in

Harassment Case, SOUTH BEND TRIBUNE, Apr. 23, 2001, at Al.
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the harassment.1 4 What Pollard is really talking about is vengeance.
And although her desire to punish DuPont is entirely understandable,
it is not authorized by the statute. It is all but impossible to imagine a
hostile working environment claim, no matter how egregious, that would
render a twenty-five year old unable to work for the next thirty-five
years.

How then should front pay be calculated in a situation like Pollard's,
where the undisputed evidence showed psychological damage of a serious
nature? At least one district court has done an effective job of recogniz-
ing the need to fashion make-whole relief for the plaintiff, using rational
analysis to create a remedy firmly grounded in reality. Arnold v. City
of Seminole... was decided in 1985 before passage of the Civil Rights
Act of 1991 made it possible for a sexual harassment victim to receive
compensatory and punitive damages. But even with fewer options
available for crafting a remedy, the court found a way to properly
compensate the plaintiff, whose working environment was far more
hostile than even Sharon Pollard's.

Ramona Arnold went to work for the police department in Seminole,
Oklahoma in 1977. Over the next seven years, she endured continuous
and egregious sexual harassment.' The court cited "numerous
instances" in which male officers filed false charges accusing Arnold, the
only female patrol officer, of misconduct. 143 In 1979 her minor son was
arrested, and charges were dropped after it was determined that the
arrest was "totally unjustified" and done for the purpose of "pure
harassment." A dead snake was left in her patrol car, pictures of
nude women were left on her locker door, and coworkers routinely told
her that women should not be police officers.1 45 When she confronted
one officer, he "stuck his finger in her face, and spoke obscenities. He
then pushed her across the room, knocking her into a file cabinet and
bruising her.", 46 She complained to various city officials, including
police chiefs and city managers, but got no serious response. Her
husband, a fireman for the City, was told that if she filed a discrimina-
tion complaint, both husband and wife would be fired. After Arnold filed
suit, officers in her department tried to frame her in a drug scheme. " 7

140. Id.
141. 614 F. Supp. 853 (E.D. Okla. 1985).
142. Id. at 856-57.
143. Id. at 859.
144. Id.
145. Id. at 857-67.
146. Id. at 861.
147. Id. at 864-65.
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The court wrote, "In exchange for a reduced sentence, [a known drug
addict] was to try to set plaintiff up in an illegal drug transaction. " 148

The purported informant refused to participate in the scheme and
eventually made tapes of his conversations with the officers, which he
gave to Arnold's attorney.'49

By the time Arnold filed suit, she suffered from "posttraumatic stress
syndrome, that is, a severe reaction to very unusual stress condi-
tions." 5 ° She had bouts of sleeplessness, and her blood pressure was
"nearly at stroke level."15' She suffered "great damage to her personal-
ity structure," and the court said she would "require at a minimum
several years of weekly sessions with a psychologist or psychiatrist to
reach a stable status."5 2 It was clear to the court that Arnold could
not "continue to function as a police officer in the city of Seminole
without extensive psychotherapy, and not unless she is fully accepted as
a female officer."' 5'

The court's solution in 1985 necessarily focused on restitution for the
plaintiff, not retribution against the defendant. Punitive damages were
unavailable. Still, the court offered principled reasons for its award to
the plaintiff, grounded in her financial and psychological needs, and the
defendant's responsibility to pay for them. In addition to back pay, the
court ordered that Arnold be reinstated "when conditions within the
Seminole Police Department have been improved so as to eliminate the
conditions herein described. " 15 4 In the meantime, the court ordered the
City to pay Arnold front pay

in amount of the salary and all benefits and seniority to which she
would be entitled were she reinstated pursuant to the conditions
ordered herein, until she is able to find employment where she could
exercise equivalent pay and could exercise equivalent responsibility, or
until she can return to employment as a police officer with the
Seminole Police Department. Plaintiff's physical and psychological
readiness to return to such employment must be certified by her
psychologist or psychiatrist and her physician."'

This case exemplifies what front pay is designed to do: Make the
plaintiff whole. The award may extend over several years, but it will do

148. Id. at 865.
149. Id. at 866.
150. Id. at 867.
151. Id.
152. Id.
153. Id.
154. Id. at 873.
155. Id.
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no more than restore Ramona Arnold to her rightful pos-
ition-monetarily, psychologically, and professionally. Arnold is not
being forced back into a workplace before her psychological wounds have
healed, but neither is the court arbitrarily deciding that she will never
have to work again. In a post-1991 court, the City of Seminole would
almost certainly be required to pay punitive damages and compensatory
damages as well. The City would hardly get off lightly, but its exposure
would properly be limited to (1) the amount of punitive and compensato-
ry damages as determined appropriate by Congress, and (2) the amount
of front pay required to make Arnold, literally and figuratively, "whole."

This award would be criticized by some observers, though, for its
recognition of reinstatement as an eventual possibility and its require-
ment that the court retain jurisdiction over the case. Professor Susan
Grebeldinger has called for greater recognition of the discomfort inherent
in a continuing employment relationship after a Title VII suit, arguing
that courts should "abandon their historically strong preference for
reinstatement and instead ... redefine the scope of workplace hostility
in order to make more liberal use of front pay as a prospective reme-
dy." 156 Judges may be even more reluctant to approve an award like
the one in Arnold, given that they "do not want to involve themselves in
the industrial equivalent of matrimonial squabbling. They do not want
to be involved in the continuous supervision of a personal relationship
that may last for many years."57

But cases like Pollard's and Arnold's are probably few and far
between; the extent of diagnosed psychological damage directly traceable
to harassment makes these cases unique. Perhaps it is appropriate in
such cases to monitor the progress of the plaintiff, making sure that she
receives the financial award to which she is entitled, a front pay award
that may be very difficult to determine with any degree of certainty at
the time of trial. Even a plaintiff's psychologist might not be able to
forecast how long her recovery could last. In such a case, continuing
jurisdiction may be the best way to comply with the goals of Title VII
and related statutes.

Other cases, though, are not nearly so uncertain, and in any case,
courts should be required to clearly articulate the bases for front pay
awards. As the Seventh Circuit explained in McKnight v. General

156. Susan K. Grebeldinger, The Role of Workplace Hostility in Determining Prospective
Remedies for Employment Discrimination: A Call for Greater Judicial Discretion in
Awarding Front Pay, 1996 U. ILL. L. REv. 319, 319 (1996).

157. McKnight v. General Motors Corp., 908 F.2d 104, 115 (7th Cir. 1990), cert. denied,
499 U.S. 919 (1991).
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Motors Corp.,"' "[F]ront pay awards, while often speculative, cannot
be unduly so."' 59 In McKnight the court engaged in an extensive
factual analysis before affirming the lower court's refusal to either
reinstate or award front pay to a plaintiff who received back pay,
compensatory damages, and punitive damages totaling $610,000.160
The appeals court explained, "Damages in employment discrimination
cases are not intended to insure a plaintiff's future financial success.
'Damages should ordinarily extend only to the date upon which "the
sting" of any discriminatory conduct has ended.'"' 6' Therefore, a
proper cutoff time for establishing front pay damages "'should be the day
when the wounds of discrimination should have healed"'-a date that
might even be "'substantially in advance of the date the trial on
damages commenced.'"

162

Would it ever be appropriate for a court to award front pay up until
retirement? Yes, if the award can be justified on the facts of the case.
Particularly in cases when the prevailing plaintiff is older and there is
evidence that she would find it difficult to obtain equivalent employ-
ment, such an award might be the most equitable solution." But a
decision to relieve the plaintiff of any need to search for work should be
grounded in factual analysis based on an assessment of the plaintiff's
prospects in the workplace. Punitive damages can be awarded-but they
should be labeled as such, not repackaged as front pay so as to escape
the statutory caps.

The preference is for reinstatement, and front pay is an equitable
alternative for reinstatement. Either option should place the plaintiff
in the position she would have been in but for defendant's discrimina-
tion-not a better position. In such an analysis, it is inappropriate to
just assume that the plaintiff would have stayed in a particular job until
retirement. Other factors, such as a high turnover rate in that position,
or the plaintiff's "weak employment history in general and with the
[employer] in particular" should be considered." An award of front
pay, while equitable in nature, should not be simply a "guesstimate."

158. 973 F.2d 1366 (7th Cir. 1992).
159. Id. at 1372.
160. Id. at 1367-73.
161. Id. at 1371 (quoting Smith v. Great Am. Rest., Inc., 969 F.2d 430, 439 (7th Cir.

1992)).
162. Id. (quoting Suvock v. Milwaukee Boiler Mfg. Co., 665 F.2d 149, 160 (7th Cir.

1981)).
163. For an extended discussion of front pay as it relates to age discrimination, see

Peter Janovsky, Note, Front Pay: A Necessary Alternative to Reinstatement Under the Age
Discrimination in Employment Act, 53 FORDHAM L. REV. 579 (1984).

164. Tennes v. Mass. Dep't of Revenue, 944 F.2d 372, 381 (7th Cir. 1991).
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The Seventh Circuit in McKnight noted that it places the burden on the
plaintiff to provide "the essential data necessary to calculate a
reasonably certain front pay award," including work history and similar
information.165 The court stated, "The longer a proposed front pay
period, the more speculative the damages become." 66

Ironically, the Sixth Circuit made similar comments in Shore v.
Federal Express Corp. '67 The court remanded the case to the district
court for further findings on the issue of front pay, stating that "[tihe
record from the court below contain[ed] no indication of the basis for the
front pay award."16

' The court explained:

The cut-off date for the award is within the discretion of the district
court, yet evidence must be submitted from which a reasonable
projection can be made. Such an estimation must involve more than
mere guesswork .... The front pay award is limited to the amount
required to place the plaintiff in the position she would have occupied
in the absence of discrimination.1 69

This advice should be heeded as the district court now takes a second
look at Sharon Pollard's case. Now that it is clearly established that
front pay is not subject to the statutory caps, the district court is free to
award the punitive damages it wanted to award in the first place,
subject to the $300,000 cap. The harder job will be calculating front pay
for Pollard. She may even be entitled to more than the $300,000 she
won the first time around. Pollard's psychological condition may indeed
prevent her from working for a few years. By multiplying her $60,000
a year salary times whatever period she is incapacitated, it wouldn't
take long to top $300,000. The court might well determine that, absent
DuPont's discrimination, Pollard would have retired there. An eighteen-
year employment history with the company certainly is evidence of her
loyalty, competence, and stability. And the court might be justified in
determining that Pollard is unable to find substantially similar
employment at this point in her career.

But if the court finds all this, it should say so. A recitation of
DuPont's wrongs is no substitute for an analysis of Pollard's needs and
prospects. The Sixth Circuit has laid out for itself a method of
examining front pay awards, and the district court should heed these
guidelines. Front pay is not limited by statutory caps, but it should be

165. 973 F.2d at 1372.
166. Id. (internal citations omitted).
167. 777 F.2d 1155 (6th Cir. 1985).
168. Id. at 1160.
169. Id. (internal citations omitted).
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limited by principled analysis of the facts. The Supreme Court said,
twenty-six years ago in Albemarle Paper Co. v. Moody,17 ° that "discre-
tionary choices are not left to a court's 'inclination, but to its judgment;
and its judgment is to be guided by sound legal principles.'"'7 1 The
issue in Albemarle Paper was back pay, but the Court's logic is no less
applicable to front pay awards. The Court said that even though "the
court's discretion is equitable in nature, [that] hardly means it is
unfettered by meaningful standards or shielded from thorough appellate
review.

"172

As an equitable remedy, front pay cannot be reduced to a formula in
which courts merely insert numbers in the blanks. Guidelines are a
good way to ensure fairness and reasonableness, and the Supreme Court
should take the next available opportunity to set forth some factors a
court must evaluate in determining an appropriate award of front pay.
The Sixth Circuit's list in Suggs might be a good place to start. In
Albemarle Paper, the Supreme Court concluded: "It is true that '[e]quity
eschews mechanical rules ... [and] depends on flexibility.' . . . But
when Congress invokes the Chancellor's conscience to further transcen-
dent legislative purposes, what is required is the principled application
of standards consistent with those purposes and not 'equity [which]
varies like the Chancellor's foot.""173

Courts called on to interpret Title VII and its amendments must yield
to the statutes themselves. The Civil Rights Act of 1991 has a cap on
punitive damages, and a court's remedy for discrimination must
acknowledge those caps, in substance as well as in form.

RHONDA WILCOX

170. 422 U.S. 405 (1975).
171. Id. at 416 (quoting United States v. Burr, F. Cas. 30, 35 (CC Va. 1807)).
172. Id. (internal citations omitted).
173. Id. at 417 (internal citations omitted) (alterations in original).
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