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I.

INTRODUCTION

From 1980 through 2000, over fifteen million consumer bankruptcy
petitions were filed in the United States, and consumer filings continue
at a rate well in excess of one million annually.' Approximately seventy
percent of these consumer filings were chapter 7 liquidation cases, 2 and,
in most of those cases, the debtor 3 owned personal property subject to
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1. See American Bankruptcy Institute, ABI World : The PremierSite for Bankruptcy
Informationon the Web: Filing Statistics (May 21, 2001), available at http://www.abiworld
The American Bankruptcy Institute ("ABI") gathers
,.org/stats/newstatsfront.html.
statistics from compilations issued by the Administrative Office of the U.S. Courts. For a
direct link to the Press Releases of the Administrative Office of the U.S. Courts, see
Administrative Office of the U.S. Courts, News Releases (May 21, 2001), available at
http://www.uscourts.gov/PressReleases/. During the year 2000, 1,217,972 consumer cases
were filed. See Administrative Office of the U.S. Courts, News Release (Feb. 23, 2001),
available at http://www.uscourts.gov/PressReleases/press-02232001.pdf.
2. The remaining twenty-nine percent were primarily chapter 13 petitions (a very small
percentage were chapter 11 or chapter 12 petitions).
3. As used in this Article, the term "debtor" includes joint debtors as well.
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a security interest. The Code4 requires that a debtor file with the
bankruptcy court a "Statement of Intention," which indicates the debtor's
intention to retain or surrender such property if the security interest
secures a consumer debt.' In pertinent part, section 521(2)(A) states:
(A) within thirty days after the date of the filing of a petition ...

the

debtor shall file with the clerk a statement of his intention with respect
to the retention or surrender of such property and, if applicable,
specifying that such property is claimed as exempt, that the debtor
intends to redeem such property, or that the debtor intends to reaffirm
debts secured by such property;...'
This seemingly simple requirement, added to the Code in 1984, has
been the subject of serious disagreement regarding the obligations of
debtors who are not in default on their secured consumer loan obligations and intend to retain property without taking the formal step of
negotiating a reaffirmation agreement with their secured creditors.7

4. As used herein, the terms "Code" or "Bankruptcy Code" refer to 11 U.S.C. §§ 1011330 (2000). The Code was enacted by the Bankruptcy Reform Act of 1978, Pub. L. No. 95598, 92 Stat. 2549, and has been amended by the following acts: Bankruptcy Amendments
and Federal Judgeship Act of 1984, Pub. L. No. 98-353, 98 Stat. 333 (codified as amended
in scattered sections of 28 U.S.C.); Bankruptcy Judges, United States Trustees, and Family
Farmer Bankruptcy Act of 1986, Pub. L. No. 99-554, 100 Stat. 3088 (codified as amended
in scattered sections of 28 U.S.C.); Retiree Benefits Bankruptcy Protection Act of 1988,
Pub. L. No. 100-334, 102 Stat. 610 (codified as amended in scattered sections of 11 U.S.C.);
Omnibus Budget Reconciliation Act of 1990, Pub. L. No. 101-508, 104 Stat. 1388 (codified
as amended in scattered sections of 11 U.S.C.); Criminal Victims Protection Act of 1990,
Pub. L. No. 101-581, 104 Stat. 2865 (codified as amended in 11 U.S.C. §§ 523(a)(9) and
1328(a)); Judicial Improvements Act of 1990, Pub. L. No. 101-650, 104 Stat. 5089 (codified
as amended in scattered sections of 28 U.S.C.); Bankruptcy Judgeship Act of 1992, Pub. L.
No. 102-361, 106 Stat. 965 (codified as amended in scattered sections of 28 U.S.C.);
Treasury, Postal Service and General Government Appropriations Act of 1990, Pub. L. No.
101-509, 104 Stat. 1389 (codified as amended in 28 U.S.C. § 586(e)(1)(A)); Violent Crime
Control and Law Enforcement Act of 1994, Pub. L. No. 103-322, § 320934, 108 Stat. 1796,
2135 (codified as amended in 11 U.S.C. § 523(a)); Bankruptcy Reform Act of 1994, Pub. L.
No. 103-394, 108 Stat. 4106 (codified as amended in scattered sections of 11 U.S.C.).
5. 11 U.S.C. § 521(2)(A) (2000). Hereinafter, all references to sections of the
Bankruptcy Code will refer to Title 11 of the United States Code.
6. Id. (emphasis added).
7. The terms 'not in default" and "nondefaulting" as used in this Article refer to a
debtor who is current with respect to the debtor's affirmative obligations under the loan
documents, such as monthly debt payments, maintenance of insurance policies and care
of the collateral. For purposes of this Article, the terms exclude events that violate 'ipso
facto" clauses in the loan documents, such as a provision making the filing of a bankruptcy
petition an event of default. The enforceability of "ipso facto" clauses is discussed in detail
infra in Part IV of this Article.
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On the one hand, creditors have asserted that section 521(2)(A)
imposes a duty on the debtor to undertake one of three limited options:
(i) surrender the property to the secured creditor, (ii) retain and redeem
the property under section 722 by paying the secured creditor the full
amount of the secured claim,8 or (iii) retain the property and sign a
reaffirmation agreement. Creditors have asserted this position, even
though the debtor is not in default in making loan payments (or
otherwise in default with respect to the debtor's affirmative obligations
under the loan documents), and the debtor intends to continue making
timely payments.
On the other hand, debtors have asserted that, when not in default,
they may simply retain the collateral and continue to make their
payments in accordance with the terms of the original loan documents,
without entering into a reaffirmation agreement or redeeming the
collateral. Proponents of this interpretation take the view that section
521(2)(A) does not impose a substantive requirement to enter into a
reaffirmation agreement in all cases when the debtor owns property that
secures a consumer debt. Rather, these proponents assert section
521(2)(A) is a notification statute that requires the debtor to inform the
secured creditor of the debtor's intentions to reaffirm "if applicable."
This interpretation provides the nondefaulting debtor with a fourth
option not expressed in section 521(2)(A): the debtor may retain the
collateral and continue making loan payments in accordance with the
original terms of the loan documents without a reaffirmation agreement.
Eight circuit courts of appeal have considered the issue and have split
evenly. The Second, Fourth, Ninth, and Tenth Circuits have sided with
consumer debtors and held that section 521(2)(A) allows nondefaulting
debtors to retain the collateral without negotiating a reaffirmation
agreement with the secured creditor. 9 In this Article, I shall refer to
this interpretation as the "Notification Interpretation."

8. Section 722 allows the debtor in a chapter 7 case to redeem the collateral by paying
the secured creditor the full amount of the secured claim in a lump sum. This alternative
is not available to most debtors because debtors often lack the resources to make large cash
payments to their secured creditors. Redemption of expensive consumer items such as
automobiles is so rare that it is largely ignored as a viable option for debtors under section
521(2)(A). See In re Boodrow, 126 F.3d 43 (2d Cir. 1997). For an excellent discussion of
the process of redemption under section 722 and the determination of the redemption price,
see David G. Carlson, Redemption and Reinstatement in Chapter 7 Cases, 4 AM. BANKR.
INST. L. REV. 289 (1996).
9. In re Boodrow, 126 F.3d 43, 53 (2d Cir. 1997); Home Owners Funding Corp. v.
Belanger (In re Belanger), 962 F.2d 345, 347 (4th Cir. 1992); In re Parker, 139 F.3d 668,
673 (9th Cir. 1998); Lowry Fed. Credit Union v. West, 882 F.2d 1543, 1546 (10th Cir. 1989).
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The First, Fifth, Seventh, and Eleventh Circuits have sided with
creditors and held that the fourth option-retention without reaffirmation-is never available to debtors.'0 These courts impose a requirement that all chapter 7 consumer debtors seeking to retain property
subject to a security interest must negotiate and execute a reaffirmation
agreement with the secured creditor. In this Article, I shall refer to this
interpretation as the "Required Reaffirmation Interpretation."
Resolution of this dispute is important for several reasons. First, the
transaction costs involved are enormous. In hundreds of thousands of
cases annually, nondefaulting consumer debtors seek to retain property
subject to a security interest that secures consumer debt. If the only
alternatives available to these debtors are surrender, redemption, or
reaffirmation, a substantial burden is placed on them to work out a
Each reaffirmation
reaffirmation agreement with their lenders."
agreement must be individually negotiated between the debtor and the
creditor and filed with the court. The additional costs of negotiating
reaffirmation agreements may range from a few hundred to several
thousand dollars for each agreement and may, in some cases, outweigh
the benefits of reaffirmation." In addition, if debtors must reaffirm to

10. Bank of Boston v. Burr (In re Burr), 160 F.3d 843, 849 (1st Cir. 1998); Johnson v.
Sun Finance Co. (In re Johnson), 89 F.3d 249, 252 (5th Cir. 1996) (per curiam); In re

Edwards, 901 F.2d 1383, 1387 (7th Cir. 1990); Taylor v. AGE Fed. Credit Union (In re
Taylor), 3 F.3d 1512, 1516 (11th Cir. 1993).
11. In many, if not most, cases the debtor owns an automobile serving as collateral for
a secured consumer loan. The almost universal scenario in these chapter 7 cases is that
the debtor purchased the car on credit, with the debt being secured by a purchase money
security interest in the automobile. As discussed later in this Article, the loan-to-value
ratio of the debt to the automobile will impact a debtor's decision regarding the election(s)
in the Statement of Intention. If the only options are reaffirmation, surrender, or
redemption, the debtor is often left with no other alternative but reaffirmation. A debtor
with an automobile worth $20,000, subject to a security interest securing a debt of $17,000,
must reaffirm or face the possibility of losing the equity in the automobile. Redemption
under section 722 requires that the debtor produce a lump sum payment of $17,000-an
unlikely possibility for a debtor in bankruptcy. Surrender of the vehicle would mean a
possible loss of the debtor's $3000 in equity and would leave the debtor without a vehicle.
Replacing a vehicle after bankruptcy is extremely difficult because the debtor's credit
rating is substantially diminished by the notation of the bankruptcy case on the debtor's
credit report.
12. Debtors' attorneys will, of course, charge for the task of negotiating reaffirmation
agreements. Dealing with some lenders may be difficult, and attorney fees can quickly
accumulate. In addition, debtors' attorneys are required by section 524(c)(3) to file
affidavits confirming compliance with the following requirements:
(A) such agreement represents a fully informed and voluntary agreement by the
debtor;
(B) such agreement does not impose an undue hardship on the debtor or a
dependent of the debtor; and
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retain property, creditors are elevated to an unfair bargaining position
where they can demand fees and changes in payment terms as a
condition to agreeing to the reaffirmation.
Second, the Required Reaffirmation Interpretation imposes a
substantial burden on the judicial system. In those cases where the
debtor is not represented by an attorney, the bankruptcy court must hold
a hearing and assure that the requirements of section 524 have been
satisfied.13 Currently, many cases ride through bankruptcy without
this additional judicial involvement. If every secured consumer loan
must be reaffirmed, a large scale increase in the judicial resources
required to comply with section 524 will occur.
Third, the amount of money involved in the reaffirmation process is
staggering. Using the statistics gathered in one well-conducted study,
a reasonable estimate of the aggregate motor vehicle debt involved in

(C) the attorney fully advised the debtor of the legal effect and consequences of(i) an agreement of the kind specified in this subsection; and
(ii) any default under such an agreement;...
11 U.S.C. § 524(c)(3) (2000). Conscientious attorneys complying with these requirements
will charge for the costs of assuring that these requirements have been satisfied.
13. When an individual debtor has not been represented by an attorney, the court is
required to hold a hearing and, as provided in section 524(c)(6)(A):
in a case concerning an individual who was not represented by an attorney during
the course of negotiating an agreement under this subsection, the court approves
such agreement as(i) not imposing an undue hardship on the debtor or a dependent of the debtor;
and
(ii) in the best interest of the debtor.
11 U.S.C. § 524(c)(6)(A) (2000). In addition, at the hearing, section 524(d) requires that the
court:
(1) inform the debtor(A) that such an agreement is not required under this title, under nonbankruptcy
law, or under any agreement not made in accordance with the provisions of
subsection (c) of this section; and
(B) of the legal effect and consequences of(i) an agreement of the kind specified in subsection (c) of this section; and
(ii) a default under such an agreement; and
(2) determine whether the agreement that the debtor desires to make complies
with the requirements of subsection (c)(6) of this section, if the consideration for
such agreement is based in whole or in part on a consumer debt that is not
secured by real property of the debtor.
11 U.S.C. § 524(d)(1), (2) (2000).

A

A
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bankruptcy in the year 2000 was $5.9 billion.14 Resolution of this issue
will have substantial economic consequences.
Fourth, when Congress enacted the Code in 1978, it was deeply
concerned about the problem of debtors entering into improvident
reaffirmation agreements that would interfere with the ability of debtors
to pursue a fresh start after chapter 7 bankruptcy. If the Required
Reaffirmation Interpretation is adopted, consumer debtors who need to
retain household goods, automobiles, or other personal property subject
to security interests may feel compelled to enter into reaffirmation
agreements that bind them to repay debts which they cannot, in fact,
afford to pay. This defeats the effectiveness of the chapter 7 discharge.' 5
This Article will explore the statutory basis, legislative history, public
policies, and case law behind the two competing interpretations of
section 521(2)(A) and will conclude that the Notification Interpretation
is the appropriate interpretation. A strong case will be made for the
position that debtors who are current in making their loan payments on
secured debt have a "fourth option"--retention of the property subject to
a security interest without reaffirmation or redemption.
II.

HISTORY AND PURPOSE OF SECTION 521(2)(A)

Prior to enactment of the Code in 1978, no federal statutes prohibited
the execution of reaffirmation agreements following bankruptcy.

14. See Marianne B. Culhane & Michaela M. White, Debt After Discharge: An
EmpiricalStudy of Reaffirmation, 73 AM. BANKR. L.J. 709, 738 (1999) [hereinafter Culhane
& White]. In this empirical study of 1043 consumer debtors in seven districts throughout
the United States, the aggregate motor vehicle secured debt was $5.1 million. About
twenty percent of the debtors filed reaffirmation agreements with the courts, in the
aggregate amount of approximately $1 million. Eighty percent of all automobiles in these
consumer cases were listed on the debtors' Statements of Intention as "retained" through
reaffirmation, redemption or retention without reaffirmation-but in only approximately
twenty percent of the cases did the debtors execute reaffirmation agreements. Id. at 739.
In the year 2000, 1,217,972 consumers filed bankrtupcy. Using the ratio of consumer
debtors to automobile debt suggested by the Culhane and White empirical study, one can
estimate total aggregate motor vehicle debt of $5.9 billion for consumer debtors in the year
2000, with reaffirmations of automobile debt approximating $1.2 billion. In this large data
sample (1043 consumer debtors), Culhane and White found that the median gross income
of all consumer debtors in the sample was $21,264 and the median, nonpriority, unsecured
debt was $20,581. Id. at 720.
15. Every consumer debtor files Official Form 6, containing Schedule I ("Current
Income of Individual Debtor(s)") and Schedule J ("Current Expenditures of Individual
Debtors"). Data indicates that many debtors end up reaffirming debts which, according to
these schedules, the debtor lacks sufficient income to pay. See Culhane & White, supra
note 14, at 715. Also, see infra text accompanying note 29.
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Although the pre-1978 discharge provisions insulated the debtor from
debt collection activities based on pre-petition debts, the absence of antireaffirmation provisions in the former Bankruptcy Act" allowed
creditors to pursue reaffirmation agreements with debtors following the
bankruptcy discharge. The creation, effectiveness, and enforcement of
such post-discharge reaffirmation agreements were governed entirely by
state contract law. When the Code was adopted, the provisions dealing
with discharge and reaffirmation were substantially changed from the
provisions under the former Bankruptcy Act. The protective effect of the
discharge injunction was reinforced to assure that, in the absence of a
reaffirmation agreement executed prior to discharge and approved by the
bankruptcy court, creditors would not be allowed to pester debtors to
repay discharged debt.' The legislative history indicates that:
The injunction is to give complete effect to the discharge and to
eliminate any doubt concerning the effect of the discharge as a total
prohibition on debt collection efforts. This paragraph has been
expanded over a comparable provision in Bankruptcy Act sec. 14F ....
The change is consonant with the new policy forbidding binding
reaffirmation agreements under proposed 11 U.S.C. [§1 524(b), and is
intended to insure that once a debt is discharged, the debtor will not
be pressured in any way to repay it. In effect, the discharge extinguishes the debt, and creditors may not attempt to avoid that. 8
These injunctive restraints on post-discharge creditor collection
activities are consistent with the post-petition restraints imposed by the
provisions of section 362(a), which expanded the scope of the automatic
stay to prohibit most post-petition debt collection or lien enforcement

16. Bankruptcy Act of 1898, ch. 541, 30 Stat. 544, repealedby Bankruptcy Reform Act
of 1978, Title IV, § 401(a), 92 Stat. 2682 (Nov. 6, 1978). The Bankruptcy Act was
substantially modified by the Chandler Act of 1938, ch. 575, 52 Stat. 840 and many other
less substantial enactments. As modified, the Bankruptcy Act of 1898 is hereinafter
referred to as the "Bankruptcy Act."
17. The injunctive effect of the discharge is defined in section 524(a), which provides
in pertinent part:
(a) A discharge in a case under this title(1) voids any judgment at any time obtained, to the extent that such judgment
is a determination of the personal liability of the debtor with respect to any debt
discharged under sections 727, 944, 1141, 1228, or 1328 of this title, whether or
not discharge of such debt is waived;
(2) operates as an injunction against the commencement or continuation of an
action, the employment of process, or an act, to collect, recover or offset any such
debt as a personal liability of the debtor, whether or not discharge of such debt is
waived; ...

11 U.S.C. § 524(a) (2000).
18. S. REP. No. 95-989, at 80 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5866.
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activity.' 9 Sections 362(a) and 524(a) work in partnership to assure

that, from the time of the filing of a voluntary petition through the
debtor's discharge, creditors will be restrained from collection activities-including creditor initiated attempts to obtain a reaffirmation
20
agreement binding the debtor to repay pre-petition debt.
The Code imposed strict procedural and substantive roadblocks in
front of creditors who were seeking reaffirmation agreements from
consumer debtors. As adopted in 1978, sections 524(c) and (d) required
that all of the following factors be established as a precondition to
approval of reaffirmation agreements: (1) The agreement must be
executed before the discharge is granted; (2) The debtor has not
rescinded the agreement for 30 days after it becomes enforceable; (3) The
bankruptcy court approves the agreement as either: (a) "not imposing
an undue hardship on the debtor or debtor's dependent" and is "in the
best interests of the debtor," or (b) was "entered into in good faith; and
... [(i)] in settlement of litigation ...
or [(ii)] provid[es] for redemption
under section 722 "21; and, (4) The bankruptcy court must hold a
hearing and inform the debtor that: (a) such a reaffirmation agreement
is not required, and (b) the legal effect and consequences of the
agreement and a default under the agreement.2 2
In 1984 and 1994 these requirements were modified to allow for a
smoother process for the approval of reaffirmation agreements, but the
essential procedural and substantive restraints
on execution of
23
reaffirmation agreements remain in effect today.

19. 11 U.S.C. § 362(a) (2000). With respect to the rights of secured creditors, section
362(a) prevents virtually all lien creation, perfection, or enforcement unless the secured
creditor obtains relief from the stay as provided under section 362(d). Id. § 362(d).
20. The automatic stay provisions of section 362(a) are terminated when the debtor's
discharge is granted. 11 U.S.C. § 362(c)(2)(C) (2000). At that instant, the protective
provisions of section 524(a) take over.
21. An Act to Establish a Uniform Law on the Subject of Bankruptcies § 524(c), 92 Stat.
2549, 2592-93 (1978) (current version at 11 U.S.C. § 524(c) (2000)).
22. The current versions of section 524(c) and (d) are slightly different from the version
adopted in 1978. The requirements in the list in the text are from the original versions
adopted in 1978. 11 U.S.C. § 524(d), 92 Stat. 2593.
23. Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353,
98 Stat. 333 (codified as amended in scattered sections of 28 U.S.C.); Bankruptcy Reform
Act of 1994, Pub. L. No. 103-394, § 103, 108 Stat. 4106, 4108 (codified as amended in 11
U.S.C. § 524 (2000)). Presently, section 524(c) and (d) require: (1) the agreement must be
executed prior to the granting of the discharge and filed with the court; (2) the debtor must
be given an opportunity to rescind the agreement; (3) the debtor's attorney (or the
bankruptcy court if the debtor has no attorney) must determine that the agreement is
based on a fully informed decision of the debtor and does not impose an undue hardship
on the debtor or the debtor's dependents; (4) the debtor must be informed of the impact of
the reaffirmation and a default under the agreement. See 11 U.S.C. § 524(c), (d) (2000).
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The restrictions on reaffirmation agreements contained in section
524(c) and (d) were responsive to serious problems that had developed
under pre-Code law. Unsophisticated debtors found themselves agreeing
to repay debt that had been discharged in bankruptcy-thereby
defeating the function of the discharge. In the words of one wellrespected authority, there had been "a long history of coercive and
deceptive actions by creditors [to] secure reaffirmation of discharged
debts. 24
The problems caused by uncontrolled, post-discharge reaffirmations
were recognized long before enactment of the Code and were the subject
of much study and discussion. In 1973 the Report of the Commission on
the Bankruptcy Laws of the United States25 recommended a flat
Reaffirmations were
prohibition on reaffirmation agreements.2 6
prohibited even as to secured debt, although debtors would be permitted
to redeem collateral pursuant to a reaffirmation agreement, but only to
the extent of the fair market value of the collateral on the date of the
petition.
The 1973 Commission reasoned that reaffirmation agreements violated
the fundamental principle of equality of distribution to creditors that
underlies the bankruptcy system, and the ability to seek reaffirmations
invited creditors to engage in practices that undermine a debtor's
financial rehabilitation, or "fresh start," in bankruptcy.
[T]he present Act is lacking in provisions designed to implement the
discharge ....

[C]reditors are able to frustrate the discharge by

obtaining reaffirmations. Often reaffirmations are obtained by
improper means, such as peer pressure, threat of criminal prosecution,
and employer coercion. The Commission is of the opinion that the goal

24. 4 COLLIER ON BANKRUPTCY 524.04 (Lawrence P. King ed., 15th ed. rev. 1996)
[hereinafter COLLIER].
25. REPORT OF THE COMMISSION ON THE BANKRUPTCY LAWS OF THE UNITED STATES,
H.R. Doc. No. 93-137 (1973) [hereinafter the 1973 Commission Report]. The Commission
was created in July 1970 to evaluate and recommend changes in the Bankruptcy Act. Pub.
L. No. 91-354, 84 Stat. 468 (1970). The 1973 Commission Report was submitted to the
Congress on July 30, 1973, and was the starting point for five more years of congressional
review, culminating in the enactment of the current Bankruptcy Code in 1978.
Hereinafter, references to specific pages of the 1973 Commission Report will be to the
reprinted version in COLLIER, supra note 24, at App. B, App. Pt. 4(c). The version
reprinted in Collier is far more widely available than the original report.
26. COLLIER, supra note 24, at App. B, App. Pt. 4-433. The bill proposed by the 1973
Commission provided: "Except as provided in sections 4-504(b) and 4-506(b) ... a debt
extinguished by discharge under section 4-506 shall not be revived or reaffirmed or be all
or part of any bargain creating a new debt .... " Id. at App. B, App. Pt. 4-713. The
exceptions referred to in section 4-507(a) do not deal with reaffirmation but with
redemption and exceptions to discharge.
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of rehabilitation should not be so easily frustrated. Therefore, the
Commission recommends that reaffirmations not be enforceable ... 27
To the extent reaffirmations are enforceable, the "fresh start" goal of
the discharge provisions is frustrated. Reaffirmations are often
obtained by improper methods or result from the desire of the
discharged debtor to obtain additional credit or continue to own
property securing a discharged debt. The Commission has recommended that the reaffirmation of.a secured debt be enforceable, but only to
the extent of the fair market value of the property at the date of the
petition.28
The 1973 Commission relied to a substantial degree on the independent and comprehensive report prepared by the Brookings Institute.2 9
The Brookings Report emphasized that consumer debtors frequently
found themselves without the relief promised by bankruptcy due to the
frequent reaffirmation of the debtor's major debt(s)."° Debtors often
entered into imprudent reaffirmation agreements with their creditors,
thereby revitalizing the very debts that had motivated the bankruptcy
petition in the first place-and extending the untenable financial
conditions burdening the consumer debtor. Under pre-1978 law,
reaffirmation agreements could be executed at any time, even after the
discharge had been granted. Creditors, secured and unsecured, were
motivated to pressure debtors into reaffirming debt. The result,
according to the Brookings Report, was a general failure of both of the
two essential objectives of bankruptcy:
a fresh start for debtors
overburdened by debt, and a fair distribution of the debtors nonexempt

27. Id. at App. B, App. Pt. 4-421. One of the two overriding policies of the bankruptcy
code is to provide debtors with a fresh start. See Local Loan Co. v. Hunt, 292 U.S. 234
(1934) ("honest but unfortunate debtor... [is afforded] a new opportunity in life and a
clear field for future effort, unhampered by the pressure and discouragement of preexisting
debt." 292 U.S. at 244.); Lines v. Frederick, 400 U.S. 18, 19 (1970) (per curiam). See also
Burlingham v. Crouse, 228 U.S. 459 (1913) (one of the Code's two purposes is 'to give the
bankrupt a fresh start with such exemptions and rights as the statute left untouched." 228
U.S. at 473.); Stellwagen v. Clum, 245 U.S. 605 (1918) (the fresh start '[is] of great public
interest in that it secures to the unfortunate debtor, who surrenders his property for
distribution, a new opportunity in life." 245 U.S. at 617.).
28. COLLIER, supra note 24, at App. B, App. Pt. 4-433.
29. DAVID T. STANLEY & MARJORIE GIRTH, ET AL., BANKRUPTCY: PROBLEM, PROCESS,
REFORM (The Brookings Institution 1971) [hereinafter the "Brookings Report"].
30. Id. at 59-62. Over one-third of the debtors interviewed as part of the Brookings
study had reaffirmed some of their debts, averaging about twenty percent of pre-petition
debt for those debtors that reaffirmed. The Brookings Report also referred to a 1969 study
by Rand McNally in which more than fifty percent of the debtors had reaffirmed prepetition debt. See HERBERT JACOB, DEBTORS IN COURT 109, 110 (Rand McNally 1969).
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assets to creditors.31 This inadequacy of relief for consumer debtors
and the unfairness to creditors were two of the major problems that
caused the formation of the 1973 Commission.32
The 1973 Commission's proposals were introduced as bills in August
of 1973. s3 Shortly thereafter, the National Conference of Bankruptcy
Judges, who disagreed with many of the provisions of the 1973
Commission's proposals, submitted alternative bills.34 Interestingly,
the National Conference of Bankruptcy Judges agreed with the 1973
Commission that reaffirmation agreements with regard to unsecured (or
undersecured) debt be banned, except with regard to reaffirmation
agreements reached in connection with the resolution of litigation of
exceptions to the discharge.3"
The all out ban on reaffirmation agreements proposed by the 1973
Commission was unrealistic. Debtors, with proper advice and counseling, may have legitimate reasons for reaffirming both unsecured and
secured debt.36 Between the issuance of the 1973 Commission Report
and enactment of the Code in 1978, the proposed reaffirmation
provisions evolved to allow reaffirmations on the one hand but, on the
other hand, imposed the substantial constraints found in section 524(c)
and (d).3 7 As enacted, these provisions effectively transferred to the

debtor and the debtor's attorney the decision to enter into a reaffirmation agreement, but avoided most of the duplicitous practices discussed

31. See Brookings Report, supra note 29.
32. COLLIER, supra note 24, at App. B, App. Pt. 4-244 to 246.
33. H.R. 10792, 93d Cong. (1973) and S. 2565, 93d Cong. (1973).
34. H.R. 16643, 93d Cong. (1974) and S. 4046, 93d Cong. (1974).
35. See section 4-504 of the bills proposed by the National Conference of Bankruptcy
Judges. H.R. 16643, 93d Cong. (1974), reprinted in A&P H.R. 16643, at 128. Where a
creditor has commenced an adversary proceeding seeking an exception to the discharge for
that creditor's claim, the debtor and creditor may agree to a reaffirmation of the debt as
a way of settling the litigation. Reaffirmation makes sense under such circumstances
because if the basis of the creditor's claim is legitimate, the debt will survive the discharge
anyway.
36. The motivations and justifications for post-petition reaffirmation agreements are
discussed throughout this Article. With respect to secured debt, the primary motivation
is the debtor's retention of the collateral. With respect to unsecured debt, the debtor may
be motivated by such factors as the promise of new credit by the creditor, the nondischargeability of the debt, or the protection of co-obligors.
37. See supra text accompanying notes 21-22 for a description of the constraints found
in section 524(c) and (d). For an excellent discussion of the transition to the less restrictive
reaffirmation provisions of the 1978 Code from the no-reaffirmation stance expressed in the
1973 Commission Report (and the bills proposed by the National Conference of Bankruptcy
Judges). See ROBERT A. HESSLING, REAFFIRMATION & REDEMPTION § 1.7 (1994).
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in the 1973 Commission Report (and Senate Report 95-989) by requiring
38
strict procedural safeguards, including close judicial supervision.
The shift from the all out ban recommended by the 1973 Commission
to the procedural safeguard approach eventually enacted in 1978
resulted from differences in the House and Senate versions of the
proposed Code. House Bill 8200, passed by the House on February 1, 1978, adopted the 1973 Commission's complete ban on reaffirmation agreements. 39 At that time, the Senate was considering Senate
Bill 2266.40 The Senate bill freely allowed both pre and post discharge
reaffirmation agreements, provided only that thirty days notice of any
agreements be sent to other creditors. 4
A heated debate occurred in the Senate over this laissez faire approach
to reaffirmations in view of known misuses by creditors and the
problems outlined in the 1973 Commission Report. A compromise bill
reconciling various inconsistencies between House Bill 8200 and Senate
Bill 2266 was introduced with the language eventually enacted in
1978.42 This compromise bill reconciled the opposing positions of the

38. H.R. 8200, passed by the House on Feb. 1, 1978, reprintedin 124 Cong. Rec. 1783
(1978).
39. 124 Cong. Rec. 1783 (1978).
40. S. 2266, 95th Cong. (1978).
41. Section 524(b) of Senate Bill 2266 provided:
A debt extinguished by discharge in a case under this title may be revived or
reaffirmed by written instrument or be all or part of any bargain creating a new
debt except, however, the debtor may rescind his revival or reaffirmation by
written notice to all concerned creditors within 30 days of such revival or
reaffirmation. Any judgment, whenever obtained, that a debtor is personally
liable to pay a debt extinguished by discharge, and not revived or reaffirmed in
accordance with this section, is null and void.
HearingsBefore the Subcommittee on Improvements in JudicialMachinery of the Committee
on the Judiciary on S. 2266 and H.R. 8200, United States Senate, 95th Cong. 114 (1977).
42. H.R. 8200,95th Cong. § 524(b), reprinted in 124 CONG. REc. 32,363 (1978). See also
124 Cong. Rec. 32,392 (1978). Representative Butler explained on the floor of the House:
The purpose of the reaffirmation of debts is essentially contrary to bankruptcy....
The evidence before us was overwhelming that a practice has developed to follow
a discharge in bankruptcy with a reaffirmation of debt in consideration of an
expanded debt.... The issue was raised in the Senate committee, and the Senate
committee agreed with us. However, when it got to the floor, the Senate took a
hard line on this portion of the bill and virtually put us back to the law as it was
before our bill was passed. The House amendment resolves this by, I think,
[T]he essence of the right to reaffirm, as we have
meeting a middle ground ....
compromised it, is that the right to reaffirm is available in business situations.
It is not available for consumer debts that are not secured by real property unless
the court, after notice and hearing, approves the reaffirmation and the court
decides, on the basis of the evidence before it, that it is in the best interest of the
debtor to reaffirm, and the reaffirmation does not impose any undue hardship on
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House and Senate bills by allowing reaffirmation of both secured and
unsecured debt but imposing the strict requirements of section 524(c)
and (d).
The Abuses Continue
There is abundant evidence that the duplicitous practices referred to
in the 1973 Commission Report' and the Brookings Report" continue
to the present day. A letter from the Office of the President,4" dated
May 5, 1999, commented on House Bill 83346 states:

A.

There is extensive evidence of coerced or abusive reaffirmations of
unsecured debt and low-value secured debt. Such reaffirmations]
frequently are the result of misleading information or threats from

creditors.

Remarkable, [sic] H.R. 833 would ban class actions filed

against creditors who violate reaffirmation requirements-the mechanism that was effectively used to end abusive practices in important
Many bankruptcy experts have
consumer protection cases ....

advocated either banning or severely curtailing such reaffirmations
because they jeopardize both a debtor's "fresh start" and a debtor's
ability to pay priority obligations.47

This letter from the Office of the President was likely relying on the

well-researched and well-reasoned conclusions contained in the Final
Report of the NationalBankruptcy Review Commission, dated October
20, 1997. 48 The 1997 NBRC Report concluded that, notwithstanding

the debtor or his dependents.
124 Cong. Rec. 32,392 (1978).
43. See supra note 25.
44. See supra note 29.
45. "Statement of Administration Policy" in a letter from the Executive Office of the
President, Office of Management and Budget, May 5, 1999. A copy of the letter can be
found at http://www.abiworld.org/legis/reform/99maywhsaphr833.html.
46. House Bill 833 was the House version of the Bankruptcy Reform Act of 1999. The
bill passed the House in November 1999, but the Senate version failed to pass prior to the
closing of the congressional session.
47. "Statement of Administration Policy," supra note 45.
48. NAT'L BANKR. REVIEW CoMMWN, FINAL REPORT (1997) [hereinafter referred to as the
"1997 NBRC Report"]. The National Bankruptcy Review Commission was authorized by
the Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, §§ 601-609, 108 Stat. 4106, 4147.
The duties of the Commission, described in section 603, were:
(1) to investigate and study issues and problems relating to [the Bankruptcy
Code]; (2) to evaluate the advisability of proposals and current arrangements with
respect to such issues and problems; (3) to prepare and submit to the Congress,
the Chief Justice, and the President a report in accordance with section 608; and
(4) solicit divergent views of all parties concerned with the operation of the
bankruptcy system.
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the protections of section 524(c) and (d), there were significant concerns
with regard to debtors reaffirming too much debt, thereby defeating the
operation of the discharge-as well as creating an essential unfairness
with regard to equality of distribution among debtors' creditors in
bankruptcy. In preparing the Final Report of the NBRC, the Working
Group on Consumer Bankruptcies adopted a Memorandum that included
the following information:
Currently, debtors are emerging from bankruptcy with liability on a
significant amount of debt, both secured and unsecured, contrary to the
original intention of Congress when it enacted the Bankruptcy Code of
1978. According to a study being conducted by the Credit Research
Center at Purdue University, over 42% of the debtors in the study
proposed to reaffirm one or more debts. The amounts of the proposed
reaffirmations were significant: average housing debt reaffirmed was
$69,408, and average non-housing debt was $11,311. According to the
Purdue Study, the average income for these debtors is $19,284
annually. According to the same source, the debtors monthly incomes
averaged $1,607, while their monthly expenses averaged $1,711.
Preliminary results of the bankruptcy reaffirmation project at
Creighton University School of Law paint a similar picture .... This
level of encumbrance undercuts the purpose of the discharge
and
49
substantially hinders debtors' ability to regain productivity.
According to the 1997 NBRC Report, the concerns first enunciated in
the 1973 Commission Report continue to be a problem under the
Bankruptcy Code, notwithstanding the protections built into section
524(c) and (d) and recommends "banning the reaffirmation of unsecured
debt and providing more supervision for the reaffirmation of secured
debt."50
If the statistics referred to in the 1997 NBRC Report are accurate, the
easy availability of reaffirmation agreements is substantially undercutting the effectiveness of the discharge provisions of the Bankruptcy
Code. As discussed later in this Article, this ad hoc approach to postpetition payment of debt is foolish in view of the well-organized and
more highly-supervised payment plans under chapters 12 and 13."'

Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, § 603, 108 Stat. 4106, 4147.
49. Memorandum, Summary ofConsumerBankruptcyFrameworkProposals;Proposals
Applicable in All Bankruptcy Cases, WORKING GROUP ON CONSUMER BANKRUPTCY,
NATIONAL BANKRUPTCY REVIEW COMMISSION (June 1997), availableat http://www.abiworld
.org/legis/review/proposals/consframework.html.
50. 1997 NBRC Report, supra note 48, Chapter 1: Consumer Bankruptcy.
51. See infra text accompanying note 338.
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Good examples of modern day abusive reaffirmation practices are
illustrated by the pervasive reaffirmation activities of Sears, Roebuck
and Co. and other major lenders. In 1997 Sears was accused of coercing
approximately 190,000 consumer debtors into reaffirming their debts
after they had declared bankruptcy.52 Sears's practice was to obtain
reaffirmation agreements from these consumer debtors, often at section
341(a) hearings, 3 by threatening repossession of the goods that the
debtors had purchased on their Sears credit cards.54 However, Sears

52. Numerous class actions were filed against Sears. All were settled before judgment.
See Brioso v. Sears, Roebuck & Co., 97-1222-CJK (Bankr. D. Mass. 1997); Conley v. Sears,
Roebuck & Co., 222 B.R. 181 (D. Mass. 1998). See also In re Melendez, 224 B.R. 252, 262
(Bankr. D. Mass. 1998). In re Melendez, a multiplaintiff, nonclass action case, contains an
excellent description of Sears's reaffirmation practices. The extent of the misdeeds by
Sears was shocking:
The Sears representatives were not attorneys, nor were they given extensive credit
training or information about the debtor; rather, they were provided only with
form reaffirmation agreements, a description of the collateral and a stated value
for the collateral, as determined by Sears. They were instructed to offer
reaffirmation of the Sears debt, and, based solely on the debtor's willingness to
reaffirm, to offer a revival of the debtor's Sears credit line in whole or in part or
even an increase in credit. Notably, Sears representatives were not instructed to
determine whether the debtors had the financial wherewithal to repay to Sears
either the original debt to be reaffirmed or the increased debt. In fact, the
representatives understood that the debtor's ability to repay was not a subject for
their concern. Furthermore, with limited exception, it was Sears' policy to draw
no distinction as to the type of collateral under discussion or its value to Sears on
repossession. In pursuit of those agreements, infant cribs and other furniture,
children's toys, medical devices including eyeglasses and hearing aids, and used
automobile tires and batteries were included with stoves, refrigerators, televisions,
and other appliances as the subject matter of reaffirmation agreements.
Id. at 262.
53. 11 U.S.C. § 341(a) (2000). In every bankruptcy case, the U.S. Trustee convenes a
meeting that the debtor must attend. Notice of the meeting is mailed to all listed creditors.
See Official Form 9. Creditors are invited to attend the meeting to ask questions of the
debtor. Sears commonly sent representatives to the consumer 341(a) meetings to suggest
to the debtor and/or the debtor's attorney that the debtor sign a reaffirmation agreement.
54. These credit cards were secured credit cards. A careful reading of the consumer
credit agreement would reveal that the debtors were granting Sears a security interest in
all consumer goods purchased with the credit cards. In accordance with applicable
provisions under Article 9 of the Uniform Commercial Code, the credit agreements signed
by individual debtors granted Sears a security interest in the goods to be purchased with
those credit cards. Because the goods purchased with the cards were "consumer goods,"
in most cases the security interests were perfected as purchase money security interests
in consumer goods and enforceable in bankruptcy. (See U.C.C. § 9-109(1) for the definition
of "consumer goods" and § 9-302(1)(d) for the automatic perfection of security interests in
Sears hired
consumer goods without the necessity of filing a financing statement.)
representatives to attend section 341(a) hearings and confer with virtually every debtor
with an outstanding balance on the debtor's Sears charge account. Faced with a
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failed to file the agreements with the bankruptcy court despite the clear
and unequivocal directives to do so in section 524(c). 5' Although
nothing was inherently wrong in reaching a reaffirmation agreement
with these debtors in the context of a section 341(a) meeting, failure to
submit the agreements for court approval, as required by section 524,
was clearly in violation of the Code and defeated the consumer
protections built into section 524.
By 1999 Sears had settled several class action lawsuits for approximately $500 million.5 6 The reaffirmation activities undertaken by
Sears were shocking, but were not at all unusual. Similar lawsuits were
filed in 1997 against Montgomery Ward Holding Corp. (settlement for
$100 million)5 7 and May Department Stores Co. (settlement for $22 million).58 General Motors Acceptance Corporation faced a similar class
action lawsuit in 1999," 9 and Federated Department Stores voluntarily
returned $7.5 million, collected under improperly executed reaffirmation
agreements, after being sued by a coalition of state attorneys general.6 0
In 1998 the nationwide credit card arm of Circuit City Stores Inc. agreed
to pay $11.7 million to settle charges that it continued trying to collect
on pre-petition debts in forty-four states without filing reaffirmation

threatened repossession of many common household items (toasters, washing machines,
vacuum cleaners, pots and pans, televisions, cameras, etc.) many, if not most, debtors
capitulated and signed reaffirmation agreements. Sears also induced debtors to sign the
reaffirmation agreements by promising continuing credit after bankruptcy (or the loss of
credit if the reaffirmation was not signed).
55. 11 U.S.C. § 524(c) (2000). For a reaffirmation agreement to be effective, section
524(c)(3) requires that: "such agreement has been filed with the court and, if applicable,
accompanied by a declaration or an affidavit of the attorney that represented the debtor
during the course of negotiating an agreement under this subsection .... ." Id.
56. The Federal Trade Commission estimated that Sears collected from an estimated
250,000 consumers without following the legal procedures required in the Bankruptcy
Code. See 1997 NBRC Report, supra note 48, at § 1.3.2.
57. See Fisher v. Montgomery Ward Credit Corp. (In re GE Capital Corp.), 2000 U.S.
Dist. Lexis 4808 (N.D. Ill. Mar. 9, 2000). Montgomery Ward's credit portfolio was owned
by GE Capital Corp., which also owned 50% of the retailer. On August 15, 1998, it was
reported that GE Capital Corp. had agreed to pay up to $100 million to settle with 56,000
consumers who were illegally contacted by the issuer's representatives after filing for
bankruptcy. Credit Card News, published by Faulkner & Gray, a division of Thomson
Information Services, Inc., August 15, 1988. The settlement offer was eventually approved
by Judge James F. Holderman.
58. Greg Gatlin, Consumers to Get Windfall from May, BOSTON HERALD, Nov. 3, 1998,
at 23.
59. Ramirez v. General Motors Acceptance Corp., 2000 U.S. Dist. LEXIS 14700 (C.D.
Cal. Mar. 29, 2000).
60. FederatedWill Pay $7.5M To Settle 20 AGs"Suits, NAT'L L.J., Mar. 2, 1998 at B4.
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agreements with the bankruptcy courts in accordance with section
524.61
B.

CongressionalActions in 1984

The requirement that individual debtors file a statement of intentions
was added to the Code by the Bankruptcy Amendments and Federal
Judgeship Act of 1984.62 A number of factors motivated the passage of
this Act. First and foremost, in the case of Northern Pipeline Construction Co. v. Marathon Pipe Line Co.,63 the United States Supreme Court
invalidated the scheme of delegation of jurisdiction to bankruptcy
judges.6 4 From the date Northern Pipeline was decided on June 28,
1982, to the date of enactment of the 1984 Bankruptcy Reform Act, it
was unclear whether bankruptcy judges had appropriate authority to
decide bankruptcy cases and proceedings. The primary energy behind
the congressional activity between 1982 and 1984 was the adoption of
new jurisdictional provisions that would survive constitutional scrutiny
by the Court. The passage of the 1984 Bankruptcy Reform Act
instituted the current bifurcated scheme of "core" and "non-core"
5
delegation of jurisdiction to the bankruptcy courts.
In the process of conducting hearings on the necessary changes to the
jurisdictional provisions, other areas of the Code were subjected to
examination and revision.6 Section 305 of Subtitle A contained the
changes to section 521, which dealt with Consumer Credit Amendments.6 7 Courts facing the issue have often stated that only limited

61. Kevin G. DeMarrais, Circuit City Bank Settles Consumer Suit; 11.7M in Fines,
Restitution, THE RECORD (Bergen County, NJ), Nov. 20, 1998, at B01.
62. Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353,
§ 305, 98 Stat. 333, 352 [hereinafter the "1984 Bankruptcy Reform Act"].
63. 458 U.S. 50 (1982).
64. Id. at 87.
65. The jurisdictional provisions are contained in 28 U.S.C. § 1334 (1994) and 28
U.S.C. § 157 (1994).
66. The resulting 1984 Bankruptcy Reform Act focused on nine areas of reform, which
are identified in the subtitles of the Act: A. Consumer Credit Amendments; B. Amendments Relating to Grain Storage Facility Bankruptcy; C. Leasehold Management
Amendments; D. Amendments to Title 11, Section 523 Relating to the Discharge of Debts
Incurred by Persons Driving While Intoxicated; E. Referees Salary and Expense Fund;
F. Amendments Regarding Repurchase Agreements; G. Amendments to Title 11, Section
365 of the United States Code to Provide Adequate Protection for Timeshare Consumers;
H. Miscellaneous Amendments to Title 11; and J. Collective Bargaining Agreements. Pub.
L. No. 98-353, 98 Stat. 333, 352, 358, 361, 364, 366, 367, 390.
67. The changes mandated by the 1984 Bankruptcy Reform Act resulted in the
following changes to section 521, highlighted in italics:
The debtor shall-
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legislative history is available to help with the interpretation of section
521 as modified by the 1984 amendments.65
This assumption appears to be incorrect. Quite to the contrary, a
logical sequence of testimony, reports, bills, and floor statements
combine to give us some meaningful legislative history.6" Although no

(1) file a list of creditors, and unless the court orders otherwise, a schedule of
assets and liabilities, a schedule of current income and current expenditures, and
a statement of the debtor's financial affairs;
(2) if an individual debtor's schedule of assets and liabilities includes consumer
debts which are secured by property of the estate(A) within thirty days after the date of the filing of a petition under chapter 7 of
this title or on or before the date of the meeting of creditors, whichever is earlier,
or within such additionaltime as the court, for cause, within such periodfixes, the
debtor shall file with the clerk a statement of his intention with respect to the
retention or surrender of such property and, if applicable, specifying that such
property is claimed as exempt, that the debtor intends to redeem such property, or
that the debtor intends to reaffirm debts secured by such property;
(B) within forty-five days after the filing of a notice of intent under this section, or
within such additional time as the court, for cause, within such forty-five day
period fixes, the debtor shall perform his intention with respect to such property,
as specified by subparagraph(A) of this paragraph;and
(C) nothing in subparagraphs(A)and (B) of this paragraphshall alterthe debtor's
or the trustee's rights with regardto such property under this title[.]
§ 305, 98 Stat. at 352-53.
68. Apparently, the ubiquitous but mistaken assumption that there was only de
minimus legislative history behind the amendments to section 521(2)(A) originated in In
re Eagle. 51 B.R. 959, 961 (Bankr. N.D. Ohio 1985). See also McClellan Fed. Credit Union
v. Parker (In re Parker), 139 F.3d 668 (9th Cir. 1998) ("The legislative history is of little
assistance in interpreting the congressional intent behind § 521." 139 F.3d at 673.); Burr
v. Bank of Boston (In re Burr), 160 F.3d 843 (1st Cir. 1998) ("[Wle have no need to plumb
the sparse legislative history." 160 F.3d at 849.); In re Parker, 142 B.R. 327 (Bankr. W.D.
Ark. 1992) ("There was no Senate or House Report which accompanied the Bankruptcy
Amendments and Federal Judgeship Act of 1984 and the legislative history is 'woefully
inadequate.'" 124 B.R. at 329.); In re Hunter, 121 B.R. 609 (Bankr. N.D. Ala. 1990) ("There
is a split in the case law on this issue and specific, official legislative history on Section
521(2)(A) is nonexistent." 121 B.R. 612.); In re Logan, 124 B.R. 729 (Bankr. S.D. Ohio
1991) ("It generally is conceded that the legislative history to the consumer provisions of
BAFJA is sparse, because these amendments were pushed through Congress quickly with
little attention or forethought." 124 B.R. 733.); In re Barriger, 61 B.R. 506 (Bankr. W.D.
Tenn. 1986) ("legislative history... is woefully inadequate" (quoting In re Eagle, 51 B.R.
at 961) 61 B.R. at 509.); In re Castillo, 209 B.R. 59 (Bankr. W.D. Tex. 1997), rev'd,
Government Employees Credit Union v. Castillo, 213 B.R. 316 (W.D. Tex. 1997) (no
member of Congress explained the meaning of "if applicable," and scant legislative history
of this section is a "less than satisfying source of information." 209 B.R. at 71.).
69. Excellent discussions of the legislative history can be found in Richard H. Nowka,
Validating a Debtor's Retention of Collateral by Continuing Performance: Removing the
Obstructionsof 11 USC § 521(2)(A) and Ipso Facto Clauses, 6 J. BANKR. L. & PRAc. 145,
153 (1997) and in ROBERT A. HESSLING, REDEMPTION & REAFFIRMATION 92-129 (1994).
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House or Senate Report accompanied the final bill enacted in 1984
(House Bill 5174), detailed reports accompanied earlier versions of House
Bill 5174 in the Senate.70 In view of the insignificant changes to
section 521(2) in House Bill 5174, as compared to earlier House and
Senate bills, these earlier reports provide valuable insights into the
interpretation of section 521(2). In addition to the reports, early
hearings before the Subcommittee on Courts of the Committee on the
Judiciary 71 provide extremely revealing insights into the meaning of
section 521(2)(A).
C.

The Scenario

A meaningful analysis of the legislative history behind section 521(2)
must begin with a review of the 1981 Hearings Before the Subcommittee
on Courts of the Committee on the Judiciary and a close look at the
creditor testimony at those hearings.7 2 However, before looking at that
testimony, it is helpful to consider a scenario that illustrates the
concerns of the creditors supporting the adoption of section 521(2).
Suppose a consumer debtor files a chapter 7 petition and owns an
automobile worth $20,000. The automobile is subject to an unavoidable
security interest securing a loan with a principle balance of $19,000.
When the bankruptcy petition is filed, the debtor is two months in
default in payment of the $460 per month loan payment, and interest is
accruing at the rate of approximately $125 per month. After the petition
is filed, the secured creditor is stayed from actions to repossess the
collateral and conduct a foreclosure proceeding. The stay will naturally
terminate under section 362(c) when the debtor receives a discharge,
usually more than three months after the filing of the petition-and
perhaps longer.73

70. S. REP. No. 97-446, at 6-7 (1982) and S. REP. No. 98-65, at 16-17 (1983). These
reports are discussed in detail infra in the text accompanying notes 92-96.
71. See infra text accompanying note 84.
72. Bankruptcy Reform Act of 1978: HearingsBefore the Subcommittee on Courtsof the
Senate Committee on the Judiciary, 97th Cong., 1st Sess. (1981). The hearings are
discussed in detail infra in the text accompanying notes 84-89.
73. In this scenario, the debtor will most likely list the automobile as exempt, thereby
removing it from the property of the estate. Even if the debtor neglects to exempt the
automobile, the trustee will probably abandon the auto because the auto would be of little
value for the estate after paying off the secured creditor (including accrued interest) and
covering the costs of the sale. Whether exempted or abandoned, section 362(c)(2) provides
that the stay of actions against such property of the debtor continues until the earlier of:
"(A) the time the case is closed; (B) the time the case is dismissed; or (C) if the case is a
case under chapter 7 of this title concerning an individual .. the time a discharge is
granted or denied." 11 U.S.C. § 362(c)(2) (2000). The shortest time to discharge (and
termination of the stay) is eighty to one hundred days and can be far longer depending on
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The secured creditor in this scenario is in a difficult position. Unless
the creditor can quickly pursue its remedy of foreclosure, it is unlikely
that the $1000 of equity in the automobile will be sufficient to cover past
due interest, accruing interest during the bankruptcy case, and the costs
of completing the foreclosure. 4 A rational secured creditor will move
for relief from the automatic stay by invoking the provisions of section
362(d)(1) and proving that the secured creditor's interest in the
automobile is not "adequately protected."75 To obtain relief from the
stay, the creditor must hire counsel, who, in turn, must file the motion
and supporting documentation and attend a court hearing. These
additional costs further diminish the availability of funds to satisfy the
underlying secured claim for principal, interest, and costs of collection.
In this scenario, the court would grant the relief requested by the
creditor by either requiring the debtor to make monthly interest
payments in the amount of $125 to adequately protect the secured
creditor or terminating the stay and allowing the secured creditor to
repossess the collateral and foreclose. Because the debtor is in default
under state law due to nonpayment, the secured creditor has an absolute
right to repossess and foreclose upon termination of the stay.7 6

A

sensible debtor in default under the loan agreements who wants to
retain the automobile will have to negotiate a reaffirmation agreement
with the secured creditor." If, on the other hand, the debtor does not
wish to retain the vehicle, a sensible debtor would immediately
surrender the vehicle, rather than incur the additional costs of responding to the relief from stay motion.
Note that the options available to the defaulting debtor following the
motion for relief from stay are exactly the same as the choices available
to the debtor under section 521(2)(A): negotiate a reaffirmation
agreement with the secured creditor, or surrender the vehicle." Prior

the circumstances of the case. See Bankruptcy Rules 2003, 4004.
74. The equity cushion of $1000 will be diminished by $250 in past due interest and
$125 for accruing interest each month during the pendency of the case-until the automatic
stay terminates. Assuming a minimum of three months to the natural termination of the
stay, that adds up to $625. With at least another thirty days required to complete the
foreclosure, storage costs for the auto, publication, auction, and document costs, it is
unlikely that the $1000 will be sufficient to cover all of these amounts.
75. See United Sav. Ass'n v. Timbers of Inwood Forest Assocs., 484 U.S. 365 (1988).
76. This scenario assumes that no contractual or statutory right exists for the debtor
to cure the default under nonbankruptcy law or Article 9 of the Uniform Commercial Code.
77. The secured creditor is absolutely entitled to possession of the vehicle upon the
debtor's default. See U.C.C. § 9-503 (1972).
78. The debtor may also seek to avoid the lien under section 522(0 or redeem the
automobile under section 722. However, in this scenario, we are assuming that the lien
is unavoidable under section 522(f) because as is common in most high-value consumer
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to the changes in 1984, the problem was that secured creditors lacked
the leverage needed to convince the defaulting debtor to deal with the
issue of surrender or retention prior to the expensive and time consuming motion for relief from the automatic stay. Moreover, secured
creditors lacked meaningful information that might save the creditor the
costs of a motion for relief from the automatic stay in the first place.
After all, if the debtor intended to surrender the collateral, the secured
creditor had no need to bring a motion for relief from the stay.
Similarly, if the debtor intended to reaffirm the debt, the creditor had
no reason to bring a relief from stay motion. Unfortunately, prior to
1984, the debtor was under no obligation to reveal to the secured
creditor the debtor's intentions-leaving the secured creditor only two
choices: wait and risk further diminution of the equity cushion, or bring
an expensive and time consuming motion for relief from stay.
The process of using relief from stay motions to determine the debtor's
intentions-and fulfill those intentions-seemed equally unnecessary
and wasteful to sensible attorneys for debtors who were in default under
their loan documents. Attorneys who understood the economics of the
scenario realized that the secured creditor's costs of bringing the relief
from stay motion would simply be added to the principal owing on the
debt and further reduce the debtor's equity in the collateral, if any.
Indeed, if the debtor was in default and wanted to keep the vehicle, the
only viable option was to reaffirm the debt prior to the deadlines in the
Code for reaffirmation. If, on the other hand, the debtor was unable or
unwilling to reaffirm, then surrender was inevitable if the debtor was in
default.
Unfortunately for creditors, a debtor intending to surrender the vehicle
had no legal or economic compulsion to actually implement the debtor's
intention to surrender the vehicle prior to termination of the stay, unless
the secured creditor commenced a relief from stay motion. Unscrupulous
attorneys for debtors might have suggested that the debtor simply retain
the vehicle until the debtor's discharge (usually about three to four
months after the petition is filed) or until the creditor filed a relief from
stay motion.
In this context, the main concerns of secured creditors prior to 1984
were the lack of information about the debtor's intentions with respect
to the collateral and the costs, in terms of time and money, of bringing
relief from stay motions to force the debtor to make an election
regarding disposition of the collateral. These concerns were based on the

secured loans, the lien is a purchase money security interest. It is unrealistic to assume
the debtor will have the more than $19,000 in cash necessary to redeem the collateral. The
debtor in default has only two realistic alternatives, surrender or reaffirmation.
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debtor being in default on the monthly payments due under the loan
documents. If the debtor was current in loan payments, there was no
need to bring a motion for relief from stay, nor would reliefbe granted by
the court if a motion was filed.79 After all, if the debtor was not in
default in this scenario, an equity cushion would protect the secured
creditor during the pendency of the bankruptcy case."° To simply
collect the loan payments and wait for termination of the stay under
section 362(c) would be in the best interest of the secured creditor.
Indeed, whether the secured creditor would have the right to repossess
the collateral and foreclose even after the termination of the automatic
stay, when the debtor's only default was the filing of a bankruptcy
petition, is questionable."'
Even in cases where the debtor lacked equity in the collateral, no
rational creditor would move for relief from stay if the nondefaulting
debtor was making monthly loan payments.8 2 Repossession of the
collateral would fail to satisfy the full amount of the loan, and the debtor
would be discharged from liability for any deficiency. From the secured
creditor's perspective, collection of the monthly principal and interest
from a nondefaulting debtor would cover the accruing interest and
reduce the principal balance of the debt, which enhances the value of the
collateral. To seize the collateral and sell it for an amount insufficient
to cover principal, accrued interest, and the costs of foreclosure would be
foolish.
If a nondefaulting debtor intended to retain the collateral without
reaffirming, then no additional information regarding that intention can
be obtained from the debtor. Once such information is communicated,

79. See, e.g., Riggs Nat'l Bank v. Perry (In re Perry), 729 F.2d 982 (4th Cir. 1984). In
Perry the secured creditor moved for relief from the stay based on the assertion that the
filing of the bankruptcy petition was a default under the default-upon-filing clause
contained in an automobile security agreement and constituted sufficient justification for
relief from the stay. The court in Perry held that default-upon-filing clauses violated the
policies underlying section 362 and were unenforceable as a matter of law. Id. at 984-85.
There is little doubt that these clauses are unenforceable and cannot serve as a basis for
relief from the stay. See infra Part IV of this Article.
80. The $1000 in equity would remain undiminished because there is no past due
interest, and accrued interest is being paid each month. Although the equity cushion may
be reduced each month by the depreciating value of the car, a substantial depreciation is
doubtful over the three to six months it might take until the stay is automatically
terminated under section 362(c). In any event, if the depreciation threatens the equity
cushion, the secured creditor can move for relief on that basis. See United Sav. Ass'n v.
Timbers of Inwood Forest Assocs., 484 U.S. 365 (1988).
81. See infra Part IV of this Article.
82. Under section 362(d)(2), the secured creditor is absolutely entitled to relief from
stay if the chapter 7 debtor has no equity in the collateral.
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the decision to accept either the state of affairs proposed by the debtor
or to move for relief from the stay based on the grounds set forth in
section 362(d) is entirely up to the secured creditor. Whether the courts
follow the Notification Interpretation or the Required Reaffirmation
Interpretation, for a secured creditor to succeed in a relief from stay
motion in a chapter 7 case, the creditor must show either that the debtor
has no equity in the collateral or that the secured creditor's interest in
the property is not adequately protected. This determination is
completely unrelated to the question of the nondefaulting debtor's
intentions with respect to the collateral or the performance of those
intentions.8 3 The secured creditor can always move for relief from
stay--even if the debtor intends to reaffirm or redeem and communicates
that intention to the secured creditor.
D. Creditor Testimony in 1981
The genesis of the 1984 modifications to section 521 began in April
1981, in hearings before the Subcommittee on Courts of the Committee
At those hearings, a coalition of bankers, credit
on the Judiciary.'
unions, finance companies, oil companies, and retailers presented a
proposal entitled "Proposed Consumer Bankruptcy Improvements Act of
1981." Interestingly, none of the representatives of creditors testifying
at those hearings suggested a limitation on the rights of debtors with
regard to retention or surrender of the collateral. Instead, the testimony
85
focused on the information vacuum outlined in the above scenario.
One creditor representative, Alvin 0. Wiese, Jr., representing the
National Consumer Finance Association, summed up creditors' concerns
as follows:
It is our perception that a great many of the adversary proceedings
that are clogging the court systems and literally creating chaos in the
areas in the courts with which I am acquainted because of the number
of these proceedings could be resolved if the debtor was made to

83. See Lowry Fed. Credit Union v. West, 882 F.2d 1543 (10th Cir. 1989) and First &
Merchants Nat'l Bank v. Ballance (In re Ballance), 33 B.R. 89 (Bankr. E.D. Va. 1983).
Relief from the stay as a remedy for the debtor's failure to comply with section 521(2)(A)
is discussed in detail infra beginning in the text accompanying note 125.
84. Bankruptcy Reform Act of 1978: HearingsBefore the Subcommittee on Courtsof the
Committee on the Judiciary, 97th Cong., 1st Sess. (1981) [hereinafter the "1981
Subcommittee Hearings"].
85. An excellent description of those hearings and the testimony presented was set
forth by Bankruptcy Judge A. Thomas Small in In re Belanger. 118 B.R. 368, 370-71
(Bankr. E.D.N.C. 1990), affd, Home Owners Funding Corp. v. Belanger (In re Belanger),
962 F.2d 345, 347 (4th Cir. 1992).

MERCER LAW REVIEW

636

[Vol. 53

undertake the responsibility of giving creditors information before the
first meeting of creditors, as to what they intend to do with the
collateral. Do they intend to redeem it, surrender it, reaffirm the
obligation, or what?"

Another

creditor representative,

Walter

Vaughan,

Senior Vice

President of the American Security Bank testified:
These requirements will simply require the debtor to make certain
decisions early in the proceeding on issues that must be resolved at
some point in the proceeding. Therefore, the debtor would have no
additional burdens. However, the creditor will be relieved of signifi87
cant burdens and will avoid unnecessary uncertainty and costs.
In a detailed analysis of the testimony presented at those hearings,
Professor Nowka concluded,
[t]he legislative history of subsection 521(2) indicates that the purpose
of Congress was to remove the creditor's veil of ignorance regarding the
debtor's disposition of secured property, and ensure communication and
performance of the debtor's intent regarding such property. There is
no testimony or discussion from which to draw a conclusion that the
methods designated by subsection (2)(A) were intended to be exclusive ....
The purpose of 521(2) is communication of intent and timely
performance of the retention method. 88
A similar conclusion was reached by Professor Hessling in his comprehensive analysis of the 1981 hearings.8 9
E.

The Changes to Section 521

Following the April 1981 hearings, bills were proposed in the House
and Senate in 1981 with language similar to the current language of
section 521(2)(A). House Bill 4786 provided:

86. 1981 Subcommittee Hearings, supra note 84, at 46, reprintedin HESSLING, supra
note 69, at 95.
87. 1981 Subcommittee Hearings, supra note 84, at 149, reprintedin HESSLING, supra
note 69, at 96.
88. Nowka, supra note 69, at 160.
89. HESSLING, supra note 69, at 94. Professor Hessling stated:
Witnesses ... complained that: (1) a creditor often had no information about the
creditor's collateral in the debtor's possession; (2) there was a hiatus of several
weeks to many months during which a debtor could use the collateral without
making any attempt to resolve the creditor's interest; (3) the automatic stay
restrained the creditor from obtaining the collateral; and (4) relief from the
automatic stay was ineffective and cost prohibitive, particularly as a result of the
time and expense of the hearing and the uncertain outcome of the proceeding.
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if the debtor's schedule of assets and liabilities includes consumer debts
which are secured by property of the estate, file and serve... a
statement expressing the debtor's intention with respect to retention
or surrender of the collateral and, if applicable, specifying that the
collateral is claimed as exempt, that the debtor intends to redeem the
collateral, or that the debtor intends to reaffirm debts secured by the
collateral.9°
With only minor changes in terminology, this language was eventually
enacted as section 521(2)(A) in 1984. 91
The theme enunciated by creditor representatives in the April 1981
hearings was clearly one of notification rather than substantive changes
to existing debtor and creditor law. The complaint reiterated by each of
the creditor representatives focused on the information vacuum and the
difficulty of determining the debtor's intentions without expensive and
time consuming relief from stay motions.
The theme was repeated in two Senate reports in 1982 and 1983, in
which the Senate Judiciary Committee discussed in substantial detail
the problem that the Statement of Intention in section 521(2)(A) was
intended to address." The Senate reports reiterated:
Hearings before the Subcommittee on Courts revealed that one of the
most severe problems created by the Code lies in the inadequate
mechanisms for enforcement of rights of creditors which are not
disputed. That is, the Code imposes such high "transaction costs" on

90. H.R. 4786, 97th Cong. § 7 (1981). The companion bill in the Senate, S. 2000, was
identical in all material respects. See S. REP. NO. 97-446, at 40 (1982), which accompanied
S. 2000, 97th Cong. (1981).
91. H.R. 5174, 98th Cong. § 521(2)(A) (1984). The changes are indicated below:
[I]f the an individual debtor's schedule of assets and liabilities includes consumer
debts which are secured by property of the estate .... the debtor shall file eO4
serve with the clerk a statement xfprz'esig thc debteF' of his intention with
respect to the retention or surrender of the eellatefral such property and, if
applicable, specifying that the- ealatetra such property is claimed as exempt, that
the debtor intends to redeem the- ellateiral such property , or that the debtor
intends to reaffirm debts secured by the eell-tefral such property.
These changes in terminology first appeared in H.R. 5174, 98th Cong. § 521(2)(A) (1984).
A succinct description of the evolution of House Bill 4786 and Senate Bill 2000 to Public
Law 98-353 can be found in S. REP. No. 98-65, at 1-3 (1983) and in Nowka, supra note 69,
at 157-60.
92. S. REP. NO. 97-446, at 16-18 (1982) and S. REP. No. 98-65, at 6-7 (1983). Both
reports contain identical language concerning "Debtor Disposition of Secured Property."
Senate Report 446 accompanied Senate Bill 2000, supra note 90, proposed during the 97th
Congress, while Senate Report 65 accompanied the successor bill, Senate Bill 445,
introduced during the 98th Congress, which contained identical provisions in sections 521
and 524.
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the enforcement of certain rights, that the rights themselves become of
little value ....

Under normal principles of commercial law, if a

consumer does not pay a secured debt, the creditor can take either
judicial or nonjudicial steps to recover the collateral. Unfortunately,
when the debtor files a bankruptcy petition, the Code provides no
orderly, expedited mechanism for enforcing the undisputed interest of
the secured creditor....

Evidence demonstrates that under the

present Code provisions, there is a hiatus of from several weeks to
many months during which the debtor has possession of the property,
uses the property, and is not required to make any effort to resolve the
interest of the secured creditor. During that time, the property will
depreciate in value due to normal use, and may be lost or destroyed.
Ultimately, if the interest is not resolved, the secured creditor must
incur the considerable expense of bringing a separate proceeding to
obtain relief from the stay so that the lien can be enforced.93
The primary concern of the Judiciary Committee was clearly the
reduction of "transaction costs" and uncertainty costs associated with the
"hiatus" caused by the automatic stay and discussed in the above stated
scenario.94 As well stated by Professor Nowka, the reason for adding
section 521(2)(A) was to "remove the creditor's veil of ignorance
regarding the debtor's disposition of secured property, and ensure
communication and performance of the debtor's intent. "9 5 This viewpoint is reinforced by the fact that the Judiciary Committee was well
aware of reaffirmation practices under the 1978 Code and the common
practice of nondefaulting debtors retaining collateral, without reaffirmation agreements.96 Nevertheless, the Judiciary Committee proposed no
On the
substantive changes to pre-1984 reaffirmation practices.
contrary, in the parts of the reports dealing with proposed changes to
section 524(c) and (d),9 7 the Judiciary Committee emphasized, no less

93. S. REP. No. 97-446, at 16-18 (1982) and S. REP. No. 98-65, at 6-7 (1983).
94. S. REP. No. 97-447, at 18 (1982) and S. REP. No. 98-65, at 7 (1983). After
explaining the time delays and additional costs confronting secured creditors, the reports
state: "The costs are not imposed so that the debtor can exercise rights of his own; rather,
there simply are no procedures for resolving such rights at an early stage of the
proceedings at the least possible cost." Id. See also supra text accompanying notes 79-82.
95. Nowka, supra note 69, at 160.
96. S. REP. NO. 97-446, at 20-21 and S. REP. No. 98-65, at 10. "[T]he debtor will often
simply retain the property, and continue making payments to the creditor. In other cases,
the debtor may have made an agreement to redeem the property or reaffirm the debt
according to a schedule, and subsequently defaulted on the payments." Id.
97. Section 524(c) and (d) govern the formal steps that must be followed for creation
of an enforceable reaffirmation agreement. See supra notes 21-23 and the accompanying
text for a discussion of the procedural requirements of section 524(c) and (d).

2002]

REAFFIRMATION AGREEMENTS

639

than ten times in three pages, the "voluntary" nature of reaffirmation
agreements under pre-1984 bankruptcy and nonbankruptcy law.98
. The Judiciary Committee, relying on the testimony of creditors during
the 1981 hearings, 99 was not seeking to create any new rights in
creditors or to impose any substantive restraints on debtors. Rather, the
members of the Committee were concerned about adjusting the
procedures for handling secured consumer claims, while leaving
unchanged the voluntary nature of reaffirmation agreements.
The procedural nature of the section 521 modifications was incorporated into section 521 on March 19, 1984, when a new subparagraph "C"
was added to the proposed changes to section 521(2): "(C) nothing in
subparagraphs (A) and (B) of this paragraph shall alter the debtor's or
the trustee's rights with regard to such property under this title." ° °
The addition of subparagraph C was introduced by Congressman Rodino,
who commented in the floor debates in the House:
[T]his section is designed to make it clear that the newly imposed duty
on the debtor to act properly with regard to property which is security
for a creditor's claim does not affect the substantive provisions of the
code which0 may grant the trustee or debtor rights with regard to such
property.' '
Subparagraph C, eventually enacted as part of the Bankruptcy
Amendments and Federal Judgeship Act of 1984, stands out as an
unequivocal expression of congressional intent that the Statement of
Intention required under section 521(2)(A) was not intended to create
any new substantive creditor rights. Rather, whatever rights the debtor

98. S. REP. No. 97-476, at 22 (1982) and S. REP. No. 98-65, at 11 (1983). "The
agreement must inevitably be voluntary because contact between the debtor and creditor
is otherwise prohibited by the automatic stay, and because of the court's obligation to
advise the debtor at the first meeting that such agreements are voluntary in nature. The
debtor, therefore, has to initiate the contact with the creditor concerning the preexisting
debt." Id. A complete copy of this section of the reports can be found infra in Appendix
B. The proposed changes were adopted in the 1984 Bankruptcy Reform Act. Primarily,
the changes included: (i) elimination of the requirement of court approval in those cases
where the debtor is represented by an attorney (and the attorney opines as to the matters
set forth in section 524(c)); (ii) filing of all reaffirmation agreements with the bankruptcy
court; (iii) extending the debtor's rescission period to 60 days after the agreement is filed
with the court, and (iv) requiring a statement regarding the debtor's rescission rights in
the reaffirmation agreement.
99. See supra text accompanying note 84.
100. House Bill 5174 was introduced on March 19, 1984. See H.R. CONF. REP. No. 98882, at 22 (1984) to accompany H.R. 5174, 98th Cong. (1984).
101. 130 CONG. REC. 6200, 6204 (1984). This comment is the only one from the Senate
and House floor debates concerning section 521(2)(A). See In re Parker, 142 B.R. 327
(Bankr. W.D. Ark. 1992).
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and trustee had prior to 1984 with respect to property subject to security
interests would remain unchanged.
F

Legislative History Conclusion

The courts focusing on the issue tend to mistakenly assume that the
legislative history regarding the enactment of section 521(2)(A) is
limited. 10 2 Quite to the contrary, a logical sequence of testimony, bills,
and floor statements combine to lead to the conclusion that the intent
behind section 521(2)(A) was to provide some procedural mechanisms
that would provide creditors with meaningful information about the
debtor's intentions, and reduce the costs to creditors of seeking relief
from the stay when the debtor's intentions were either to surrender the
collateral or reaffirm the debt. While no detailed House or Senate
Report accompanied House Bill 5174, detailed reports did accompany the
earlier versions of section 521(2)(A),' °3 which, in view of the insubstantial changes to section 521(2)(A) in House Bill 5174, serve as indicators
of the intentions of the congressional committees working on this
legislation.
A strong sense arises from the legislative history and the enactment
of section 521(2)(C) that the pre-1984 underlying commercial rights of
the parties were to remain untouched. This leads to the important
question concerning the relative rights and obligations of secured
creditors when a nondefaulting debtor files bankruptcy. We shall see
that at the time of enactment of section 521(2)(A) in 1984, and continuing to the present, this question is complicated, focusing on both state
contract law and the Code's treatment of ipso facto clauses-as well as
the nonlegal but customary behavior of creditors under these circumstances.
III.

THE CIRCUIT DECISIONS

The issue of whether section 521(2)(A) requires the debtor to choose
among only three alternatives-redemption, reaffirmation, or surrender-has been analyzed by eight circuit courts of appeal. The Second,
Fourth, Ninth, and Tenth Circuits have adopted the Notification
Interpretation, holding that section 521(2)(A) allows nondefaulting

102. See supra note 68.
103. See supra notes 92-96 for the discussion of the reports accompanying S. 2000 and
S. 445.
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debtors to retain the collateral without negotiating a reaffirmation
agreement with the secured creditor.' °4
The First, Fifth, Seventh, and Eleventh Circuits have adopted the
Required Reaffirmation Interpretation. This interpretation imposes a
requirement that all chapter 7 consumer debtors seeking to retain
property subject to a security interest must negotiate and execute a
reaffirmation agreement with the secured creditor, even if the debtor has
fully performed all of the debtor's affirmative loan obligations and
intends to continue doing so.1"5

Lowry-Separatingthe Substance and the Remedy
The first appellate court to rule on the issue was the Tenth Circuit in
Lowry Federal Credit Union v. West.' °6 In Lowry the parties stipulated
that the joint debtors were current on all payments and that the
collateral, a pickup truck, was adequately insured. Nevertheless, the
secured creditor was threatening to repossess the pickup truck unless
the debtors signed a reaffirmation agreement. In their Statement of
Intention, the debtors declared that they intended to retain the truck but
refused to indicate an intention to reaffirm or redeem.'0 7
Following the discharge but prior to the closing of the case, the debtors
sought declaratory relief regarding the right of the secured creditor to
repossess the collateral. The bankruptcy court enjoined the secured
creditor from repossessing the truck so long as the debtors remained
current on their payments, provided adequate insurance, and were not
otherwise in default with regard to their affirmative contractual
obligations. 0 8 In addition, both the bankruptcy and district courts
held that the debtors' discharge in bankruptcy did not put the creditor

A.

104. See, e.g., Capital Communications Fed. Credit Union v. Boodrow (In re Boodrow),
126 F.3d 43, 53 (2d Cir. 1997); Home Owners Funding Corp. v. Belanger (In re Belanger),
962 F.2d 345, 347-48 (4th Cir. 1992); McClellan Fed. Credit Union v. Parker (In re Parker),
139 F.3d 668, 673 (9th Cir. 1998); Lowry Fed. Credit Union v. West, 882 F.2d 1543, 1547
(10th Cir. 1989).
105. See, e.g., Bank of Boston v. Burr (In re Burr), 160 F.3d 843, 849 (1st Cir. 1998);
Johnson v. Sun Finance Co. (In re Johnson), 89 F.3d 249, 252 (5th Cir. 1996) (per curiam);
In re Edwards, 901 F.2d 1383, 1387 (7th Cir. 1990); Taylor v. AGE Fed. Credit Union (In
re Taylor), 3 F.3d 1512, 1517 (11th Cir. 1993).
106. 882 F.2d 1543 (10th Cir. 1989). The case originated in the Bankruptcy Court for
the District of Colorado and was decided in favor of the debtors.
107. The detailed facts of the case are laid out in the district court opinion, West v.
Lowry Fed. Credit Union (In re West), 101 B.R. 648, 649 (D. Colo. 1989), affd 882 F.2d 1543
(10th Cir. 1989) affirming the bankruptcy court decision. The loan documents called for
monthly payments of $342 and required the debtors to maintain insurance coverage on the
truck.

108.

101 B.R. at 650.
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at risk sufficient to invoke the "insecurity" default clause in the security
agreement." 9 That clause granted the secured creditor the right to
declare a default "if something happens which significantly reduces the
credit union's ability to realize on any property you have given as
security."110 Both the bankruptcy and district courts rejected the
creditor's argument that the mere elimination of the debtors' personal
liability presented a risk sufficient to satisfy this default provision."'
On appeal, the Tenth Circuit disagreed with the rationale of the lower
courts concerning the proper interpretation of section 521(2)(A). 112 In
a surprisingly brief discussion, the court concluded that the "obvious"
plain meaning of section 521(2)(A) mandated that a debtor seeking to
retain property subject to a security interest must either reaffirm the
debt or redeem the property."' This reliance on the "obvious" meaning
of section 521(2)(A) seems misplaced in view of the inherent ambiguities
in the language of section 521(2)(A). Indeed, following the decision in
Lowry, several other circuit courts interpreted the "plain meaning" of
section 521(2)(A) to reach the opposite conclusion." 4
In an interesting twist, notwithstanding its decision that the debtors
must redeem or reaffirm the debt if they intended to retain the
collateral, the Tenth Circuit affirmed the bankruptcy court's order
enjoining repossession of the collateral.' 5 The court seemed swayed
by the record in the case, which indicated that the debtors were current

109. Id.
110. Id. at 649. The full provision stated:
Default-You will be in default if you do not make a payment of the amount
required when it is due. You will be in default if you die, file for bankruptcy, or
become insolvent, that is, unable to pay your obligations when they become due.
You will be in default if your ability to pay what you owe or to perform your other
obligations under this Plan is significantly reduced. You will also be in default if
something happens which significantly reduces the credit union's ability to realize
on any property you have given as security.
Id.
111. Id. at 650.
112. 882 F.2d at 1545-46.
113. Id. at 1545. The court stated simply, "The creditor argues that the requirements
of [section] 521(2) are mandatory. That is obvious. There is no room within the direct
language of the section to presume otherwise." Id. In a footnote, the court added: "The
plain English of the section requires every debtor in possession of collateral to make an
election whether to retain or relinquish that property. If the debtor decides to retain, the
debtor is required to elect whether to redeem or reaffirm." Id. at 1545 n.2.
114. See Home Owners Funding Corp. v. Belanger (In re Belanger), 962 F.2d 345, 34748 (4th Cir. 1992), discussed infra in the text accompanying note 142, and McClellan Fed.
Credit Union v. Parker (In re Parker), 139 F.3d 668, 673 (9th Cir. 1998), discussed infra
in the text accompanying note 228.
115. Lowry, 882 F.2d at 1547.
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in their payments and were in compliance with all other provisions of
the loan documents," 6 noting that: "The effect of the bankruptcy
court's ruling is to put the parties where they were prior to bankruptcy.
Moreover, considering the practical effect of the bankruptcy court's order,
of the debt in its present posture would be
we believe reaffirmation
11 7
simply cosmetic."
In addition, the court noted in rather contradictory language: "While
a debtor may redeem property, subject to 11 U.S.C. § 722, or reaffirm a
debt, subject to 11 U.S.C. § 524(c)(4), nothing within the Code makes
either course exclusive. We, therefore, cannot conclude the bankruptcy
court acted without jurisdiction in this case."11 8 This paragraph,
coupled with the court's affirmance of the bankruptcy court's order,
would seem to place the Tenth Circuit in the Notification Interpretation
camp. However, in its final conclusion, the court reiterated its decision
that section 521(2)(A) requires reaffirmation or redemption in all cases
when a debtor intends to retain collateral. 19 As discussed immediately below, the court justified its holding on the theory that, even if a
debtor must reaffirm or redeem under section 521(2)(A), no remedy is
available to the secured creditor. 2 °
1. The Remedy for Failure to State an Intention to Reaffirm or
Redeem. The Tenth Circuit reasoned that, even if section 521(2)
required the debtors to reaffirm or redeem, a failure to do so did not give
the secured creditor the right to repossess the collateral during the
pendency of the automatic stay.121 The court noted that when Congress enacted section 521(2)(A) in 1984, it did not provide any remedy

116. In Lowry the lender asserted that the debtor was in default under a clause in the
loan documents making the filing of bankruptcy an event of default. This argument raises
serious issues regarding (i) the enforceability of these types' of default clauses during the
pendency of the bankruptcy case and the application of the automatic stay, (ii) the
enforceability of the clauses following the closing of the bankruptcy case or termination of
the automatic stay, and (iii) the impact of such clauses on the obligation of the debtor to
reaffirm. These matters are discussed infra in Part IV of this Article. The court in Lowry
did not directly address the first two issues, stating: "We do not rule on the enforceability
of such clauses because the issue has not been raised and thus is not before us." 882 F.2d
at 1546 n.5. As to the third issue, the court in Lowry agreed with the bankruptcy and
district courts that, unless there was a substantial change in the secured creditor's position
as a result of the filing, a mere technical violation of such a boiler plate clause did not
require the debtor to reaffirm the debt. Id. at 1546.
117. Id. at 1547.

118.
119.
120.
121.

Id. at 1546.
Id. at 1547.
Id. at 1546.
Id.
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to the secured creditor in the event that debtors failed to satisfy the
requirements of that section. 122 Rather, the court recognized that
when a debtor fails to comply with the provisions of section 521(2), the
creditor is left with only two possible courses of action: move for relief
from the automatic stay based on established principles under section
362(d)1123 or wait for the discharge, at which time the automatic stay is
lifted. 24
While the court's logic in electing the Required Reaffirmation
Interpretation is questionable, the court was undoubtedly correct in its
reasoning regarding the remedy. The provisions of section 362(c) and (d)
provide the sole mechanisms for expiration and termination of the
automatic stay. The promoters of the 1984 revisions made early
attempts to modify section 362 to allow for termination of the stay when
a debtor failed to comply with section 521(2)(A). 125 However, those
proposed modifications were
dropped prior to enactment of the 1984
12
Bankruptcy Reform Act.

Even if the 1984 revisions had included an independent basis for
termination of the automatic stay as a remedy for the debtor's violation
of section 521(2)(A), the creditor is not necessarily entitled to foreclose
under state law principles. After all, a debtor who is current in his or
her loan payments and is otherwise complying with the affirmative
obligations under the loan documents is entitled to retain the collateral,

122. Id.
123. A secured creditor is always free to move for relief from the stay, regardless of the
debtor's actions under section 521(2)(A). Section 362(d)(1) allows the creditor to move for
relief "for cause, including the lack of adequate protection of an interest in property of such
party in interest." 11 U.S.C. § 362(d)(1) (2000). See infra the discussion in the text
accompanying note 209.
124. Section 362(c) provides that the stay against property of consumer debtors is
terminated at the time of discharge, dismissal, or closing of the case, whichever is earlier.
Assuming that the debtor has exempted the collateral, or the trustee has abandoned it, the
collateral is no longer property of the estate and, at the time of discharge, the secured
creditor is no longer subject to the restraints of the automatic stay.
125. See S. REP. No. 98-65, at 57-58:
Accordingly, the debtor would be required to notify the secured creditor what he
intends to do with the property within 10 days after the petition, and then, to
perform his stated intention by the time of the meeting of creditors. If the debtor
has not performed his intention by the meeting, the secured creditor is then free
to enforce its lien in situations where there is a dispute over the respective rights
of debtor and secured creditor, or in the rare case where the trustee will assert an
interest of the estate in such property, the court may order the status quo to be
maintained until any disputed matters are resolved.
Id.
126. H.R. 5174,98th Cong. (1984), which was enacted as the Bankruptcy Amendments
and Federal Judgeship Act of 1984.
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unless some other default under the loan documents is sufficient to
justify a foreclosure under applicable state law. 127
The secured
creditor might assert a default under an "insecurity clause" or "ipso facto
clause," but the debtor's violation of these types
of clauses may not give
128
rise to a right to foreclose upon the collateral.
B.

In re Edwards

In 1990 the Seventh Circuit decided the case of In re Edwards,2 9
agreeing with the Tenth Circuit that section 521(2)(A) required
reaffirmation or redemption if the debtor intended to keep the collateral,
regardless of the fact that the debtor was not in default under the loan
documents.' 30 In Edwards the debtor owed two debts to Merchants
National Bank ("Merchants"), secured by liens in the debtor's car and
truck, respectively. In the debtor's amended Statement of Intention, she
indicated her intention to retain both the car and the truck and make
regular monthly payments, but she would not be reaffirming the
underlying debt. Merchants admitted that the debtor was not in default
with regard to either of the loans, but moved for an order compelling the
debtors to either surrender the collateral, redeem the collateral, or
reaffirm the debt. The bankruptcy court granted Merchants's motion
and the district court affirmed.'
1. Voluntarism. On appeal, the Seventh Circuit affirmed.' 32 The
court relied to a substantial degree, perhaps mistakenly, on In re
Bell. 3 ' In Bell the Sixth Circuit faced the question of whether a

127. Lifting the automatic stay merely allows the creditor to pursue its remedies under
state law. See MNC Commercial Corp. v. Joseph T. Ryerson & Son, Inc., 882 F.2d 615, 618
(2d Cir. 1989).
128. "Insecurity clauses" typically allow the secured creditor to declare a default if the
secured creditor has a good faith belief that the prospect of payment or performance is
impaired. Such clauses are specifically authorized under the Uniform Commercial Code
but only if there is a good faith belief that the prospect of payment or performance is
impaired. See U.C.C. § 1-208. In most loan transactions, the loan documents, which the
lender prepares, will also include a default-on-bankruptcy clause providing that the filing
of a bankruptcy petition by the debtor "ipso facto" constitutes a default under the loan
documents without any further action required by the lender. The enforceability of these
types of default clauses is discussed infra in Part IV of this Article.
129. 901 F.2d 1383 (7th Cir. 1990).
130. Id. at 1386.
131. Edwards v. Merchants Nat'l Bank, 95 B.R. 97, 98 (S.D. Ind. 1988), affd, 901 F.2d
1383, 1386 (7th Cir. 1990).
132. Edwards, 901 F.2d at 1386.
133. General Motors Acceptance Corp. v. Bell (In re Bell), 700 F.2d 1053 (6th Cir.
1983).
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debtor could use section 722 to redeem collateral by agreeing to pay the
secured creditor the value of the collateral in installments. 4 The
Sixth Circuit noted that the essential distinction between redemptions
under section 722 and reaffirmations under section 524 was, vis-a-vis the
secured creditor, the involuntary nature of redemption and the voluntary
nature of reaffirmation. 135 Seizing on the fundamental principle
expressed in Bell that reaffirmations under section 524 must be
voluntary, the court in Edwards reasoned that "[p]ermitting a debtor to
retain property while keeping up installment payments without a
reaffirmation of personal liability allows a debtor to force a new
arrangement on a creditor. This negates the voluntarism contemplated
by the statute." 36
The court in Edwards was correct in asserting the voluntary nature
of section 524, vis-a-vis the secured creditor. However, reaffirmation is
equally voluntary for the debtor. Reference to the essentially voluntary
nature of section 524 adds little to the discussion of whether the debtor
is obligated to enter into a reaffirmation agreement in the first place
under section 521(2)(A). This is particularly true because section 524
was enacted prior to the 1984 changes that added the Statement of
Intention in section 521(2)(A). If, prior to 1984, debtors enjoyed the
right to retain collateral without reaffirmation, then the voluntarism
argument lacks any substance. Moreover, for debtors to retain collateral
and pay the full amount of the secured debt without reaffirmation is
quite common in chapter 13.13' The same is true in chapter 11.13"
The concept that secured creditor consent is a precondition to arrangements regarding retention of collateral is simply not an integral part of

134. Id. at 1054. Section 722 provides in pertinent part: "An individual debtor may
... redeem tangible personal property intended primarily for personal, family, or household
use, from a lien securing a dischargeable consumer debt,... by paying the holder of such
lien the amount of the allowed secured claim of such holder that is secured by such lien."
11 U.S.C. § 722 (2000).
The court in Bell correctly decided that the redemption provisions of section 722 required
a single cash payment by the debtor at the time of redemption. This conclusion has been
universally supported by courts addressing the redemption issue. See supra text
accompanying note 8.
135. 700 F.2d at 1056. The court in Bell stated: "[section] 524(c) facially contemplates
that the creditor, for whatever reason, may reject any and all tendered reaffirmation offers;
(section] 524(c) envisions execution of an 'agreement' which, by definition, is a voluntary
undertaking. Accordingly, if a debtor is authorized by the bankruptcy court to redeem by
installments over the objection of the creditor, such practice would render the voluntary
framework of [section] 524(c) an exercise in legislative futility." Id. (citations omitted).
136. Edwards, 901 F.2d at 1386.
137. For a discussion of section 1325(a)(5), see infra text accompanying notes 339-43.
138. See 11 U.S.C. § 1129(b)(2) (2000).
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bankruptcy law or history. While the Code clearly seeks to protect the
interests of secured parties, debtors and trustees are given wide latitude
to use collateral to either assist the debtor in the debtor's fresh start or
maximize the distributions to unsecured creditors.
2. Loss of Recourse. Despite the weakness of the "voluntarism"
argument, the court in Edwards raised a different and more compelling
argument in favor of the Required Reaffirmation Interpretation:
retention of the collateral by the debtor, while discharging the debtor
from personal liability for the debt, imposes a fundamentally new
contractual arrangement on the secured creditor that will survive the
bankruptcy case-and diminish the debtor's incentives to maintain the
collateral, thereby increasing the risks to the secured creditor.13
This loss of recourse argument is initially persuasive. After all, when
a secured creditor makes a loan, an essential part of the bargain is that
the debtor will be personally liable for any deficiency in the event of a
default. If the loan is not reaffirmed in bankruptcy, the personal
liability of the debtor is discharged. If the nonreaffirming debtor is
allowed to retain the collateral, the release of the debtor from personal
liability is a substantial deviation from the terms of the original bargain
between the parties. The proponents of the Required Reaffirmation
Interpretation insist this would be true, even if the debtor is not in
default and fully performs the monetary and other affirmative obligations under the loan documents. The mere release of the debtor from
liability, these proponents assert, constitutes so substantial a change in
the original bargain between the parties that Congress could not have
intended such a result. 4 '
Several responses to this loss of recourse argument diminish its
potency. These responses were laid out by the Second Circuit in an
orderly and
comprehensive fashion seven years after the decision in
4
Edwards.1'

139. 901 F.2d at 1386.
140. A similar rationale was used by the Eleventh Circuit to support its holding in
favor of the Required Reaffirmation Interpretation in Taylor v.AGE Federal Credit Union
(In re Taylor), 3 F.3d 1512, 1516 (11th Cir. 1993). See infra text accompanying note 157
for a detailed description of the case.
141. See the discussion of Capital Communications Fed. Credit Union v. Boodrow (In
re Boodrow), 126 F.3d 43 (2d Cir. 1997), infra text accompanying notes 205-23. See also
Part III.F.2 of this Article.
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In re Belanger

In 1992, the Fourth Circuit confronted the section 521(2)(A) issue in
the case of In re Belanger142 and reached a contrary conclusion regarding the obligation of a debtor to reaffirm or redeem as a condition to
retaining the collateral.' 43 In Belanger the joint debtors had purchased
a mobile home financed by Home Owners Financing Corporation
("Home"). The debtors were current in their loan payments and filed a
Statement of Intention indicating that they would retain the mobile
home without reaffirming the debt or redeeming the collateral. Home
moved to compel the Belangers to reaffirm the debt, redeem the
collateral, or surrender it, arguing that section 521(2)(A) restricts
debtors to these three options. The bankruptcy court denied the motion,
and the district court affirmed.'"
On appeal, the Fourth Circuit
affirmed, holding that section 521(2)(A) is procedural in nature and does
not require reaffirmation or
redemption if the debtor is not in default
145
under the loan documents.
1. The Impact of Section 521(2) (C). The court in Belanger focused
on section 521(2)(C), a provision that the courts in Lowry and Edwards
had ignored. That subsection provides: "(C) nothing in subparagraphs
(A) and (B) of this paragraph shall alter the debtor's or the trustee's
rights with regard to such property under this title." 4 s The court
reasoned that subparagraph C sets forth a congressional mandate that
the Statement of Intention required by subparagraph A creates no new
substantive rights.' 47 Consequently, the enactment of section 521(2)(A)
in 1984 cannot be interpreted to impose an obligation to reaffirm or
redeem unless there was such an obligation to do so prior to enactment
of section 521(2)(A) in 1984.148 This argument is powerful and difficult

142. Home Owners Funding Corp. v. Belanger (In re Belanger), 962 F.2d 345 (4th Cir.
1992).
143. Id. at 347.
144. In re Belanger, 118 B.R. 368, 372 (Bankr. E.D.N.C. 1990), affd, Home Owners
Funding Corp. v. Belanger, 128 B.R. 142, 145 (E.D.N.C. 1990), affd, 962 F.2d 345 (4th Cir.
1992).
145. 962 F.2d at 347.
146. 11 U.S.C. § 521(2)(C) (2000).
147. 962 F.2d at 347.
148. In reaching this conclusion, the court relied on the analysis contained in COLLIER,
supra note 24, at 1 521.0[2], 521-35, stating: "Nothing in section 521(2) requires the debtor
to choose redemption, reaffirmation or surrender of the property to the exclusion of all
other alternatives [although no other alternatives are provided for in the Code. That
section] merely requires a statement of whether the debtor intends to choose any of those
options, if applicable." 962 F.2d at 347.

2002]

REAFFIRMATION AGREEMENTS

649

to rebut. Subparagraph C was clearly intended to assure that the
provisions of subparagraph A would be interpreted as purely procedural.149 Subparagraph C was introduced by Congressman Rodino in 1984,
who commented during the House debates that
this section is designed to make it clear that the newly imposed duty
on the debtor to act properly with regard to property which is security
for a creditor's claim does not affect the substantive provisions of the
code which may grant the trustee or debtor rights with regard to such
property. 5 °
This interpretation of subparagraph C is undoubtedly correct and
consistent with the creditors' concerns, expressed during the 1981
Hearings, that they needed more information from debtors and their
attorneys regarding the debtors' intentions with regard to the collateral.15 '
In view of the unequivocal mandate set forth in section 521(2)(C), the
Notification Interpretation would seem inescapably correct, unless one
of the following two arguments was true: Prior to 1984, individual
debtors in bankruptcy did not have a right to retain collateral without
reaffirmation or redemption; or-the plain language of subparagraph A
unequivocally limits a nondefaulting debtor's options to surrender,
reaffirmation, and redemption.1 2 We shall see that neither of these
two propositions are true.
2. The "Plain Meaning" Rule and the Phrase "if applicable." The court in Belanger also tackled the "plain meaning" of section

149. The language in subparagraph C also addresses the debtor's obligations under
subparagraph B toperform the debtor's intentions within 45 days after filing the Statement
of Intention required by subparagraph A. See infra text accompanying notes 167-79 for a
discussion of subparagraph B.
150. 130 Cong. Rec. 6200, 6204 (1984). See supra text accompanying note 101.
151. See supra text accompanying notes 84-89 for a discussion of the legislative history.
See also COLLIER, supra note 24, at T 521.10[5], 521-38 to -39:
[Section 521(2)(C)] was inserted to make clear that the primary purpose of section
521(2) is one of notice, to remedy creditors' complaints to Congress that they could
not reach debtors' attorneys and were not permitted to contact pro se debtors at
all ....

By giving the trustee the duty of ensuring that actions are taken in a

timely manner, Congress interposed a more neutral party, vested with the
trappings of the court, to contact the debtor.
Id.
152. If this argument is true, then subparagraphs A and C are inherently in conflict
and, consequently, the courts are free to resolve the statutory conflict in favor of the
Required Reaffirmation Interpretation.
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521(2)(A), but reached an interpretation of the language of section
521(2)(A) that was contrary to the "plain meaning" found by the Tenth
Circuit in Lowry and the Sixth Circuit in Edwards. Looking closely at
the language of section 521(2)(A), the court in Belanger found that the
phrase "if applicable" makes sense only if the courts follow the Notification Interpretation. 153 After all, the court reasoned, if the options
given to the debtor in section 521(2)(A) are considered to be exclusive,
then the phrase "if applicable" is redundant."' Otherwise, "section
521(2)(A) would have simply provided: 'and specifying that such
property is claimed as exempt, that the debtor intends to redeem such
property, or
that the debtor intends to reaffirm debts secured by such
155
property.' ,
To ignore the phrase "if applicable" would eschew a basic tenet of
statutory construction-that each word in the statute be given effect.15
The court in Belanger construed the phrase "if applicable" to mean that
the debtor must elect reaffirmation or redemption only if they are
applicable (the debtor was intending to reaffirm or redeem), but need not
was intending to retain the
elect if they are not applicable (if the debtor
157
collateral but not reaffirm or redeem).

D.

In re Taylor-The "PlainLanguage"Debate Continues

One year after the holding in Belanger, the Eleventh Circuit took a
directly opposing view of the phrase "if applicable" in the case of In re

153. 962 F.2d at 348.
154. Id.
155. Id. Note the omission of the phrase "if applicable" as compared to the actual text
of section 521(2)(A).
156. See Reiter v. Sonotone Corp., 442 U.S. 330 (1979). "In construing a statute we are
obliged to give effect, if possible, to every word Congress used." Id. at 339 (citing United
States v. Menasche, 348 U.S. 528, 538-39 (1955)). Interestingly, the court in Lowry,
expressly pronounced the phrase "inconsistent" with the "plain meaning" of section
521(2)(A) and imposed a mandatory duty to choose reaffirmation or redemption. 882 F.2d
at 1545 n.2.

157. Several lower courts have found the same interpretation of the "plain language"
of section 521(2)(A). See Sears, Roebuck & Co. v. Lamirande, 199 B.R. 221, 224 (D. Mass.
1996); In re Hunter, 121 B.R. 609, 617 (Bankr. N.D. Ala. 1990); In re Crouch, 104 B.R. 770,
772 (Bankr. S.D.W. Va. 1989).
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Rejecting the holding in Belanger, the Eleventh Circuit

Referring to the language preceding the phrase "if applicable," it is
clear when the options of redemption and reaffirmation would not be
applicable. This language does not apply to a debtor's surrender of the
property; it therefore must apply to a debtor's retention of property. If
a debtor retains secured property, then the options of redemption and
reaffirmation are applicable and the debtor is required to redeem or
reaffirm. 159

Unfortunately, the options of redemption and reaffirmation would not
always be clearly applicable if the debtor elects retention. This
conclusion requires an assumption that we look outside the language of
section 521(2)(A) and presuppose that the debtor has only three
alternatives: redemption, reaffirmation, or surrender. If that assumption
is true, then the court in Taylor is correct in asserting that redemption
or reaffirmation are always applicable if the debtor attempts to retain
the collateral. On the other hand, if one assumes that the debtor has
four alternatives (including the right to retain without reaffirmation),
then the court in Taylor is incorrect because reaffirmation and redemption may not be "applicable" in some cases. However, nothing in the
language1 6 of section 521(2)(A) compels this conclusion from a simple
reading.
Reaffirmation and redemption are not the exclusive actions a debtor
may take under the Code regarding collateral that the debtor will not be
surrendering. In fact, following the phrase "if applicable," section
521(2)(A) refers to notification to the creditor of three possible courses of
action the debtor may take where, in addition to notifying the creditor

158. Taylor v. AGE Fed. Credit Union (In re Taylor), 3 F.3d 1512, 1516 (11th Cir.
1993). In Taylor, the joint debtors owned two vehicles securing debts to their credit union.
The value of both vehicles exceeded the amounts of the respective debts, and the debtors
were current on all loan payments. The debtors' Statement of Intention indicated that they
would retain the vehicles, but the debtors did not indicate whether they would reaffirm the
debt or redeem the collateral. At the creditors' meeting, the debtors declared their
intention to retain the vehicles and remain current on their obligations without reaffirming
or redeeming. The credit union filed a motion to compel the debtors to elect redemption
or reaffirmation and the bankruptcy court granted the motion, ordering the debtors to
either reaffirm the loan or redeem the collateral. 138 B.R. 1018 (Bankr. M.D. Ga. 1992),
rev'd, 146 B.R. 41 (M.D. Ga. 1992). The district court reversed, following the decision of
the Tenth Circuit in Lowry. 146 B.R. 41 (M.D. Ga. 1992), rev'd, 3 F.3d 1512 (11th Cir.
1993).
159. 3 F.3d at 1516.
160. The court in Taylor also failed to address the point raised in Belanger that the
phrase "ifapplicable" is redundant if the Required Reaffirmation Interpretation is adopted.
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of the debtor's intent to retain or surrender the collateral, the debtor
intends to: (i) claim the property as exempt; (ii) redeem such property;
or, (iii) reaffirm the debt.'6 1 The first option, claiming the property as
exempt, provides a window for the debtor to retain the property without
either reaffirmation or redemption.
If claimed as exempt, there are several possibilities regarding retained
property not listed in section 521(2)(A). For instance, the debtor may
intend to avoid the security interest under section 522(f),16 2 sell the
collateral subject to the security interest, or sell the collateral and use
the proceeds to pay the loan in full." Also, if all or a portion of the
property is not exempt, the debtor may intend to cooperate with the
trustee in selling the property for the benefit of the estate.'64 If the
debtor is not in default under the loan documents, the debtor always has
an undisputed, absolute right to continue making loan payments-notwithstanding the filing of a bankruptcy petition.165
In other words, with regard to property that the debtor or trustee does
not intend to surrender, numerous possible courses of action are not
listed following the phrase "if applicable" in section 521(2)(A). In view
of these unlisted intentions, the only reasonable interpretation of the
phrase "if applicable" is that only the three actions following the phrase

161. Section 521(2)(A) provides:
the debtor shall file with the clerk a statement of his intention with respect to the
retention or surrender of such property and, if applicable, specifying that such
property is claimed as exempt, that the debtor intends to redeem such property,
or that the debtor intends to reaffirm debts secured by such property.
11 U.S.C. § 521(2)(A) (2000) (emphasis added).
162. Section 522(f) allows the debtor to avoid nonpurchase money security interests in
property that is claimed as exempt.
163. Depending on the loan documents and nonbankruptcy law, the debtor may have
a right to sell the collateral subject to the security interest. If, for example, the collateral
is an automobile worth $14,400 subject to a lien securing a debt for $12,000, the debtor
may wish to claim the automobile as exempt and sell it for $14,400 to a buyer who will
assume or pay off the $12,000 loan. Alternatively, the buyer and the debtor may arrange
to pay off the loan at the time of sale, using the proceeds from the transaction. Either way,
the debtor gets to retain the $2400.
164. If the debtor's interest in the collateral is not exempt or the debtor's equity in the
collateral exceeds the amount of the exemption, the trustee is obligated to sell the
collateral and use the proceeds to benefit the estate. For instance, suppose the collateral
is an automobile worth $25,400 and subject to a lien for only $13,000. If the debtor is
entitled to exempt $2400, there is $10,000 in equity for the estate. A prudent trustee will
sell the automobile, pay off the secured creditor, distribute $2400 to the debtor in exchange
for the debtor's exempt interest in the automobile, and retain $10,000 for the estate.
165. Of course, in most loan transactions well-drafted documents prepared by the
lender will include the filing of a bankruptcy petition as an event of default. The
enforceability of such "ipso facto" provisions is discussed infra in Part IV of this Article.
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must be listed if, in fact, any of them are intended by the debtor, but
there may be other courses of action which need not be included in the
Statement of Intention, since they are not "applicable."
The Fourth Circuit in Belanger and the Eleventh Circuit in Taylor
take opposing sides in the contest to interpret the "plain meaning" of
section 521(2)(A) and, in particular, the impact of the pesky phrase "if
applicable."16 After looking at the language of section 521(2)(A) in a
broader, non-plain-meaning context, the Belangerinterpretation is better
justified. One thing is clear about the language of section 521(2)(A)-the
statute is not so clear on its face that any court can look only to the bare
words in deriving a meaning. The language of section 521(2)(A) cannot
be viewed in isolation from the broader principles served by section
521(2)(A) and the other statutory provisions of the Code.167
1. The Importance of Section 521(2)(B). The court in Taylor also
noted that the "plain language" of subparagraph (B) impels an interpretation of subparagraph (A) limiting the debtor's options to reaffirmation
or redemption.'6 8 Subparagraph (B) provides:
(B) within forty-five days after the filing of a notice of intent under this
section, or within such additional time as the court, for cause, within
such forty-five day period fixes, the debtor shall perform his intention
with respect69to such property, as specified by subparagraph(A) of this
paragraph.1

Looking at the "plain meaning" of subparagraph (B), the court in
Taylor stated that this language
indicates that the debtor must perform some act with respect to the
property within a specified period of time. An option to retain and
keep current is not an act capable of performance within forty-five

166. In 1998, the Ninth Circuit interpreted the language of section 521(2)(A) to be
completely unambiguous but reached a contrary conclusion to the Eleventh Circuit's
interpretation in Taylor. See infra text accompanying note 228 for a discussion of In re
Parker.
167. The Supreme Court has stated that a word or a phrase cannot be viewed in
isolation from the statutory scheme in which it appears:
Statutory construction, however, is a holistic endeavor. A provision that may
seem ambiguous in isolation is often clarified by the remainder of the statutory
scheme-because the same terminology is used elsewhere in a context that makes
its meaning clear, or because only one of the permissible meanings produces a

substantive effect that is compatible with the rest of the law.
United Sav. Ass'n v. Timbers of Inwood Forest Assocs., 484 U.S. 365, 371 (1988) (citations
omitted).

168. 3 F.3d at 1516.
169.

11 U.S.C. § 521(2)(B) (2000) (emphasis added).
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days. This option provides that the debtor's performance not be
concluded until the expiration of the contract, a period of time
ordinarily beyond the forty-five day limit. Additionally, retention is not
a duty that the debtor needs
to "perform," as the debtor already has
170
possession of the property.
The court in Taylor seemed to be using anything but "plain meaning"
to reach this conclusion. As discussed earlier in this Article, section
521(2)(A) does not list all of the possible courses of action the debtor or
trustee may intend to take with respect to the collateral. 171 A "plain
language" interpretation of section 521(2)(B) merely requires the debtor
to perform those intentions actually listed in section 521(2)(A) within the
forty-five day time period. The reasoning of the court in Taylor
presupposes a conclusion that subparagraph (A) lists the exclusive
activities the debtor may intend to take with respect to the collateral.
Although such a conclusion might, perhaps, be warranted by a deeper
analysis of the legislative history and case law surrounding this issue,
the conclusion certainly does not flow naturally from the "plain meaning"
of the statute.
Looking beyond the "plain meaning" of section 521(2)(B), the court in
Taylor raised a legitimate concern about subparagraph (B): Does that
subparagraph make sense if we follow the Notification Interpretation
viewpoint that subparagraph (A) allows the debtor to simply retain the
collateral and keep the loan current without reaffirmation? Can a
debtor "perform" within forty-five days the debtor's intention to retain
the collateral without reaffirmation? The answer is yes, for several
reasons.
First, the last phrase of subparagraph (B) ("as specified by subparagraph (A) of this paragraph") 72 merely requires that the debtor
perform the intentions actually "specified" in subparagraph (A).
Subparagraph (A) states only that the debtor must indicate if the debtor
intends to surrender or retain the collateral and "ifapplicable," claim the
collateral as exempt, reaffirm the debt, or redeem the collateral. Any
and all of these matters, as specified in subparagraph (A), can be
"performed" within the forty-five day period.
Second, if we return to the history and purposes of section 521(2)(A)
and (B), the language of subparagraph (B) makes sense even when the
debtor retains collateral without reaffirmation or redemption. As
discussed in the legislative history section of this Article,'73 the

170.
171.
172.
173.

3 F.3d at 1516.
See supra text accompanying notes 159-64.
11 U.S.C. § 521(2)(B).
See supra text accompanying notes 84-89.
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primary objective of the creditor proponents who proposed adoption of
section 521(2) was to obtain information about a defaulting debtor's
intentions regarding the collateral because the creditor could avoid the
time and expense of automatic stay proceedings.174 If the debtor
intended to surrender the collateral or cure the default by signing an
agreement with the creditor, then compelling the debtor to both inform
the debtor and perform such actions without requiring the creditor to
bring a relief from stay motion makes economic sense. If, on the other
hand, the debtor does not default, the secured creditor has all the
information necessary to make a decision regarding the collateral.
Indeed, the secured creditor has little to do under such circumstances
except wait for expiration of the automatic stay. The concept that a
secured creditor would not seek relief from the stay when the debtor was
making current loan payments was well understood prior to 1984 and
remains so today.'75 So long as the debtor is not in default with
respect to monthly loan payments, the secured party is receiving the full
performance anticipated under the loan documents. Therefore, when the
debtor is not in default, the debtor can perform the debtor's intentions
within the forty-five day period in a way that is fully responsive to the
needs of the secured creditor-by making timely payments.
Finally, section 521(2)(C) applies equally to both subparagraphs (A)
and (B) in imposing the congressional directive that "nothing in
subparagraphs (A) and (B) of this paragraph shall alter the debtor's or
the trustee's rights with regard to such property under this title." 7 6
Both subparagraphs (A) and (B) must be interpreted as purely procedural in nature if the courts are to honor the congressional mandate in
subparagraph (C) that the statement of intention requirements in those
subparagraphs provide no new substantive rights unless the debtor was
under an obligation to reaffirm or redeem prior to the enactment of
section 521(2) in 1984.171
Contrary to the conclusion of the court in Taylor, the argument that
subparagraph (B) does not compel an interpretation that the options
listed in subparagraph (A) are mandatory has ample logical support.

174. Prior to the enactment of section 521(2) in 1984, a secured creditor confronting the
situation of a defaulting debtor in bankruptcy had no alternative but to bring an expensive
and time consuming relief from stay motion in order to determine the defaulting debtor's
intention with regard to the collateral. See supra text accompanying notes 97-101.
175. Relief from the automatic stay is available under section 362(d) in consumer cases
only when the secured creditor can show either the debtor had no equity in the collateral
or for cause, including the lack of "adequate protection" of the creditor's interest in the
collateral.
176. 11 U.S.C. § 521(2)(C) (2000).
177. See supra text accompanying note 148.
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Indeed, in the subsequent case of In re Boodrow, 75 the Second Circuit
reaches the opposing interpretation, noting that the time limit for action
in section 521(2)(B) does not necessarily change the nature of section
521(2)(A) as
one aimed at providing notice to creditors of a debtor's
179
intentions.

2. The Loss of Recourse. The court in Taylor briefly raised the
argument, first articulated in Edwards,5 ° that the loss of recourse,
which results from retention of the collateral without reaffirmation,
imposes a fundamentally new contractual arrangement upon the secured
creditor that will survive the bankruptcy case. Quoting from a Georgia
bankruptcy court case, the court in Taylor summed up the argument this
way:
"Allowing retention of the property without reaffirmation or redemption would be tantamount to forcing the creditor into a de facto
reaffirmation agreement with no recourse against the debtor...
Furthermore, the debtors would have no incentive to keep the property
in good condition or to continue making payments if the value of the
collateral declined below the amount of the debt or was destroyed."' 8'
The court in Taylor referred to this loss of recourse as providing
debtors with a "head start," rather than a "fresh start," with no
downside risk for failing to maintain or insure the lender's collateral.182 Although this argument has some initial persuasiveness, it is
effectively dispelled in a subsequent decision by the Second Circuit in an
orderly and
comprehensive fashion, several years after the decision in
3
Taylor.1

E. In re Johnson-PerCuriam
In 1996 the Fifth Circuit decided In re Johnson, 4 and sided with
the Required Reaffirmation proponents, although the per curiam opinion
178. Capital Communications Fed. Credit Union v. Boodrow (In re Boodrow), 126 F.3d
43 (2d Cir. 1997).
179. Id. at 50. The court also noted with respect to section 521(2)(B) that: "[A]
bankruptcy court has discretion under [section] 521(2)(B) to give a debtor 'additional time
S.. for cause' beyond the 45-day deadline to perform a stated intention." Id. at 51. In re
Boodrow is discussed in detail infra beginning at note 189.
180. See supra text accompanying note 129.
181. Taylor v. AGE Fed. Credit Union (In re Taylor), 3 F.3d 1512, 1516 (11th Cir. 1993)
(quoting Bank South v. Home (In re Horne), 132 B.R. 661,663-64 (Bankr. N.D. Ga. 1991)).
182. Id. at 1516.

183. The Second Circuit's responses to the loss of recourse argument are discussed in
detail, infra Part III.F.2 of this Article.
184. Johnson v. Sun Fin. Co. (In re Johnson), 89 F.3d 249 (5th Cir. 1996) (per curiam).
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offered little analytical insight.'85 Both the district court and the court
of appeals merely adopted the terse "Reasons for Order" authored by the
The bankruptcy judge's rationale
bankruptcy judge in the case.18
relied entirely on the "plain meaning" approach taken by the Eleventh
of value to the debate
Circuit in Taylor and, unfortunately, adds nothing
1 7
over the interpretation of section 521(2)(A). 1
Regardless of the lack of explanatory rationale in support of the
Required Reaffirmation Interpretation, the case is less than helpful for
another reason. The joint debtors in the case were several months
behind in their loan payments when the petition was filed. All courts
engaged in the debate universally agree that when the debtor is in
default at the time of the bankruptcy petition, the debtor has no choice
but to surrender the collateral, reaffirm the debt, or redeem. A debtor
does not have a post-discharge fourth option to retain the collateral and
continue to make loan payments because the secured creditor is entitled,
monetary default,
under applicable state law, to declare a default for 8the
8
accelerate the balance of the loan, and foreclose.1
F

In re Boodrow-Focusingon Policies

The Second Circuit joined the debate in 1997, siding with the
Notification Interpretation proponents in In re Boodrow. 9 In Boodrow the debtor had repaid approximately 40% of a $15,900 automobile
loan and was current on all loan payments.' 90 Although the debtor
had indicated on his Statement of Intention that he would reaffirm the
debt, he changed his mind after a determination that he was permanently disabled. Fortunately for the debtor (and the creditor), a special

185. Id. at 252.
186. Id. at 250.
187. Taylor and the plain meaning interpretation suggested by it is discussed supra
beginning at note 157.
188. The case does raise one important matter that is tangentially related to the
interpretation issue. If the debtor fails to comply with section 521(2)(A), what is the
creditor's remedy? In Johnson the creditor sought to have the debtor's case dismissed. The
bankruptcy judge denied the creditor's motion to dismiss the case and held in his "Reasons
for Order" that the appropriate procedure would be to request relief from the automatic
stay. 89 F.3d at 252. It is important to keep in mind that the creditor can always move
for relief from the stay, regardless of the interpretation of section 521(2)(A).
189. Capital Communications Fed. Credit Union v. Boodrow (In re Boodrow), 126 F.3d
43 (2d Cir. 1997).
190. The debtor had borrowed $15,900 from his credit union to purchase a 1992 Pontiac
Grand Am. The parties agreed that, as of the petition date, the principal balance of the
loan was $8820 and the market value of the automobile securing the loan was $9650. The
debtor was maintaining insurance and was otherwise in full compliance with the loan
documents.
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disability policy had been purchased by the debtor, specifically for the
purpose of guaranteeing repayment of the automobile loan in the event
of disability. 9' Despite the fact that the source of repayment was
guaranteed and that the creditor was oversecured, the creditor moved for
relief from the automatic stay, claiming that the mere failure to comply
with section 521(2) constituted independent grounds for relief from the
automatic stay. The bankruptcy and district courts denied the

motion. 192
The Second Circuit affirmed, siding with the Fourth, Ninth, and Tenth
Circuits.'93 Much to its credit, the court in Boodrow rejected any
"plain meaning" approach to the interpretation of section 521:
Although section 521(2)(A) clearly imposes a mandatory obligation on
a debtor to state whether he intends to retain or surrender collateral,
we find the section to be ambiguous as to whether Congress intended
the options there listed to be exclusive, and we believe that the "plain"
language arguably supports either of the interpretations described
above. We thus turn to other sources for evidence of congressional
intent as to the meaning of section 521(2).194
Turning to the legislative history, the court in Boodrow noted that
section 521(2) was always intended by its proponents to be a notice
provision.'95
Quoting from Bankruptcy Judge Small's remarkably
detailed analysis of the 1981 Subcommittee Hearings, the court in
Boodrow noted that section 521(2)(A) was intended specifically to
eliminate the problem of the inability of secured creditors to determine
what a debtor was going to do with collateral securing a debt.19

191. The policy was required by the secured creditor as a condition of the loan.
192. In re Boodrow, 192 B.R. 57 (Bankr. N.D.N.Y. 1995), affd, Capital Communications
Fed. Credit Union v. Boodrow (In re Boodrow), 197 B.R. 409 (N.D.N.Y. 1996), af'd, 126
F.3d 43 (2d Cir. 1997). The bankruptcy judge held that section 521(2) allowed the debtor
to retain the collateral and continue making monthly payments without a reaffirmation
agreement and that the secured creditor had not demonstrated that it would suffer harm
if the stay was not lifted. 192 B.R. at 59, 60. The district court affirmed. 197 B.R. at 413.
193. 126 F.3d at 53.
194. Id. at 50. One judge dissented, arguing that the dispute over the meaning of
section 521(2)(A) could be resolved simply by reading the language of the statute. Id. at
57-60 (Shadur, J., dissenting).
195. Id. at 51.
196. Id. The idea for section 521(2)(A) came from a proposal submitted by "'acoalition
of bankers, credit unions, finance companies, oil companies and retailers.'" Id. (quoting In
re Belanger, 118 B.R. 368, 370 (Bankr. E.D.N.C. 1990)). The complaint was that the
secured creditor would often incur the expense of filing an adversary proceeding to lift the
stay only to learn that the debtor all along intended to surrender the property without a
contest. The solution to the problem was to require an early disclosure of the debtor's
intention with respect to the property and early performance. If the creditor were to know
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Instead of the creditor having to spend time and money obtaining this
information, through judicial proceedings, section 521(2) places on the
debtor the responsibility of giving creditors information about the
debtor's intentions.

1. Protecting the Debtor's Fresh Start. Turning to the policies
underlying the Code, the court in Boodrow focused its attention on the
fundamental premise of individual bankruptcy-a fresh start for the
honest debtor overburdened by debt.' 97 The court concluded that
[clonfining an individual Chapter 7 debtor to the choices of surrender,
redemption or reaffirmation can severely interfere with [the opportunity for] a fresh start. [After all, the court reasoned,] a debtor is
"unlikely to be able to redeem the collateral in a lump sum as required
by § 722," and "reaffirmation requires the consent of the creditor in
order to comply with § 524(c). 962 F.3d at 348." . . . [Ihf the options

listed in § 521(2)[(A)] were exclusive, a debtor's only real choices would
be either to reaffirm the debt under whatever new terms the creditor
requires or to surrender the property. Because reaffirmation involves
negotiation between parties with unequal bargaining power and
requires voluntary agreement by both debtor and creditor, it gives a
creditor an effective veto on the "fresh start." ... [S]urrender[, the
only other realistic alternative,] may deprive a debtor of much needed
and cause the
property, such as disabled debtor Boodrow's 1vehicle[,
98
debtor to sacrifice any equity in the property.]
This logic is compelling. As long ago as 1973, the Brookings Report
recognized that improvident reaffirmations were a major problem
inhibiting the effectiveness of the fresh start objective of bankruptcy.'99
This theme was reiterated by the 1973 Commission Report2 °0 and by

what the debtor intended to do with the collateral, it would know how to proceed, such as
by entering into a reaffirmation agreement, picking up the collateral, or seeking to modify
the stay. See also supra text accompanying notes 84-89.
197. Id. See also Local Loan Co. v. Hunt, 292 U.S. 234 (1934) (the "honest but
unfortunate debtor... [is afforded a] new opportunity in life and a clear field for future
effort, unhampered by the pressure and discouragement of preexisting debt." 292 U.S. at
244.); Lines v. Frederick, 400 U.S. 18, 19 (1970) (per curiam). See also Burlingham v.
Crouse, 228 U.S. 459 (1913) (one of the Code's two purposes is "to give the bankrupt a fresh
start with such exemptions and rights as the statute left untouched." 228 U.S. at 473.);
Stellwagen v. Clum, 245 U.S. 605 (1918) (the fresh start "[is] of great public interest in that
it secures to the unfortunate debtor, who surrenders his property for distribution, a new
opportunity in life." 245 U.S. at 617.). See also Grogan v. Garner, 498 U.S. 279, 286-87
(1991).
198. Id.
199. See supra note 29.
200. See supra note 25.
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the 1993 National Bankruptcy Review Commission.2"'
Of course,
many of the reaffirmations referred to in these reports concerned
unsecured or undersecured debt. Nevertheless, even the reaffirmation
of oversecured debt, such as the debt in Boodrow, forces the debtor to
assume personal liability for a pre-petition debt in a hurried and often
ill informed setting.
Preservation of the fresh start and prohibition of unsuitable reaffirmations served as the motivation behind the enactment of the reaffirmation
provisions of section 524 in 1978. Section 524, as enacted in 1978 (and
as modified since then in 1984 and 1986), allows reaffirmations when it
benefits debtors to do so, but requires extensive procedural safeguards
to prevent ill advised reaffirmations. °2 If section 521(2)(A), as enacted
in 1984, is interpreted to require reaffirmations in every case in which
the debtor intends to retain collateral, then it constitutes a significant
departure from the anti-reaffirmation and pro-"fresh start" policies of
section 524. Such a departure seems unlikely in the absence of more
specific and carefully drafted language to indicate such a severe change
in the policies enacted by Congress in the 1978 Code.
On the other hand, the proponents of the Required Reaffirmation
Interpretation would assert that the debtor's "fresh start" is not harmed
when the debtor reaffirms a debt that is secured by property the debtor
intends to retain. After all, if the debtor surrendered property, such as
an automobile, and purchased another vehicle on credit after filing
bankruptcy, the debtor would be personally liable for payment of the
debt. In the absence of bankruptcy, unless the debtor buys a vehicle for
cash, the debtor must promise to repay debt as a condition to obtaining
financing of the vehicle. If the debtor truly needs the vehicle for the
debtor's post-petition fresh start, then the debtor must be willing to pay
for the vehicle-whether the debtor retains the pre-petition vehicle or
buys a new vehicle on credit. Viewed from this perspective, requiring
reaffirmation actually supports the "fresh start" objectives of the
bankruptcy laws by assuring that the debtor will have the transportation that the debtor needs, without having to obtain post-petition
financing.
This reasoning has some flaws. First, section 524 allows the debtor to
reaffirm when, in fact, it is beneficial, but treats reaffirmation as a
privilege, not an obligation. Second, a debtor who is current in the
debtor's payments and is otherwise performing under the loan documents is fulfilling the original bargain agreed to by the parties.
Requiring reaffirmation in such cases adds significant cost and expense
201.
202.

See supra note 48.
See supra text accompanying notes 21-22.
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to the debtor's post-petition fresh start, without any additional value
added in favor of the debtor. The problem is compounded, as the court
in Boodrow emphasized, by the fact that the secured claimant is under
no obligation to accept the original terms of the loan as the terms of the
reaffirmed obligation. If reaffirmation is required, recalcitrant or
avaricious secured creditors can demand fees and payment adjustments
that differ from the terms of the original loan-as well as drive up the
transaction costs of obtaining the reaffirmation. 3
Finally, keeping in mind the practical reality of secured consumer
lending is important. In most cases, the secured creditor is not relying
on the continuing personal liability of the debtor as the source of
repayment of the debt. Secured creditors rarely seize collateral if the
debtor is current in loan payments and insurance coverage, despite the
fact that the debtor has suffered extreme economic reversals. 0 4

Debtors lose their jobs, endure financially devastating marital dissolutions, and suffer staggering health care costs. Under such circumstances, the ability of the secured creditor to collect any deficiency from the
debtor is substantially reduced, if not completely eliminated-the
practical equivalent of a bankruptcy discharge. Nevertheless, secured
creditors rarely declare a default and seize the collateral if, despite the
debtor's economic downturns, the debtor is making the monthly loan
payments. Outside of bankruptcy, secured creditors recognize that
declaring a default and seizing the collateral is of little benefit when the
debtor is current and likely to remain current, even though the debtor's
economic circumstances are substantially different from those that

203. If reaffirmation is required, secured creditors are in a strong bargaining position.
Suppose a debtor owes a debt, secured by a vehicle worth $24,000, with a principal balance
of $20,000 (assume also that the debtor's equity of $4000 is exempt under section 522). The
replacement cost of the vehicle at retail is $24,000 to $26,000. If the secured creditor
demands a "reaffirmation fee" or "legal fees" of $2000, or demands an increase in the
interest rate, the debtor must pay it to preserve the $4000 in equity. The only alternative
is to surrender the vehicle, purchase a replacement, and hope that the original vehicle is
sold at a foreclosure sale for close to its street value of $4000-a very unlikely possibility
in a vehicle forced sale.
204. Secured creditors have no right to declare a default merely because of financial
reversals-unless the loan documents make such financial reversals an event of default,
or the documents contain an "insecurity" clause. Most well drafted security agreements
include a good faith insecurity clause, allowing the secured creditor to declare a default if
the secured creditor has a good faith belief that the debtor's ability to pay the debt or
perform under the loan agreement is impaired or the creditor's ability to realize on the
collateral is impaired. Insecurity clauses are specifically sanctioned under the Uniform
Commercial Code, so long as the secured creditor exercises the option in good faith. See
U.C.C. § 1-208 (1989). For example, see the default clause in In re Lowry, supra note 110.
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existed at the time the loan was made.0 5 Indeed, in such cases of
economic reversal, the debtor is, in a practical sense, not personally
liable for the debt because the debtor is judgment proof. In other words,
the fact that the debtor is released from liability as a result of filing
bankruptcy has little, if any, practical impact on the secured creditor.
Therefore, the court in Boodrow is correct in asserting that requiring
reaffirmation does interfere with the debtor's fresh start, and the
assertion that the debtor must remain personally liable on the debt as
a condition to retention of the collateral has little economic or practical
support. The limited economic and practical benefits of requiring
reaffirmation are outweighed by the burdens that mandatory reaffirmation places on the debtor's fresh start.
2. Loss of Recourse and Protecting the Secured Creditor. In
Boodrow, the secured creditor, Capital Communications Federal Credit
Union ("Capital"), raised three serious concerns regarding the harm to
the secured creditor of allowing the debtor to escape personal liability
while retaining the collateral: (1) The secured creditor faces the
possibility of "substantial financial danger" and "very real loss" when the
debt becomes nonrecourse as a result of the debtor's failure to reaffirm;
(2) A debtor whose personal liability is discharged through bankruptcy
has no incentive to maintain the collateral in good condition or to
continue making payments if the value of the collateral drops below the
balance of the loan; and (3) The Notification Interpretation of section
521(2) eliminates reaffirmations because no debtor would reaffirm
personal liability rather than simply continue to make payments on the
loan and retain the collateral.
The first two arguments were raised in both Edwards and Taylor,
although the courts in those cases failed to discuss these arguments in
any meaningful detail."' The court in Boodrow responded methodically to each of these concerns.
3. The Danger of Loss if the Loan Becomes Nonrecourse. In
Boodrow, Capital suggested that releasing the debtor from personal

205. The cost of foreclosure and the lesser value received at a forced sale make
foreclosure an unenticing option when the debtor is current in his or her payments. Using
the scenario described supra note 203, the retail value of the debtor's vehicle may be

$24,000, but the wholesale value (the value more likely to be received at a forced sale) may
be only $21,000. The principal balance of the loan is $20,000, and the repossession,
storage, and foreclosure costs are $500-$750. Adding to this the lost interest during the
period between repossession and foreclosure clearly illustrates why simply collecting the
monthly loan payments from the debtor is a more enticing alternative to foreclosure.
206. See supra text accompanying notes 139-83.
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liability would result in a "substantial financial danger."" 7 However,
the court responded that financial loss was not a likely outcome in those
cases when the creditor was oversecured and the debtor was not in
default."' Under such circumstances, the primary source of repayment was the loan payments and, in the event of a future default, the
secured creditor would look to the collateral for satisfaction of its claim
for principal and interest.0 9 Indeed, the idea that an oversecured
creditor is protected by virtue of its "equity cushion" is the fundamental
principle used by courts for decades in deciding whether the secured
creditor should be granted relief from the automatic stay under the
"adequate protection" provisions of section 362(d)(1)" ° The court in
Boodrow merely extended this logic past the termination of the
automatic stay.
Arguably, this equity-cushion rationale should not be extended past
the expiration of the automatic stay because the continuing lack of
personal recourse against the debtor following the granting of the
discharge endangers the secured creditor's ability to either collect the
debt from the debtor or the collateral over the long term. However, such
an assertion does not seem to have any factual support. Common sense,
as well as commercial reality, lead to the conclusion that no rational
secured creditor would declare a default, accelerate the balance due, and
repossess collateral merely because the loan has become nonrecourse as
a result of the debtor being legally released from liability, as in a
bankruptcy discharge, or the debtor being practically released, as when
the debtor's financial situation makes a personal claim against the

207. 126 F.3d at 52.
208. Id. at 52, 53.
209. Id. at 52.
210. Under section 362(d)(1), when there is equity in the collateral in a chapter 7 case,
relief from the automatic stay may be granted to a secured creditor only "for cause,
including the lack of adequate protection of an interest in property." 11 U.S.C. § 362(d)(1)
(2000). Traditionally, courts have denied relief from the stay if the secured creditor is
protected by an equity cushion. Using the scenario described supra in note 203, suppose
that a debtor owns a vehicle worth $24,000, securing a debt with a principal balance of
$20,000. Interest is accruing at the rate of $175 per month. During the pendency of the
automatic stay, the secured creditor's interest in the collateral is adequately protected
because there is an abundant "equity cushion" to assure that the secured creditor will be
fully paid its principal, interest, and foreclosure costs in the event that the debtor fails to
pay the debt and the secured creditor must foreclose. In this hypothetical, the equity
cushion would be sufficient for many months, even if the debtor was in default in the
debtor's monthly loan payments. See United Sav. Ass'n v. Timbers of Inwood Forest
Assocs., 484 U.S. 365 (1988).
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debtor a legal or practical impossibility.21' The mere loss of the right
to obtain a deficiency judgment against a debtor who retains without
reaffirmation is certainly less risky and harmful to a secured creditor
than the surrender of the collateral. After all, the surrender of the
collateral limits the secured creditor's recovery to the value of the
collateral that can be obtained on the forced sale market. This amount
cannot possibly be more than the nondefaulting debtor would repay by
completing the loan payments.
Further protections for the secured creditor lay in the right to declare
a default in the event that the debtor is, in fact, not maintaining or
insuring the collateral. All well-drafted security agreements include
event-of-default provisions that allow the secured creditor to declare a
default in the event of the debtor's failure to insure or maintain the
collateral.
In addition, well-drafted security agreements contain
"insecurity clauses" that are enforceable if the secured creditor has a
good faith belief that the collateral is endangered.212
In other words, the secured creditor's interest in the collateral, as well
as the secured creditor's economic interest in the debt itself, is unaffected by a retention-without-reaffirmation scenario if the debtor is making
the loan payments and performing other affirmative duties in accordance
with the terms of the loan documents.
Interestingly, in all of the cases addressing the issue of mandatory
versus permissive reaffirmation under section 521(2)(A), not once have
the proponents of the Required Reaffirmation Interpretation ever
presented any factual statistics supporting the assertion that legal or
practical release from personal liability affects the debt recovery rates
of secured lenders. Indeed, in view of the massive, proprietary
databases at the disposal of the large secured lenders, the absence of
hard factual data simply reinforces the logical notion that recovery rates
are unaffected. This conclusion seems to underlay the court's rejection
in Boodrow of the assertion that release from liability endangers the
secured creditor's ability to collect the debt."'

211. As discussed in the text accompanying supra note 203, secured creditors commonly
lose the practicalability to recover a meaningful deficiency judgment against an individual
debtor, even though the debtor remains legally liable for any deficiency. In many cases,
the economic costs of obtaining the judgment and enforcing it are greater than the
deficiency. In other cases, the debtor's financial position-or state and federal collection
laws-make it impossible to recover any meaningful amount of the deficiency from the
debtor.
212. See supra note 204.
213. The court stated: "[We disagree with Capital's assumption that a creditor will
necessarily or even probably suffer financial injury when a debtor who is current on a loan
retains the collateral and continues to make the payments required under the loan
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If, in fact, a legitimate fear of loss is caused by the release of the
debtor from personal liability, the secured creditor is not without
recourse. The Code has always provided, during the pendency of the
bankruptcy case, that the secured creditor can obtain relief from the stay
in chapter 7 proceedings if either the secured creditor's interest in
property is not adequately protected, or the debtor lacks equity in the
collateral.2 14 The procedural and substantive protections of section
362(d) assure that a secured party, aggrieved by the debtor's intentions
to retain without reaffirmation, can seek judicial intervention in
particular cases when the secured party has some danger of loss. When
the stay is terminated following the discharge, the secured creditor may
exercise state law remedies-if the default is sufficient to initiate
repossession and foreclosure proceedings under applicable state law.215
4. The Debtor's Incentive to Maintain the Collateral. In
Boodrow the secured creditor raised the specter of a debtor, freed from
personal liability, that loses the incentive to maintain the collateral in
good condition or to continue making payments if the value of the
collateral drops below the balance of the loan. Responding, the court
quoted from the opinion of the bankruptcy judge in the case, who stated
that the loss of incentive assertion was "uninformed with regard to the
realities of the typical chapter 7 case."216 Quite to the contrary, the
court noted, the debtor has an even greater incentive to maintain the
collateral following his bankruptcy discharge because the typical chapter
7 debtor has a difficult time obtaining new goods on credit following a
chapter 7 discharge.2 17
When the debtor has equity in the vehicle, it is the debtor who is
punished by a failure to maintain the vehicle. The decrease in value
eats away at the debtor's equity in the collateral, leaving the secured
creditor's lien intact until the value of the collateral drops below the
amount due on the debt.2 8 This potential drop in value is the reason,
of course, secured lenders require debtors to make a substantial down

agreement." 126 F.3d at 52.
214. 11 U.S.C. § 362(d) (1994).
215. Lifting the automatic stay merely allows the creditor to pursue its remedies under
state law. MNC Commercial Corp. v. Joseph T. Ryerson & Son, Inc., 882 F.2d 615, 618 (2d
Cir. 1989).
216. In re Boodrow, 192 B.R. 57, 59 (Bankr. N.D.N.Y. 1995), affd, 197 B.R. 409
(N.D.N.Y. 1996), affd, 126 F.3d 43 (2d Cir. 1997).
217. Id.
218. Again, using the scenario described supra in note 203, a debtor who owes $20,000,

secured by a vehicle worth $24,000, would face a potential loss of $4000, if the debtor fails
to maintain the vehicle or suffers an uninsured loss.
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payment and assure that an equity cushion will be sufficient to sustain
the value of the creditor's lien interest. 219 In terms of incentives, in
the case of an equity cushion, the rational debtor's incentives are
unaffected by the elimination of personal liability.
When the debtor has no equity in the vehicle, the incentives to
maintain the collateral are not quite as obvious if the debtor is released
from personal liability.220 After all, if the debtor fails to maintain the
vehicle, the loss will fall on the secured party in the event of a foreclosure. However, as the court in Boodrow points out, a debtor emerging
from chapter 7 bankruptcy who is not in default in the debtor's loan
payments has many incentives to maintain the vehicle, even when no
equity remains. 221 The debtor emerging from bankruptcy will have a
diminished ability to borrow new funds to purchase a replacement
vehicle, and a postbankruptcy default by the debtor will send an even
stronger signal to potential lenders that this debtor is not credit worthy.
Moreover, only those highly motivated debtors who have already
faithfully kept up their loan payments prior to, and throughout, the
bankruptcy proceedings can take advantage of the retain-withoutSuch debtors demonstrate a clear and unreaffirmation option. 2
equivocal intention to both pay their debts and maintain the vehicle.
Therefore, regardless of whether the debtor has equity in the collateral,
diminishes the incentive
the argument that release of personal liability
23
flat.1
falls
debt
the
repay
to
of the debtor
Finally, even if the debtor were to reaffirm, the existence of personal
liability is unlikely to increase the debtor's incentives to maintain the
vehicle. After all, few secured creditors bother with the time and
expense of pursuing a deficiency judgment in the case of nonresidential,
consumer secured lending. In the vast majority of cases, the costs and
difficulty of recovering a deficiency judgment simply outweigh any
economic benefits to the secured creditor.

219. In those cases in which the secured lender is willing to make a low equity cushion
loan, the increased risk to the lender is compensated for in the form of substantially higher
interest rates.
220. Referring to the scenario described in note 203, if the value of the vehicle is
reduced to $18,000 and the debt is still $20,000, the debtor has no equity in the vehicle.
221. 192 B.R. at 59.
222. If the debtor is in default, the secured creditor has an absolute right to foreclose,
unless the loan documents grant the debtor a right to cure the default. Under such
circumstances, the debtor must reaffirm as a precondition to retention of the collateral.
223. The court in Boodrow noted that, even if the debtor does fail to maintain or insure
the vehicle post-discharge, the well-drafted security agreement will permit the secured
creditor to "accelerate the indebtedness and repossess the collateral." 126 F.3d at 52
(quoting In re Belanger, 118 B.R. 368, 372 (Bankr. E.D.N.C. 1990)).
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5.
The Notification Interpretation Eliminates Reaffirmations. The creditor in Boodrow raised an interesting argument
regarding the interpretation of section 521(2)(A). If the Notification
Interpretation is adopted, then no debtor would ever reaffirm because
debtors could opt to simply retain the collateral. In other words, if the
courts adopted the Notification Interpretation, the reaffirmation
provisions of section 521 and section 524 would be superfluous in cases
of secured debt. This argument proves too much and too little. It proves
too much because the whole point of the Notification Interpretation is,
in fact, that debtors who are not in default need not execute reaffirmation agreements. Although nondefaulting debtors may22 4 have good
reasons to reaffirm, they are under no obligation to do SO.
This argument proves too little because, in fact, debtors in default
under the loan documents must sign reaffirmation agreements because
the secured creditor has an absolute right to exercise remedies of
repossession and foreclosure in the event of a default (unless a state law
or contractual right is available to cure the default). Therefore, the
assertion that the Notification Interpretation eliminates reaffirmations
is simply inaccurate.
In addition to these responses, the court in Boodrow noted that the
bankruptcy court always has the discretion to require reaffirmation in
view of the debtor's previous payment history, a comparison of the value
of the collateral and the amount of debt, and other relevant factors.225
However, the court seemed slightly off base in raising this response to
Capital's assertion that section 521(2)(A) should be interpreted in favor
of mandatory reaffirmation. Regardless of which interpretation is
adopted, no basis in the Code, legislative history, or logic supports an
argument that the bankruptcy court has discretion to choose between
mandatory or permissive reaffirmation.22 s While both sides in this
dispute have copious arguments supporting their interpretations, neither
side has ever asserted that the 1984 Bankruptcy Reform Act contains

224. A debtor may seek reaffirmation to reestablish credit standing after a bankruptcy
discharge to retain the benefit of certain consumer protection provisions contained in the
original loan agreement. Some secured lenders are willing to issue new credit in the event
that the debtor reaffirms the existing debt.
225. 126 F.3d at 52.
226. Under section 524, the bankruptcy court can exercise the right to deny approval
of a reaffirmation agreement that does not meet the procedural requirements and
substantive requirements set forth in that section. See supra text accompanying notes 21-

22.
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language supporting a discretionary right in the bankruptcy court to
compel reaffirmation agreements.227
G. In re Parker-Very PlainLanguage
The Ninth Circuit sided with the Notification Interpretation circuits
22 In Parkerthe pro se debtor owed
in 1998 in the case of In re Parker.
his credit union $9977, secured by a lien on his automobile. The debtor
also owed the credit union unsecured credit card debt in the amount of
$1986. The debtor's Statement of Intention indicated his intent to
reaffirm the secured loan. The credit union prepared and the debtor
executed a reaffirmation agreement for both the secured debt and a
substantial portion of the unsecured debt.229 The agreement was then
submitted for review by the bankruptcy court, as required by section
524(c) and (d), and the court refused to approve the agreement. The
bankruptcy court held that the agreement was not in the debtor's best
interest because the debtor, who was not in default, had the legal right
to retain the collateral and continue to make his loan payments.
Logically, the bankruptcy court concluded the debtor could gain little
from reaffirming either the secured or unsecured debts."' The debtor
was granted a discharge and was not required to elect reaffirmation,
redemption, or surrender. The bankruptcy appellate panel affirmed.23 '

227. The court in Boodrow was most likely aiming its discussion of "discretion" at the
related question of granting relief from the automatic stay. In Boodrow the secured
creditor was seeking relief from the stay, rather than requesting an order that the debtor
be compelled to elect reaffirmation, redemption, or surrender. 126 F.3d at 46. If the
debtor has equity in the collateral and the secured creditor is moving for relief from the
stay based on "cause, including the lack of adequate protection," under section 362(d)(1),
then relief is discretionary. 11 U.S.C. § 362(d)(1) (2000).
228. McClellan Fed. Credit Union v. Parker (In re Parker), 139 F.3d 668 (9th Cir.
1998).
229. The reaffirmation agreement provided that the unsecured debt would be reduced
to $1500 and the secured loan payments be reduced from $308.73 to $280. The term of the
secured debt was extended proportionally to amortize the secured debt. The credit union
also agreed that Parker would be reinstated as a member in good standing at the credit
union, and if full payment were timely made on the secured account, the credit union
would disregard the debt in considering any future loan application. Id. at 670.
230. Undoubtedly, the reaffirmation of $1500 of unsecured debt is not in the debtor's
best interest. The debtor's reaffirmation of unsecured debt based on the vague promise of
the credit union to exclude the debtor's bankrutpcy from future credit determinations is
exactly the kind of reaffirmation agreement that section 524 was intended to prevent when
it was enacted in 1978.
231. McClellan Fed. Credit Union v. Parker (In re Parker), 193 B.R. 525, 528 (B.A.P.
9th Cir. 1996), rev'd, 139 F.3d 668 (9th Cir. 1998). The bankruptcy appellate panel
affirmed because the creditor lacked standing to appeal whether the bankruptcy court's
conclusion that the reaffirmation agreement was in the "best interests of the debtor," as
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On appeal to the Ninth Circuit, the court agreed with the credit union
that the bankruptcy court's refusal to approve the reaffirmation
agreement, while allowing the debtor to retain the vehicle and keep
making payments, amounted to a forced "quasi-reaffirmation upon the
creditor" and that the credit union's interests in property were detrimentally affected.23 2 However, the court affirmed the decision of the
bankruptcy court by focusing on the "plain meaning" of section 52 1(2)(A),
which it found to be unambiguous. 233 The court stated:
Our interpretation of that language is that the only mandatory act is
the filing of the statement of intention, which the debtor "shall" file.
Then, "if applicable,"-that is, if the debtor plans to choose any of the
three options listed later in the statute (claiming the property as
exempt, redeeming the property, or reaffirming the debt)-the debtor
must so specify in the statement of intention. The debtor's other
options remain available, as unambiguously stated in § 521(2)(C):
"[Niothing in subparagraph[ ] (A) ... shall alter the debtor's or the
trustee's rights with regard to such property under this title.""'
The Ninth Circuit refused to look beyond this plain language
interpretation of section 521(2)(A) and offered no further explanation or
rationale for its decision to side with the circuits following the Notification Interpretation.235
One must question how "plain" the meaning of section 521(2)(A) can
be when, in the case of In re Taylor, the Eleventh Circuit relied on an
equally unambiguous interpretation to reach exactly the opposite
conclusion.2 36 Unfortunately, the "plain language" declaration of the
Ninth Circuit adds little to a rational resolution of the debate swirling
around section 521(2)(A).
H.

In re Burr-Plainand Unambiguous

The last circuit to focus on the issue was the First Circuit in In re
Burr.
A mere eight months after the Ninth Circuit adamantly
declared the "plain meaning" of section 521(2)(A) to allow debtors the
option of retention without reaffirmation, the First Circuit reached
exactly the opposite conclusion, insisting that the plain and unambigu-

required by section 524(c)(6)(A). The bankruptcy appellate panel held that only the debtor
could appeal the bankruptcy court's holding. Id.
232. 139 F.3d at 671.
233. Id. at 673.

234. Id. (quoting 11 U.S.C. § 521(2)(C)).
235. Id. "We see flo reason to reach beyond this plain language." Id.
236. See supra text accompanying notes 158-60 for a discussion of In re Taylor.
237. Bank of Boston v. Burr (In re Burr), 160 F.3d 843 (1st Cir. 1998).

670

MERCER LAW REVIEW

[Vol. 53

ous language of section 521(2)(A) limited a debtor to only the three
options of reaffirmation, redemption, or surrender.
In Burr the joint debtors owed approximately $8000 on a consumer
automobile loan secured by a lien on their 1993 Pontiac minivan. The
debtors were current in their loan payments and in compliance with all
other provisions of the loan agreements, although the documents
provided that the filing of a bankruptcy petition would constitute a
default. Approximately four months after the petition was filed, the
secured creditor filed a motion seeking to compel the debtors to either
reaffirm, redeem, or surrender. In the alternative, the creditor sought
relief from the automatic stay so that it might pursue repossession and
foreclosure." 9 The bankruptcy court held that the debtors need not
elect or perform any of the specified retention options and need only file
a statement indicating whether they intended to retain or surrender the
collateral.2 4
The bankruptcy appellate panel affirmed,24 1 but the
First Circuit reversed, holding that "[section] 521(2) unambiguously
requires chapter 7 debtors wishing to retain property of the estate that
secures a consumer debt to elect one of the retention options specified in
perform the elected option in accor11 U.S.C. 521(2)(A), and then to 242
dance with 11 U.S.C. § 521(2)(B)."

238. Id. at 849.
239. Id. at 844.

240. Id. at 844-45. The decision of the bankruptcy court is unpublished. However, the
bankruptcy judge in Burr,James F. Queenan, authored a thoughtful opinion in an earlier
case, In re Ogando, 203 B.R. 14 (Bankr. D. Mass. 1996), in which he held that a debtor who
is current on his loan payments need only specify "his intention either to retain or
surrender the collateral" and, as a fourth option, may retain the collateral simply by
remaining current on the payments under the original loan agreement. Id. at 17.
241. First Nat'l Bank of Boston v. Burr (In re Burr), 218 B.R. 267, 273 (B.A.P. 1st Cir.
1998). Although "the BAP affirmed,... it disapproved of the bankruptcy court's... ruling
that a chapter 7 debtor may retain the collateral post-discharge simply by continuing to
make payments under the original loan agreement." In re Burr, 160 F.3d at 845. The
bankruptcy appellate panel followed the approach set forth in Mayton v. Sears, Roebuck
& Co. (In re Mayton), 208 B.R. 61 (B.A.P. 9th Cir. 1997)-a decision later rendered
inapplicable by the Ninth Circuit's decision in In re Parker,discussed supra beginning at
note 227. Under this approach, the bankruptcy appellate panel held that during the
pendency of the automatic stay, the debtors 'need only specify whether they intend to
surrender or retain the collateral." In re Burr, 160 F.3d at 845 (citing In re Parker, 208
B.R. at 66-68). However, once the automatic stay "expires upon discharge, the secured
creditor may foreclose on the collateral[] so long as the bankruptcy was an event of
default[]" under the loan documents. In re Burr, 160 F.3d 845 (citing In re Parker, 208
B.R. at 66-68; In re Burr, 218 B.R. at 272-73).
242. 160 F.3d at 849. Despite its reliance on the "unambiguous" language of section
521(2)(A), the court in Burr offered some additional reasoning to support its interpretation.
The court noted the difficulty of performing the retention-without-reaffirmation option
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The court in Burr also confronted the difficult issue of reconciling its
interpretation of section 521(2)(A) with the language of section 521(2)(C),
which states that: "nothing in subparagraphs (A) and (B) of this
paragraph shall alter the debtor's or the trustee's rights with regard to
such property under this title."243 This subparagraph strongly implies
that section 521(2)(A) is merely procedural rather than substantive
because it limits the actions debtors may take with respect to property
encumbered by security interests. Primarily on the basis of the strong
directive in section 521(2)(C), the Fourth Circuit concluded in Belanger
that nondefaulting debtors should be allowed to retain collateral without
reaffirmation. 2" The court in Belanger held that section 521(2)(A) was
purely procedural and was intended by Congress only to provide secured
creditors with notice of the debtor's intentions.24
Nevertheless, in Burr the First Circuit concluded that section
521(2)(C) merely serves to
make supreme over the directives of [section] 521(2)(A) and (B) rights
conferred upon the trustee and debtor elsewhere in the Bankruptcy
Code.... Chapter 7 debtors do not, of course, enjoy a freestanding
right under the Bankruptcy Code to retain property securing a
consumer debt merely by keeping current on their payments under old
loan agreements. Nor do they maintain a freestanding right under the
Code to maintain with their secured creditors advantageous arrangements in place prior to filing.246
This conclusion appears to be a misunderstanding of debtors' and
trustees' rights under the Code and case law interpreting the Code. The
statement of the court in Burr that "Chapter 7 debtors do not, of course,
enjoy a freestanding right under the Bankruptcy Code to retain property
securing a consumer debt merely by keeping current on their payments
under old loan agreements" is exactly the issue over which the circuit
courts have divided.2 47 Quite to the contrary of the assertions of the
court in Burr, the debtor and trustee clearly have rights with regard to
lien-encumbered property other than the three actions referred to in

within the forty-five day period set forth in section 521(2)(B) and further noted that it
would be "inordinately awkward" to read section 521(2)(A) as signifying the existence of
at least one, unspecified, fourth option. Id. at 847, 848. Both of these points were raised
more extensively by the Eleventh Circuit in In re Taylor and are discussed in detail supra
at text accompanying notes 167-71.
243. 160 F.3d at 848. 11 U.S.C. § 521(2)(C) (2000).
244. 962 F.2d at 349.
245. See supra text accompanying notes 148-51.
246. 160 F.3d at 848.
247. Id.
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section 521(2)(A). As discussed earlier in this Article, 2, the debtor
may avoid the security interest under section 522(f),249 sell the collateral subject to the security interest, or sell the collateral and use the
proceeds to pay the loan in full.25 ° If all or a portion of the property
is not exempt, the debtor could intend to cooperate with the trustee in
having the property sold for the benefit of the estate.25' Indeed, if the
debtor is not in default under the loan documents, the debtor always has
an undisputed and absolute right to simply continue making loan payments-notwithstanding the filing of a bankruptcy petition.252
In view of these possible actions, which are not listed in section
521(2)(A), the court's disregard in Burr of the language of section
521(2)(C) seems misplaced. When section 521(2)(C) was enacted in 1984,
all of these other alternatives to reaffirmation, redemption, and
surrender were common occurrences. In view of the existence of these
other alternatives, section 521(2)(C) cannot readily be ignored. As the
Fourth Circuit emphasized in Belanger, the existence of section 521(2)(C)
strongly points toward a conclusion that section 521(2)(A) must be
interpreted as purely procedural in nature.253
I.

Case Law Conclusion-Interpretationof Section 521(2)(A)

The eight circuit courts of appeal that have focused on the issue of
whether a nondefaulting debtor may retain property subject to a security
interest without reaffirmation or redemption have split evenly. In what
can be described as an irreconcilable debate, courts on both sides of the
debate have equally insisted that the "plain" and "unambiguous"
language of section 521(2) leads to exactly opposite conclusions.
However, looking past the plain language to the legislative history, the
policies behind the bankruptcy code, pre-1984 law, and the role of
section 521(2) in the common chapter 7 case, the courts supporting the
Notification Interpretation seem to have the better side of the argument.

lV. THE IPSO FACTO ISSUE
Three years after the Second Circuit sided with the proponents of the
Notification Interpretation in Boodrow, the court had an opportunity to

248. See infra text accompanying notes 162-64.
249. See supra note 162.
250. See supra note 163.
251. See supra note 164.
252. Of course, in most loan transactions well-drafted documents prepared by the
lender will include the filing of a bankruptcy petition as an event of default. The
enforceability of such "ipso facto" provisions is discussed infra in Part IV of this Article.
253. See supra text accompanying notes 145-52.
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again face the retention-without-reaffirmation issue in In re Sokolow" The facts in Sokolowski help to identify an issue that was only
ski.254
tangentially touched upon by the eight circuit courts of appeal that had
interpreted section 521(2)(A): If a nondefaulting debtor retains collateral
without reaffirming the debt, can the secured creditor enforce contractual default-upon-filing or ipso facto clauses following the termination of
the automatic stay and the closing of the bankruptcy case? This issue
is difficult to resolve. Although the debtor is released from personal
liability for debt as a result of a discharge in chapter 7, security
agreements remain enforceable with regard to the collateral following
the termination of the stay.255 Enforcement of the security documents,
vis-a-vis the collateral, remains a matter of state law following the
release of the property from the protection of the automatic stay. If
those security agreements contain ipso facto clauses 2 5 -- and those
clauses remain enforceable following bankruptcy-then the Notification
Interpretation of section 521(2)(A) is illusory. When the debtor seeks to
elect the retention-without-reaffirmation option, the secured creditor can
simply wait for the expiration of the stay and, then, foreclose on the
collateral. Under such circumstances, no "fourth option" is available to
the debtor. However, a strong argument can be made that the federal
courts have long refused to enforce ipso facto clauses in bankruptcy cases
where a forfeiture would occur, and Congress pre-empted enforcement
of these clauses when the Code was enacted in 1978.
The debtor in Sokolowski initially reaffirmed the automobile loan
secured by a lien in her automobile. However, prior to expiration of the
statutory rescission period, the debtor rescinded the reaffirmation
agreement.257 Three months after the chapter 7 case was closed, the
secured creditor notified the debtor of its intention to repossess the car.
This decision was based solely on the breach of a default-upon-filing
clause in the loan documents, which specified that the debtor would be
in default in the event of a voluntary or involuntary bankruptcy
filing. 25 The debtor was at all times current on her loan payments

254. BankBoston v. Sokolowski (In re Sokolowski), 205 F.3d 532 (2d Cir. 2000).
255. See 11 U.S.C. §§ 362(c), 506(d), and 522(c) (2000). See also Long v. Bullard, 117
U.S. 617 (1886); Riggs Nat'l Bank v. Perry (In re Perry), 729 F.2d 982 (4th Cir. 1984).
256. Of course, virtually all security agreements contain default upon bankruptcy
clauses.
257. Section 524(c)(2) states that a reaffirmation agreement "may be rescinded at any
time prior to discharge or within sixty days after such agreement is filed with the court,
whichever occurs later, by giving notice of rescission to the holder of such claim." 11 U.S.C.
§ 524(c)(2) (2000).
258. 205 F.3d at 533-34. Paragraph ten of the contract stated that Sokolowski "would
be ... in default if she declare[s] or was forced into bankruptcy." Id. at 533.
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and in compliance with all other obligations under the loan documents." 9 In response, the debtor reopened her bankruptcy action,
seeking an order enjoining the bank from repossessing the car. The
bankruptcy court held that the default-upon-filing clause was unenforceable and entered an order enjoining the bank from repossessing the
vehicle, and the district court affirmed. s°
On appeal, the secured creditor correctly asserted that the Second
Circuit had previously failed in Boodrow to consider the question of
enforcement of contractual default-upon-filing clauses following the
termination of the automatic stay.26' The creditor asserted that, once
the automatic stay is lifted, enforcement of the contractual loan
documents should be governed by state law which, according to the
creditor, permits enforcement of these types of default clauses. Despite
these arguments, the Second Circuit affirmed the decisions of the
bankruptcy and district courts enjoining enforcement of the defaultupon-bankruptcy clause. The court explained:
While the present case concerned the enforceability of a default-uponfiling provision in a loan contract, it turned solely on issues of federal
bankruptcy law-namely, whether [section] 521(2) and the "fresh start"
policy behind the Bankruptcy Code allows a debtor who is (and
continues to be) current on his loan payments to retain the loansecured property after a discharge in bankruptcy.262
The court in Sokolowski based its holding on the fact that allowing
enforcement of the ipso facto clause would interfere with the debtor's
fresh start and would emasculate the Notification Interpretation of
section 521(2)(A).263 While the "fresh start" rationale is reasonable,
this rationale is only the weakest of reasons to prohibit enforcement of
ipso facto clauses postbankruptcy. 2' A perusal of the pre-Code history
of ipso facto clauses in bankruptcy, as well as a consideration of the
Code itself and post-Code cases, provides far greater support for the
conclusion of the Second Circuit in Sokolowski that ipso facto clauses in
security agreements should not be enforced in consumer chapter 7 cases.

259. Id. at 534. At the time of the filing of the petition, the debtor had repaid
approximately 40% of her $13,192.20 automobile loan, leaving a principal balance of $7900.
Id.
260. Id.
261. Id. at 534.
262. Id. at 535.
263. Sokolowski v. BankBoston, 227 B.R. 16, 18-19 (Bankr. D. Conn. 1998).
264. The debtor's fresh start in a chapter 7 case is one of the two fundamental
objectives of bankruptcy law. See supra note 27.
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Pre-Code History

Virtually all well-drafted security agreements contain a provision
treating the debtor's voluntary or involuntary bankruptcy as an event of
default. These default-upon-bankruptcy clauses were intended to
disentangle secured creditors from the grip of bankruptcy administration
by providing that the lease or contract terminated "ipso facto" immediately at the instant of the commencement of the bankruptcy case.265
While ipso facto clauses were given some force and effect under the
Bankruptcy Act of 1898,266 they were clearly rejected under the Code.
Three sections of the Code work together to prevent the implementation
of ipso facto clauses at the time of commencement of the case: section
541(c)(1)(B), section 363(1), and section 365(e). As discussed below, these
sections undoubtedly incapacitate ipso facto clauses at the time of the
commencement of the case. However, some courts have held that
enforcement of these clauses is merely postponed, and eventually, the
secured creditor may treat the commencement of the bankruptcy case as
a default and repossess the collateral. If this is true, then reaffirmation
without redemption cannot possibly be an option under section 521(2)(A)
because the secured creditor can use the ipso facto clause to declare a
default based solely on the debtor's participation in a bankruptcy
case-even when the debtor has not defaulted in the debt payments,
insurance, or other affirmative obligations under the loan documents.
A review of the history of ipso facto clauses in bankruptcy will show
that the concept that the Code only stays enforcement of ipso facto
clauses-rather than invalidates the clauses-is wrong. Those courts
that have held ipso facto clauses remain enforceable after the debtor's
discharge seem to misunderstand how these clauses operate and the
intention of Congress to invalidate them in a bankruptcy context. In the
absence of some default by the debtor, other than the mere commencement of the bankruptcy case, the enforcement of ipso facto clauses
sanctions a forfeiture of valuable property from the estate or the debtor
to the secured party. 67 The secured party is not harmed by denial of

265. Well-drafted ipso facto clauses would provide that the lease or contract would be
treated as terminated the instant before the commencement of the case to avoid any
assertion that the lease or contract was in effect at the time of the bankruptcy filing.
266. Bankruptcy Act of 1898, ch. 541, 30 Stat. 544, 566 (1898) repealed by 92 Stat. 2549
(1978). An excellent resource for access to the provisions of the Bankruptcy Act of 1898 is
COLLIER, supra note 24, at App. B, App. Pt. 3-73 to 3-74.
267. Courts of equity have traditionally been reluctant to enforce forfeiture clauses.
See, e.g., Finn v. Meighan, 325 U.S. 300 (1945). "[Such clauses] are liberally construed in
favor of the bankrupt lessee so as not to deprive the estate of property which may turn out
to be a valuable asset." Id. at 301.
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enforcement of the ipso facto clause when the debtor is not in default.
If the collateral is truly in danger or the chances of debt recovery are
objectively decreased, the secured creditor can enforce other default
provisions in the contract, lease, or loan documents such as good faith
insecurity clauses.26 8
Prior to enactment of the Code in 1978, ipso facto clauses were
expressly sanctioned by the Bankruptcy Act, but only as to leases.
Section 70(b) of the Bankruptcy Act provided: "[An express covenant
that an assignment by operation of law or the bankruptcy of a specified
party thereto or of either party shall terminate the lease or give the
other party an election to terminate the same is enforceable."269
Despite the seemingly clear directive of section 70(b), the inherent
unfairness of allowing enforcement of ipso facto clauses impelled a string
of decisions in which courts refused to enforce the clauses in lease
termination cases. In Smith v.Hoboken Railroad, Warehouse &
Steamship Connecting Co.,27o the United States Supreme Court
suggested that, despite section 70(b), bankruptcy courts were free to
exercise their discretion in denying enforcement of ipso facto clauses if
compelling equitable and policy considerations required it.271 In
Smith, a railroad reorganization case, the debtor had leased much of its
railroad tracks and land. The lessor sought to forfeit the lease, invoking
the debtor's violation of the ipso facto clause as the basis for default.
The debtor argued that the public interest in maintaining the continuity
of operation of a railroad line would be inconsistent with the enforcement of forfeiture under the ipso facto clause.272 The Court held that
the district court had erred in declaring the lease forfeited and remanded
the case with the proviso that the Interstate Commerce Commission be
permitted to decide the question of whether forfeiture of the lease was
in the public interest. 273 Smith suggested the principle that ipso facto

clauses in lease agreements need not be enforced by the courts if the
clauses interfered with important public policy considerations.
In subsequent debtor-lessee cases, the antipathy towards ipso facto
clauses led several circuit courts of appeal to deny enforcement of the
clauses when the lessors were harmed slightly by the denial of enforcement, but the debtor and public interest enjoyed substantial benefits.

268. "Insecurity" clauses are described supra note 204.
269. Ch. 541, 30 Stat. at 566.
270. 328 U.S. 123 (1946).
271. Id. at 132-33.
272. Id. at 126-27.
273. Id. at 133.
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In re Fleetwood Motel Corp.,274 involved a Chapter X reorganization of
a publicly owned hotel corporation that had ground leased land and built
a hotel structure. The ground lessor sought to terminate the lease on a
default-upon-bankruptcy clause contained in the lease. If the termination was enforced, the debtor would lose both the valuable ground lease
and the motel structure, which had been constructed on the land, 5
and the reorganization would be thwarted, denying the debtor's
unsecured creditors and equity holders a chance for repayment. The
landlord, of course, would benefit from the huge windfall at the expense
of these other parties. Enforcement of the ipso facto clause would
essentially transfer wealth from the reorganization effort to the
landlord. 276 The Third Circuit refused to enforce the lease termination
provision, concluding that enforcement would result in a forfeiture of a
half million dollars of value. 7 Although section 70(b) recognized the
validity of such a provision, the court would not automatically enforce
it without an analysis of the impact which would likely result from the
forfeiture. Balancing the equities in the case, the court concluded that
termination would vitiate the reorganization proceedings and would
cause an unnecessary loss to the public shareholders.7 8 The Third
Circuit noted that the rationale of Smith, "coupled with the inherent
equity powers of a court of bankruptcy,... provide abundant support for
the conclusion [that a forfeiture would not be enforced]."279
In a subsequent case, Weaver v. Hutson,"' the Fourth Circuit also
refused to enforce a default-upon-bankruptcy clause in a ground lease,
notwithstanding section 70(b).2"' In Weaver the debtor held a fifty-two
year ground lease and had constructed a motel on the land. At the time
of the filing of the petition, the value of the land had sky rocketed, and
the motel and furnishings were worth approximately two million
dollars. 2 2 The district court determined that "forfeiture would prove

274. 335 F.2d 857 (3d Cir. 1964).
275. Id. at 861. At the time of the bankruptcy petition, the building and furnishings
had a depreciated value of $1,398,698-a large sum in 1962. Id. at 860.
276. Id. at 861.
277. Id. at 862.
278. Id.

279. Id.
280. 459 F.2d 741 (4th Cir. 1972).

The pertinent provision of the Weaver lease

provided: "This lease shall be terminated by any act of the Tenant, the result of which
would be to pass by operation of law, or otherwise, any interest of estate in the leased
premises to any Trustee or Receiver in bankruptcy .... " Id. at 743.
281. Id. at 744.
282. Id. at 742.
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a windfall of about $1,000,000 [to] the landlords."2 83 Following the
filing of a bankruptcy petition under Chapter X, the bankruptcy trustee
was successfully operating the motel, and the prospects for a successful
reorganization were excellent. The Securities and Exchange Commission
appeared in the case, arguing that "a forfeiture would cause complete
loss to Debtor's creditors, stockholders and debenture holders" while
granting an enormous windfall to the lessor.284
The Fourth Circuit agreed with the lower court, refusing to enforce the
ipso facto clause, and noted that such a forfeiture was unconscionable
and inequitable under the circumstances.285 As a court of equity, the
Fourth Circuit concluded, the bankruptcy court had the discretion and
power to refuse enforcement of the termination provision and had
rightfully exercised this prerogative.2 8 6 Agreeing with Smith and
Fleetwood, the court stated:
Notably, both Smith and Fleetwood accent that the result of the
forfeiture there sought would be the complete emasculation of the
reorganization because the forfeiture would remove the entire res from
the estate of the debtor. This would be precisely the effect of a
forfeiture in the case at bar. The reorganization would become wholly
87
moot, since the sole property of Debtor would revert to Landlords.
In Smith, Fleetwood, and Weaver, clearly identifiable, large scale
public interests supported the holdings of the courts that enforcement of
ipso facto clauses was inappropriate in bankruptcy reorganization
contexts. The debtor in Smith was a railroad providing transportation
services to a large geographic region. The debtors in Fleetwood and
Weaver were publicly owned corporations that traded on national stock
exchanges. After the Weaver decision in 1972, the law remained unclear
about whether the federal courts of appeal would refuse to enforce an
ipso facto clause in cases without such easily definable and direct public
interests. The uncertainty did not last long. In 1974, in the well-known
case of Queens Boulevard Wine & Liquor Corp. v. Blum, 5 5 the Second
Circuit upheld the bankruptcy court's refusal to enforce an ipso facto

283. Id. at 743. The annual base rent was only $19,159-approximately $1600 per
month. At the time of the petition, the land was worth approximately $150,000. Without
a rent escalation provision in the lease, the lessee's interest in the lease was extremely
valuable. Id.
284. Id.
285. Id. at 744.
286. Id.
287. Id. at 744.
288. 503 F.2d 202 (2d Cir. 1974).
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clause in a commercial lease of retail space used for the operation of a
liquor store leased by a privately held corporate debtor.8 9
In Queens Boulevard, following the filing of the Chapter XI bankruptcy
petition, the landlord initially agreed to allow the debtor to cure past due
defaults and reinstate the lease-if the debtor posted a bond to insure
payment of the rent. Prior to completion of the bond arrangements, the
landlord received an offer to lease the store at a substantially higher
rent and sought to terminate the lease, notwithstanding the fact that the
debtor was prepared to tender all rent owed and meet all of the lease
obligations. 290 The landlord sought to terminate the lease based solely
on the ipso facto clause contained in the lease.2 9'
The Second Circuit affirmed the district court's refusal to honor the
ipso facto provision.292 Noting that both Fleetwood and Weaver were
Chapter X cases involving publicly traded corporations, the Second
Circuit nevertheless read those cases to hold that lease termination
provisions should not be enforceable in any bankruptcy case "when
compelling equitable and policy considerations so require," even when
the "public interest" being vindicated is not the protection of public
shareholders or the maintenance of the nation's railroads:
The purpose of a Chapter XI arrangement ... is to preserve a viable
business enterprise where possible and especially when that will be in
the best interest of.'. . creditors. In determining whether to enforce
the lease termination here, therefore, we must consider not only the
interests
of the landlord but also those of the debtor and its credi293
tors.

Recognizing the broad public interests in fostering reorganization
efforts and assuring a maximum distribution to creditors in bankruptcy,
the court engaged in an economic cost-benefit analysis:
Possession by Queens will not prejudice [the landlord], which is
protected by a sizeable security deposit, except to deny it a windfall in
the form of increased rent to which we hold it is not equitably entitled.
Enforcement of the forfeiture, on the other hand, would destroy a now
profitable debtor by depriving it of its most valuable asset-its location.
It also would needlessly injure trade creditors and those outside
investors who have furnished capital which has resulted in Queens'

289. Id. at 285.
290. Id. at 203-04. The trustee had also determined at that time that the debtor had
a clear ability to meet lease payments, operate profitably, and make all payments due
under its reorganization plan. Id. at 204.
291. Id.
292. Id. at 207.
293. Id. at 206 (internal citations omitted).
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rehabilitation. In our view, these individuals stand on no less
significant a footing than did the shareholders of the debtors in Weaver
and Fleetwood."4

The Fifth Circuit agreed with the principles set forth in Fleetwood,
Weaver, and Queens Boulevard in In re FontainebleauHotel Corp.,295
and the Ninth Circuit reached a similar conclusion in In re Huntington

Ltd.

296

The facts in Huntington help to illuminate the reluctance of the courts
to enforce ipso facto provisions. The debtor in that case was a privately
owned limited partnership that was successor-in-interest to a ground
lease with a remaining term of forty years. The lease concerned prime
real estate close to the Pacific Ocean that was leased from the City of
Huntington Beach in 1960.297 The debtor and its predecessors had
built substantial improvements on the land, and the fair market value
of the leasehold and improvements was substantially higher than the
debtor's debt obligations. Nevertheless, the debtor was unable to pay its
obligations as they came due, and a Chapter XI reorganization proceeding was initiated in 1976. The receiver determined that cash flow was
insufficient to pay current debts, but a sale would raise sufficient funds
to discharge encumbrances against the property, pay all unsecured
creditors in full, and provide a return of a large sum to the equity

294. Id. at 206-07.
295. Pa. Real Estate Inv. Trust v. Fontainebleau Hotel Corp. (Inre Fontainebleau Hotel
Corp.), 515 F.2d 913 (5th Cir. 1975).
It was within the equity power of the district court, under the circumstances here,
to decline forfeiture of the lease and continue the trustee in possession.
Reorganization of the hotel would not be possible if the trustee were deprived of
possession of the hotel premises, furniture and equipment. Necessarily any
opportunity which the creditors might have to recover would be substantially
impaired, if not lost altogether.
Id. at 914.
296. Fisher v. Huntington Ltd. (In re Huntington Ltd.), 654 F.2d 578 (9th Cir. 1981).
See also In re M & M Transp. Co., 437 F. Supp. 821 (S.D.N.Y. 1977) (termination of lease
would preclude successful arrangement under chapter 11); In re Delta Motor Hotel, Inc.,
10 B.R. 585 (Bankr. N.D.N.Y. 1981) (forfeiture would deprive debtor of primary asset
required for reorganization and would unconscionably afford lessor windfall gain). There
were a few cases where the courts were unwilling to override the direct edict of section
70(b). See Kopelman v. Halvajian (In re Triangle Laboratories, Inc.), 663 F.2d 463 (3d Cir.
1981) ("there are no compelling reasons in this case why the bankruptcy termination
clauses of the lease should not be given their express effect under section 70(b) of the Act."
663 F.3d at 471.).
297. 654 F.2d at 581. The fifty year lease of undeveloped real property was executed
in 1960 to a predecessor of the debtor. The original lessees improved and developed the
land pursuant to the terms of the lease. The leasehold interest was eventually transferred
to another entity and subsequently assigned to the debtor in 1970. Id.
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holders.29 The landlord objected, asserting that the ipso facto clauses
in the lease effectively terminated the lease at the instant of the filing
of the bankruptcy petition. 29 9 The bankruptcy court weighed the
equities and found that the forfeiture resulting from termination of the
lease would provide the City with an unconscionable windfall and an
"'horrendous forfeiture' that would accrue to the City at the expense of
the debtor and the secured and unsecured creditors."0 0 The Ninth
Circuit affirmed, noting that "[t]he equities militate overwhelmingly in
favor of preventing a forfeiture of the lease."0 1
The reasoning of the courts in these lease termination cases is
persuasive. Allowing the landlord to declare a forfeiture results in a
wealth transfer to the landlord at the expense of the debtor's creditors.
Without the lease, the reorganization effort cannot succeed and a
fundamental goal of bankruptcy-maximizing distribution to creditors-would be defeated. Allowing the millions of dollars in value in a
case like Huntington to be forfeited to the landlord, while depriving the
creditors of any chance for repayment of their claims, is the very
antithesis of the goals of the bankruptcy laws.
On the other hand, the landlord loses nothing in terms of the original
bargain between the parties if the only basis for declaring a default is
the occurrence of the filing of a bankruptcy petition. When the lease
commenced, the landlord expected to be locked into the lease arrangement for the term of the lease, unless some default justified termination.
If the landlord was concerned about rent escalation during the term of
the lease, this matter could have been negotiated between the parties at
the time of the lease negotiations, The filing of the bankruptcy petition
following a rise in rental values-or following construction of substantial
improvements by the debtor-lessee-is an event that is purely fortuitous
from the landlord's perspective. Indeed, if ipso facto clauses are
enforceable, the best thing that could possibly happen to a landlord in an

298. Id. at 581-82. The receiver in the case had negotiated a sale of the leasehold and
improvements for $3.6 million. This amount was sufficient to pay all secured debt
(approximately $2.1 million), unsecured debt of nearly $600,000 and approximately $1
million to equity holders. The value resulted largely from improvements made to the
property by the debtor and its predecessors. Id. at 585.
299. Id. at 582 n.4. The lease provided for termination at the option of the landlord if
a "transfer occurs by operation of law." Id. at 583. Initially, an involuntary petition was
filed against the debtor in June 1976. Prior to completion of the involuntary adjudication
proceedings, the debtor filed a voluntary petition in December 1976. The court in
Huntington treated 1976 as the effective date of bankruptcy for purposes of evaluating the
effectiveness of this ipso facto provision in the lease. Id. at 581.
300. Id. at 583.
301. Id. at 586.
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appreciating rental market is the lessee's filing of a bankruptcy petition.
What a happy day for the landlord who, after all, expected to be locked
into the lease for the remainder of the term if the tenant was performing
the tenant's affirmative obligations under the lease.
Imagine that the landlord leased two identical properties on exactly
the same terms to two different tenants, Tenant A and Tenant B. Both
leases are identical and have remaining terms of 20 years, and the
monthly rental is $10,000. Due to changing market conditions, the fair
market rental value has doubled to $20,000. Both tenants are paying
the rent on time, but Tenant A has suffered an uninsured loss and filed
a bankruptcy petition under chapter 11. Tenant A has fifty employees
and owes its creditors $2 million. If the reorganization is successful, all
of the employees will retain their jobs and receive their back wages, and
the creditors will be paid in full. The landlord immediately moves to
terminate the lease based upon the ipso facto clause. If the clause is
enforceable, the reorganization will fail, and the landlord will succeed to
the extremely valuable possessory rights for the remaining twenty years
of the lease. On the other hand, the landlord will be bound by the terms
of the lease with Tenant B-unless the landlord is, once again, lucky
enough to have a bankruptcy petition filed by or against Tenant B. The
occurrence of the bankruptcy case and the new found ability of the
landlord to terminate the Tenant A's lease and re-let the property for a
higher sum is, simply, a matter of luck, unrelated to any objective basis
for lease termination.
The "default" of Tenant A is unrelated to any objective determinations
of the actual ability of the debtor (or the debtor's successor) to perform
under the lease. If the landlord desired to terminate the lease because
of changes in market conditions or changes in the ability of the debtor
to perform the debtor's affirmative obligations, such as rent payment,
these factors could easily have been included in the lease documents,
with objective criteria defining when a default has occurred. A landlord
truly concerned with these matters at the inception of the leases could
have included these provisions in the leases for both Tenant A and
Tenant B. These types of objective default provisions are regularly
included in leases and their enforceability is not questioned.
B.

Ipso Facto Clauses and the Code

Congress's inclusion of provisions in the 1978 Code that invalidated
ipso facto clauses was not surprising. Anticipating the continued
existence of these clauses and recognizing the inequities and problems
they caused, Congress enacted three statutory provisions to invalidate
the clauses, vis-a-vis the bankruptcy estate: section 541, section 363, and
section 365.
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Section 541 governs the property of the estate and casts a wide net to
include in the estate most all of the debtor's pre-petition interests in
property.3 2 The purpose of section 541 is to draw into the estate
virtually all the debtor's conceivable property interests to help the
trustee maximize the value of the estate and increase the potential
distribution to the debtor's unsecured creditors.3 °3 Once property is
included in the estate, the automatic stay assures the trustee that he or
she will have the necessary breathing room to locate the property,
determine its value, and, in liquidation cases, sell it for the highest
possible value-or abandon the property when it is of no value to the
estate. In reorganization cases, section 541 assures that the chapter 11
or chapter 13 debtor will have time to formulate a plan that maximizes
distribution to unsecured creditors and, where necessary, utilize the
property to effectuate the reorganization.
In addition to property subject to security interests, the property of the
estate may consist of extremely valuable interests in leases, licenses, or
executory contracts. If ipso facto clauses were allowed to be effective at
the time of the commencement of the case, many of these types of
Nondebtor parties would
property would be lost to the trustee.
ipso
facto
clauses
in
their
leases, licenses, executory
invariably include
contracts, and security agreements, thereby assuring that these property
interests would not pass into the bankruptcy estate.
In order to preserve the property of the estate, section 541(c)(1)
invalidates ipso facto clauses. That section provides in relevant part:
[A]n interest of the debtor in property becomes property of the estate
under ... this section notwithstanding any provision in an agreement,
transfer instrument, or applicable nonbankruptcy law(A) that restricts or conditions transfer of such interest by the debtor;
or
(B) that is conditioned on the insolvency or financial condition of the

debtor, on the commencement of a case under this title, or on the
appointment of or taking possession by a trustee in a case under this
title or a custodian before such commencement, and that effects or
gives an option to effect a forfeiture, modification, or termination of the
debtor's interest in property.0 4

302. 11 U.S.C. § 541 (2000).
303. Section 541(a)(1) provides that the commencement of the bankruptcy case (at the
time of the filing of a bankruptcy petition) creates an estate comprised of all legal or
equitable interests of the debtor in property as of the commencement of the case, wherever
located and by whomever held. Id.
304. Id. § 541(c)(1).
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This statutory language is unequivocal in neutralizing any conceivable
attempt to enforce a default following the filing of the bankruptcy
petition, based merely upon the commencement of the bankruptcy case
or of financial conditions leading up to the commencement of the case.
Section 541(c) codifies the protection from forfeiture that the federal
courts provided in Smith, Fleetwood, Weaver, Queens Boulevard,
Fontainebleau, and Huntington (the "Lease Forfeiture Cases"). The
language of section 541(c)(1) is not limited to leases or contracts, but
rather, applies to any conceivable intangible property when the
documents serving to create the property rights contain a direct or
indirect default-on-bankruptcy clause. Until the expiration of the
automatic stay, the anti-ipso facto provisions of section 541(c)(1) assure
that the trustee or debtor will be able to utilize the property in
maximizing the distribution to creditors and assisting in the debtor's
fresh start.0 5
A similar provision can be found in section 365(e), counteracting ipso
facto clauses in the context of the assumption and assignment of
executory contracts and unexpired leases,"0 ' as well as section 363(1)
dealing with the trustee's use, sale, and lease of property of the
estate." 7 One might ask why section 365 and section 363 repeat the

305. See Riggs Nat'l Bank v. Perry (In re Perry), 729 F.2d 982 (4th Cir. 1984). In Perry
the secured creditor moved for relief from the stay based on the assertion that the filing
of the bankruptcy petition was a default under the ipso facto clause contained in the lease
and sufficient justification for relief from the stay. The court held that default-upon-filing
clauses violated the policies underlying section 362 and were unenforceable as a matter of
law during the bankruptcy case. Id. at 985.
306. Section 365(e) provides:
Notwithstanding a provision in an executory contract or unexpired lease, or in
applicable law, an executory contract or unexpired lease of the debtor may not be
terminated or modified, and any right or obligation under such contract or lease
may not be terminated or modified, at any time after the commencement of the
case solely because of a provision in such contract or lease that is conditioned on(A) the insolvency or financial condition of the debtor at any time before the
closing of the case;
(B) the commencement of a case under this title; or
(C) the appointment of or taking possession by a trustee in a case under this title
or a custodian before such commencement.
11 U.S.C. § 365(e) (2000). A similar provision exists in section 365(b), assuring that the
trustee need not cure any such insolvency related defaults as a requirement for assumption
and assignment of the contract or lease. Id. § 365(b).
307. Section 363(1) provides:
Subject to the provisions of section 365, the trustee may use, sell, or lease property
...
notwithstanding any provision in a contract, a lease, or applicable law that is
conditioned on the insolvency or financial condition of the debtor, on the
commencement of a case under this title concerning the debtor, or on the
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anti-ipso facto edict contained in section 541(a)(1), which already
neutralizes the impact of ipso facto clauses at the time of commencement
of the case. Most likely, the inclusion of the language in section
365(e)(1) was a congressional recognition of the importance of executory
contracts and leases to the effectiveness of bankruptcy objectives, and a
resolute antipathy to the enforcement of these forfeiture clauses. 8'
The Code was enacted in 1978 on the heels of the decisions in Weaver,
Queens Boulevard, and Huntington, all of which were decided in the
same decade. In view of the pre-Code attempts of landlords in the Lease
Forfeiture Cases to cause "horrendous forfeitures" and inequitable
wealth transfers, section 365(e)(1) assures that the valuable leases and
contracts be preserved for the benefit of the creditors of the estate-rather than enrich the pockets of the landlord merely because
there has been a bankruptcy filing. Similarly, section 363(1) assures the
trustee that he or she will have the capacity to use, sell, and lease
property of the estate, of whatever type, without any question that an
ipso facto clause in documents regarding the property will be given any
force or effect following bankruptcy. Both provisions seem intended to
amplify the anti-ipso facto stance embedded in section 541(c)(1).
On the other hand, a possible argument is that the failure of Congress
to include additional provisions expressly invalidating ipso facto clauses
in other circumstances, such as the debtor's retention of collateral,
indicates a congressional intention to allow these ipso facto clauses to
revive upon termination of the automatic stay. This argument seems
unlikely for several reasons. First, section 521(2)(A) was not adopted
until 1984. When the Code was adopted in 1978 nothing indicated a
congressional intention to allow ipso facto clauses to revive in connection
with property kept by the debtor through exemption or abandon-

appointment of or the taking possession by a trustee in a case under this title or
a custodian, and that effects, or gives an option to effect, a forfeiture, modification,
or termination of the debtor's interest in such property.
11 U.S.C. § 363(1) (2000).
308. Section 365 is a complex section that governs the assumption and assignment by
the trustee, or debtor-in-possession, of executory contracts and unexpired leases. The
trustee is granted the power to assume contracts and leases that are in default or which,
according to their terms, cannot be assigned by the debtor under state law if the three
conditions of section 365(b)(1)(A), (B), and (C) are met. The trustee's assumption and
assignment of executory contracts and unexpired leases requires continuing performance
of the debtor's duties of those three conditions by the trustee, or an assignee, neither of
whom was a party to the original contract or lease. Section 365 requires that bankruptcy
courts assure that the nondebtor is receiving the full benefit of the original bargain. See
In re Joshua Slocum Ltd., 922 F.2d 1081, 1091 (3d Cir. 1990).

686

MERCER LAW REVIEW

[Vol. 53

ment. °9 The language of section 541(c)(1) does not appear to suspend
the ipso facto clause, but rather, invalidates it so it cannot operate as it
is intended, by terminating the contract, lease, or other property rights
"ipso facto" upon commencement of the case. The 1978 Senate Report
indicates, with regard to section 541(c)(1):
Subsection (c) invalidatesrestrictions on the transfer of property of the
debtor, in order that all of the interests of the debtor in property will
become property of the estate. The provisions invalidated are those
that restrict or condition transfer of the debtor's interest, and those
that are conditioned on the insolvency or financial condition of the
debtor, on the commencement of a bankruptcy case, or on the
appointment of a custodian of the debtor's property. 1
Nothing in the Bankruptcy Amendments and Federal Judgeship Act
of 1984 indicates a shift from this basic invalidation of ipso facto clauses.
Indeed, section 349(b)(3), which deals with the dismissal of bankruptcy
cases, provides: "(b) Unless the court, for cause, orders otherwise, a
dismissal of a case other than under section 742 of this title- (3) revests
the property of the estate in the entity in which such property was
vested11immediately before the commencement of the case under this
3
title.
If the case is dismissed, the debtor's interest in any property that had
passed to the estate prior to the commencement of the case revests in
the debtor the instant before commencement of the case. Thus, the
default under the ipso facto clause entailed by the filing of the bankruptcy petition is, by force of law, neutralized. That Congress intended to
assure that ipso facto clauses would be permanently invalidated in those
situations in which the case is dismissed, but only temporarily suspended
when the debtor complies with all the provisions of the Code and
receives a discharge is hard to imagine. 12
Second, the inclusion of section 541(c)(1) followed a long line of cases
in which the courts refused to enforce ipso facto clauses at any time

309. Under section 541 all of the debtor's interests in property as of the commencement
of the case become property of the estate. Estate property can subsequently become
property of the debtor through exemption under section 522, abandonment by the trustee
under section 554, or dismissal of the case under section 707. If the case is not dismissed,
a debtor seeking to retain property without reaffirmation can retain the property only if
the property is exempted or abandoned by the trustee.
310. S. REP. No. 95-989, at 83 (1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5869
(emphasis added).
311. 11 U.S.C. § 349(b)(3) (2000) (emphasis added).
312. See First Sec. Bank v. Creech, 858 P.2d 958, 964 (Utah 1993).
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following the commencement of the bankruptcy case." 3 It is unlikely
that Congress intended to embrace the anti-forfeiture sentiments of the
courts only partially as to some types of property administered in
bankruptcy, but not property exempted by, or abandoned to, the debtor.
This distinction would require some additional indication of an intent by
Congress to only partially adopt an anti-ipso facto stance-and neither
the Code nor the legislative history indicate such an intent.
Third, allowing the enforcement of an ipso facto clause months after
the commencement of the bankruptcy case is logically inconsistent. The
function of ipso facto clauses is to disentangle the nondebtor party and
the property from the administration of the bankruptcy case. Once an
ipso facto clause has been invalidated at the time of the commencement
of the case, it can never serve this purpose. The nondebtor party and
the contract, lease, or other property are subject to the administrative
reaches of the Bankruptcy Code. Following commencement of the case,
enforcement of an ipso facto clause can serve only to provide a forfeiture
of the contract, lease, or other property-but the use of the provision to
escape involvement in the bankruptcy process is impossible. In other
words, enforcing such a provision months after the commencement of the
case has almost no value-the opportunity provided by the ipso facto
clause has lapsed.
Fourth, if these forfeiture provisions are enforced, a tremendous
negative impact on the objectives of the bankruptcy laws would result,
and the nondebtor parties would be provided with only the low value
discussed in the preceding paragraph. Indeed, the only real value of an
ipso facto clause after commencement of the case is to either force a
forfeiture of valuable property from the estate or the debtor to the
nondebtor party, or use the threat of forfeiture to compel the trustee or
debtor to agree to the demands of the nondebtor party. Whether the
case is a liquidation or a reorganization, the two fundamental themes of
bankruptcy-a fresh start for the honest debtor and a maximum
distribution to the debtor's creditors- cannot be served if valuable
contracts, leases, or other property are lost to the estate or the debtor.
It is important to keep in mind that the anti-ipso facto provisions in the
Code are not intended solely, or even primarily, for the protection of
debtors who seek to retain collateral without reaffirmation. These
provisions implement an essential cost-benefit analysis articulated in the
Lease Forfeiture Cases. The large value received from allowing the
estate or the debtor to retain, use, sell, or lease property subject to ipso
facto termination outweighs by far the minimal value losses of the

313.
Cases.

See supra text accompanying notes 270-301 for discussion of the Lease Forfeiture
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nondebtor party if the clauses are enforced.314 Even though these
clauses may be enforceable under state law, the principles and objectives
of the bankruptcy laws justify an interpretation that ipso facto clauses
are permanently invalidated.
In summary, the pre-1978 historical context regarding ipso facto
clauses, pre-Code case law, logical consistency, and the language of the
Code all impel a conclusion that ipso facto clauses are invalidated the
instant of the commencement of a bankruptcy case and cannot be
resurrected by the nondebtor party following the termination of the
automatic stay. These clauses are so patently offensive to the underlying goals and purposes of the Code that they must not be enforced.
C. Ipso Facto ClausesAfter 1978
Since the Code was enacted in 1978, only a few courts have directly
faced the issue of the whether ipso facto clauses are invalidated--or
merely suspended-with regard to property that the debtor seeks to
retain without reaffirmation. In a very thoughtful opinion in 1982, In
re Schweitzer,31 Bankruptcy Judge Robert Hall held that, in the
absence of specific Code provisions (like those found in section 363(1) and
section 365(e)(1)) invalidating ipso facto clauses vis-a-vis property
retained by the debtor, these clauses remained enforceable following the
expiration of the automatic stay.316

Judge Hall determined that

enforcement of ipso facto clauses did not interfere with the fundamental
Code objectives of a fresh start for the debtor and maximizing distribution to creditors.317 Furthermore, Judge Hall noted that the loss of the
debtor's personal liability on the obligation and depreciating value of the
collateral were significant "losses" to the secured creditor that outweighed any countervailing policy to be served by invalidating the ipso
facto clause in that case.318 However, Judge Hall was unwilling to
conclude that ipso facto clauses are always enforceable under these
circumstances:
That is not to say, however, that the Court will automatically enforce
these types of clauses in all cases. For example, should the vehicle be
necessary for the debtor's survival and the secured creditor unreasonably refuses to agree to a reaffirmation of the debt, the Court may well

314.

Little is lost in terms of the contractualvalues negotiated into the transaction.

Of course, the nondebtor party loses the windfall that a forfeiture might entail.
315. Schweitzer v. Chrysler Credit Corp. (In re Schweitzer), 19 B.R. 860, 867 (Bankr.
E.D.N.Y. 1982).
316. Id. at 867.
317. Id. at 868.
318. Id.
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decline enforcement of such a bankruptcy acceleration clause based on
equitable considerations."
Judge Hall initially discounted the relative importance of preserving
the debtor's fresh start as a paramount objective of the bankruptcy laws,
but then conceded that, if enforcement interferes in individual cases, the
preservation of the debtor's fresh start should outweigh the value, vis-a20
This ad hoc
vis the secured creditor, of enforcing the clause.1
approach is reminiscent of the pre-Code Lease Forfeiture Cases in the
sense that the courts may, on a case-by-case basis, decide whether to
completely invalidate ipso facto clauses. Although Judge Hall found that
the ipso facto clause should be enforced under the specific facts of
Schweitzer, he did not sanction the creditor's interpretation that ipso
facto clauses are per se enforceable following expiration of the automatic
3 21
stay.
3 22
Relying on Schweitzer, in 1983 the Sixth Circuit held in In re Bell
that section 541(c)(1) applied only to property of the estate and that,
once property has been abandoned by the trustee, the default-uponbankruptcy clause becomes operative and constituted a default under the
security agreement.323 Unfortunately, the court offered no explanation
or rationale for this conclusion, nor did the court consider the judicial
and legislative history impelling the enactment of section 541(c)(1).
Instead the court relied solely on the decision by Judge Hall in
Schweitzer.
The Fourth Circuit faced the issue in 1984 in Riggs National Bank v.
Perry (In re Perry).24 In Perry the secured creditor moved for relief
from the stay based on the assertion that the filing of the bankruptcy
petition violated the default-upon-filing clause contained in the

319. Id.
320. Id.
321. Id. Judge Hall relied on In re Whatley, 16 B.R. 394 (Bankr. N.D. Ohio 1982) in
which the bankruptcy court also held that ipso facto clauses were enforceable. Id. at 398.
However, the court in Whatley based its decision on the theory that the security agreement
in that case was not an "executory contract" under section 365 and, therefore, not entitled
to the protection against ipso facto clauses found in section 365(e)(1). Id. at 398. While
security agreements are not "executory contracts" as that term is used in section 365, the
court in Whatley ignored the anti-ipso facto provisions of section 541(c)(1) and the pre-Code
Lease Forfeiture cases. See, e.g., Gen. Motors Acceptance Corp. v. Rose (In re Rose), 21
B.R. 272 (Bankr. D.N.J. 1982) which suggested that, although section 365(e)(1) did not
apply: "[Tihere may be other legal theories under which the bankruptcy-default clause
may be invalid, such as state-law contract requirements or other legal requirements under
the federal Bankruptcy Code." Id. at 275.
322. Gen. Motors Acceptance Corp. v. Bell (In re Bell), 700 F.2d 1053 (6th Cir. 1983).
323. Id. at 1058. See also In re Mitchell, 85 B.R. 564, 566 (Bankr. D. Nev. 1988).
324. 729 F.2d 982 (4th Cir. 1984).
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automobile security agreement and constituted sufficient justification for
relief from the stay. The debtor claimed the automobile as exempt,
thereby removing the automobile from the property of the estate. 25
Relying on Bell and Schweitzer, the creditor asserted that relief from the
stay should be granted because the anti-ipso facto language of section
541(e)(1) applied only while the automobile was property of the
estate.326 The court held that default-upon-filing clauses were per se
unenforceable during the bankruptcy case and protected the property of
both the debtor and the estate.3 27 Otherwise, the debtor's opportunity
for a fresh start would be lost. The court stated:
The enactment of the Bankruptcy Code, and in particular the stay
provision, evinced a clear Congressional purpose to create a way by
which debtors may obtain a fresh start towards reorganization of their
financial obligations. This Court's enforcement of a default-upon-filing
clause would clearly intrude upon that policy since any such default
would deprive the debtor of the advantages of the Code's liquidation
procedures; this result follows from the working of section 362(d)(1).
Thus, a debtor could not file under Chapter 7 to invoke the automatic
stay without assuring its demise due to his default under the contract.
Accordingly, we align ourselves with the District Court and other
Federal courts that32have
held default-upon-filing clauses unenforceable
8
as a matter of law.

This holding was echoed by the Second Circuit in In re Sokolowski,329 and several other courts. 33 ' The Second Circuit in Sokolowski
agreed that allowing enforcement of the ipso facto clause would interfere
with the debtor's fresh start-emasculating the Notification Interpretation of section 521(2)(A):

325. Id. at 984. Under section 522, if there is no timely objection, property the debtor
exempts ceases to be property of the estate and becomes property of the debtor.
Nevertheless, until the expiration of the automatic stay, section 362(a)(5) provides that the
stay is effective against "any act to create, perfect, or enforce against property of the debtor
any lien to the extent that such lien secures a claim that arose before the commencement
of the case under this title." 11 U.S.C. § 362(a)(5) (2000) (emphasis added).
326. 729 F.2d at 985.
327. Id.
328. Id. at 984-85.
329. 205 F.3d 532 (2d Cir. 2000). See supra text accompanying note 257 for a detailed
discussion of the facts in In re Sokolowski.
330. See, e.g., Gen. Motors Acceptance Corp. v. Abel (In re Abel), 17 B.R. 424, 426 (D.
Md. 1981); GNC Cmty. Fed. Credit Union v. Stefano (In re Stefano), 134 B.R. 824, 826
(Bankr. W.D. Pa. 1991); In re Hunter, 121 B.R. 609, 613-14 (Bankr. N.D. Ala. 1990);
Century Bank at Broadway v. Peacock (In re Peacock), 87 B.R. 657, 659 (Bankr. D. Co.
1988); In re Ballance, 33 B.R. 89, 90 (Bankr. E.D. Va. 1983).
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While the present case concerned the enforceability of a default-uponfiling provision in a loan contract, it turned solely on issues of federal
bankruptcy law-namely, whether section 521(2) and the "fresh start"
policy behind the Bankruptcy Code allows a debtor who is (and
continues to be) current on his loan payments to retain the loan31
secured property after a discharge in bankruptcy.
Perry and Sokolowski support the proposition that, in view of the
judicial and legislative history, the language and logic of the Code, and
the importance of the objectives of the bankruptcy laws, ipso facto
clauses are invalid both during and after the bankruptcy case.
The Tenth Circuit commented on the ipso facto issue in Lowry Federal
Credit Union v. West.332 In Lowry the Tenth Circuit adopted the
Required Reaffirmation Interpretation, rejecting the debtor's contention
that the joint debtors could simply retain their pickup truck without
reaffirming the debt secured by a lien in the vehicle.333 Nevertheless,
the court refused to allow the secured creditor to repossess the vehicle
during the bankruptcy case because section 521(2)(A) did not provide for
relief from the automatic stay in the event of a debtor's noncompliance
with the requirements of section 521(2). 33 ' The secured creditor in
Lowry was required to wait for the expiration of the automatic stay
before action could be taken. 33 5 However, the court noted that postdischarge foreclosure would require a default by the debtor sufficient
under nonbankruptcy law to justify a foreclosure. 3
In this regard,
the court stated:
This conclusion leaves for resolution Lowry's argument that the
obligation is in default because of the terms of the so-called "ipso facto"
clause in the loan agreement ....
We are in accord with the district
and bankruptcy courts that the mere filing of the petition has not put
Lowry in any more jeopardy than that which existed prior to the filing
of the petition. Lowry did not introduce any evidence of actual
prejudice but merely relied upon speculative arguments over dreadful
possibilities that may result if the debtors fail to exercise proper care
of the truck or ultimately fail to pay. While evidence of actual

331.
332.
detailed
333.
334.
335.
336.

205 F.3d at 535.
882 F.2d 1543 (10th Cir. 1989). See supra text accompanying note 106 for a
discussion of the facts in Lowry.
Id. at 1546.
Id. See supra text accompanying note 125.
Id.
Id.
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prejudice might persuade us to the contrary, we can see no harm
resulting to Lowry from the order of the bankruptcy court,"'

The logic of the court's holding rings true. Unless the secured creditor
can show that some actual, objective change in the condition of the
collateral or the debtor's ability to repay the loan (such as a loss of
employment, marital dissolution, or other adverse financial event), the
enforcement of an ipso facto clause serves only to cause a forfeiture of
the debtor's property, without any objective benefit to the secured
creditor that would justify enforcement of such a forfeiture.
The last and very powerful argument in support of the conclusion that
ipso facto clauses are invalidated under the Code is discussed in the next
section of this Article. In chapter 13 cases, section 1325(a)(5) allows

debtors to retain collateral without reaffirmation, if the chapter 13 plan
provides for payment of the secured portion of the creditor's claim.
Unless section 541(c)(1) is interpreted to permanently invalidate ipso
facto clauses, section 1325(a)(5) of the Code would be meaningless.
13 AND REAFFIRMATION AGREEMENTS
In the debate among the circuits regarding the Notification Interpretation and the Required Reaffirmation Interpretation, the courts seem to
have ignored the fact that Congress enacted a method for debtors to
agree to pay existing secured and unsecured debt without signing a
reaffirmation agreement. With regard to secured claims in chapter 13
cases, section 1325(a) requires the bankruptcy court to confirm a
repayment plan if:
V.

CHAPTER

(5) with respect to each allowed secured claim provided for by the
plan--(A) the holder of such claim has accepted the plan; [or]
(B)(i) the plan provides that the holder of such claim retain the lien
securing such claim; and (ii) the value, as of the effective date of the
plan, of property to be distributed under the plan on account of such
claim is not less than the allowed amount of such claim; or (C) the
38

debtor surrenders the property securing such claim to such holder.

One of the most supportive arguments for the proponents of the
Notification Interpretation is that chapter 13 does not require reaffirmation as a condition for approval of the chapter 13 plan. A debtor can
propose a plan that simply provides, among other things, for the
repayment of secured debt without reaffirming that debt, if the secured
creditor retains a lien in the collateral. Indeed, if the creditor is

337.
338.

Id. at 1546.
11 U.S.C. § 1325(a)(5)(A)-(C) (2000).
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undersecured, the plan
can provide for payment of only the secured
33
portion of the claim.

1

The provisions of chapter 13 are undoubtably fair to secured creditors.
After all, if the creditor is oversecured,the plan will provide for payment
in full of the debt plus interest, usually at the contract rate.340 If the
secured creditor was allowed to foreclose, the creditor would unlikely be
better off. The most the creditor can obtain at a foreclosure sale is the
amount of the debt plus accrued interest at the contract rate. 4 1 On
the other hand, the loss of the collateral to the debtor is devastating.
The debtor's equity in the collateral will be substantially reduced by the
costs of repossession and foreclosure-and the debtor loses use of the
collateral. Clearly, Congress reached an appropriate balance in section
1325(a)(5).
The undersecured creditor is also unharmed by allowing the chapter 13 debtor to retain collateral and pay off the secured portion of the
debt under section 1325(a)(5). The plan must provide for repayment of
the secured portion of the claim plus interest at market rates. Certainly,
the undersecured creditor is no worse off than it would be if it foreclosed.
In the event of foreclosure, the best-case scenario would result in a sale
of the collateral for its low, forced sale market value, less legal,
repossession, and foreclosure costs. The funds recovered from the

•339. A plan that provides for payment of only the secured portion of an undersecured
claim, without the creditor's consent, is commonly referred to as a "cram down." See
COLLIER, supra note 24, at 1325.06. The debtor must distribute under the plan, the
value, as of the effective date of the plan, of the secured portion of the claim. Under section
506(a), the secured portion of the claim is the amount of the value of the collateral. See
Dewsnup v. Timm, 502 U.S. 410, 417 (1992). For instance, if the property is an
automobile worth $20,000 and the debt is $24,000, the chapter 13 plan need only provide
for the repayment of $20,000 plus interest. The market value in automobile cases is the
retail replacement value of the vehicle on the local retail market, not the used car dealer
resale price. See Associates Commercial Corp. v. Rash, 520 U.S. 953, 956 (1997).
340. Theoretically, the debtor could elect in the chapter 13 plan to pay interest at a
rate less than that provided in the loan documents if the market rate is less than the rate
in the documents. Section 1325(a)(5)(B)(ii) requires only that the debtor pay "the value,
as of the effective date of the plan, of property to be distributed under the plan on account
of such claim is not less than the [secured claim]." 11 U.S.C. § 1325(a)(5)(B)(ii) (2000)
(emphasis added). See David 0. Epstein, Don't Go and Do Something Rash About Cram
Down Interest Rates, 49 ALA. L. REV. 435 (1998). Typically, in cases where the secured
creditor is oversecured and the loan payments will be completed during the period of the
plan, the plan will simply provide for a continuation of loan payments as set forth in the
loan documents.
341. One other possible benefit of foreclosure is as follows: If current interest rates
exceed the rate in the loan documents, the secured creditor could use the funds to make
a new loan at a higher rate. If this was true, however, the debtor is required under section
1325(a)(5)(B)(ii) to pay the higher interest rate as part of the plan.
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foreclosure sale could then be reinvested at no higher than current
market rates.
This chapter 13 cram down scheme is strong support for the fairness
of allowing debtors to retain collateral and pay off the value of secured
claims, without a bilateral reaffirmation agreement. The provisions of
section 1325(a)(5) balance the interests of the secured creditor in
receiving payment for its secured claim against the needs of the debtor
to preserve any equity in the collateral or use the collateral in the
debtor's fresh start.
When section 521(2)(A) was enacted in 1984, the use of section
1325(a)(5) to retain collateral and pay off secured debt was utilized
pervasively in bankruptcy cases and was well known to the drafters of
section 521(2)(A). Keeping in mind the equally common pre-1984
practice of debtors retaining collateral in chapter 7 cases without
reaffirmation, Congress would not have intended to prohibit retention
without reaffirmation without expressly addressing the issue in the 1984
revisions. If, in fact, section 521(2)(A) is interpreted to prohibit the
retain-without-reaffirmation option in chapter 7 cases, savvy debtors
may elect to proceed under chapter 13.
With regard to both oversecured and undersecured creditors, the
retain-without-reaffirmation option in chapter 7 cases is often preferable
to the treatment the creditor might receive under chapter 13. In
chapter 13 cases, if the plan can be completed during the period set forth
in section 1322(d), section 1325(a)(5) permits the debtor to adopt3 42
a
repayment plan that pays less interest over a longer period of time.
When the creditor is undersecured, the plan can provide for repayment
of only the secured portion of the claim with interest at the market rate.
Moreover, if the plan fails, the debtor has not assumed personal liability
for the payments of the debts. Upon failure of the plan, the case is
simply converted to chapter 7 or dismissed.
Comparatively, in chapter 7 cases in which the debtor is electing to
retain the collateral without reaffirmation and is electing voluntarily to
comply with the original loan documents, the entire debt is repayed at
the contract rate, according to the repayment terms set forth in the
documents. During the course of this voluntary repayment, the secured
creditor is protected by the lien in the collateral and the unfettered right
to enforce other default clauses in the loan documents related to the
following: nonpayment of the debt according to the contract terms,
actual endangerment of the collateral, or failure to insure the collater-

342.

See supra note 340 and accompanying text.
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al. 43 In fact, from the undersecured creditor's perspective, a reaffirmation in chapter 7 is likely to yield less debt recovery than having the
debtor retain without reaffirmation or redemption. If the debtor simply
retains the collateral and voluntarily makes the loan payments without
reaffirmation, the undersecured creditor will receive the full amount of
the debt with interest at the contract rate. However, if the debt is
reaffirmed, the reaffirmation will unlikely be for more than the value of
the collateral.'" Similarly, if the property is redeemed, the redemption price paid by the debtor is keyed to the value of the collateral,
resulting in a lesser payment to the undersecured creditor.345
What does reaffirmation add in favor of the secured party? Not much.
It merely resurrects the debtor's personal liability on the reaffirmed debt
and imposes additional transaction costs on all parties.34 In a case
where the debtor is current in the debtor's loan payments and is
otherwise not in default under the original loan documents, the promise
to repay in the reaffirmation agreement gives the secured creditor
almost no additional value. If the debtor was to default following the
reaffirmation agreement, the primary source of repayment of the debt
would still be the sale of the collateral at a foreclosure sale. The debtor
would be obligated to pay any deficiency, but realistically, lenders rarely
pursue deficiency judgments with regard to nonresidential consumer
loans. The costs of pursuing and collecting a deficiency judgment

343. The best possible scenario for an undersecuredcreditor is the debtor's choice to file
chapter 7 and simply retain without reaffirmation. If the debtor files chapter 13 and
utilizes section 1325(a)(5), the creditor will receive only the value of the collateral plus
interest at the market rate. If the debtor surrenders the collateral, the creditor will, once
again, receive less than the market value of the collateral as well as incur repossession and
foreclosure costs.
344. For instance, if the collateral is an automobile worth $20,000 securing a debt of
$24,000, the secured amount of the claim under section 506(a) is only $20,000. Well-versed
debtor's lawyers will allow the debtor to sign a reaffirmation only for the secured portion
of the debt. When the debtor is not represented by a lawyer, many courts will refuse to
approve a reaffirmation under section 524(c) and (d) for not being in the "best interest of
the debtor," if the reaffirmation is for more than the secured amount of the claim. See In
re Farmer, 13 B.R. 319, 320 (Bankr. M.D. Fla. 1981) (reaffirmation of $12,310 debt not in
best interest of debtors when the collateral securing the debt was only $10,500); In re
Blount, 4 B.R. 92, 97 (Bankr. M.D. Tenn. 1980) (court refused to approve reaffirmation
agreement binding the debtors to pay over $1800 for collateral valued at $600); In re
Jenkins, 4 B.R. 651, 653 (Bankr. E.D. Va. 1980) (Court would not approve reaffirmation
of $792.76 debt secured by $200 worth of furniture).

345. See David G. Carlson, Redemption and Reinstatement in Chapter7 Cases, 4 AM.
BANKR. INST. L. REV. 289 (1996).
346. The debtor's attorney and the creditor's representatives must negotiate the
reaffirmation and prepare the necessary documentation for approval of the bankruptcy
court.
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usually far exceed the amount of any deficiency, and debtors may remain
judgment proof, even after bankruptcy.
VI.

CONCLUSION

"Be careful what you ask for, you just may get it" is a well-worn
adage. Proponents of the Required Reaffirmation Interpretation seek to
impose on all consumer debtors the obligation to reaffirm each and every
secured debt, if the debtor intends to retain the property serving as
collateral. 4 7 It is difficult to imagine that secured creditors really
desire this outcome in cases in which the debtor is not in default with
respect to the debtor's affirmative obligations under the loan documents.
The cost to the creditor of processing the reaffirmation agreement and
the nominal increase in value received by establishing the debtor's postdischarge personal liability rarely justify the effort.
An example illustrates the minimal benefits or, in some cases, costs to
secured creditors of requiring reaffirmation in every case. Suppose a
debtor purchased several consumer items from Sears using a secured
credit card, including a washing machine that cost $450 and has a fair
market retail value of $300 at the time of the debtor's bankruptcy
petition. The debtor is current on all of her payments and files a
bankruptcy petition, intending to simply continue making her Sears
credit card payments. Obviously, a rational creditor that is undersecured would be in the best position if the debtor retains the collateral
and makes the remaining loan payments. As discussed earlier in this
Article, most debtors' attorneys and most bankruptcy judges would not
allow the debtor to reaffirm for more than the $300 of the secured
amount of Sears's claim." If the Required Reaffirmation Interpretation is adopted nationwide, both Sears and the debtor have no alternative except to reaffirm, a costly process for both parties that, ironically,
reduces the amount of the debt likely to be recovered by Sears. If Sears
was recalcitrant and refused to enter into a reaffirmation for $300, the
debtor will either surrender the collateral or, in many cases, use
chapter 13 to "cram down" a payment plan that pays Sears the
equivalent of $300 plus interest at the market rate.349 Either way,
Sears is in a worse position. If the debtor surrenders the collateral,
Sears recovers only the forced sale value of the item (which may be far
less than the $300 fair market resale value) less foreclosure costs. If the

347. Although the debtor may always seek to redeem the debt under section 722,
redemption is usually not a viable option. See supra note 8.
348. See supra note 344 and the accompanying discussion in the text.
349. See supra note 340 and the accompanying discussion in the text.
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debtor files a chapter 13 plan, Sears is bound by its terms, obligating the
debtor to repay only the secured portion of the claim on terms different
from the original loan documents.
Even if the fair market value of the washing machine was $600, the
gain to Sears of obtaining a reaffirmation is minimal. An economically
sensible nondefaulting debtor remains highly motivated to make the
remaining loan payments in accordance with the contract terms ($450
plus interest) in order to retain the washing machine worth $600.
Should there be a material default following the discharge, Sears retains
all of its rights under the original loan documents and is free to
repossess the collateral to satisfy the remainder of the debt. The only
gain to Sears in obtaining a reaffirmation is the theoretical value of the
debtor's personal liability for any deficiency if a future default is followed
by a foreclosure that yields less than the remainder due on the debt and
any collection costs. This value is likely to be low in view of state law
restraints on consumer collection activities... and the extremely high
costs of obtaining and enforcing a judgment for any deficiency.
Yet, if the Required Reaffirmation Interpretation is adopted, a
reaffirmation will be required for each and every item of collateral to be
retained by consumers in chapter 7 cases. Debtors, creditors, and the
courts will be faced with enormous transaction costs to accomplish the
task of negotiating, filing, and obtaining bankruptcy court approvals for
these billions of dollars of debt 51 -even though, typically, little is to
be gained from the enterprise.
The expensive and large scale shift in reaffirmation practices asserted
by the proponents of the Required Reaffirmation Interpretation was
probably not intended by Congress when section 521(2)(A) was adopted
by the Bankruptcy Reform Act of 1984. When Congress enacted the
Code in 1978, extensive procedural safeguards were built into section
524 to assure that debtors could execute reaffirmations when it
benefitted debtors to do so, but protected debtors from ill advised
reaffirmations. If section 521(2)(A), as enacted in 1984, is interpreted
to require reaffirmations in every case in which the debtor intends to
retain collateral, then this interpretation constitutes a significant
departure from the anti-reaffirmation and pro-"fresh start" policies of
section 524. This departure seems unlikely in the absence of more

350. Some states limit the ability of secured creditors to pursue debtors for deficiency
judgements in connection with consumer goods. See Culhane & White, supra note 14, at
727-28. See generally SIDNEY A. KEYLES, FORECLOSURE LAW & RELATED REMEDIES (1995).
351. The Culhane and White study, supra note 14, at 713 estimates that as of 1998,
if 25% of the one million consumer cases filed annually must reaffirm debt at the average
rate of the subjects in the study, reaffirmations would total $2,750,000,000.
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specific and carefully drafted language indicating such a severe change
in the policies enacted by Congress in the Code in 1978.
Nothing in the legislative history indicates that a widespread change
in bankruptcy law was intended in 1984. Indeed, the legislative history
provides strong support for the conclusion that section 521(2)(A) was
intended only to deal with the problem of notification to secured
creditors regarding a debtor's intentions respecting property serving as
collateral for secured debt-not a concern for requiring reaffirmations in
all consumer cases.35 2 The inclusion of section 521(2)(C) 35 3 in 1984
reinforces the conclusion that Congress did not intend a fundamental
change in practices under the Code by requiring debtors to prepare a
Statement of Intentions.
Since 1984, eight circuit courts of appeal have split evenly over the
interpretation of section 521(2)(A).
Cases adopting the Required
Reaffirmation Interpretation suffer from some fundamental errors.
These cases take the mistaken view that little legislative history guides
the courts in interpreting section 521(2)(A).354 Quite to the contrary,
a logical sequence of testimony, bills, and floor statements leads to the
conclusion that the intent behind section 521(2)(A) was to provide some
procedural mechanisms that would provide creditors with meaningful
information about the debtor's intentions and reduce the costs to
creditors of seeking relief from the stay when the debtor's intentions
were to surrender the collateral or reaffirm the debt. 5
Courts on both sides of the debate have mistakenly insisted that the
language of section 521(2) is "plain" and "unambiguous"-reaching
plainly opposite conclusions. Neither side is correct. No plain language
interpretation of section 521(2)(A) is possible. The language is inherently ambiguous and capable of either interpretation if viewed in isolation
from the rest of the Code, the legislative history, and pre-Code case
6
law.

35

Looking past the language to the legislative history, the policies
behind the Bankruptcy Code, pre-1984 law, and the role of section 521(2)
in the chapter 7 cases, the Notification Interpretation is more sensible
and justifiable. The Notification Interpretation protects the debtor's

352. See supra Part II of this Article.
353. Section 521(2)(C) provides: "[Niothing in subparagraphs (A) and (B) of this
paragraph shall alter the debtor's or the trustee's rights with regard to such property
under this title." 11 U.S.C. § 521(2)(C) (2000).
354. See supra note 68.
355. See supra Part II of this Article.
356. See supra Parts III.C.2 and III.G of this Article.
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fresh start without unduly burdening the secured creditor.357 Courts
adopting the Notification Interpretation, such as the Second Circuit in
Boodrow, have persuasively refuted each of the arguments raised by the
proponents of the Required Reaffirmation Interpretation. Secured
creditors have failed to show any real harm associated with the loss of
recourse against a non-reaffirming debtor following the debtor's
discharge.35 ' Arguments that a nondefaulting debtor will somehow
lose the incentive to maintain the collateral are weak and unsupportable.359
If the Required Reaffirmation Interpretation is adopted, creditors are
elevated to a unique bargaining position. The Code does not dictate the
terms of reaffirmation agreements. If debtors are obligated to reaffirm
all secured debt, creditors can demand fees and changes in the terms of
the loan transaction, with the debtor having no practical alternative
except to surrender the collateral or concede to the demands of the
creditor. This threat of forfeiture of the collateral puts the secured
creditor in a powerful and distasteful position.
Pre-Code case law concerning ipso facto clauses provides strong
support for the conclusion that contractual efforts to force bankrupt
debtors to renegotiate loan transactions with their lenders (or face
forfeiture) are anathema to the courts.35 " Before interpreting section
521(2)(A) to put creditors in this position as a matter of statutory law,
the courts should require the clearest expression of congressional intent
to do so.
Congress sought to invalidate ipso facto clauses in bankruptcy when
the Code was adopted in 1978,361 and little in the Bankruptcy Amendments and the 1984 Bankruptcy Reform Act indicates a fundamental
shift in the congressional antipathy to forfeitures embraced by the antiipso facto provisions of the Code.
Additional support for the Notification Interpretation can be found by
Chapter 13
examining the "cram down" provisions of chapter 13.
permits a debtor to implement a plan that provides for retention of
collateral by the debtor without reaffirmation, if the debtor pays the
secured creditor the secured amount of the creditor's claim.362 This
chapter 13 scheme reinforces the notion that allowing debtors to retain
collateral and pay off the value of secured claims, without a bilateral

357.
358.
359.
360.
361.
362.

See
See
See
See
See
See

supra Part III.F.1 of this Article.
supra Parts III.F.2-3 of this Article.
supra Part III.F.4 of this Article.
supra Parts 111.I - IV.A of this Article.
supra Part IV.B-C of this Article.
supra text accompanying notes 338-43.
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reaffirmation agreement, is equitable. This chapter 13 scheme balances
the interests of the secured creditor in receiving payment for its secured
claim against the needs of the debtor to preserve any equity in the
collateral or use the collateral in the debtor's fresh start. This balance
is struck in chapter 7 cases if the Notification Interpretation is adopted.
The nondefaulting debtor is allowed to retain the collateral, the secured
creditor retains its lien, and the entire claim of the secured creditor is
repaid in accordance with the original contract terms.36 3 Indeed, if the
Required Reaffirmation Interpretation is adopted, secured creditors are
likely to receive less when debtors seeking to retain without reaffirmation migrate to chapter 13, in which they can propose a plan that pays
only the secured portion of the claim on terms dictated by the plan, not
by the original loan documents.
The issue of reaffirmations in bankruptcy affects billions of dollars in
assets and has great importance for both debtors and creditors. In
resolving the question of whether nondefaulting debtors should be
permitted to retain secured property without reaffirmation, the Code,
long term case law, logic, and public policy all support the conclusion
that this retention be allowed.

363.

See supra text accompanying notes 344-46.
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Appendix A
Excerpt from Senate Report 65, 98th Congress, at 6-7 (1983) amending
Senate Report 446, 97th Congress, at 16-18 (1982)
D. DEBTOR DISPOSITION OF SECURED PROPERTY
Hearings before the Subcommittee on Courts revealed that one of the
most severe problems created by the Code lies in the inadequate
mechanisms for enforcement of rights of creditors which are not
disputed. That is, the Code imposes such high "transaction costs" on the
enforcement of certain rights, that the rights themselves become of little
value. This is most clearly the case in connection with the rights of
creditors who have a security interest or lien upon the debtor's property
which is enforceable in bankruptcy. In most cases, these rights are
themselves not disputed or questioned.
When the debtor files a bankruptcy petition, property which is
collateral to a secured debt is frequently-in fact usually-retained by
the debtor. The debtor generally has several options with respect to
such property: He may claim the property as wholly or partially exempt,
may seek to redeem the property, or may seek to retain the property by
reaffirming all or part of the underlying debt. Or, the debtor may decide
to surrender the property to the secured creditor. The trustee also has
a potential interest in such property, although this interest is largely
theoretical. In the typical case, the property will be worth less than the
amount of the debt, and the trustee will1] disclaim any interest in the
property.
Under normal principles of commercial law, if a consumer does not pay
a secured debt, the creditor can take either judicial or nonjudicial steps
to recover the collateral. Unfortunately, when the debtor files a
bankruptcy petition, the Code provides no orderly, expedited mechanism
for enforcing the undisputed interest of the secured creditor. The debtor
himself is not required to return the property or exercise one of the other
options by a designated time. Theoretically, the secured creditor could
request this relief at the meeting of creditors, but attendance at the
meeting should not be necessary to get the debtor to elect one of his
options.
Alternatively, the matter might be resolved by contacting the trustee,
and some have argued that the trustee has a duty to pick up and deliver
secured property. Testimony has indicated that in practice, nothing of
the sort is taking place. The trustee often is unfamiliar with secured
claims, and usually intends to abandon the property since its value is
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less than the creditor's lien; therefore, trustees are reluctant to expend
estate assets to benefit secured claimants. Often, since there are
minimal amounts available to pay priority claims, trustees would not be
fully compensated for such efforts on behalf of secured creditors.
The secured claimant is barred from the kind of direct action
permitted under normal principles of commercial law, as both before and
after the meeting of creditors, the automatic stay bars direct communication with the debtor. This is a particularly acute problem if the debtor
is not represented by counsel, in which [c]ase there is no one to speak
with at all, or if the debtor is represented by counsel who cannot be
reached or who is not familiar with the particulars of the case involving
the secured claimant. Prior to discharge, the automatic stay clearly
prohibits any attempt to seize the property unless the creditor takes
affirmative action in the court, which usually requires the filing of an
adversary proceeding.
Evidence demonstrates that under the present Code provisions, there
is a hiatus of from several weeks to many months during which the
debtor has possession of the property, uses the property, and is not
required to make any effort to resolve the interest of the secured
creditor. During that time, the property will depreciate in value due to
normal use, and may be lost or destroyed. Ultimately, if the interest is
not resolved, the secured creditor must incur the considerable expense
of bringing a separate proceeding to obtain relief from the stay so that
the lien can be enforced. Creditors have stated that the costs of such a
proceeding rarely are less than $350, and may be considerably more if
several court appearances are required. Moreover, the debtor continues
to retain and use the property for the time it takes to conclude the
proceeding. This is a clear instance where the Code has imposed
excessive costs on secured creditors who seek to enforce their undisputed
rights to secure property. Th[e] costs are not imposed so that the debtor
can exercise rights of his own; rather, there simply are no procedures for
resolving such rights at an early stage of the proceedings at the least
possible cost. The effect of the present scheme is to diminish substantially the rights of secured creditors, and, in many instances, entirely
deprive them of their security.
This committee recognizes that secured creditors have a substantial,
and perhaps even paramount, interest in collateral property. 1 Accordingly, the debtor should, in the committee's view, be required to notify
the secured creditor of his intentions with respect to the property within
a reasonable period of time after the filing of the petition, and then, to
perform his stated intention by the time of the meeting of creditors. In
situations where there is a dispute over the respective rights of debtor
and secured creditor, or in the rare case where the trustee will assert an
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interest of the estate in such property, the court can order the status quo
to be maintained until any disputed matters are resolve[sic].

1. See Mitchell v. W.T Grant Co., 416 U.S. 600 (1974).

704

MERCER LAW REVIEW

[Vol. 53

Appendix B
Excerpts from Senate Report 65, 98th Congress, at 10-13 (1983)
amending Senate Report 446, 97th Congress, at 20-23 (1982)
(8) EFFECTS OF DISCHARGE ON SURVIVING LIENS
Historically, security interests and liens remain enforceable ifter
bankruptcy unless the bankruptcy court has taken some action to affect
or invalidate the creditor's interest. In some situations, however, the
bankruptcy court will take no action with regard to property which is
subject to security interests or liens. Although the Code appears to
contemplate that the debtor will surrender such property to the trustee,
who will then abandon the property or sell it, this frequently does not
occur. Instead, the debtor will often simply retain the property, and
continue making payments to the creditor. In other cases, the debtor
may have made an agreement to redeem the property or reaffirm the
debt according to a schedule, and subsequently defaulted on the
payments.
In such situations, witnesses have indicated, it is unclear whether or
not the injunction specified in section 524(a)(2) prevents a creditor from
taking postdischarge action against the debtor to recover the collateral,
and requires creditors to obtain postdischarge relief from the court. The
committee bill would clarify this matter by statutory declaration that
creditors need not obtain court authorization to enforce liens which have
not been avoided in bankruptcy and thus remain valid and enforceable.
(9) REAFFIRMATION OF DEBTS
The Bankruptcy Reform Act of 1978 imposed significant procedural
limitations on the debtor's ability to reaffirm debts that would otherwise
be discharged in bankruptcy. All creditors-especially credit unions
(which are democratically owned and controlled consumer financial
organizations)-have experienced an unprecedented decrease in the
number of reaffirmations made by borrowers in bankruptcy. As a
consequence, increased losses must be borne by the consumers who
repay their debts as well as the consumer saver. Industry figures for
credit unions alone indicate that reaffirmation rates on both secured and
unsecured loans, which ran as high as 70 percent before the new code,
have remained around 10 percent since adoption of the 1978 Bankruptcy
Reform Act.
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Presentpractice under the Bankruptcy Reform Act
The code now requires the debtor to appear in court at the discharge
hearing and have any reaffirmation approved by the bankruptcy judge.
The court may approve a reaffirmation only if the agreement is made
before the granting of the discharge; if it has not been rescinded within
30 days of becoming enforceable; and if the court has informed the
debtor that reaffirmation is not required, and of the legal consequences
of reaffirmation. The court must also find that the agreement does not
impose undue hardship on the debtor or a dependent of the debtor and
that it is in the best interests of the debtor or entered into in good faith
in settlement of litigation or to provide for redemption.
In practice, courts have interpreted these requirements in numerous
ways. Some courts refuse to approve any reaffirmation agreement, while
others provide a limited review of the fairness of the agreement; and a
number approve reaffirmation agreements in mass at the discharge
hearing. In almost all cases, the court will not approve a voluntary
reaffirmation of an unsecured debt. Therefore, many lenders, but
especially credit unions which lend to a large degree on an unsecured
basis, have been significantly adversely affected by the provisions of the
code dealing with reaffirmation.
Under the 1978 code, the court's intervention and admonition that
reaffirmation is not required now comes at the end of the bankruptcy
process. This greatly diminishes the impact of the warning and
enhances the obligation of the judge to scrutinize each bankruptcy
agreement under the rigid reaffirmation requirements of the 1978
Bankruptcy Reform Act. Also, the frequently long delay between the
filing of the petition and the reaffumation/discharge hearing increases
the likelihood that the creditor will realize a loss not intended by the
debtor. This is a particularly troublesome result where a voluntary
reaffirmation has been made by the debtor and the bankruptcy court,
because of its interpretation of the code, refuses to approve the
reaffirmation. Testimony of industry spokesmen indicates that credit
union members frequently approach the credit union after filing for
bankruptcy and enter into voluntary reaffirmation agreements, only to
have the court deny the approval required. Many credit unions,
frustrated by these denials, no longer even expend the effort necessary
to secure reaffirmations under the present system.
Impact of automatic stay on reaffirmations
The committee believes that the automatic stay provided under section
362 of the Bankruptcy Reform Act of 1978 has drastically reduced, if not
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eliminated, the abusive practices encountered under the- pre-1978
bankruptcy law. Creditors can no longer independently contact debtors
to encourage them to reaffirm debts because such contact is prohibited
by the code.
The proposals placed before the committee to remedy defects in the
reaffirmation process would not alter the prohibitions on contact with
the debtor. Therefore, the major protection provided under the code to
prevent coercive reaffirmation remains intact. Reaffirmations obtained
presently that are subsequently denied by a bankruptcy court are, in
fact, truly voluntary reaffirmation.
Committee bill
The committee proposal envisions a signed agreement or order
between the debtor and the creditor that is filed with the bankruptcy
court. The agreement must inevitably be voluntary because contact
between the debtor and creditor is otherwise prohibited by the automatic
stay, and because of the court's obligation to advise the debtor at the
first meeting that such agreements are voluntary in nature. The debtor,
therefore, has to initiate the contact with the creditor concerning the
preexisting debt. In cases where the debtor is represented by counsel,
the debtor's counsel would clearly provide an additional buffer to illadvised reaffirmations. In cases where the debtor appears pro se, the
bill will still require court approval of such agreements. Also, under the
committee proposal, the debtor will receive the admonition regarding
reaffirmations at the first meeting of creditors. Those warnings will be
given by the bankruptcy judge, thus reminding each debtor at an early
stage that bankruptcy is a judicial proceeding and that court protection
from abuse is always available.
The proposal also provides a 60-day cooling-off period during which
time the debtor may rescind the reaffirmation agreement by written
notice. This extension of the present 30-day period insures that the
debtor has an adequate opportunity to judge the impact of a periodic
payment on the "fresh start" provided by the 1978 Bankruptcy Reform
Act.
The provision for filing the agreement with the court is designed to (1)
lower the cost to the parties of the transaction; (2) minimize the
potential burden on the bankruptcy court; and (3) insure that the court
is properly informed of such agreements so that it may exercise its
equitable powers to protect the debtor from overreaching creditors. In
this respect, the language of the bill makes clear the intent of Congress
that such agreements be subject to the exercise of the court's equitable
jurisdiction as amplified in section 105 of the Code. While the purpose
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of the bill is to abolish the cumbersome "Miranda warning" approach of
the 1978 act, the committee nevertheless intends that the Court review
will constitute more than a "rubber stamp" of the agreement. The key
consideration should be ensuring that the debtor will not suffer an
undue hardship by the execution of any reaffirmation agreements. In
short, the debtor's fresh start should not be impaired by any such
agreement.
It is anticipated that, in the vast majority of cases, the obligations of
the court may be adequately discharged by brief inquiries to counsel and
the debtor. Where the debtor and the debtor's counsel are in agreement
that the execution of the agreement is beneficial to the debtor, the
presumption should be in favor of ratification of the agreement.
In all, the new section is designed to encourage the prompt execution
and implementation of good faith reaffirmation agreements by eliminating the cumbersome and unnecessary prior approval procedures which
inhibited debtors and creditors from consummating mutually acceptable
debt retirement arrangements. The Court, of course, has the authority
and obligation to disallow reaffirmations which were not entered into
voluntarily by the debtor or which were entered into without an
understanding on the part of the debtor that the debtor is not obligated
to enter into the agreement. Also, the legal effect and consequences of
the agreement and a default thereunder must be explained to the debtor,
including the fact that the debtor has a right to rescind the agreement
within sixty days after it is filed with the court (or after the court
approves in the case of a pro se debtor).
Many debtors feel a special obligation to a certain lender or financial
institution, such as a credit union, and desire to repay those debts
regardless of their ability to obtain a discharge under the Bankruptcy
Code. While the Bankruptcy Reform Act of 1978 has effectively
eliminated the abuses encountered in the reaffirmation area under the
prior law, it has also eliminated almost all voluntary reaffirmations in
many courts.
The Committee proposal would again permit voluntary reaffirmations
while preserving the major protection in the 1978 law against abuses by
not permitting a creditor to initiate contact with the debtor to obtain a
reaffirmation. It is the Committee's view that the enactment of the 1978
Bankruptcy Reform Code was not designed to eliminate or even
substantially restrict truly voluntary reaffirmation between a debtor and
a particular creditor; and the fact that the Code has had this effect make
[sic] the amendment necessary.
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Excerpt from Senate Report 65, 98th Congress,at 57-58 (1983) amending
Senate Report 446, 97th Congress, at 40-41 (1982)
The new section 521(a)(4) created by subsection (a) of section 207
contains provisions dealing with the disposition of property of the debtor
which is subject to a security interest or lien. When the debtor files a
bankruptcy petition, property which is security for consumer debts is
almost invariably in the hands of the debtor. Usually, such property will
be claimed as exempt, or will be abandoned by the trustee as being of
little or no value to the estate. Although the 1978 Code seemed to
require the property to be delivered to the trustee, and then delivered by
the trustee to either the debtor or a secured creditor, testimony in
hearings held on this section showed that this often did not occur.
Instead, under the Reform Act provisions, the property frequently simply
remained in the debtor's possession.
The debtor has several options with respect to such property. The
debtor may claim the property as wholly or partially exempt, may seek
to redeem the property, or may seek to retain the property by reaffirming all or part of the underlying debt. Or, the debtor may decide to
surrender the property to the secured creditor.
The provision recognizes that secured creditors have a substantial
interest in such property. Accordingly, the debtor would be required to
notify the secured creditor what he intends to do with the property
within 10 days after the petition, and then, to perform his stated
intention by the time of the meeting of creditors. If the debtor has not
performed his intention by the meeting, the secured creditor is then free
to enforce its lien. In situations where there is a dispute over the
respective rights of debtor and secured creditor, or in the rare case
where the trustee will assert an interest of the estate in such property,
the court may order the status quo to be maintained until any disputed
matters are resolved.
Subsection 8(5) complements the amendments made in § 205-that the
bankruptcy judge convene the meeting of creditors. Taken together,
these amendments encourage the debtor and creditor to settle issues
involving secured debt without judicial proceedings, but also enable the
parties to identify disputed matters at an early stage so they may be
resolved at the meeting of creditors. This will avoid the time and
expense of separate and delayed proceedings.
The requirement should not be burdensome to debtors since these are
matters that the debtor and his counsel must review and discuss in
determining whether the debtor should file bankruptcy at all and if so,
whether to file in chapter 7 or chapter 13.

