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I. INTRODUCTION

Why should a twenty-first century American lawyer care what early
modem scholars of the Roman law wrote? What could Bartolus de
Saxoferrato (d. 1357), Johannes Andreae (d. 1348), or Baldus de Ubaldis
(d. 1400) have to say that would be of interest to us today? One answer
is that of the legal historians: to understand why the law is the way it
is today one needs to understand how it developed. This Article argues
for a different answer, namely, that those Roman law scholars worked
out answers to important problems that American courts and commenta-
tors are only beginning to consider. Considered in this light, the works
of the Roman legal scholars have the same value as learned commentary
generally. As Richard Epstein has recently observed, "We can learn
from ancient text about problems that we face today and can bring to
them a greater appreciation of their intellectual subtlety."'

The specific questions that this Article considers come from the realm
of commercial law: Is there a reciprocal duty of good faith between a
surety or guarantor and the principal obligor,2 independent of any
explicit contractual provision to that effect?3 If so, what is the relation-
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1. Richard A. Epstein, The Modern Uses of Ancient Law, 48 S.C. L. REV. 243, 265
(1997).

2. Throughout this Article, I use the terms "surety," "guarantor," and "secondary
obligor" interchangeably; likewise, I use the terms "principal" and "principal obligor"
interchangeably.

3. Of course, the existence and contours of the duty to perform contracts in good faith
has been the subject of much scholarly discussion, most notably the "Summers/Burton
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ship between that duty and the surety's indemnification rights against
the principal obligor? To focus the question further, suppose the surety
chooses to perform the secondary obligation over the principal obligor's
objection and despite knowing that it has a significant, valid defense to
the secondary obligation. Such a defense might be, for example, active
interference by the obligee that rendered the principal's performance
impossible. A surety might choose to perform despite such a defense to
protect an ongoing business relationship with the obligee, at the expense
of the principal obligor. Assuming that the surety's decision, so far as
the principal obligor is concerned, is in the utmost bad faith, can the
surety still seek indemnity from the principal? Conversely, suppose that
the surety performs over the principal's objection and despite the
existence of a somewhat technical defense, for example, unenforceability
of the secondary obligation through the passage of time. Does the
principal obligor have a good faith duty to indemnify the surety?

Part I of this Article surveys the contexts in which these suretyship
issues arise in modern commercial law. Part II shows that American
courts are split on the questions of the existence and extent of any duty
of good faith on the part of the surety, and the effect of that duty on a
surety's indemnification rights. Part III describes the overall approach
to those questions offered by the recent Restatement (Third) of Surety-
ship and Guaranty.4 While the Restatement implicitly recognizes a duty
of good faith performance of the surety contract, it makes no attempt to

debate." See Steven J. Burton, More on Good Faith Performance of a Contract: A Reply
to Professor Summers, 69 IOWA L. REV. 497 (1984); Robert S. Summers, The General Duty
of Good Faith-Its Recognition and Conceptualization, 67 CORNELL L. REV. 810 (1982);
Steven J. Burton, Good Faith Performance of a Contract Within Article 2 of the Uniform
Commercial Code, 67 IOWA L. REV. 1 (1981); Steven J. Burton, Breach of Contract and the
Common Law Duty to Perform in Good Faith, 94 HARV. L. REV. 369 (1980); Robert S.
Summers, "Good Faith" in General Contract Law and the Sales Provisions of the Uniform
Commercial Code, 54 VA. L. REV. 195 (1968). Other scholars have focused upon the
contractual duty of good faith performance in specific contexts. See, e.g., Robert H. Jerry,
II, The Wrong Side of the Mountain: A Comment on Bad Faith's Unnatural History, 72
TEX. L. REV. 1317 (1994); E. Allan Farnsworth, Good Faith Performance and Commercial
Reasonableness under the Uniform Commercial Code, 30 U. CHI. L. REV. 666 (1963).
Indeed, the duty to negotiate in good faith has also received its share of scholarly
treatment. See, e.g., Friedrich Kessler & Edith Fine, Culpa in Contrahendo, Bargaining
in Good Faith, and Freedom of Contract: A Comparative Study, 77 HARV. L. REV. 401
(1964). My intention is two-fold: to contribute to this ongoing discussion by considering
the duty of good faith in the suretyship context and to bring into that discussion the
thoughts of the Roman jurists. For an early treatment of the question from a practitioner's
perspective, see Bernard A. Reinert, The Duty of the Performing Surety to the Bond
Principal and the Indemnitors: Good Faith, 15 FORUM 1005 (1980).

4. RESTATEMENT (THIRD) OF SURETYSHIP (1995) [hereinafter RESTATEMENT OF
SURETYSHIP].
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explain how that duty relates to a surety's extensive indemnification
rights when the surety performs over a defense available to it.
Moreover, the rules articulated in the Restatement for this situa-
tion-where it attempts to articulate rules at all-are unsatisfactory,
conceptually and practically. Part IV of this Article demonstrates that,
unlike the Restatement, the early modern Roman lawyers considered in
some detail the relationship between the duty of good faith and the
surety's indemnification rights. These lawyers, working within the ius
commune (i.e. the European legal system influenced by the Roman law),
concluded that the duty of good faith required a surety to conduct at
least a minimal investigation into the defenses against the creditor
potentially available to the surety and to assert those that were not
frivolous. Although the surety could perform despite the availability of
technical defenses (apices iuris) without impairing its indemnification
rights, the duty of good faith severely circumscribed the surety's ability
to do so. Indeed, the surety's rights under the Roman law were much
more limited than under the Restatement.

II. SURETYSHIP IN MODERN COMMERCIAL LAW

In the most general terms, suretyship involves three parties: the
principal obligor, the creditor to which the principal obligor owes some
contractual duty, and the surety which promises the creditor it will
perform the underlying duty in the event the principal does not.5 As
others have noted,6 the law of suretyship affects modern commercial
transactions in a variety of ways,7 and drawing the line between
relationships that implicate suretyship principles and those that do not
can be difficult and controversial.8 Perhaps the most familiar context
involves accommodation parties on negotiable instruments under Article
3 of the Uniform Commercial Code ("U.C.C."). Because an accommoda-
tion party agrees to answer for the debt of another, it is entitled to

5. See id. § 1.
6. See, e.g., PETER A. ALCES, THE LAW OF SURETYSHIP AND GUARANTY $ 1.02 (1996).

See also Neil B. Cohen, Suretyship Principles in the New Article 3: Clarifications and

Substantive Changes, 42 ALA. L. REV. 595, 595 (1991) (noting that "[sluretyship is a major
economic activity which gives rise to frequent litigation").

7. See, e.g., Geoffrey C. Hazard, Jr., Symposium: The Restatement of Suretyship, 34
WM. & MARY L. REV. 985 (1993). See Avery W. Katz, An Economic Analysis of the
Guaranty Contract, 66 U. CHI. L. REV. 47, 52-63 (1999) and ALcES, supra note 6, at 453-66.

8. Compare 3 JAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM COMMERCIAL CODE
§ 26-2 (1995), at 112-18, with Katz, supra note 7, at 105-09.
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assert various defenses traditionally available to sureties.9 By virtue of
their inclusion in Article 3, these defenses have enjoyed substantial
scholarly attention.'0 What has received less attention, however, is the
relationship between an accommodation party's defenses, its right of
reimbursement, 11 and the duty of good faith. 2

Suretyship issues also arise in contexts outside the scope of the
U.C.C. 13 The U.C.C.'s suretyship principles generally apply only when
the accommodation party has signed the underlying instrument. 4

Thus, where there is a separate guaranty, either of a loan or of the
performance of some other contractual obligation, the common law
applies.'5 This arena includes contract bond sureties whose businesses
generate some $3 billion in premiums annually. 6 While $3 billion in
premiums is small by comparison with the nearly $125 billion of
property and casualty insurance premiums generated by automobile
coverage, it is still a significant figure.'7

Perhaps the most fertile ground for litigation over the relationship
between the duty of good faith and the surety's right to indemnification
is the modem commercial construction project. This is not surprising
because, as Professor Stipanowich has recently pointed out, the
construction industry is "[tihe largest production sector in the United
States economy." 8 The contract for construction between the owner
and the general contractor frequently requires the contractor to furnish
a performance bond guaranteeing that if the contractor should default
in its performance of the contract, the issuer of the bond (the surety) will

9. See U.C.C. §§ 3-305, 3-605 (1991), for a discussion of suretyship defenses and
accommodated party defenses.

10. See, e.g., 2 WHITE & SUMMERS, supra note 8, § 13-9.
11. See U.C.C. § 3-419(e).
12. See id. §§ 1-203, 3-103(a)(4).
13. See Neil B. Cohen, Suretyship and Guaranty Law Under the New Restatement, THE

EMERGED AND EMERGING NEW UNIFORM COMMERCIAL CODE, SB29 ALI-ABA 257 (1996).
14. See Ellen A. Peters, Suretyship Under Article 3 of the Uniform Commercial Code,

77 YALE L.J. 833 (1968).
15. Even when the U.C.C. clearly does apply it can be unclear whether the general law

of suretyship displaces a U.C.C. provision. See ALCES, supra note 6, 2.03[31[a].
16. Tracking Surety & Fidelity: Slow Growth Remains the Story for Both Lines, BEST'S

REV. PROPERTY/CASUALTY ED., Sept. 1998, 73, 73. Typically, fidelity and surety bonds are
treated as part of the property and casualty side of the insurance business.

17. INSURANCE: PROPERTY-CASUALTY, 2 STANDARD & POOR'S INDUSTRY SURVEYS JAN.
1999, Jan. 1999, at 16-17.

18. Thomas J. Stipanowich, Reconstructing Construction Law: Reality and Reform in
a Transactional System, 1998 Wis. L. REV. 463, 465 (1998).
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see to the completion of the contract. 9 At common law, the surety had
an implied right to indemnity when it performed the secondary
obligation.20  Not surprisingly, surety lawyers have been unwilling to
rely upon the common law alone to define the surety's indemnification
rights. Thus, it is standard practice for surety companies to require
contractors, for whom they write bonds, to execute indemnity agree-
ments. Under these agreements the principal not only agrees to
indemnify the surety against any loss it may incur as a result of writing
bonds on the principal's behalf, but the individual backers of the
principal (e.g., the principal's chief executive officer) agree to become
personally liable to indemnify the surety.21

Sometimes, but not always, the indemnity agreement itself obligates
the surety to exercise good faith in the payment or settlement of claims
by the owner. This, of course, raises two important questions. First,
what if the indemnity agreement does not itself require the surety to act
in good faith: is there a common law duty to do so? Second, if there is
such a duty imposed either by the indemnity agreement or by operation
of law, what does it require? Exploring courts' answers to these
questions is the task of the next section.

19. See, e.g., AMERICAN INSTITUTE OF ARCHITECTS, document A201 ("General Conditions
of the Contract for Construction"), 11.5.1 (1997). Likewise, Chapter XVII ("Security for
Performance") of the Legal Guide on Drawing Up International Contracts for the
Construction of Industrial Works (New York, 1987) recognizes the importance of
performance bonds in the international construction context. See U.N. GAOR, 42nd Sess.,
Supp. No. 17. One standard form of performance guarantee is the American Institute of
Architects ("AlA") document A312, paragraph 1 of which incorporates by reference the
terms and conditions of the underlying construction contract. The AIA document contains
a number of provisions with which the obligee must comply before the secondary obligor's
duty of performance arises. Thus, the obligee must notify the principal and secondary
obligors if the obligee is considering declaring the principal obligor in default and arrange
a conference with them to consider a possible workout. See A312, % 3.1. The obligee must
give the principal and secondary obligors at least twenty days' notice before declaring the
principal obligor in default and must give the secondary obligor another fifteen days notice
before declaring the secondary obligor in default under the secondary obligation. See id.
T 3.2. Perhaps most significantly, the obligee must agree to make available to the
secondary obligor or its replacement principal obligor the balance of the contract price,
which means that the obligee must agree to relinquish any leverage over the secondary
obligor or the substitute principal obligor represented by the retainage. See id. 19 3.3,
12.1.

20. See William H. Loyd, The Surety, 66 U. PA. L. REV. 40, 58-59 (1917).
21. See, e.g., GEORGE J. BACHRACHED, THE AGREEMENT OF INDEMNITY: PRACTICAL

APPLICATIONS BY THE SURETY 273-90 (1990). Of course, the surety's right of indemnifica-
tion is a consideration only when the surety is substantially independent of the principal
obligor and its backers. When the surety or guarantor guarantees the obligations of an
affiliated entity (as in many commercial real estate loans), by contrast, the principal obligor
will often have no separate assets of value that are unavailable to the surety.
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III. SURETIES, GOOD FAITH, AND THE AMERICAN COURTS

American courts are split on the question of whether a surety owes its
principal a common law duty of good faith 2  Those jurisdictions that
do recognize such a duty disagree about what that duty requires. A
useful starting point for exploring these questions is the recent decision
of the Texas Supreme Court in Associated Indemnity Corp. v. CAT
Contracting, Inc. 2

1 In denying the existence of any such duty, the court
first noted its earlier ruling in Great American Insurance Co. v. North
Austin Municipal Utility District Number 124 rejecting the analogy
between surety bonds and insurance.25 In Great American, the court
held that a surety had no common law duty of good faith to the obligee
because not every contractual relationship gives rise to a duty of good
faith s.2  To the contrary, in CAT Contracting the court said such a duty
exists "only for certain special relationships, such as that between an
insurer and its insured."27 The court held that no such special relation-
ship existed between a surety and its principal.

As the court observed in CAT Contracting,29 courts that have
recognized a duty of good faith in the suretyship context have typically
done so on one of the two bases the court specifically rejected: either
because they recognize the existence of such a duty in all contracts 30 or
because they recognize the existence of such a duty in the insurance
context to which they analogize surety contracts. 31 The court might

22. The focus of this Article is upon the nature and extent of a surety's contractual duty
of good faith, not the so-called tort of bad faith or its statutory counterpart. Cf Great Am.
Ins. Co. v. Gen. Builders, Inc., 934 P.2d 257 (Nev. 1997); Szarkowski v. Reliance Ins. Co.,
404 N.W.2d 502 (N.D. 1987). See generally Bernard L. Bulkin & Keith Witten, Current
Developments in Bad Faith Litigation Involving the Performance and Payment Bond Surety,
28 ToRT & INS. L.J. 611 (1993); B.C. Hart, Bad Faith Litigation Against Sureties, 24 TORT
& INS. L.J. 18 (1988).

23. 964 S.W.2d 276 (Tex. 1998).
24. 908 S.W.2d 415 (Tex. 1995).
25. CAT Contracting, 964 S.W.2d at 280.
26. 908 S.W.2d at 418.
27. 964 S.W.2d at 280.
28. Id.
29. Id. at 282.
30. See, e.g., City of Portland v. George D. Ward & Assocs., 750 P.2d 171, 175 (Or. App.

1988).
31. See, e.g., Windowmaster v. Morse/Diesel, Inc., 722 F. Supp. 1532 (N.D. Ill. 1988);

Loyal Order of Moose Lodge v. Int'l Fid. Ins. Co., 797 P.2d 622 (Alaska 1990); Dodge v. Fid.
& Deposit Co., 778 P.2d 1240 (Ariz. 1989); Tonkin v. Bob Eldridge Constr. Co., 808 S.W.2d
849 (Mo. Ct. App. 1991). One persuasive line of analysis that has received little attention
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also have pointed out that there is a substantial number of cases in
which courts have explicitly or by necessary implication recognized such
a duty without articulating any clear theoretical basis for doing so.32

Whatever the underlying rationale (if any), it appears that the majority
of states recognize a duty of good faith.

Though the weight of authority seems to be on the side of recognizing
a duty of good faith, there is no consensus about what that duty
requires. The question frequently arises when the surety chooses to
perform the secondary obligation at the obligee's request and over the
principal's protest that the surety has some defense to the obligee's claim
and then seeks indemnification from the protesting principal.34 Some
courts hold that the surety must at least investigate to determine

holds that a surety who pays or settles a claim against its principal does so as the
principal's agent and therefore owes the principal a fiduciary duty of good faith. See
McLendon v. Hartford Accident & Indem. Co., 167 S.E.2d 725 (Ga. Ct. App. 1969).
. 32. Jackson v. Hollowell, 685 F.2d 961 (5th Cir. 1982); Fireman's Fund Ins. Co. v.

Clark, 490 S.W.2d 447 (Ark. 1973); Horton v. United States Fid. & Guar. Co., 392 S.E.2d
25 (Ga. Ct. App. 1990); Thurston v. Int'l Fid. Ins. Co., 528 So. 2d 128 (Fla. Dist. Ct. App.
1988); Commercial Union Ins. Co. v. James J. Culotta, Inc., 345 So. 2d 561 (La. Ct. App.
1977).

33. In addition to the cases cited above, courts in the following states have held that
a surety owes its principal a common law duty of good faith: Banque Nationale de Paris,
S.A. v. Ins. Co. of N. Am., 896 F. Supp. 163 (S.D.N.Y. 1995); Perkins v. Thompson, 551 So.
2d 204 (Miss. 1989); Martin v. Lyons, 558 P.2d 1063 (Idaho 1977); Md. Cas. Co. v. Grace,
54 N.E.2d 362 (N.Y. 1944); United States Fid. & Guar. Co. v. Falk, 7 N.W.2d 398 (Minn.
1943); Kilgore v. Union Indem. Co., 132 So. 901 (Ala. 1931); Arntz Contracting Co. v. St.
Paul Fire & Marine Ins. Co., 54 Cal. Rptr. 2d 888 (Cal. Ct. App. 1996); Hartford v. Tanner,
910 P.2d 872 (Kan. Ct. App. 1996). Only one court seems to have explicitly declined to find
a duty of good faith. See CAT Contracting, 964 S.W.2d 276 (Tex. 1998). Significantly,
Article 14 of the United Nations Convention on Independent Guarantees and Stand-by
Letters of Credit, which entered into force on January 1, 2000, and to which the United
States is a party, specifically provides that:

(1) In discharging its obligations under the undertaking and this Convention, the
guarantor/issuer shall act in good faith and exercise reasonable care having due
regard to generally accepted standards of international practice of independent
guarantees or stand-by letters of credit.
(2) A guarantor/issuer may not be exempted from liability for its failure to act in
good faith or for any grossly negligent conduct.

United Nations Convention on Independent Guarantees and Stand-by Letters of Credit,
G.A. Res. 50/48, U.N. GAOR, 50th Sess., art. 14, U.N. Doc. A/RES/50/48 (1995).

34. See, e.g., Ins. Co. of N. Am. v. DEC Int'l, Inc., 586 N.W.2d 691 (Wisc. Ct. App. 1998)
(allowing surety to recover indemnity from principal despite potential defense against the
secondary obligation). A surety may assert against the obligee any defense it may have
on the secondary obligation as well as any defense the principal obligor may have on the
underlying obligation. See REsTATEMENT OF SURETYSHIP §§ 19, 34.
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whether a principal's asserted defenses are viable.35 Other courts have
opted for a more general approach, requiring the surety to give the
principal's interests equal weight with the surety's.36 Still other courts
have adopted a negligence standard to determine if the surety remains
entitled to indemnity.37  Similarly, some courts permit sureties to
recover their reasonable expenses, without defining too closely what
counts as "reasonable."38 Yet other courts that require a surety to act
in "good faith" make no attempt to specify what that term means.3 9

Although some courts require a combination of "reasonable care" and
"good faith,"4" at least one court has held that a surety may not recover
unreasonable payments, even if made in good faith.4' Finally, some
courts deny indemnity only where the surety has acted with an
"improper motive." 2 In short, there is no agreement about what the
duty of good faith requires in the indemnification context.

Given that a clear majority of courts considering the question have
found that a surety does owe its principal a duty of good faith,43 one

35. See, e.g., St. Paul Fire & Marine Ins. Co. v. Pepsico, Inc., 160 F.R.D. 464 (S.D.N.Y.
1995).

36. See, e.g., Kilgore, 132 So. at 901.
37. See, e.g., Rush Presbyterian St. Luke's Med. Ctr. v. Safeco Ins. Co., 712 F. Supp.

1344, 1346 (N.D. Ill. 1989) (holding that "Illinois thus requires only a showing of negligence
in actions alleging the breach of a surety's duty of good faith toward its insured, where the
insured is obligated to indemnify the surety.").

38. See, e.g., Fid. & Deposit Co. v. Bristol Steel & Iron Works, Inc., 722 F.2d 1160 (4th

Cir. 1983); Harvey v. United Pac. Ins. Co., 856 P.2d 240 (Nev. 1993); Hanover Ins. Co. v.
Smith, 561 N.E.2d 14 (Ill. 1990); Etter v. Indus. Valley Bank & Trust Co., 515 A.2d 6 (Pa.
Super. Ct. 1986); Fed. Ins. Co. v. Walker, 422 N.E.2d 548 (N.Y. 1981); Cont'l Cas. Co. v.
Chrysler Constr. Co., 363 N.Y.S.2d 258 (N.Y. Sup. Ct. 1975); Fireman's Fund Ins. Co. v.
Myrick, 317 So. 2d 632 (La. Ct. App. 1975); Wilson v. Mass. Bonding & Ins. Co., 190
S.W.2d 944 (Mo. Ct. App. 1945); Md. Cas. Co. v. Teer, 197 S.E. 558 (N.C. 1938); Beaver
County v. Home Indem. Co., 52 P.2d 435 (Utah 1935).

39. See, e.g., United Riggers & Erectors, Inc. v. Marathon Steel Co., 725 F.2d 87 (10th
Cir. 1984) (applying California law); United States Fid. & Guar. Co. v. Lipsmeyer Constr.
Co., 754 F. Supp. 81 (M.D. La. 1990); Transamerica Premier Ins. Co. v. Nelson, 878 P.2d
314 (Nev. 1994); United States Fid. & Guar. Co. v. Davis, 107 A.2d 819 (N.J. 1954); United
States Guar. Co. v. Nabogis, 6 N.Y.S.2d 461 (N.Y. Sup. Ct. 1938); Aetna Cas. & Sur. Co.
v. Fleischman Wine & Liquor Co., 200 N.E. 23 (N.Y. 1936).

40. Ala. Nat'l Bank of the N. v. Gwitchyaa Zhee Corp., 639 P.2d 984, 990 (Alaska 1981);

Cent. Towers Apartments, Inc. v. Martin, 453 S.W.2d 789, 800 (Tenn. Ct. App. 1969). See
also BIB Constr. Co. v. Fireman's Ins. Co., 625 N.Y.S.2d 550, 553 (N.Y. App. Div. 1995)
(holding that a surety is entitled to indemnity "[in the absence of an allegation of fraud,
bad faith or extravagance[.]").

41. Int'l Fid. Ins. Co. v. Jones, 682 A.2d 263, 265 (N.J. Super. Ct. App. Div. 1996).
42. See, e.g., United States Fid. & Guar. Co. v. Feibus, 15 F. Supp. 2d 579, 585 (M.D.

Pa. 1998); Safeco Ins. Co. v. Criterion Inv. Corp., 732 F. Supp. 834 (E.D. Tenn. 1989).
43. See supra notes 22-32 and accompanying text.
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might reasonably expect the Restatement to have attempted to harmo-
nize the various approaches to defining that duty as it relates to the
surety's indemnification rights. One would, however, be disappointed.
Not only does the Restatement not attempt such a harmonization, it
recognizes only by implication the existence of any such duty in the first
place.

IV. GOOD FAITH AND THE SURETY'S RIGHT TO INDEMNITY UNDER THE
RESTATEMENT

Despite the numerous cases recognizing a duty of good faith in the
suretyship context, 4 the Restatement takes no position on the subject.
True, section 5, like U.C.C. section 1-103, arguably incorporates the
general duty of good faith contained in section 205 of the Restatement
(Second) of Contracts.45 But as we shall see, the Restatement gives no
indication that this duty has any bearing on the surety's indemnity
rights.46  To better appreciate what light early modern Roman legal
scholarship might throw upon the relationship between the duty of good
faith and the surety's indemnity rights, it is important to understand
first the strengths and weaknesses of the Restatement approach.

The Restatement, unlike its predecessor, the Restatement of Securi-
ty,47 divides the surety's indemnification rights between a right of
reimbursement and one of restitution. 4 s There are two basic differences

44. Id.
45. RESTATEMENT (SECOND) OF CONTRACTS (1979).
46. To avoid further complicating an already complicated analysis, I assume throughout

this Article that the principal obligor has notice of the secondary obligation.
47. RESTATEMENT OF SECURITY (1941).
48. See RESTATEMENT OF SURETYSHIP §§ 22, 26, respectively. The surety also has other

rights against its principal, including rights of exoneration and quia timet (before it has
satisfied the underlying obligation) and subrogation (after it has completely performed the
underlying obligation). See id. § 21 cmts. i and j, and § 26. Subrogation differs from
indemnification in that a surety's rights of subrogation do not arise until the underlying
obligation has been completely performed, whereas the right of indemnification arises to
the extent that the surety has performed the underlying obligation, without the necessity
of full performance of the underlying obligation. To that extent, the right of indemnifica-
tion is more advantageous than the right of subrogation, but subrogation permits the
surety to succeed to the rights of the obligee, including any preference the obligee may
have over the principal's other creditors. See id. § 28. The distinction between the two
remedies was drawn, according to the Reporter, in response to Professor Simpson's
criticism of section 104 of the Restatement of Security. See id. § 22, Reporter's Note to cmt.
a (citing LAURENCE P. SIMPSON, HANDBOOK ON THE LAW OF SURETYSHIP § 48, at 225-26
(1950)). Professor Simpson argued (correctly) that the common law cases grounded a
principal's duty of reimbursement upon implied contract, which presupposes that the

2002] 589
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between reimbursement and restitution under the Restatement. The
first goes to liability: a surety is entitled to reimbursement to the extent
that it either performs the secondary obligation or settles with the
obligee so as to discharge the principal, in whole or in part, from the
underlying obligation. 49  The surety is entitled to restitution to the
extent that its performance or settlement of the secondary obligation
relieves the principal from its duty under the underlying obligation.5°

Thus, the right of reimbursement is slightly broader than the right to
restitution: a surety is entitled to reimbursement when it performs the
secondary obligation, even if doing so does not relieve the principal from
any obligation pursuant to the underlying obligation. For instance,
where the surety incurs expenses meeting with the obligee and principal
in an attempt to work out a developing dispute or investigating an
obligee's allegation that the principal has defaulted, the surety would be
entitled to reimbursement. In these situations the surety's performance
of duties imposed explicitly or implicitly by the secondary obligation
would not relieve the principal of a duty imposed by the underlying
obligation, but the surety would nevertheless be entitled to reimburse-
ment from the principal. By contrast, a surety is entitled to restitution
only if its performance actually relieves the principal of a duty imposed
by the underlying obligation.5'

The second difference between reimbursement and restitution goes to
the measure of recovery allowed to the surety. The surety may recover
its expenses (i.e., the secondary obligor's "reasonable outlay"52) via
reimbursement but not via restitution, which focuses upon the "amount
of the principal obligor's enrichment.""3 Although the Reporter's Notes
to section 26 state that "restitution is necessary as an independent
remedy only when reimbursement is unavailable," it is unclear what
determines whether reimbursement is "unavailable." Certainly, section

principal has notice of the suretyship. Where the principal had no such notice, the theory
of recovery was unjust enrichment. SIMPSON, supra at 226.

49. RESTATEMENT OF SURETYSHIP § 22(1).
50. Id. § 26.
51. Id.
52. Id. § 26 cmt. d.
53. Id. As the Restatement notes, the measure of liability in these circumstances set

forth in the Restatement of Security, although denominated "reimbursement," was, in
substance, a restitutionary measure. Id. § 26 cmt. b; see also SIMPSON, supra note 48, at
225-26. The Reporter's Note to the contrary notwithstanding, there are, of course, two
potentially very different measures of recovery in restitution: the amount by which one
party has been unjustly enriched and the amount by which the other party has suffered.
See E. Allan Farnsworth, "Your Loss or My Gain? The Dilemma of the Disgorgement
Principle in Breach of Contract," 94 YALE L.J. 1339, 1341 (1985).
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26 does not, on its face, limit restitution to situations where reimburse-
ment is unavailable.

There are several exceptions to a surety's right to reimbursement or
restitution, the most significant of which, for present purposes, are those
affecting the surety's reimbursement rights in the event it performs or
settles despite the existence of a defense. 4 A surety may, generally
speaking, assert against the obligee any defense available to the
principal, such as breach of the underlying obligation.55 If the obligee
contends that the principal has breached the underlying contract, and
if the principal denies any such breach, the surety is placed in the
awkward position of determining who is correct. If the surety sides with
the principal, then it risks a lawsuit by the obligee for breach of the
surety contract. If it sides with the obligee, then it risks a suit by the
principal under various theories for interference with the principal's
contract with the obligee.5"

The next section examines the surety's rights of reimbursement and
restitution with particular reference to whether performance or
settlement over an available defense will impair the surety's indemnity
rights against the principal.

A. Reimbursement Under Sections 22 and 24

The theoretical basis of the principal's obligation to reimburse the
surety under section 22 is implied contract.5 7 This right is subject to
certain exceptions when the surety performs or settles over its own
defense or the principal's defense of which it has notice. If the defense
is one of the principal's that is available to the surety, then the surety
must show it performed or settled under "business compulsion" before it
will be entitled to indemnity.55 If the defense was one of the surety's
own, then it must show that it was a "reasonable business decision" to
perform or settle. 9

54. See RESTATEMENT OF SURETYSHIP § 34; see also Neil B. Cohen, Striking the Balance:

The Evolving Nature of Suretyship Defenses, 34 WM. & MARY L. REv. 1025, 1034-36 (1993).
See generally Gary L. Monserud, Interested Sureties and the Restatement of Suretyship: An
Argument Against Tender Treatment, 15 HAMLINE L. REV. 247 (1992).

55. RESTATEMENT OF SURETYSHIP § 34(1). The secondary obligor may not, however,
raise the principal's bankruptcy or lack of capacity as defenses to the secondary obligation.

Id. § 34(1)(a).
56. See John W. Hinchey, Surety's Performance Over Protest of Principal: Consider-

ations and Risks, 22 TORT & INS. L.J. 133, 151-54 (1986).
57. RESTATEMENT OF SURETYSHIP § 22 cmt. a.
58. Id. § 24(1)(e).
59. Id. § 24(1)(f).
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It is worth noting at the outset that there has been a split of authority
regarding the surety's right to indemnity in these circumstances.
Stearns stated, "One collaterally bound for the accommodation of
another may frequently evade his liability for reasons which in no way
affect the liability of the principal, and the waiver of such defenses does
not change his relationship with the principal .. . .,o Stearns cited
four cases in support of this general proposition and one English case to
the contrary.61 Professor Simpson asserts that the surety who per-
formed over its principal's defense was not entitled to reimbursement:
"where, to the surety's knowledge when he pays, neither principal nor
surety were liable in the sense that a complete defense existed which
was available to both, such as the statute of limitations, for example, or
absence of default, the surety has no right to reimbursement."6 2

Reflecting this split in authority, the comment to the predecessor section
of section 26, section 108(1)(a) of the Restatement of Security, cited
several additional cases to the same effect, though it notes that there is
a split of authority on the question.6" The comments to section
108(1)(a) also cited Restatement of Restitution sections 79 and 80 and
their explanatory notes in support of the surety's right to restitution.
The cases suggesting that a surety may seek restitution from its
principal despite the surety's performance over a defense have done so
when the surety could have avoided its performance on the basis of the
statute of frauds64 or an applicable statute of limitations65 or some
other defense. 6

The limitations on the surety's right of reimbursement are contained
in section 24, which also contains both a clarification of the "business
compulsion" exception and an exception to it. First, by way of clarifica-
tion, it provides that the surety must make a reasonable inquiry of the

60. ARTHUR STEARNS, THE LAW OF SURETYSHIP § 11.42, at 525 (5th ed. 1951).
61. Whipple v. Am. Surety Co., 92 F.2d 673 (5th Cir. 1937); May v. Ball, 56 S.W. 7 (Ky.

1900); Stanley v. McElrath, 25 P. 16 (Cal. 1890); McClatchie v. Durham 7 N.W. 76 (Mich.
1880). Contra Sleigh v. Sleigh, 5 Ex (Eng) 514 (1850).

62. SIMPSON, supra note 48, at 229 (footnote omitted).
63. See, e.g., Sleigh, 5 Ex (Eng) 514; Kimble v. Cummins, 60 Ky. 327 (1860); May, 56

S.W. 7; Seelbinder v. Am. Sur. Co., 119 So. 357 (Miss. 1928).
64. See, e.g., Robertson v. Willhoite, 162 S.W. 563 (Ky. 1914); Bd. of Comm'rs v.

Jameson, 64 Ind. 524 (1882); M.C. Lee & Co. v. Stowe & Wilmerding, 57 Tex. 444 (1882);
Ricketson v. Giles, 91 Ill. 154 (1878); Slack v. Kirk, 67 Pa. 380 (1871); Godden v. Pierson,
42 Ala. 370 (1868); Beal v. Brown, 95 Mass. 114 (1866); Cahill v. Bigelow, 35 Mass. 369
(1836).

65. See, e.g., Shaw v. Loud, 12 Mass. 447 (1815); McClatchie, 7 N.W. at 76.
66. See, e.g., VanWinkle v. Blackford, 28 W.Va. 670 (1886) (failure of obligors to deliver

underlying bond to obligees rendered it void); Parker v. Rochester, 4 Johns. Ch. 329 (N.Y.
1820) (underlying obligation ultra vires as to creditor).
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principal obligor to determine if it has any defenses that would be
available to the surety.67 While apparently not requiring a full-blown
investigation, this provision at least prevents a surety from turning a
blind eye to its principal's defenses in order to avoid having to show that
it acted under a business compulsion. Second, by way of exception to the
"business compulsion" exception, it requires the principal to reimburse
the performing or settling surety notwithstanding the latter's perfor-
mance over an available defense if the surety gave the principal notice
and an opportunity to defend the obligee's claim.6

' Thus, section 24
defines two specific things the surety must do to preserve its right of
reimbursement: it must ask the principal if it has any defenses to the
underlying obligation, and, if so, it must either give the principal notice
of and an opportunity to defend against the obligee's claim or prove
"business compulsion."

Unfortunately, however, section 24 makes no attempt to link its
provisions to the obligation of good faith performance incorporated
through section 5, and so leaves the general contours of the reimburse-
ment right largely undefined. Moreover, the Comments and Reporter's
Note shed little light on what amounts to "business compulsion":

In this context, "business compulsion to perform" refers to situations
in which the secondary obligor has no legal duty to perform but
business reasons practically require performance. For example, a
secondary obligor who fulfills a contract that is unenforceable under
the Statute of Frauds, where failure to perform would result in
exclusion from a business organization, is performing under business
compulsion.69

More troubling is the fact that, far from being a restatement of any
existing law, the "business compulsion" exception appears to have been
created out of whole cloth. The Reporter's Note states that comment e,
quoted above, "is based on Restatement of Security [section] 108,
Comment j."7o Although Restatement of Security sections 108(1)(d) and
108(5), like comment j, each discusses the "business compulsion"
exception, the explanatory notes cite no cases recognizing any such
creature.7 ' Rather, the sole evidence for its existence, cited by both the
Restatement of Suretyship and the Restatement of Security, appears to
come from the Restatement of Restitution section 78, comment f. With

67. RESTATEMENT OF SURETYSHIP § 24(2).

68. Id. § 24(3).
69. Id. § 24 cmt. e.
70. Id. § 24, Reporter's Note.
71. But see London & Lancashire Indem. Co. v. Crook, 6 N.W.2d 681, 685 (Wis. 1942)

(distinguishing RESTATEMENT OF SECURITY § 108(5)).
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remarkable candor, however, the Reporters' Notes to comment f state,
"There is little or no authority in the cases with reference to the
situation dealt with in this Comment."7 2  In addition to this minor
difficulty, however, there is the problem that performance under
"business compulsion," under the Restatement of Restitution, entitles the
payor (not surprisingly) to restitution, not reimbursement, as under the
Restatement.

If "business compulsion" is ill-defined, what amounts to a "reasonable
business decision" to perform, notwithstanding the surety's own defense,
is not defined at all. As Professor Alces noted, the comments offer no
guidance as to what might count as a "reasonable business decision" to
perform or settle and how that differs, if at all, from the "business
compulsion" exception. 3 The confusion is compounded by illustration
6 to section 24 of the Restatement, which arguably treats the two
exceptions as equivalent.74

The conclusion seems inescapable: the "business compulsion" and
"reasonable business decision" provisions of the Restatement are
conceptually and legally problematic. This conclusion is not to say they
are bad ideas but rather that they are not, strictly speaking, restate-
ments of existing law. At most, they may be restatements of existing
business practice.75 Before we consider how familiarity with the work
of the early modern Romanists might help define the relationship
between a surety's duty of good faith and its right of reimbursement, we
must examine the Restatement's analysis of the surety's other avenue of
indemnification, restitution under section 26.

72. RESTATEMENT OF RESTITUTION § 78, Reporters' Notes to cmt. f.
73. See ALCES, supra note 6, at 6.03[2][d](iii].
74. RESTATEMENT OF SURETYSHIP § 24, illus. 6:

Pursuant to a loan agreement, D owes C $25,000, to be paid no later than April
25. Pursuant to an agreement between G and C that was entered into at D's
request, G has agreed to pay to C any indebtedness of D to C that remains unpaid,
provided that C gives G notice of D's default within five days thereafter (i.e., by
April 30). D defaults on his obligation and, on November 15, C notifies G of D's
default. G pays C the $25,000. If C's delay in notifying G provides a defense to
G's secondary obligation and G's payment reflects neither business compulsion nor
a reasonable business decision to perform despite the defense, G is not entitled to
reimbursement by D because G had notice of a defense to its secondary obligation.
G may be entitled to restitution or subrogation.

75. For a behind-the-scenes account of the drafting of the Restatement, see Donald J.
Rapson, History and Background of the Restatement of Suretyship, 34 WM. & MARY L. REV.
989 (1993).
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B. Restitution Under Section 26

Whereas the theoretical basis of the duty of reimbursement is implied
contract, the theoretical basis of the duty of restitution is unjust
enrichment. By focusing upon the unjust enrichment of the principal,
section 26 provides a vehicle for indemnifying a performing surety who
is undisclosed to the principal.76 For purposes of considering the effect
on a surety's indemnification rights of its performance despite the
existence of a defense, the primary significance of section 26, according
to the Comments and Reporter's Note, is as a complement to section
24(1)(f). In other words, a surety who performs despite a defense to the
secondary obligation is not entitled to reimbursement, unless it was a
"reasonable business decision" to do so, but would be entitled to
restitution under section 26 to the extent its performance relieved the
principal of a duty on the underlying obligation.77

Three observations are in order. First, on its face section 26 is not
limited to those situations where reimbursement is unavail-
able-whatever "unavailable" may mean in this context. Second,
restitution of the benefit conferred upon the principal may far exceed the
performance cost to the surety.7" Third, and most importantly, nothing
in section 26, or its comments and note, suggests any limitation upon the
surety's right of restitution analogous to the "business compulsion" or
"reasonable business decision" limits upon the right of reimbursement.
Theoretically, a surety could perform regardless of any defenses
available to it and still seek restitution. The duty of good faith makes
no appearance in section 26 or its explanatory materials.

At this point, one familiar with the law of restitution might well
wonder why one conferring a benefit upon another that one is not legally
obligated to confer should be entitled to restitution at all. Does one who
so acts not do so as a volunteer, as many cases have held? 9 The
Restatement advances no fewer than three very different rationales for
its rule: the surety is not a volunteer because the secondary obligor's,
performance was either (a) in self-interest, ° or (b) analogous to a
mistake, 1 or (c) under coercion. s2 Let us consider each in turn.

76. RESTATEMENT OF SURETYSHIP § 26 cmt. b.
77. Id. § 26 cmt. c.
78. See Farnsworth, supra note 53, at 1364-68.
79. See, e.g., RESTATEMENT OF RESTITUTION § 112; Mut. Fin. Co. v. Politzer, 256 N.E.2d

606 (Ohio 1970); Blake v. Traders' Nat'l Bank, 21 N.E. 381 (Mass. 1889); Savage v. Burns,
3 Mont. 527 (1880).

80. RESTATEMENT OF SURETYSHIP § 26, cmt. c.

81. Id. § 26, Reporter's Note to cmt. c.
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First, Comment c to section 26 attempts to distinguish performing
sureties from volunteers in the following terms:

While, strictly speaking, the performance by the secondary obligor
was not required under the terms of the secondary obligation, it is
quite likely that the decision to perform was based on the self-interest
of the secondary obligor (e.g., avoidance of the cost and uncertainty of
litigating existence of suretyship defense) rather than intent to make
a gift to the principal obligor. Accordingly, the secondary obligor in
this circumstance should not be treated as a volunteer. Therefore, in
such a case, the secondary obligor is entitled to restitution from the
principal obligor.83

This explanation for permitting secondary obligors to recover in
restitution is, without more, unpersuasive, because it will frequently be
the case that the decision to perform was based on the secondary
obligor's self-interest. In other words, the existence of self-interest does
not distinguish the surety who chooses to perform despite the existence
of a defense to the secondary obligation from most garden-variety
volunteers, at least in a commercial context.8 4

The Restatement's remaining two rationales are likewise unpersuasive.
"Mistake" is no better a candidate than self-interest for excepting
sureties who perform over a defense because they are, ex hypothesi,
under no mistake about whom they are paying or why. This rationale
leaves coercion as a possible justification. Under the Restatement of
Restitution, which the Reporter's Note to section 26 of the Restatement
cites, the general rule is that one who voluntarily confers a benefit upon
another is not entitled to restitution.5 The underlying rationale is that
one should not be forced to deal with someone one has not chosen to deal
with; thus, the general rule views the situation from the perspective of
the recipient of the benefit. However, there are three broad exceptions
to that general rule, each of which views the situation from the
perspective of the one conferring the benefit where: (1) the benefit is
conferred as a result of mistake, (2) the benefit is conferred as a result

82. Id. § 26, Reporter's Note (citing Restatement of Security § 108(1)(a), comment a of
which refers to the section of the Restatement of Restitution describing when coercion
permits restitution),

83. RESTATEMENT OF SURETYSHIP § 26 cmt. c.
84. John D. McCamus, The Self-Serving Intermeddler and the Law of Restitution, 16

OSGOODE HALL L.J. 515 (1978).
85. RESTATEMENT OF RESTITUTION § 112 (1937). See also 1 DAN B. DOBBS, LAW OF

REMEDIES: DAMAGES, EQUITY, RESTITUTION 550-706 (1993). For a discussion of the benefit
principle, see Richard A. Epstein, The Ubiquity of the Benefit Principle, 67 S. CAL. L. REV.
1369 (1994). See also Farnsworth, supra note 53, at 1364-68; Saul Levmore, Explaining
Restitution, 71 VA. L. REV. 65 (1985).
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of coercion, and (3) the benefit is conferred at the request of the one from
whom the restitution is sought. The third exception, of course, describes
the context in which restitution is sought for breach of a contract.86

The Restatement of Restitution fits sureties who perform the surety
contract despite the existence of a defense into the second exception to
the rule barring recovery, namely, the exception for those subject to
coercion. According to Restatement of Restitution section 79, a surety
who performs over a defense on the secondary obligation is entitled to
indemnity, "unless his payment was officious." Comment a to section 79,
in turn, attempts to explain why a surety's payment over a defense is
not "officious":

It is true that in the absence of mistake, coercion, or request, a
person who confers a benefit upon another is not entitled to restitution
unless there are special circumstances which make the payment not
officious (see [section] 112). But it is not officious for a person who is
threatened with suit as a party to the transaction to make payment in
order to avoid the inconvenience or expense which the suit might
cause; if action is brought against him, he is under no duty of making
a defense and his payment of the judgment in such case entitles him
to indemnity from the obligor (see [section] 71(2)).7

In other words, the threat of litigation is tantamount to coercion, and
therefore the surety may perform and still seek restitution.8

But coercion is an unpersuasive basis for removing a surety from the
status of "volunteer" because the potential expense of litigation does or
should affect the premium the surety charges for its undertaking;
assumption of that risk is part of the bargained-for exchange. Indeed,
Professor Palmer argued that the threat of being sued was "not
relievable duress."89

This view leaves the exception for "request" as the only conceptual
vehicle available. At first glance, the exception to the volunteer rule for
benefits conferred pursuant to a request would seem to be inapplicable
to the situation of a secondary obligor seeking indemnity from a
principal obligor after having performed despite the existence of a
suretyship defense. After all, the "request exception" applies where the
party from whom restitution is sought (in this case the principal) is the
one making the request. In the case of a surety performing over the
objection of the principal, the situation is the exact opposite. At least

86. RESTATEMENT OF RESTITUTION § 79, cmt. a.
87. Id.
88. Accord, Lamp, Inc. v. Int'l Fid. Ins. Co., 493 N.E.2d 146, 146 (Il. 1986).
89. GEORGE E. PALMER, THE LAw OF RESTITUTION 2:407 (1978).
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with respect to disclosed sureties, this view of the situation is too
narrow, because it considers only the relationship amongst the parties
created by the surety contract, disregarding the existence of any
indemnity agreement, express or implied, between the principal and
surety. Indeed, in an express indemnity agreement, the principal
typically requests the secondary obligor to share the risk associated with
the underlying obligation and agrees to indemnify the surety for any
expenses it may incur.9°

If, indeed, the exception to the volunteer rule for benefits conferred at
the principal's request is conceptually the most adequate basis on which
to award restitution, then two observations are in order. First, it is
difficult to see why the theory of obligation should be unjust enrichment
rather than implied-in-fact contract; and if that is so, it is difficult to see
why reimbursement is not a sufficient remedy by itself, at least with
respect to disclosed sureties.91 Second, and more importantly, if the
real theory of obligation is implied contract, then we have come full
circle, back to the problem with which this Part began, namely, the
relationship between the duty of good faith performance of contractual
obligations and the right to indemnity (whether the specific remedy
takes the form of reimbursement or restitution).

Neither the case law, the Restatement, nor the secondary literature92

provides a clear answer to this question. It therefore makes sense to
examine the Roman literature from which the common law borrowed
many important ideas,93 and in which one can see the suretyship wheel
as a whole, so to speak, various pieces of which courts and commentators
are now in the process of reinventing.

V. SURETY'S RIGHT TO INDEMNITY UNDER THE IUS COMMUNE

The Roman legal tradition considered many of the same questions
discussed above and, indeed, worked out in some detail the relationship
between the contractual duty of good faith and a surety's right to

90. See supra note 21, at 274. ("The Surety may pay or compromise any claim,
demand, suit judgement [sic] or expense arising out of such Bond or Bonds [requested by
the principal] and any such payment or compromise shall be binding upon the Undersigned
and included as a liability, loss or expense covered by this indemnity, provided the same
was made by the Surety in the reasonable belief that it was liable for the amount
disbursed, or that such payment or compromise was reasonable under all the circumstanc-
es.").

91. Under the Restatement § 22(1), the principal obligor has no duty of reimbursement
if the surety is undisclosed.

92. The dearth of serious work on suretyship issues has begun to abate in recent years,
thanks to the work of such scholars as Neil Cohen and Peter Alces. See supra notes 6-73.

93. See infra notes 94-123 and accompanying text.
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indemnity. This Part surveys the most important texts of the ancient
Roman law on these questions and then traces their development at the
hands of the medieval and early modern Roman jurists and Italian
commercial courts. It concludes with a brief historical sketch of the
piecemeal incorporation of Roman principles into the common law.

A. Suretyship and Indemnity Under the Ius Commune

In view of the fact that some 600 years elapsed between the rediscov-
ery of Roman civil law in the west and the beginning of the eighteenth
century, one can do no more than scratch the surface of what the Roman
lawyers wrote about suretyship. Still, that is a start. This Section will
consider the basic civil and canon law texts and what some of the more
prominent commentators had to say about them. What we find is that
a surety owed its principal a duty of good faith and that this duty
excluded certain types of behavior by the surety. Specifically, breach of
this duty through failure to investigate the viability of defenses or the
omission of certain types of defenses would impair the surety's indemni-
ty rights. In this way, the duty of good faith developed by the Roman
lawyers significantly narrowed the universe of circumstances under
which a surety could perform over a defense and still seek indemnity.

1. Classical Roman Law. By the time of the Digest of Justinian
("Digest") (533 A.D.), a surety could be added to any obligation between
a principal debtor and a creditor; the obligation running from the surety
to the obligee was known as a fideiussio, while the surety's rights and
responsibilities to the principal debtor were defined by the mandatum
when the surety acted at the principal debtor's request and the
negotiorum gestio when he did not. When the relationship was defined
by a mandatum, the surety had a right of indemnity against the
principal by virtue of an actio mandati contraria.4

All of the foregoing relationships (except the negotiorum gestio) were
subject to the requirement of good faith performance (iudicia bonae
fidei).9" Predictably, the question arose concerning the parameters of
the good faith duty of a surety acting under a mandatum; in particular,
under what circumstances would the surety lose his right to indemnity
due to his lack of good faith? More specifically, when was the surety

94. See Adolf Berger, Encyclopedic Dictionary of Roman Law, 43 TRANSACTIONS OF THE
AMERICAN PHILOSOPHICAL SOCIETY 331, 574 (1953).

95. Id. Indeed, the obligation to perform agreements in good faith goes at least as far
back as the Greeks. See FRITZ PRINGSHEIM, THE GREEK LAW OF SALE 87 (1950).
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entitled to indemnity when he paid over a defense, either to the
underlying obligation or to the secondary obligation? This question was
the subject of an important passage in the Digest.96

The Digest first considered the situation in which the surety paid over
a defense of the principal obligor, and concluded that if the surety did so
knowingly he could not recover against his principal; but if the surety
did so in ignorance of the principal's defense, he could recover. The
underlying rationale was that the principal should keep the surety
informed of any defenses the principal might have. 7 With regard to a
surety's payment over a defense to the secondary obligation, the result
was likewise determined by what the surety knew: if the surety paid
despite the ignorance of some fact, he could still recover against his
principal, but if payment was a result of ignorance of the law, he could
not.98

96. DIGEST 17.1.29 (Ulpain, Septimo Disputationum 7).
97. DIGEST 17.1.29.pr (Ulpian, Septimo Disputationum 7).

Si fideiussor conuentus, cum ignoraret non fuisse debitori numeratam pecuniam,
soluerit ex causa fideiussionis, an mandati iudicio persequi possit id quod solverit,
quaeritur. et si quidem sciens praetermiserit exceptionem uel doli uel non
numeratae pecuniae, uidetur dolo uersari (dissoluta enim negligentia prope dolum
est): ubi uero ignorauit, nihil est quod ei imputetur pari ratione et si aliqua
exceptio debitori competebat, pacti forte conuenti uel cuius alterius rei, et ignarus
hanc exceptionem non exercebit, dici oportet mandati ei actionem competere: potuit
enim atque debuit reus promittendi certiorare fideiussorem suum, ne forte ignarus
soluat indebitum.

[AUTHOR TRANSLATION: It is asked if a surety is sued and pays on account of the
suretyship while ignorant that the specified sum had not been paid to the debtor, whether
he can sue on the mandate for that which he paid. And indeed, if he should knowingly
neglect an exception, whether of bad faith or of unpaid money, it would appear to reflect
bad faith (for unexcused negligence is close to bad faith); but where he was ignorant
nothing is imputed to him. For the same reason, if there is some exception available to the
principal debtor, of a pact made or of some other thing, and he, ignorant of the exception,
shall not interpose it, I say that he should have the action on the mandate: for the
principal debtor can and ought to keep his surety informed, lest he pay what is not due in
ignorance.] See also DIGEST 17.1.29.2 (Ulpian, Septimo Disputationum 7). "Si, cum debitor
soluisset, ignarus fideiussor soluerit, puto eum mandati habere actionem: ignoscendum est
enim ei, si non diuinauit debitorem soluisse: debitor enim debuit notum facere fideiussori
iam se soluisse, ne forte creditor obrepat et ignorantiam eius circumueniat et excutiat ei
summam, in quam fideiussit." [AUTHOR TRANSLATION: If, when the principal debtor will
have paid, the surety pays in ignorance, I would say that he has the action on the
mandate: for he is to be considered ignorant, if he was not aware that the principal debtor
had paid: for the principal debtor ought to make known to the surety the fact that he has
paid, lest perhaps the creditor should take advantage and capitalize on his ignorance and
exact from him the amount for which he was surety.]

98. DIGEST 17.1.29.1 (Ulpian, Septimo Disputationum 7). "Non male tractabitur, si,
cum ignoraret fideiussor inutiliter se obligatum, soluerit, an mandati actionem habeat. et
si quidem factum ignorauit, recipi ignorantia eius potest, si uero ius, aliud dici debet."
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To this point, the rules laid down in the Digest largely foreshadowed
those contained in the Restatement. Like section 24(1)(e) and section
24(1)(f), it recognized, for purposes of considering the surety's indemnifi-
cation rights, a distinction between defenses of the principal available
to the surety and defenses arising from the secondary obligation itself.
Unlike section 24(2), the Digest placed the burden of communicating the
existence of defenses upon the principal rather than the surety, although
it is unclear if the Restatement states the majority view in this
regard."9 On the other hand, the Digest arguably went beyond the
Restatement when considering a surety's payment over his own defense.
Whereas the Restatement permits reimbursement so long as it was a
"reasonable business decision" to do so, the Digest permitted recovery
only if the payment were the result of a mistake of fact.

Although the basic principles of the Digest, standing in isolation, have
the virtue of clarity, predictably they also have the vice of woodeness: it
is easy to imagine substantial justice being frustrated by a surety
asserting every imaginable defense of which he had notice, out of fear of
losing his indemnification rights. But, of course, these rules did not
stand in isolation; the same Digest passage made clear that application
of the rules was subject to the requirements of good faith: the surety
could safely omit technical defenses (apices iuris) to the creditor's
claim-such as objections concerning the creditor's proctor-because the
undertaking involved good faith.1"0 As another passage in the Digest
put it, a surety could safely omit defenses that were not honorable and
still recover from the principal.1 ' By the same token, however, good

[AUTHOR TRANSLATION: It will not be bad to consider whether the surety has an action on
the mandate if he should pay when he does not know himself not to be under an effective
obligation. And indeed if he should be ignorant of a fact, his ignorance can be admitted [as
an excuse], but if of law, it ought to be held otherwise.]

99. See RESTATEMENT OF SURETYSHIP § 24 Reporter's Notes to cmt. f ("The rule in
subsection (2) rejects the view stated in many cases that the secondary obligor is entitled
to assume the enforceability of the underlying obligation and, therefore, that the burden
is on the principal obligor to make certain that the secondary obligor has notice of a
defense.").

100. DIGEST 17.1.29.4 (Ulpian, Septimo Disputationum 7). "Quaedam tamen etsi sciens
omittat fideiussor, caret fraude, utputa si exceptionemprocuratoriam omisit siue sciens siue
ignarus: de bona fide enim agitur, cui non congruit de apicibus iuris disputare, sed de hoc
tantum, debitor fuerit nec ne." [AUTHOR TRANSLATION: Nevertheless, the surety can
knowingly omit certain things without being guilty of fraud, for example if he should omit
an exception against the proctor, whether knowingly or not: for it is a matter of good faith,
and it is not fitting to dispute over points of law, but concerning this matter, whether he
was a debtor or not.]

101. DIGEST 17.1.10.12 (Ulpian, Ad Edictum 31). "Generaliter lulianus ait, si fideiussor
ex sua persona omiserit exceptionem, qua reus uti non potuit, si quidem minus honestam,
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faith required that if the surety paid the debt on which the principal
remained bound despite the unenforceability of the secondary obligation
due to lapse of time, the surety was entitled to recover against the
principal. This rule existed because the surety had kept faith and
thereby conferred a benefit upon the principal.' 2 In short, the concept
of good faith, which is only implicit in the Restatement,'0 ' was the
conceptual vehicle for considering the effect upon a surety's indemnity
rights of omitting various types of defenses. Stated differently, the duty
of good faith helped define the bounds of what the Restatement terms
"business compulsion" or "reasonable business decision."

2. Late Medieval and Early Modern Roman Law. After the
collapse of the Roman Empire in the west, the law of Justinian was
largely forgotten until its rediscovery in the eleventh century 4 The
rediscovery of Roman civil law gave rise to a renaissance in the study of
law, with the first law schools at Bologna and Orleans being founded in
the 12th century. The lawyers at these schools applied the scholastic
method of analysis to reconcile apparently conflicting passages in the
Roman law. They were known collectively as the "glossators" and the
product of their work was known as the glossa ordinaria, the definitive
version of which was published by Franciscus Accursius (c. 1182-c. 1260).

The gloss to one of the fundamental Digest texts described above,
Digest 17.1.29.4, focused upon two points: what exceptions against a
proctor a surety could omit and, more generally, what constituted "apices

habere eum mandati actionem: quod si earn, qua reus uti potuit, si sciens id fecit, non
habiturum mandati actionem, si modo habuit facultatem rei conueniendi desiderandique,
ut ipse susciperet potius iudicium uel suo uel procuratorio nomine." [AUTHOR TRANSLATION:
Julius says that, generally, if a surety omits an exception which was personal to him,
which the principal debtor could not plead, and if it was not an honorable one, he will have
an action on the mandate: if it is one which the principal debtor could plead, if the surety
knowingly omits it, he will not have the action on the mandate, if he had the opportunity
of taking legal action against the principal debtor and requesting that he would undertake
the suit instead, either in his own name or that of his proctor.]

102. DIGEST 17.1.29.6 (Ulpian, Septimo Disputationum 7). "Fideiussor, si solus tempore
liberatus tamen soluerit creditori, recte mandati habebit actionem aduersus reum:
quamquam enim iam liberatus soluit, tamen fidem impleuit et debitorem liberauit: si igitur
paratus sit defendere reum aduersus creditorem, aequissimum est mandati iudicio eum quod
soluit reciperare." [AUTHOR TRANSLATION: If a surety who alone is discharged by lapse of
time shall nevertheless make payment to the creditor, he shall rightly have the action of
mandate against the principal debtor: for although he paid despite being released,
nevertheless he kept faith and discharged the principal debtor: if, therefore he was
prepared to defend the principal debtor against the creditor, it is most equitable that he
should recover what he paid by an action on mandate.]

103. See supra note 83 and accompanying text.
104. See PAUL VINOGRADOFF, ROMAN LAW IN MEDIEVAL EUROPE 1-58 (1909).
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iuris." As to the first question, the gloss stated that while a surety
should not raise defenses that questioned the capacity of the person to
act as a proctor, he could defend on the grounds that the alleged proctor
had no authority from the creditor to demand performance."°5 In the

105.
Procuratorium. quia non disputavit an de iuris subtilitate potuerit esse miles
procurator, vel foemina: disputavit tamen an haberet mandatum: alioquin contra:
ut s[upra] eod. 1. inter causas § mandato quae est contra nam & illa dicitur
procuratoria exceptio: utj[nfra] de dam. infe. 1. inter quos § pen. & hic. Et ut quae
circa haec sunt, plene habeas, dic, cum fideiussor omittit exceptionem: si quidem
comptetente[m] ex sua persona, & inhonestam, agit nihilominus mandati. Si vero
honesta[m], & talem, quam potuit reis opponere, ut fideiussori sit factum pactum
ne ab eo, vel reo petatur, sicut dicitur s[upraJ de pact. 1. idem. § ft. tunc non agitur
mandati: ut s[upra] eo. 1. idem. § generaliter si vero reo non poterat proficere, ut
Vell. vel similis, tunc agitur: ut. s[upra] ad Vellei 1. pen. & 1. fi § si mulier pro eo.
& j[nfra] ead. 1. § fi. nec attendo in praedictis, sciat vel nesciat fideiussor earn sibi
competere: quia de suo facto agitur: ut s[upra] ad Velle 1. quanquam si vero
competentem ex persona rei omittat, quae ad ipsum porrigebatur, si quidem
ignorans, agit, nisi erraverit in iure: ut supra § non male (cum in alieno facto
iustus sit error: ut infra pro suo 1. fin.) si sciens, si quidem declinatoriam iudicii,
agit: ut hic si dilatoriam solutionis, non agit intra tempus dilationis: ut s[upra]
eod. 1. si mandavero tibi in princ. si perpetuam, nunquam: ut s[upra] ea. 1. j. resp.
si vero ex persona rei non porrigitur ad fideiussorem, nihil imputatur fideiussori,
si earn non opponat: quia nec potest. illus plane imputatur ei, si reo denuntiare
potest, ut iudicium suscipiat, vel suo, vel procuratorio nomine: ut supr. eodem 1.
idem § pen. & hoc cum fideiussor omittit exceptionem, & ideo damnabitur si vero
non damnatur, sed solvat omissa exceptione, quae ex sua persona tantum competit
sibi, agit: ut infra ea. 1. § fin. idem & si damnatus esset exceptione omissa: ut
supra in princip. dixi, secundum Azo.

[AUTHOR TRANSLATION: Because one does not dispute subtleties of the law, such as
whether a soldier or a woman can be a proctor: nevertheless one does dispute whether he
had a mandate: otherwise opposed DIGEST 17.1.26.5 (Porial, Ad Edictum 32), which is
opposed and that is called an exceptio procuratoria: as in DIGEST 39.2.39.3. This is
approximately the way matters stand; you will understand clearly what happens, say,
when the surety omits an exception: if indeed [it is] a competent personal exception and
dishonest, he nevertheless may proceed on the mandate. But if honest and such, which he
can oppose to the plaintiff, so that a pact is made in favor of the surety, lest it be sought
from him or the plaintiff, as is said above, in DIGEST 2.14.25.2 then he may not pursue the
mandate: as above, DIGEST 17.1.10.12 but if he cannot use it against the plaintiff, for Vell.
or similar [reasons], then he has the mandate: as above, DIGEST 16.1.31, DIGEST 16.1.32.4,
DIGEST 16.1.32.5. Nor do I consider that, in the aforesaid cases, whether the surety acts
knowingly or not, that it is competent to him: because it is to be done concerning his action:
as above DIGEST 16.1.7. But if he should omit a competent personal [exception] against the
other party, which is available to him, if indeed unknowingly, he may proceed, unless he
is mistaken in the law: as above § non male (when the error is in regard to some fact, it
is excusable: same as in the above case) if knowingly, if indeed derogation of the trial, he
may proceed: as this, if delay of payment, he does not proceed within the time of delay:
as above, DIGEST 17.1.22.pr. If perpetual, never: as above, ea. l. j. resp. But if a personal
[exception] against the other party is not available to the surety, nothing is imputed to the
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parlance of the Restatement, failing to object to the obligee's lawyer's
authority would not amount to a "reasonable business decision." As to
the question of apices iuris generally, the gloss stated that a surety
should not raise defenses concerned with fine points of law or verbal
niceties; rather, the inquiry should focus on his good faith and the truth
of the matter."' 6

Of course, it would be impossible to catalogue every possible species
of apices iuris and the civilians appear not to have tried. The great
Bartolus,'0 7 commenting on Digest 17.1.29, was content to characterize
apices iuris as simply those machinations that had more concern with
legal subtleties than the truth of the matter at hand.' The point
Bartolus chose to stress, rather, was that the merchants' courts should
decide such matters on the basis of equity and good faith.'0 9

surety, if he does not interpose it: because he cannot. This is fully imputed to him, if he
can denounce to the other party, that he may take judgment, whether in his own name or
that of his proctor: as above eodem 1. idem. § pen. and this when the surety omits an
exception and on that account is condemned. But if he is not condemned, but pays, having
omitted the exception, which, as such a personal exception, was competent to him, he may
proceed: as infra ea. 1. § fin. the same and if he should be condemned, having omitted the
exception: as I-said in the beginning, according to Mo.]

106. Id. "De apicibus. Not. apicem iuris non curandum: ut hic & s[upra] ad leg. Aquil.
1. ita vulneratus in ft. sed nec verborum: ut C. de constit. pe. 1. ii in fi. sed bonam fidem
inspici, & veritatem: ut hic & C. si contra ius, vel. uti. pu. 1. & si non cognitio."
[De apicibus. AUTHOR TRANSLATION: Note that one is not concerned with points of law:
DIGEST 9.2.51.2, nor of words: C.4.18.2.2, but truth and good faith [are] to be considered:
C.1.22.4.]

107. After the glossators, came a series of scholars interested in the application of the
civil law to real-life problems. They were known as the "commentators," chief among whom
were Bartolus de Saxoferrato (1314-1357) and Baldus de Ubaldis (1327-1400).

108. "Noftal q[uod] apices iuris d[icu]n[tu]r, qui subtilitatem quandam respiciu[n]t
magis, qua[]m facti veritatem." [AUTHOR TRANSLATION: Note that what are called apices
iuris concern certain subtleties more than the truth of facts.]

109. Id.
No[ta] q[uod] in curia mercatorum debet iudicari de bono, & aequo, omissis iuris
solennitatibus, quid est dictum, hoc non dico, q[uod] debeat intelligi non habito
resp[ect]u ad iura civilia, quia esset [contra] 1. bona fides. s[upra] titu. j. sed. debet
intelligi non inspectis soleninlitatibus iuris, hoc est non inspectis apicibus iuris,
q[ui] veritate[m] negotii no[n] ta[n]gunt, ut si esset inte[n]tata actio directa, cum
competebat utilis, vel no[n] erat contestata lis, & similia, quod no[n] multum.
Istum § in terminis habes in d. 1. bona fides. Item habes hic unam gl. quae ponit
de exceptione competente fideiussori, quam no. &c.

[AUTHOR TRANSLATION: Note that what is said ought to be adjudged in the court of
merchants according to good faith and equity, omitting the formalities of the law, I do not
say this, that it ought to be understood not with habitual regard to the civil law, because
it is contrary to DIGEST 50.17.57 but that it ought to be understood not considering the
formalities of the law, this is not considering the technicalities of the law, which do not
touch the truth of the business, that if the direct intended action, when it was competent
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Evidence of the Romanist principle that good faith required a surety
to assert nonfrivolous defenses available to it also comes from the legal
materials of actual litigation. For example, the civilian and canonist
Baldus de Ubaldis (1327-1400) relied upon the principle in one of his
consilia."° Specifically, Baldus opined that one could infer bad faith
from the omission of an available defense."' Likewise, Anton Hering's
(d. 1610) treatise on suretyship under the Roman civil and canon law
reiterated the point that a surety who neglected to take advantage of a
nonfrivolous defense was not entitled to indemnity from his principal:

But defined in such a way, it is asked now, what is to be said, if the
surety, when he has an honorable exception, perhaps in the forms of
a formal agreement to his person or of a transaction or of an appeal,
shall omit it and pay, whether, he has the action of mandate to recover
what he has paid? And, indeed, I consider it that he does not have the

and available, or the suit was not contested and similar things, which are not many. You
have this in the end of the said DIGEST 50.17; likewise you have one gloss which concerns
a competent exception of a surety, which note etc.] Id. The seminal study of the medieval
European merchants' courts is Franqois Morel's work, Les Juridictions Commerciales au
Moyen.Age (Paris, 1897).

110. A consilium was the opinion of a learned jurist solicited either by parties to
litigation or the court itself. They were considered highly influential and were often
published and cited as authority.

111. Consilium 395, book 2.
Quinto, quia saltim debuit denu[n]ciare emptori, ut ff. loc. 1. ite[m] qu[aleritur.
§ exercitu. & omnia agere, qu[ale non solam fidem sapiant, sed oste[n]dunt palam,
ut if depo. 1. bona tides. Nec debet via aperiri fraudibus, vel affectatis dolis, ut ff.
si quis cau. 1. 2 § nam si ipse, qui dolus pr[a]esumitur ex omissione remedioru[m]
ff. man. 1. idemq[ue] § si ignora[n]tes ad hoc C. de temp ap. 1. fi § illud. in verbo,
summa ope. & extra de elec. c. eis, quib. ad solutione istius qu[a]estionis venie[n]do
dico q[uod] si qua culpa potest in venditore etiam s[a]evissima reperiri, non est
debium eum ad p[o]enam teneri p[erj p[erl pactum de periculo, & sine aliqua
specilicatione periculosorum casum factu[m], ut no. in dicto § qu[alesitum & multo
magis, si pr[alecipiti avaritia aliquid ordinasset, ut ff. de nau. foeno. 1 cum
proponas.

[AUTHOR TRANSLATION: Fifth, because he ought at least to give notice to the buyer, as in
DIGEST 19.2.13.7, and to do all things, which pertain not only to [good] faith but also show
publicly, as in DIGEST 16.3.31. The way should not be open to fraud nor affected with bad
faith, as in DIGEST 2.11.2, for if bad faith is itself presumed from the omission of a remedy,
as in DIGEST 17.1.8.7 and C. de temp ap. 1. fi § illud. in verbo, summa ope. & extra de elec.
c. eis, coming to a solution of this question I say that if that which is culpable on the part
of the seller, even the most barbarous, can be discovered, his debt is not to be held for a
penalty by the agreement concerning risk and without some indication of the case made
of the risks, as noted in the said § qu[a]esitum & and much more, if by sudden greed he
had ordered something, as in C.4.33.4(3).]
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action on the mandate. For he appears to be inclined toward fraud
who, given the opportunity of a remedy, does not take it.112

At the same time, however, Hering acknowledged that failure to take
advantage of a dishonorable defense did not destroy the surety's
indemnification rights."13

The early modern Italian commercial courts frequently cited the
Roman jurists' opinions regarding the relationship between the surety's
duty of good faith and his right of indemnification. Doing this in
particular factual settings, the courts made the practical effect of the
jurists' general principles clear.

One of the most important collections of early modern commercial
decisions was the De Mercatura Decisiones of Benvenuti Stracchae (1509-
1578). "' Stracchae reported a decision of the Rota of Genoa holding a
surety who is made to pay the debt through the surety's own fault, per
suam culpa[m], loses his right to indemnity from his principal, because
a surety is bound to observe good faith."5 In reaching this conclusion,
the court cited Digest 17.1.29, together with commentaries thereon by
Bartolus, Baldus, and others. Thus, the principle of the surety's duty of
good faith to its principal was no mere aspiration in the Italian law
merchant. Indeed, as authority for its ruling, the court cited a decision
of the Rota of Naples reported by Matthaeus de Afflictis (d. 1528). In
turn, Afflictis relied upon Bartolus's commentary on Digest 21.2.63.116
By the mid-seventeenth century there was extensive recognition of the
surety's duty of good faith to the principal. In his Tractatus Politico-
Juridicus de Iure Mercatorum et Commerciorum Singulari, Johannes
Marquard cited numerous authorities for the proposition that commer-
cial courts should consider equity and good faith, not apices iuris, in

112. Consilium 395. "Sed hoc taliter definito, quaeritur nunc, quid dicendum est, si
fidejussor, cum haberet honestam exceptionem, pacti fortassis in suam personam concepti,
vel transactionis, vel appellationis, earn scienter omittat, & solvat, an, quod solvit, mandati
actione repetere possit? Et verius esse puto, eum mandati actionem non habere. In dolo
enim versari videtur, qui oportunis remediis non utitur."

113. Id. "Similiter, si exceptio fortassis sit minus honesta, vel de apicibus iuris, impune
earn etiam fideiussor amittat, & nihilominus mandati actionem habet." [AUTHOR
TRANSLATION: Likewise, if the exception is perhaps less honorable or concerning legal
niceties, he nonetheless has the action on the mandate.]

114. 5 WILLIAM HOLDSWORTH, HISTORY OF ENGLISH LAW 134 (1908-09).
115. BENVENUTI STRAccHAE, DE MERCATURA DECISIONES, Decisio 28 (1971).
116. MATTHAEUS DE AFFLICTIS, DECISIONES SACRI REGII CONSILII NEAPOLITANI, Decisio

49 (1584).
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determining the defenses available to a merchant who acted as surety
for another."7

But what about the meaning of "apices iuris"? What did the courts
consider merely technical defenses? Two other decisions of the Italian
commercial courts that Stracchae reported shed light upon this question.
The civil law normally required evidence of two witnesses to prove a
disputed fact. But in a case decided by the commercial court of Genoa
involving a dispute over the ownership of a shipment of white sugar, the
court held that an out-of-court statement by one witness, when
supported by other testimony, was admissible as full proof; in those
circumstances the court held that the two-witness rule was one of the
"fine points of law."'1 Although this case did not involve a surety
seeking indemnity from its principal, the court's determination of what
amounted to no more than a technical defense has implications for the
suretyship context. Specifically, the practical effect of this rule is that
a surety could seek indemnity from its principal even if the surety paid
a creditor's claim, despite a relatively minor evidentiary problem with
the claim. That is, a principal could not claim that its surety had acted
in bad faith in those circumstances.

In a second case from Genoa, the court considered whether a father's
agreement discharging a consignee of unspecified goods was to be
imputed to his minor son the consignor. The court held that it was not
because the son was generally recognized to be a merchant in his own
right; therefore the consignee could not raise any agreement he had with

117. JOHANNES MARQUARD, TRACTATUS POLITICO-JURIDICUS DE IURE MERCATORUM ET

COMMERCIORUM SINGuLARI 429-30 (1662).
118. See STRACCHAE, supra note 115.

confessio extraiudicialis facta absente parte facit plenam probatione[m] ... quod
tamen de iure civili non permittitur, ita in curia mercatoria unicus testis, cui
regulariter standum est, tanquam semiplene probans, aequitate tamen Canonica
plene probat: quod in casu proposito multo fortius dicendum est, cum dicto dicti
Abel adhaereant tot alia adminicula, & coniecturae, & dicta dictorum baiulorum.
Ex quibus Rota inclinavit as favorem actoris, uti procedens secudum veritatem
summarie, & de mera aequitate, quo omittunt solennitates, & iuris apices

[AUTHOR TRANSLATION: an out-of-court confession made by an absent party makes full
proof, ... which nevertheless is not permitted by the civil law, thus in the commercial
court only one witness, is to be made firm regularly, just as one making half-proof, in
canonical equity nevertheless proves fully: which in many proposed cases is to be called
stronger, when the sayings of the said Abel hang on so many other supports and inferences
and the sayings of the said porters. On which account the Rota inclined to the favor of the
plaintiff, by the use of proceeding summarily and with equity according to the truth and
concerning the merits, by which they omit solemnities and fine points of law .... I
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the father as a defense to an action by the minor son. 19 Again, the
context in which the court made its ruling did not involve a surety
seeking indemnity from its principal, but the characterization of the
father's discharge as a technical defense clearly has implications for the
surety's indemnity rights. That is, the court's ruling suggests that a
surety could pay a creditor's claim and seek indemnity from the
principal even where the principal had a defense against the creditor
based on a release given by one with power to act on behalf of an
incompetent creditor, at least where the creditor's incapacity appears not
to have affected the principal's decision to do business with him.

Although the facts in both of these decisions are somewhat ambiguous,
it appears that in both the court was willing to circumvent (as apices
iuris) the results that would have obtained had it applied the law
strictly, either as to matters of proof or as to capacity to sue. Signifi-
cantly, the court was willing to bend the rules only where it appeared
that doing so would accord with the reasonable expectations of the
parties. Thus, in the first case, the court was careful to note the
testimony of other witnesses that generally supported the plaintiff's
version of the facts.12 Likewise, in the second case, the court pointed
out that the son was, and was publicly considered to be, a merchant;
thereby suggesting that it was reasonable to infer that the consignee
intended to deal with the minor son alone, regardless of the son's
capacity.121

119. Id.
ex quibus omnibus cognoscebatur Bartholomaeum publice & palam negotiari, cum
publicus negotiator dicatur qui non unum actum, vel duos, sed plures facit ....
& ideo cum ex tot instrumentis diversos contractus, & ex tot actis diversa iudicia
facta fuisse a Bartholomaeo constet, eum etiam uti palam & publice negotiante[m]
habendum esse visum fuit, & quia contentio inter Doctores est, an consensus patris
in principio litis filio agenti praestandus sit, an vero quandocunque praestitus ante
sententiam sufficiat, istius quaestionis rationem nullam habendam esse dictum
fuit, quia apices iuris, & subtilitates huismodi non sunt in consideratione
habendae, ubi in foro mercatorio inter mercatores agitur.

[AUTHOR TRANSLATION: on account of all which things Bartholomae was fully and publicly
recognized to be a merchant, one is termed a public merchant who does not one act or two
but several .... And thus, given so many diverse instruments of agreement and so many
diverse judicial acts done by Bartholomae, it is established that he was commonly held to
be a merchant, and because the position among the doctors is, whether an agreement of
the father in the beginning of litigation is to be imputed to the son, whether, indeed,
whenever discharged before sentence is sufficient, it was said that no reason was to be had
of this type of question, because fine points of law (apices iuris), and subtleties of this type
are not to be taken into consideration where matters are resolved in mercantile courts
between merchants.]

120. Id.
121- Id-
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B. Historical Postcript: Paths of Influence

The focus of this Section has been on the early modern Roman law of
suretyship as a source for comparative legal study. There is, however,
a more traditional, historical aspect of the subject that explores the
possible influences of the Roman law upon the development of modern
commercial law. The overall path of influence has been traced be-
fore.122 Stated in the grossest terms, the Roman civil law provided the
technical requirements for various transactions, while the canon law
provided overall policy-type objectives, most notably the insistence upon
the observance of good faith and fair dealing in all transactions. These
technical and policy requirements strongly influenced the lex mercatoria,
the medieval law merchant, to which the English Chancery turned for
guidance when, in the sixteenth and seventeenth centuries, the central
courts in London began to have primary jurisdiction over commercial
disputes. Not until Lord Mansfield in the late eighteenth century did
the common law begin to recognize the various doctrines of commercial
law that had already been developed and enforced by other jurisdictions.
Thus, the early modern Roman law indirectly influenced the develop-
ment of modern Anglo-American commercial law through the Italian law
merchant. 123

One of the most important works on the early modern English law
merchant was Consuetudo, vel. Lex Mercatoria: Or, the Ancient Law-
Merchant by Gerard Malynes (fl. 1586-1641).124 Malynes was a
merchant, not a lawyer, writing for merchants. Nonetheless, he was
plainly familiar with the relevant law which, in this case, meant the
Roman civil law:

For albeit as the Civilians [slay, that Nuda pactio obligationem non
parit, exceptionem parit, a bare or naked covenant bindeth not, but
breedeth exceptions: this is to be under[sltood upon Contracts, and
where no Sureties have made any promi[s]e. But otherwi[sle if any

122. 5 WILLIAM HOLDSWORTH, HISTORY OF ENGLISH LAw 60-154 (2d ed., Methuen &
Co. Ltd., 1937); 8 HOLDSWORTH, 99-245 (Methuen & Co. Ltd., 1925); 12 HOLDSWORTH,

HISTORY OF ENGLISH LAW 383-91, 464-560 (Methuen & Co. Ltd., 1938).
123. At least with respect to bills and notes, it has recently been argued that "the

English law of bills developed within the common law system itself, in response to
developments in commercial law and financial practice." JAMES STEVENS ROGERS, THE
EARLY HISTORY OF THE LAW OF BILLS AND NOTES: A STUDY OF THE ORIGINS OF ANGLO-

AMERIcAN COMMERCIAL LAw 2 (1995). Whether the received wisdom concerning the
history of the common law of suretyship should be revised along the same lines is less
clear.

124. 5 HOLDSWORTH, supra note 122, at 131 n.4.
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Merchant do pa[ss] his word for another, it maketh him liable, as Fide
ju[ss]or, to perform the [s]ame, and the act done before is a [slufficient
good consideration, and they all agree, that Bona tides inter mercatores
e[s]t [slervanda, Faith or tru[sjt is to bee kept between Merchant, and
that al[s]o mu[slt bee done without quillets or titles of the Law, to
avoid interruption of Traffick ...."'

Although the Roman civil law principles plainly influenced the mer-
chants' practices described by Malynes, recognition of those principles by
the English common law courts was piecemeal and protracted. In the
late medieval period, the common law did not recognize a verbal promise
of a principal to indemnify his surety.'26 Thus, any relief among the
central courts had to be. sought in Chancery, which recognized such
contracts by the fifteenth century.2 7 In Ford v. Stobridge,25 the
Lord Chancellor allowed a surety indemnification from the principal, but
the rationale is unclear. The case states, in its entirety: "The plaintiff
was bound a Surety for the Defendant, and the Debt was recovered
against him, and he having no Counter-bond, brought his Bill to recover
the Debt and Damages against the Defendant, which was decreed
accordingly. Quod nota."129 Not until the invention of the remedy of
indebitatus assumpsit did the common law have a conceptual vehicle for
recognizing a surety's right to indemnity. In 1731 in Morrice v.
Redwyn,"' the King's Bench recognized a common law right to indem-
nity, but without specifying what the underlying cause of action should
be, let alone whether or how the surety might impair his own indemnifi-
cation rights.' The first mention of indebitatus assumpsit as a
possible action for indemnity came in 1754, in Woffington v. Sparks,"2

125. MALYNES, CONSUETUDO, VEL, LEX MERCATORIA 68-69 (3d ed. 1686).
126. WILLARD TITUS BARBOUR & GEORGE WILLIAM COOPLAND, THE HISTORY OF

CONTRACT IN EARLY ENGLISH EQUITY 135 (1914). See also ARANT, HANDBOOK OF THE LAW

OF SURETYSHIP AND GUARANTY 322-26 (1931); JAMES BARR AMES, A SELECTION OF CASES

ON THE LAW OF SURETYSHIP 498-532 (1901).
127. See BARBOUR & COOPLAND, supra note 126, at 137; see case transcribed at 222-
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but the exact rationale for the right of indemnity again appeared
doubtful. One possible explanation for the courts' ambivalence regarding
the surety's implied indemnification rights is that the practice of
entering into indemnity bonds in favor of the surety gave rise to an
inference that, in the absence of such a bond, the surety had no
indemnity rights. 3 3  By 1787, the law was sufficiently settled that
Justice Ashhurst of the King's Bench could declare that "[there is no
doubt but that wherever a person gives a security, by way of indemnity
for another, and pays the money, the law raises an assumpsit."13 4

Not surprisingly, American courts generally followed the English law,
such as it was. As George Caines summarized the Anglo-American law
in his Lex Mercatoria Americana:

With respect to sureties, the rule in ancient times was hard; for after
they had paid the debt of their principals, they could not maintain an
action at law for the money: the reason was, between surety and
principal there is no contract. Modern days have adopted a more
equitable construction: it is now held that when a person has, in
consequence of his securityship, discharged the debt of another, it is
under an implied assumpsit that he shall be repaid by him, on whose
account the money has been laid out. Therefore, where the plaintiff's
intestate paid the amount of a bond in which he had joined the
defendant as security, it was adjudged that the administratrix might
maintain indebitatus assumpsit for the money: in which it is sufficient
to allege, that the plaintiff was compelled to pay, without saying by due
course of law.'35

It is amusing to realize that the "modern" rule Caines described was
substantively the same as that articulated in the Digest.136

VI. CONCLUSION

Writing with reference to the development of admiralty doctrine by the
English common law courts, Reginald G. Marsden stated that "many
points of maritime law that were afterwards painfully elaborated by the
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common lawyers had for at least a century been familiar to the
civilians."137  Much the same might be said of the common law's
development of suretyship law. The relationship between a surety's duty
of good faith and its indemnity rights is almost wholly unexamined by
American courts and commentators, yet was a subject of considerable
interest to the medieval and early modern Roman jurists.

Although this Article has done no more than scratch the surface of the
available materials, it should be clear that the Roman sources can shed
light on certain recurring problems in commercial law. In particular, the
lesson to be drawn from the Roman sources is that the obligation of good
faith should prevent the assertion of hyper-technical defenses to
frustrate the reasonable and legitimate expectations of the other parties
to the contract of suretyship. In the context of a surety seeking
indemnity from the principal obligor, this means that the surety can
perform the secondary obligation, despite the availability of technical
defenses, secure in the knowledge that it will not thereby impair its
indemnity rights. If, however, the surety elects to perform the secondary
obligation when there is a substantial defense available to it, it does so
at its peril. To be sure, distinguishing between "technical" and
"substantive" defenses is an inherently fact-specific undertaking, as
much for modern lawyers as ancient ones. But the mature Roman
sources at least provide categories of analysis which have a higher level
of theoretical coherence and development than those of either the case
law or the Restatement.
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