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I. INTRODUCTION

The 2000-2001 survey year was notable yet again for the number of
cases decided by the appellate courts, on a variety of issues, from burden
of proof to subrogation. Additionally, as is customary, the legislature
made several changes in the Workers' Compensation Act, all of which
are set out below. The Governor's Special Commission, appointed more
than a year ago to study Georgia's workers' compensation system,
officially concluded in April 2001, but has not yet issued a report on its
findings.

II. LEGISLATION

The 2001 General Assembly made several amendments to the Georgia
Workers' Compensation Act ("the Act").1 Although none of the 2001
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amendments can be considered as significant as some of the dramatic
changes in the last decade, a number of these amendments specifically
impact the litigation of workers' compensation cases and are required
reading for practitioners in this area.

A. Interest on Awards

Any final award of the State Board of Workers' Compensation ("the
Board") bears interest at the legal rate.2 The Official Code of Georgia
Annotated ("O.C.G.A.") section 34-9-107 was amended to increase the
interest on awards from seven to twelve percent on all accrued amounts
and on all amounts accruing prior to final judgment in the event of an
appeal being taken from the Board.3 This rate is consistent with the
rate on other judgments entered in other Georgia courts.a

B. Litigation Expenses
Modeled after the provisions applicable in civil litigation for assess-

ment of litigation costs for frivolous actions and defenses,5 O.C.G.A.
section 34-9-108(b) was amended to provide for the assessment of
reasonable litigation expenses against the offending party, in addition
to assessed attorney fees, upon a determination that any proceeding has
been unreasonably brought, prosecuted, or defended.' This may be a
slightly less rigorous standard than the threshold requirement for the
assessment of costs by Georgia courts in civil litigation that requires a
showing that the offending party has "asserted a claim, defense, or other
position with respect to which there existed such a complete absence of
any justiciable issue of law or fact that it could not be reasonably
believed that a court would accept the asserted claim, defense, or other
position."7

O.C.G.A. section 34-9-108(b) limits reasonable litigation expenses to
witness fees, mileage, reasonable expert witness fees, reasonable
deposition transcript costs, and the cost of the hearing transcript.8

This provision may alter the dynamics of the Georgia Workers'
Compensation system; one that places a premium on simplicity and
efficiency. For example, O.C.G.A. section 34-9-102(e) facilitates the
admissibility of medical reports by providing an exception to the rules

2. Id. § 34-9-107.
3. Id.
4. Id. § 7-4-12 (1997).
5. Id. § 9-15-14 (1993 & Supp. 2001).
6. Id. § 34-9-108(b) (1998 & Supp. 2001).
7. Id. § 9-15-14(a).
8. Id. § 34-9-108(b).
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of evidence that allow written medical records to be submitted in lieu of
live testimony, thereby streamlining proceedings. 9 The ability to assess
costs may tend to shift the system from one of simplicity and efficiency
to a system where the threat of "costs" will be used to protract litigation.

C. Posted Panel of Physicians

The number of physicians on a traditional Posted Panel of Physicians
was increased from four to six, unless the Board grants an exception to
an employer who demonstrates that more than four physicians is not
reasonably accessible.1 ° This amendment to O.C.G.A. section 34-9-
201(b)(1) becomes effective January 1, 2002.11

D. Claimant's Independent Medical Evaluation

O.C.G.A. section 34-9-202(e), was amended to provide that employees
are now entitled to one medical examination within 120 days of receipt
of income benefits, instead of the previous sixty days.12

E. Temporary Total Disability Benefits

O.C.G.A. section 34-9-261 was amended to increase the maximum
temporary total disability benefits from $375 per week to $400 per week,
while simultaneously increasing the minimum temporary total disability
benefit from $37.50 per week to $40 per week. 13

F. Temporary Partial Disability Benefits

O.C.G.A. section 34-9-262 was amended to increase the maximum
temporary partial disability benefit from $250 per week to $268 per
week. 4

G. Permanent Partial Disability Benefits

Permanent partial disability ratings must be based upon the American
Medical Association's Guides to the Evaluation of Permanent Impair-
ment.1" O.C.G.A. section 34-9-263(d) was updated by amendment to

9. Id. § 34-9-102(e).
10. Id. § 34-9-201(b)(1).
11. Id.
12. Id. § 34-9-202(e).
13. Id. § 34-9-261.
14. Id. § 34-9-262.
15. Id. § 34-9-263(d).
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require the use of the latest version of those guidelines, which is
currently the fifth edition.'"

H. Penalty for Late Payment of Medical Expenses

Prior to the 2001 legislative amendments, the Board had discretion to
assess a penalty of up to twenty percent of reasonable medical charges
not paid within thirty days of receipt. 7 However, O.C.G.A. section 34-
9-203(c) was amended to provide a more structured system; for charges
that are properly submitted and not paid within thirty days, but paid
within sixty days, a ten percent penalty "shall be added.""8 For charges
not paid within sixty days, but paid within ninety days, a twenty percent
penalty must be paid.19 For those charges paid after ninety days of
proper submission, not only will the twenty percent penalty be required,
but a twelve percent interest must be paid on the whole bill (including
the penalty) from the ninety-first day after the charges were due until
full payment is made.2° The penalties and interest go to the healthcare
provider.

III. PREAUTHORIZATION OF MEDICAL CARE

While preauthorization and precertification have become commonplace
in medicine, preauthorization of medical care was never a feature of the
Georgia Workers' Compensation Act. The State Board of Workers'
Compensation Rules and Regulations have provided that the failure of
an employer or its insurer to authorize or controvert a written request
for preauthorization by an authorized treating physician may result in
the waiver of any defenses to payment.22 If the employer utilizes a
Workers' Compensation/Managed Care Organization ("WC/MCO"), and
any dispute over authorization is not resolved in the WC/MCO dispute
resolution process within thirty days, the employer or its insurer shall
have no more than fourty-five days from the initial notice of the dispute
to either authorize or controvert.23

Effective July 1, 2001, the Rules and Regulations of the State Board
of Workers' Compensation implemented a new procedure that utilizes a

16. Id.
17. Id. § 34-9-203 (1998).
18. Id. § 34-9-203(c)(3) (1998 & Supp. 2001).
19. Id.
20. Id.
21. Id.
22. Ga. Bd. of Workers' Compensation R. 205(b)(4) (2001).
23. Id. R. 205(b)(3)(d).
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new Board form denominated a WC-205. 24 The form announces on its
face that "[aidvance authorization for the medical treatment or testing
of an injured employee is not required by the Georgia Workers'
Compensation Act."25 Furthermore, the treatment or testing will be
deemed preapproved if there is a failure to respond to this form within
five business days.26 If the employer or its insurer complies and
furnishes a written refusal to authorize within five days, the employer
or its insurer still must authorize or controvert the medical care within
twenty-one days of the initial request.27

IV. ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT

In Harrison v. Winn Dixie Stores, Inc. 28 the court of appeals con-
fronted a unique permutation of the rule that generally excludes
coverage for injuries occurring while an employee is either going to or
coming from work. Shane Harrison, a Winn Dixie employee, agreed to
work an unscheduled early morning shift at the Buford Winn Dixie Store
after his overnight shift at the Chamblee Winn Dixie location. While en
route from the Chamblee store, Harrison was injured in an automobile
collision. Harrison admitted that he was free to stop and eat on his way
to the Buford store, and if he arrived safely he needed to clock in before
commencing work.29

Based upon a finding that the injury did not arise out of and in the
course of employment, the Administrative Law Judge ("ALJ") held
Harrison was not entitled to benefits. The Appellate Division of the
Board and the Superior Court affirmed.3° The court of appeals agreed,
noting that it is well established that an employee is not acting in the
course of his employment when traveling to and from work.3' While
there are exceptions to the general rule, the court concluded none of the
exceptions applied to this factual scenario because "Harrison was not
required to go to the Buford store as a condition of his employment with
Winn Dixie."32

24. Id. R. 205(b)(3)(a).
25. Form WC-205, available at <http://www.state.ga.us/sbwc/about/forms/wc-205.pdf>.
26. Id.
27. Id.
28. 247 Ga. App. 6, 542 S.E.2d 142 (2000).
29. Id. at 6-7, 542 S.E.2d at 143.
30. Id. at 7, 542 S.E.2d at 143.
31. Id., 542 S.E.2d at 144.
32. Id. at 9, 542 S.E.2d at 145.
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V. THE BURDEN OF PROOF IN DISPUTES OVER COMPENSABILITY
OF MEDICAL CARE

In Smith v. Mr. Sweeper Stores, Inc.,33 the court of appeals reaffirmed
the fundamental tenant of our jurisprudence that the party seeking the
remedy bears the burden of proof when the issue of compensability of
medical care is addressed in the context of a claimant's right to medical
care under the Workers' Compensation Act.34 In 1990, while on
company business, Betty Smith was in an automobile accident. She
sought and obtained medical benefits only from her employer for the
aggravation of preexisting headaches and hypertension. Approximately
seven years later, the employer and its insurer refused to pay continuing
treatment for Ms. Smith's headaches and hypertension on the basis that
the treatment was not related to the on the job injury in 1990. Ms.
Smith disagreed and requested a hearing on the matter. Smith argued
the employer should shoulder the burden of proof when the employer
wishes to discontinue a course of treatment provided by authorized
physicians. The ALJ determined Ms. Smith had the burden and she
failed to sustain it. The appellate division adopted the award and the
superior court affirmed."5

The court of appeals agreed with the findings and conclusions of the
lower courts, but in doing so suggested that the conclusion might be
different where there is an award or a prior agreement on the issue:
"Here, there was neither an award nor an agreement approved by the
Board. On the contrary, the central issue was Smith's entitlement to
continue receiving medical services .... Smith cites no applicable
authority and we know of none that imposes the burden of proof on the
employer in these circumstances ...."36

VI. CHANGE IN CONDITION

In City of Atlanta v. Arnold," the Georgia Court of Appeals held a
police officer's retirement, while still on light duty restrictions from a
compensable on the job accident, did not demand a resumption of
temporary total disability benefits. 38 After suffering an injury in the
scope of his employment as an Atlanta police officer, Arnold returned to

33. 247 Ga. App. 726, 544 S.E.2d 758 (2001).
34. Id. at 726, 544 S.E.2d at 759.
35. Id. at 726-27, 544 S.E.2d at 759-60.
36. Id. at 729, 544 S.E.2d at 761 (citations omitted).
37. 246 Ga. App. 762, 542 S.E.2d 181 (2000).
38. Id. at 765, 542 S.E.2d at 184.
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a light-duty administrative job. Later that year, however, Arnold
applied to the city for disability retirement through the city's pension
plan. Arnold later quit work altogether, preferring to go on disability
pension rather than to continue light-duty work. 9

After Arnold's disability pension ran out in February 1998, he applied
for a resumption of workers' compensation disability benefits. At the
hearing to determine his claim, Arnold did not produce any evidence
that he had conducted a search for employment after leaving the City,
yet benefits were awarded by the ALJ.4 The court of appeals reversed,
finding that the claimant bore the burden of proof under Maloney v.
Gordon County Farms4 to show that he made a "diligent but unsuc-
cessful effort to secure employment."42 The court noted although it was
undisputed that Arnold remained under light-duty restrictions from his
compensable injury, he voluntarily elected to quit the suitable employ-
ment the City of Atlanta provided, and as a result he bore the burden of
proving that suitable employment was not otherwise available.43

In Baugh-Carroll v. Hospital Authority of Randolph County," the
employer waived its statute of limitations defense in a change in
condition claim by mistakenly asserting the all issues statute of
limitations contained in O.C.G.A. section 34-9-82. The claimant, Baugh-
Carroll, sustained a compensable injury to her right knee in 1992 while
working for the hospital authority and received both medical and
disability benefits. Six years later, Baugh-Carroll resigned her
employment and relocated to Florida. After working for a mental
hospital in Florida, doing primarily sedentary tasks, Baugh-Carroll
resigned again, claiming she suffered from unbearable pain in both
knees. She subsequently sought additional workers' compensation
benefits from the hospital authority.45

The AIJ concluded from the evidence that the claimant sustained a
superadded injury to her left knee constituting a change in condition
from the original injury of January 29, 1992.46 Ordinarily, the two year
statute of limitations contained in O.C.G.A. section 34-9-104(b) bars such
a claim, requiring the filing of applications for additional benefits from
a compensable injury not later than two years from the last date of the

39. Id. at 762, 542 S.E.2d at 182.
40. Id. at 762-63, 542 S.E.2d at 182.
41. 265 Ga. 825, 462 S.E.2d 606 (1995).
42. 246 Ga. App. at 764, 542 S.E.2d at 183.
43. Id., 542 S.E.2d at 182-84.
44. 248 Ga. App. 591, 545 S.E.2d 690 (2001).
45. Id. at 591-92, 545 S.E.2d at 692.
46. Id. at 592, 545 S.E.2d at 692.

20011 527



MERCER LAW REVIEW

income benefits payment.47 While raising a statute of limitations
defense, the employer mentioned only the all issues statute of limitations
found in O.C.G.A. section 34-9-82(a), which applies to the filing of an
initial claim for benefits; such a claim must be filed within one year of
the date of accident.48 Apparently, the employer regarded the allega-
tion of a superadded injury as an entirely new claim. The ALJ, however,
disagreed, and found the employer waived any potential statute of
limitations defense because a superadded injury is subject to the change
in condition statute of limitations.49

After the superior court reversed these conclusions, the court of
appeals reinstated the AL's decision, agreeing that the employer waived
the change in condition statute of limitations defense by not specifically
referring to it.5" In addition to noting the employer only raised the all
issues statute of limitations in its brief to the ALJ, the court further
noted the employer did not assert the change in condition statute of
limitations until its appeal to the superior court."' The court further
stated that statutes of limitations are a "privilege to the defendant, the
benefit of which it may elect to take advantage of or to waive as it
pleases."52 Although the employer raised a statute of limitations
defense, defendant waived this privilege by not referring to the specific
applicable statute of limitations. 3

Completing a case that ran a curious trail through Georgia's appellate
courts, the supreme court in Aldrich v. City of Lumber City,54 held the
language of O.C.G.A. section 34-9-104(a)(1), dealing with the Board's
authority to determine a retroactive change in condition, refers to the
date the award last established the employee's wage-earning capacity,
rather than the date the award itself concluded a change occurred.5

Aldrich originally sought workers' compensation benefits for an injury
on August 25, 1989, while employed as a police officer for the City of
Lumber City. His claim for benefits was originally denied by an ALJ,
but this decision was reversed by the appellate division of the State
Board of Workers' Compensation on May 3, 1991. Before the appellate
division ruled, however, Aldrich surreptitiously returned to work in

47. O.C.G.A. § 34-9-104(b) (1998).
48. Id. § 34-9-82(a).
49. 248 Ga. App. at 592, 545 S.E.2d at 692.
50. Id. at 594, 545 S.E.2d at 694.
51. Id.
52. Id. at 592, 545 S.E.2d at 693 (citing Davis v. Betsill, 178 Ga. App. 730, 344 S.E.2d

525 (1986)).
53. Id., 545 S.E.2d at 692.
54. 273 Ga. 461, 542 S.E.2d 102 (2001).
55. Id. at 464, 542 S.E.2d at 105.
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1991, and continued to work in 1992 even though he was receiving
disability benefits. Aldrich continued to receive benefits until 1994,
when he filed another claim for workers' compensation benefits arising
out of employment as a City of Alamo police officer. At another hearing
to determine the claimant's entitlement to benefits, as well as the
employer's right to repayment of benefits paid while Aldrich was
working, the ALJ concluded Aldrich's testimony was less than credible
and that he had engaged in deceptive behavior. The AL denied
Aldrich's demand for additional benefits, and ordered Aldrich to return
the benefits he received since February 7, 1991, the date he originally
returned to work.56

O.C.G.A. section 34-9-104(a)(1) provides:

The term "change in condition" means a change in the wage-earning
capacity, physical condition, or status of an employee or other
beneficiary covered by this chapter, which change must have occurred
after the date on which the wage-earning capacity, physical condition,
or status of the employee or other beneficiary was last established by
award or otherwise."

The supreme court held that this code section limits the Board's
authority to determine a change in condition beyond the date of the
award previously establishing the claimant's wage earning capacity."8

As a result, the Board was powerless to find that a change in condition
occurred prior to the appellate division's decision on May 3, 1991, even
though the undisputed evidence demonstrated the claimant returned to
work, and therefore, fraudulently received disability benefits from
February 7, 1991, through May 3, 1991."9 The supreme court noted
that their ruling did not prevent employers from recovering benefits paid
prior to the most recent award, but to do so an employer must pursue
such a recovery outside the workers' compensation system through an
action in civil court for fraud.6°

The decision in Aldrich leaves open the question of how a claimant
might recover benefits where an appellate division decision overturns an
award of benefits by an ALJ, even though undisputed medical evidence
may establish the claimant's disability subsequent to the ALJ hearing
and prior to the appellate division decision. Indeed, if the example is
extended to include appeals all the way to the supreme court, a

56. Id. at 462, 542 S.E.2d at 103-04.
57. O.C.G.A. § 34-9-104(a)(1) (1998).
58. 273 Ga. at 463-64, 542 S.E.2d at 104-05.
59. Id.
60. Id. at 465, 542 S.E.2d at 105.
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substantial gap may now exist during which both parties to a workers'
compensation claim would be precluded from pursuing a remedy within
the workers' compensation system. While such cases might well be rare,
legislative action may be necessary to correct this flaw.

VII. CREDITS FOR RETIREMENT DISABILITY

In City of Waycross v. Holmes,6 the Georgia Supreme Court held the
provision of O.C.G.A. section 34-9-243(b) that allows a credit against
workers' compensation benefits for a disability plan, does not apply to
disability retirement plans.62 After sustaining a compensable workers'
compensation injury, Holmes elected to apply for, and was awarded,
disability benefits through the city's retirement plan. In contrast to the
supreme court's decision in Aldrich,63 the court stated: "In construing
a statute, a primary rule is that the courts must try to ascertain the
purpose and intent of the legislature and then try to construe the law to
implement that intent."6 4  The court also stated "[tihe Workers'
Compensation Act is a humanitarian measure which should be liberally
construed to effectuate its purpose."" This is directly contrary to
O.C.G.A. section 34-9-23 that provides: "The provisions of this chapter
shall be construed and applied impartially to both employers and
employees."66 In any event, the court construed O.C.G.A. section 34-9-
243(b) "liberally," and found that an employer may not take credit
against workers' compensation benefits for retirement disability benefits
even though such a plan may be partially or fully funded by the
employer.67 The provisions of O.C.G.A. section 34-9-243(b) that entitle
an employer to a credit against workers' compensation benefits for
payments "received by the employee only pursuant to an employer
funded disability plan, wage continuation plan, or disability insurance
policy" established or maintained by the same employer are inapplicable
if the disability benefits are part of a retirement plan.68

61. 272 Ga. 488, 532 S.E.2d 90 (2000).
62. Id. at 489, 532 S.E.2d at 91.
63. See supra text accompanying notes 54-60. In Aldrich the court emphasized that

where the language of a statute is clear, unambiguous, and does not lead to any absurd or
impractical consequences, the court is prohibited from construing the statute differently
from its terms. 273 Ga. at 464, 542 S.E.2d 105 (citations omitted).

64. 272 Ga. at 489, 532 S.E.2d at 91.
65. Id.
66. O.C.G.A. § 34-9-23 (1998).
67. 272 Ga. at 489, 532 S.E.2d at 91.
68. Id.
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VIII. COVERAGE

In Hitchcock v. Jack Wiggins, Inc.,6 9 the court of appeals considered
for the first time a 1996 amendment to the Act that affects how
corporate officers are to be treated when considering whether a
corporation has a sufficient number of employees to require coverage
under the Act.7"

O.C.G.A. section 34-9-2(a) requires employers to maintain workers'
compensation coverage if they have three or more employees regularly
in service.71  Corporate officers are considered employees for the
purpose of counting employees unless they elect to exempt themselves
from coverage." In 1996, the Georgia legislature amended O.C.G.A.
section 34-9-2.1 to add a provision specifying the effect of corporate
officer exemptions on counting employees for workers' compensation
coverage:

Any employer subject to this chapter pursuant to subsection (a) of Code
Section 34-9-2 before the filing of any exemptions shall remain subject
to this chapter without regard to the number of exemptions filed.
However, in the event that there shall be no covered employees once
exemptions are elected, no coverage shall be required unless and until
additional employees are employed.73

The employer in Hitchcock denied coverage because one of its
corporate officers exempted himself from coverage, which resulted in the
company having less than three employees. 74 The court of appeals
affirmed the decision of the ALJ that the employer failed to prove the
alleged exemption was properly filed. 75  The ALJ concluded the
corporate officer, Wiggins, testified vaguely about whether the exemption
was properly filed and the court of appeals determined this was
sufficient under the "any evidence" standard of review.76

The court also held, however, that even if the corporate exemption was
properly filed, the employer would still be subject to the Act because

69. 249 Ga. App. 845, 549 S.E.2d 806 (2001).
70. Id. at 848, 549 S.E.2d at 808-09.
71. O.C.G.A. § 34-9-2(a) (1998).
72. Dennison v. G & M Quality Builders, Inc., 178 Ga. App. 548, 549, 343 S.E.2d 786,

787 (1986). Although Dennison has been overruled on points of law, it has not been
overruled with respect to the proposition for which it is being cited here. As to that
proposition, Dennison is still good law.

73. O.C.G.A. § 34-9-2.1 (1998).
74. 249 Ga. App. 845-46, 549 S.E.2d at 807.
75. Id. at 848, 549 S.E.2d at 809.
76. Id. at 846-47, 549 S.E.2d at 807-08.
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corporate exemptions cannot reduce the employee count unless they
reduce the count to zero. 7 Under the court's interpretation of O.C.G.A.
section 34-9-2.1(a)(3), "[olnce an additional employee is hired, corporate
officers must be included in the total employee count regardless of
whether they are personally exempt."0

IX. EXCLUSIVE REMEDY

The court of appeals addressed three cases involving the exclusive
remedy provisions of the Act. In Betts v. Medcross Imaging Center,
Inc.," several former employees filed suit in superior court alleging
intentional infliction of emotional distress resulting from anxiety and
severe depression stemming from their concern of injury due to alleged
radiation exposure. The employees preserved their claims for physical
injuries by filing notices of claims with the Georgia State Board of
Workers' Compensation, and admitted they had not yet suffered any
physical injury.8"

The employees specified they resigned from their jobs because they
learned they had been exposed to excess levels of radiation, the employer
intentionally refused to install federally mandated lead shielding, and
they should have been provided with dosimeter badges to measure the
levels of radiation to which they were exposed. The employees claimed
they suffered extreme anxiety and severe depression as a result of the
allegedly hazardous exposure."

The trial court granted summary judgment to the employer and the
corporation's owner, stating that the exclusive remedy provisions of the
Act barred the employees' claims against the employer and its owner
(acting as an "alter ego" of his corporation), and their damages were too
remote, speculative, and tenuous to sustain a recovery.8 2

Although the employees claimed the intentional infliction of emotional
distress claims were not covered by the Act, the court of appeals found
that these claims essentially sought redress based on the potential for
future physical injury, and therefore they would be subject to the
exclusivity provisions of the Act.83 The court distinguished this case
from Oliver v. Wal-Mart Stores, Inc.,84 which dealt with claims of

77. Id. at 848, 549 S.E.2d at 808.
78. Id.
79. 246 Ga. App. 873, 542 S.E.2d 611 (2000).
80. Id. at 873-74, 542 S.E.2d at 613.
81. Id. at 873, 542 S.E.2d at 613.
82. Id. at 874, 542 S.E.2d at 613.
83. Id. at 875, 542 S.E.2d at 614-15.
84. 209 Ga. App. 703, 434 S.E.2d 500 (1993).
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slander and intentional infliction of emotional distress resulting from an
employee being accused of taking a ten cent cup of ice without paying for
it, because in Oliver the only injuries were purely nonphysical." In
Betts, however, the employees' claims were "inextricably linked to their
claims of future physical injury."6

In a second case appealing summary judgment for the employer, the
court reviewed and reiterated the "ingress and egress" rule. In Rockwell
v. Lockheed Martin Corp.," the employee filed suit against Lockheed
Martin for injuries sustained after she fell in the Lockheed parking lot.
The employee, however, was on her scheduled lunch break, and was not
conducting her employer's business. A Lockheed representative told the
employee she did not have a claim for workers' compensation benefits,
so she filed suit in tort against Lockheed alleging negligence as well as
nuisance and fraud8s

In affirming summary judgment for the employer, the court noted
"[glenerally, where an employee is on a scheduled break and is not
conducting her employer's business, the Workers' Compensation Act does
not apply."9 Here, however, because the employee was in the parking
lot when she fell, the Act would apply." The "ingress and egress" rule
covers an employee who is injured in the employer's parking lot, even if
the employee is on break.9 The court also noted the employee had a
viable workers' compensation claim because she protected her claim by
filing the proper paperwork.92

In the third case, Williams v. Metropolitan Atlanta Rapid Transit
Authority,93 the employee filed a tort suit against the Metropolitan
Atlanta Rapid Transit Authority ("MARTA"), alleging MARTA was a
"common carrier," attempting to claim damages under the Georgia
Employers' Liability Act for Injury to Railroad Employees Act ("GELA"-
)94 instead of the Act. The employee, Fred Williams, suffered cata-
strophic injuries arising out of his employment with MARTA. He filed
suit against MARTA in tort; MARTA answered and raised the exclusive
workers' compensation defense. Because MARTA was a state created

85. Id. at 703-04, 434 S.E.2d at 500-01.
86. 246 Ga. App. at 875, 542 S.E.2d at 615.
87. 248 Ga. App. 73, 545 S.E.2d 121 (2001).
88. Id. at 73, 545 S.E.2d at 121-22.
89. Id., 545 S.E.2d at 122 (citing Swanson v. Lockheed Aircraft Corp., 181 Ga. App. 876,

354 S.E.2d 204 (1987)).
90. Id.
91. Id. (citing Peoples v. Emory Univ., 206 Ga. App. 213, 424 S.E.2d 874 (1992)).
92. Id. at 74, 545 S.E.2d at 122.
93. 247 Ga. App. 52, 542 S.E.2d 199 (2000).
94. O.C.G.A. §§ 34-7-40 to -48 (1998).
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public authority and not a private corporation it was subject to the Act,
and the exclusivity protections of the Act required summary judgement
for MARTA."

X. FICTIONAL NEW ACCIDENT

In Cypress Co. v. Brown,96 a successor employer and insurer appealed
a decision finding them liable, rather than the original employer and
insurer, for an employee's knee injury. Mary Jean Brown worked as a
manager for different owners of Denny's Restaurants for nearly
seventeen years. She was injured in July 1997 when a restaurant floor
caved in. She felt pain and swelling in her right knee and obtained
medical treatment, paid for by DenAmerica (restaurant owner), but she
did not lose time from work nor did she seek income benefits.9 7

Ten days later DenAmerica sold the restaurant to Cypress, who hired
Brown as general manager. Over the next several months Brown's knee
worsened, in part, because she worked five twelve-hour shifts per week.
She began using crutches and eventually ceased work on April 3, 1998.
Subsequently she had several surgeries, including a knee replace-
ment. 98

The Board found that Cypress and its insurer would be responsible for
the medical and income benefits, using April 3, 1998, as the date of a
"fictional new accident." Cypress and its insurer appealed.9 9 The court
cited Central State Hospital v. James,100 the seminal case that defines
whether a claim will be addressed as a change in condition or a new
accident.101 The court stated a claim for compensation based upon a
gradual worsening of an employee's preexisting work related injury may
be classified as a "'new accident,', 10 2 and pointed out that the current
case was similar to Guarantee Mutual Insurance Co. v. Wade Invest-
ments,"'3 a "fictional new accident" case decided in 1998.104

Thus, the trend of applying a "causation" analysis to the facts to
determine which employer is liable continues in change in condition/new
accident cases. In Cypress, the court continues to suggest these fact

95. 247 Ga. App. at 52, 542 S.E.2d at 200.
96. 246 Ga. App. 804, 542 S.E.2d 544 (2000).
97. Id. at 805, 542 S.E.2d at 545.
98. Id.
99. Id.

100. 147 Ga. App. 308, 248 S.E.2d 678 (1978).
101. Id. at 311, 248 S.E.2d at 680.
102. 246 Ga. App. at 807, 542 S.E.2d at 546 (quoting Dairymen, Inc. v. Wood, 162 Ga.

App. 430, 432, 291 S.E.2d 763, 765 (1982)).
103. 232 Ga. App. 328, 499 S.E.2d 925 (1998).
104. 246 Ga. App. at 808, 542 S.E.2d at 547.

[Vol. 53



WORKERS' COMPENSATION

sensitive cases are best addressed by the ALJ, and it is likely most of
these types of cases will not be disturbed on appeal.

XI. HEART ATTACK

In Phillips Correctional Institute v. Yarbrough, °s an employer
appealed the Board's finding that an employee's death due to cardiac
dysrhythmia was caused by job related physical and mental stress.
Jeffrey Yarbrough was a prison guard. On May 11, 1997, after walking
up and down several flights of stairs to serve the inmates breakfast, he
began sweating profusely and complaining he did not feel well. Shortly
thereafter, Yarbrough collapsed, and was pronounced dead." 6

Despite two physicians agreeing Yarbrough's systemic hypertension
coupled with his obesity caused him to have a severely enlarged heart,
which predisposed him to sudden, lethal heart rhythm disturbances, the
two physicians disagreed as to whether Yarbrough's work was a
contributing factor.0 7 Dr. Kris Sperry opined that "'but for the
physical and mental stress [Yarbrough] experienced at work on that day,
he should not have died at that time."' ' Dr. A. Gordon Brandau dis-
agreed, finding the death was solely attributable to the state of the
employee's heart. 0 9

In affirming the Board, the court agreed that O.C.G.A. section 34-9-
1110 intended compensable heart injuries to be the exception not the
rule."' However, the court noted it was the fact-finder's duty to
determine whether job exertion was a contributing, precipitating factor,
and if so, the court must affirm if there is any medical evidence to
support the Board's finding."2  Because there was medical evidence

105. 248 Ga. App. 693, 548 S.E.2d 424 (2001).
106. Id. at 694, 548 S.E.2d at 425.
107. Id.
108. Id., 548 S.E.2d at 425-26.
109. Id., 548 S.E.2d at 426.
110. An injury shall not

"include heart disease, heart attack, the failure or occlusion of any of the coronary
blood vessels, stroke, or thrombosis unless it is shown by a preponderance of
competent and credible evidence, which shall include medical evidence, that any
of such conditions were attributable to the performance of the usual work of
employment."

Id. at 695, 548 S.E.2d at 426 (quoting O.C.G.A. § 34-9-1(4) (1998 & Supp. 2001)).
111. Id.
112. Id. (citing Guye v. Home Indem. Co., 241 Ga. 213,244 S.E.2d 864 (1978)) (citation

omitted).

20011



MERCER LAW REVIEW

showing Yarbrough's work was a contributing factor to the heart
injury,"3 the court affirmed the Board's finding.114

XII. LEGAL MALPRACTICE

The court of appeals addressed two cases of alleged legal malpractice,
both having to do with time limits and statutes of limitations. If
anything is suggested by the outcome of these two cases, it is the legal
practitioner should exercise diligence and prompt action in protecting
time deadlines.

In the first case, Harrison v. Deming, Parker, Hoffman, Green &
Campbell,115 the court of appeals provided an interesting discussion of
(but declined to specifically interpret) O.C.G.A. section 34-9-100(c) that
provides "any application for hearing filed with the board... for which
no hearing is conducted for a period of five years shall automatically
stand dismissed.""' In Harrison, the employee filed a malpractice
claim against the Deming firm alleging her lawyers failed to pursue her
workers' compensation case in a timely manner, thus causing her to lose
her right to a hearing.1

Harrison filed an initial pro se claim received by the Board on
February 7, 1991. Because the case was controverted by her employer,
Harrison hired a lawyer who withdrew her hearing request on March 8,
1991. Another hearing was requested, but the case was again removed
from the trial calendar in October 1991. Subsequently, Harrison's first
lawyer withdrew from the case. Thereafter, Harrison hired the Deming
firm, which filed for a hearing on February 10, 1993. On March 29,
1997, after several postponements, the Deming firm also withdrew as
her counsel and returned Harrison's file to her on April 4, 1997. s

The employer filed a motion to dismiss the claim, citing O.C.G.A.
section 34-9-100(c), and the ALJ agreed, pointing out that more than five
years elapsed since the original hearing request was filed on February
7, 1991. After reconsidering the award, the ALJ dismissed the claim on
May 14, 1997. The appellate division affirmed the award.1' 9

Harrison appealed to the Fulton County Superior Court, which entered
an order reversing the Board's dismissal of the claim, but affirmed the
dismissal of the request for hearing. The court found that the five years

113. See Sewell v. Bill Johnson Motors, Inc., 213 Ga. App. 853, 446 S.E.2d 239 (1994).
114. 248 Ga. App. at 695-96, 548 S.E.2d at 426.
115. 246 Ga. App. 471, 541 S.E.2d 407 (2000).
116. O.C.G.A. § 34-9-100(c) (1998 & Supp. 2001).
117. 246 Ga. App. at 472, 541 S.E.2d at 407.
118. Id. at 472-73, 541 S.E.2d at 408.
119. Id. at 473, 541 S.E.2d at 408.
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did not run from the latest request for hearing (as contended by the
employee), but from the earliest request. To do otherwise, the court
reasoned, would allow claimants to restart the five year period at will
simply by withdrawing one request for a hearing and filing another. 2 °

After the superior court granted the award, Harrison filed for yet
another hearing with the Board, but that hearing was denied. Thereaf-
ter, Harrison filed a legal malpractice claim in Gwinnett County against
the Deming firm. The firm moved for summary judgment, on the reason
that the interpretation of O.C.G.A. section 34-9-100 was not clear or well
settled, and therefore could not be the basis of a legal malpractice claim.
The Gwinnett Superior Court agreed, noting that while the Act
distinguished between a "claim" and a "hearing," the interpretation of
the term "any application" in O.C.G.A. section 34-9-100 was neither clear
nor well settled.'2 '

The court of appeals declined to actually interpret whether the five
year period ran from the last application for hearing or the first, but
agreed that summary judgment for the Deming firm was proper 122

because the law was not settled, and an attorney acting in good faith
and to the best of his knowledge will be insulated from liability for
adverse results. 23

In the second case, Sapp v. Coshatt,124 an employee brought suit
against his lawyers alleging the lawyers failed to file a claim for him
within the one year statute of limitations. The employee (Coshatt) was
injured in March 1997, and later hired Gregory Sapp and Calhoun &
Associates in August 1997 to represent him. A workers' compensation
claim was never filed. Thus, Coshatt filed a legal malpractice suit based
upon the failure to file before the application of the one year statute of
limitations.

1 25

Sapp and Calhoun & Associates filed a motion to dismiss, alleging
Coshatt's action was premature because his workers' compensation claim
was not adjudged barred by the one year statute of limitations. The
trial court denied the motion stating the statute of limitations on
Coshatt's claim for legal malpractice began to run when the statue of
limitations on his original claim expired without suit being filed against
his employer. 26  The law firm appealed, but the court of appeals

120. Id.
121. Id. at 474, 541 S.E.2d at 409.
122. Id. at 474-75, 541 S.E.2d at 409.
123. Id. (citing Daugherty v. Jarrett, 239 Ga. App. 466, 521 S.E.2d 406 (1999)).
124. 245 Ga. App. 549, 538 S.E.2d 193 (2000).
125. Id. at 549-50, 538 S.E.2d at 193. See O.C.G.A. § 34-9-82(a) (1998).
126. 245 Ga. App. at 550, 538 S.E.2d at 193-94.
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affirmed the trial court's ruling because the remote possibility Coshatt's
employer might fail to raise the statute of limitations defense did not
justify putting Coshatt to the trouble and expense of bringing a time-
barred suit against his employer as a precondition to maintaining the
malpractice action. 127

XIII. OCCUPATIONAL DISEASE
The employee in stating a claim for workers' compensation benefits

resulting from occupational disease, must not only prove the disease
"arose out of' and "in the course of" his employment, but he also must
prove five specific elements. 128  Among these elements is that the
disease from which he suffers "is not an ordinary disease of life to which
the general public is exposed."129 McCarty v. Delta Pride30 clarifies
exactly how the Board should define "the general public" when consider-
ing occupational disease cases.

McCarty's employer sent him to Belize in Central America, to install
irrigation pipes on a banana plantation. McCarty became ill and, upon
his return to Georgia, was diagnosed with malaria. At the hearing,
McCarty's medical expert testified that malaria was not considered a
disease of life to which the general public in Georgia would be exposed,
insofar as malaria had been eradicated in the United States. However,
he stated that malaria was a disease that everyone in Belize was
exposed to, regardless of whether they were at work.'

127. Id. at 551, 538 S.E.2d at 194.
128. O.C.G.A. § 34-9-280(2) (1998) provides:

"Occupational disease" means those diseases which arise out of and in the course
of the particular trade, occupation, process, or employment in which the employee
is exposed to such disease, provided the employee or the employee's dependents
first prove to the satisfaction of the State Board of Workers' Compensation all of
the following:
(A) A direct causal connection between the conditions under which the work is
performed and the disease;
(B) That the disease followed as a natural incident of exposure by reason of the
employment;
(C) That the disease is not of a character to which the employee may have had
substantial exposure outside of the employment;
(D) That the disease is not an ordinary disease of life to which the general public
is exposed;
(E) That the disease must appear to have had its origin in a risk connected with
the employment and to have flowed from that source as a natural consequence.

Id.
129. Id. § 34-9-280(2)(D).
130. 247 Ga. App. 734, 545 S.E.2d 117 (2001).
131. Id. at 734-35, 545 S.E.2d at 118.
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The ALJ denied benefits, in part because it found that malaria was an
ordinary disease of life.132  The appellate division reversed, and
granted McCarty's claim for benefits. 3 ' Focusing on the "ordinary
disease of life" analysis, the three judge panel held: "A reasonable and
logical interpretation of this section, which is consistent with the intent
of the Georgia General Assembly, is for the section to apply to ordinary
diseases of life to which the general public of Georgia is exposed."13 4

On appeal, however, the superior court reversed the appellate division's
award, finding the appellate division improperly supplemented the
statute by requiring the disease be one to which the general public of
Georgia is exposed.'35

The court of appeals agreed with the appellate division's interpretation
of the statute, and chided the superior court for reconsidering the
evidence in accordance with its own viewpoint.'36 The court noted the
interpretation of a statute by the very agency charged with administer-
ing it must be given "great weight and deference," unless contrary to
law.3 7 The Board's interpretation of the "ordinary disease" require-
ment was consistent with both the beneficent purposes of the Act to
protect injured employees, and Georgia constitutional limitations upon
the General Assembly's legislative powers for the welfare of the
state. 3 8 It seems to be a matter of common sense, as well as a matter
of law under McCarty that malaria is a disease that an American
employee is not ordinarily exposed to because there is virtually no
chance of contracting this disease in Georgia or in the United States.

XIV. STATUTORY EMPLOYER

In July 2000, the court of appeals issued two statutory employer
decisions. The first, Medders v. Smith,3 ' involves an employee's
attempt to find an insured party to cover his on-the-job injury through
the statutory employer code section, 140 or otherwise. Conaway, a home
builder, and Kessler, a subdivision owner, entered into an agreement
whereby Conaway would frame houses on Kessler's property. Conaway

132. The ALJ also found, in denying the claim, that parts (B), (C), (D), and (E) of
section 34-9-280(2) were not proven by the employee. Id. at 735, 545 S.E.2d at 118.

133. Id., 545 S.E.2d at 119.
134. Id. at 737, 545 S.E.2d at 120.
135. Id. at 735, 545 S.E.2d at 119.
136. Id. at 737, 545 S.E.2d at 120.
137. Id.
138. Id.
139. 245 Ga. App. 323, 537 S.E.2d 153 (2000).
140. See O.C.G.A. § 34-9-8 (1998).
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hired James Smith (doing business as James Smith Construction) to
frame the houses. Following completion of the first house, Smith and
Conaway agreed Conaway would provide Smith's employees with
workers' compensation coverage if Smith would waive charges for certain
"extras" on the houses. One of Smith's employees, Medders, was injured
on the job. Smith did not have any workers' compensation insurance
coverage and Conaway failed to purchase any such coverage for Smith's
employees, contrary to what he had agreed to do.'41

Medders brought a claim against Smith as his immediate employer,
and against Conaway and Kessler as his statutory employers, pursuant
to O.C.G.A. section 34-9-8.142 Medders sued Conaway, Inc. (a company
owned by Conaway's wife, run by Conaway, and involved in building
speculative houses elsewhere) and Kessler's company, Cabinets Plus, as
statutory employers. He also asserted a claim for equitable estoppel
against Kessler and Conaway. Finally, Medders argued Kessler was
liable to him under principles of joint venture and partnership.'43

The ALJ found James Smith solely liable to the employee. The ALJ
held Conaway and Kessler could not be statutory employers because
they each had fewer than three employees, and were not covered by the
provisions of the Act. 4 4  Moreover, the ALJ found Conaway and
Kessler were not estopped from denying coverage to Medders because
Medders did not take any prejudicial action based on Conaway's or
Kessler's assurances regarding workers' compensation coverage.
Medders simply continued to perform the same work he was already
performing prior to being assured he was covered in case of injury.'45

The court of appeals affirmed the ALJ's findings as to the inapplicabil-
ity of the statutory employer code section to Conaway and Kessler.4 6

It also agreed with the Board that Conaway, Inc. had no connection to
the project where Medders was injured, and that Kessler and his
company had no involvement in the decision regarding workers'
compensation coverage for Smith's employees.4 7 Therefore, the court
affirmed the Board's denial of benefits against those entities.'48

Nevertheless, the court managed to provide workers' compensation
insurance coverage for Medders' injury. 149 The court held Conaway

141. 245 Ga. App. at 323-24, 537 S.E.2d at 155.
142. O.C.G.A. § 34-9-8.
143. 245 Ga. App. at 324, 537 S.E.2d at 155.
144. See O.C.G.A. § 34-9-2(a) (1998).
145. 245 Ga. App. at 325, 537 S.E.2d at 155-56.
146. Id. at 326, 537 S.E.2d at 156-57.
147. Id.
148. Id.
149. Id., 537 S.E.2d at 156.
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was, in fact, equitably estopped from denying workers' compensation
coverage to Medders: "Whether Medders took some action to change his
position prejudicially was a question of fact for the ALJ, and then for the
appellate division, which decided the question adversely to Con-
away."150 Thus, even though Medders was not able to climb the
statutory employment "ladder," thanks to the court of appeals, he was
able to find compensation for his on the job injury.

The second statutory employer decision, issued ten days after Medders,
dealt with the circumstances under which a general contractor might or
might not be protected from tort liability against an injured sole
proprietor. In Kaplan v. Pulte Home Corp.,"' plaintiff, a subcontractor
of Pulte Homes, was hired to do cabinetry by Kitchen & Bathworld. One
cold December day, plaintiff (Kaplan) went to a new house to complete
some of his work. He slipped, fell, and was injured, after another
subcontractor of Pulte had just pressure washed the driveway of the
home, and treacherous "black ice" had formed on the driveway. Kaplan
received workers' compensation benefits from a policy he purchased to
cover himself, and brought suit against Pulte in tort asserting a
premises liability claim.'52 Pulte asserted immunity from tort liability
because it was Kaplan's statutory employer under O.C.G.A. section 34-9-
8,153 so as to trigger the exclusive remedy provisions of the Act. 5 4

The trial court agreed and granted summary judgment to Pulte.155

However, the court of appeals reversed. 5 ' First, the court cited the
three specific exceptions to an employee's right to sue a third party in
tort, set forth in O.C.G.A. section 34-9-11,157 noting that Pulte did not
fall under any of those exceptions.5 8  Second, the court considered
whether the general contractor was Kaplan's statutory employer under
the facts and circumstances of this case, such that it would be entitled
to the tort immunity granted by O.C.G.A. section 34-9-8.1'9 The court
noted Kaplan was an independent contractor under the definition in

150. Id.
151. 245 Ga. App. 286, 537 S.E.2d 727 (2000).
152. Id. at 286-87, 537 S.E.2d at 728-29.
153. O.C.G.A. § 34-9-8.
154. See id. § 34-9-11 (1998).
155. 245 Ga. App. at 286, 537 S.E.2d at 728.
156. Id.
157. O.C.G.A. § 34-9-11(a) (1998). These are (1) "an employee of the same employer,"

(2) "any person who, pursuant to a contract or agreement with an employer, provides
workers' compensation benefits to an injured employee," or (3) a "construction design
professional." Id.

158. 245 Ga. App. at 287, 537 S.E.2d at 729.
159. Id.
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O.C.G.A. section 34-9-2(e), 16
" and he had a written agreement with the

subcontractor, Kitchen & Bathworld, which expressly made him an
independent contractor. 6' In addition, he was required to obtain his
own workers' compensation coverage under O.C.G.A. section 34-9-2.2162

as a sole proprietor and to elect coverage for himself as an employee of
his own company.163 Kaplan had done both. The court, further, stated
neither Pulte nor Kitchen & Bathworld provided workers' compensation
benefits to Kaplan, and neither was legally obligated to do so unless
Kaplan's own insurer did not pay.164  Summing up its findings, the
court of appeals held:

For purposes of [O.C.G.A. section] 34-9-8(a), Kaplan was not the
employee of either Pulte or Kitchen & Bathworld, because he was an
independent contractor-sole proprietor of the subcontractor and not an
employee of the subcontractor or even a subcontractor of the principal
or general contractor. An independent contractor is not entitled to
workers' compensation benefits from his principal. As an independent
contractor-sole proprietor, Kaplan was not an employee of anyone and
not entitled to workers' compensation benefits from anyone else other
than himself, since he made the proper election with notice and
premium payment.1

6 5

Because Kaplan was not an employee, Pulte was not entitled to tort
immunity as his statutory employer.

The legacy of Kaplan will likely prove to be twofold. On one hand, it
is a good decision for general contractors who want to avoid liability for
payment of workers' compensation benefits to a sole proprietor-indepen-
dent contractor who is injured in the course of his employment. On the
other hand, it leaves general contractors open to exposure for common
law tort liability, and serves to further dilute the exclusive remedy
provisions of the Act. 166

160. O.C.G.A. § 34-9-2(c) (1998).
161. 245 Ga. App. at 287, 537 S.E.2d at 729.
162. O.C.G.A. § 34-9-2.2 (1998).
163. 245 Ga. App. at 287, 537 S.E.2d at 729.
164. Id. at 287-88, 537 S.E.2d at 729.
165. Id. at 288, 537 S.E.2d at 729 (citations omitted).
166. For an indepth discussion of the exclusive remedy doctrine, see generally H.

Michael Bagley et al, Workers' Compensation, 51 MERCER L. REV. 549, 552 (1999) and H.
Michael Bagley et al, Workers' Compensation, 52 MERCER L. REV. 505, 507 (2000).
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XV. SUBROGATION

With the return of workers' compensation subrogation to Georgia in
the 1992 legislative changes,"' there has been a steady increase in the
number of appellate court decisions dealing with various aspects of the
subrogation process. This survey period brought three such decisions,
each of which focused in large part upon the "fully and completely
compensated" prerequisite to recovery on a subrogation lien.'68

Anthem Casualty Insurance Co. v. Murray6 9 highlights how crucial
it is for the employer or insurer to intervene in a third party action in
order to offer definite proof that the injured employee has been "'fully
and completely compensated.""'7 Murray was injured while working
at General Manufactured Housing, Inc. ("GMH") when he fell through
a skylight in the roof. Anthem paid him workers' compensation benefits
but agreed that it would not intervene in his third party suit, provided
that Murray would recognize the subrogation lien if he recovered from
the third party, and that he would not settle with the third party
without Anthem's approval. Murray and his wife sued GMH for $5
million, and after trial the jury awarded him $1.5 million in a general
verdict. GMH paid the judgment but paid nothing to Anthem. Murray
likewise paid nothing on Anthem's subrogation lien.' 7'

When Anthem sued Murray to seek recovery of its lien, Murray
asserted he had not been fully and completely compensated by the jury's
verdict, and the insurer was, therefore, not entitled to satisfaction. The
trial court granted summary judgment to Murray on the ground no
evidence was shown of full and complete compensation in the general
verdict form. 172  The court of appeals pointed out the "difficulty of
determining whether the employee has been fully and completely
compensated when a general verdict form is used," and warned that it
was the employer/insurer's responsibility to ensure that a special verdict
form was used.'17  In analyzing the propriety of summary judgment,

167. See O.C.G.A. § 34-9-11.1 (1998). See generally H. Michael Bagley, Workers'
Compensation, 44 MERCER L. REV. 457, 465 (1992).

168. O.C.G.A. section 34-9-11.1(b) states that an employer/insurer's subrogation lien:
"shall only be recoverable if the injured employee has been fully and completely
compensated, taking into consideration both the benefits received under this chapter and
the amount of the recovery in the third-party claim, for all economic and noneconomic
losses incurred as a result of the injury." Id.

169. 246 Ga. App. 778, 542 S.E.2d 171 (2000).
170. Id. at 780, 542 S.E.2d at 173 (quoting O.C.G.A. § 34-9-11.1(b) (1998)).
171. Id. at 778-79, 542 S.E.2d at 172-73.
172. Id. at 780-81, 542 S.E.2d at 174.
173. Id. at 780, 542 S.E.2d at 173-74.
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the court found questions of fact were presented because some evidence
on both sides supported a finding of what constituted full and complete
compensation in this case: Murray admitted in his brief full and
complete recovery would be the jury's verdict, plus twenty percent, while
Anthem averred it already paid benefits in that approximate amount to
Murray.174 The employer/insurer was fortunate that the court in this
case remanded to the trial court for additional findings, instead of
simply denying its subrogation lien.'75 Had Anthem been involved in
the third party action from the outset, it would not have run the risk of
such summary invalidation of its lien.

Anthem also answers the question of what duty a third party
tortfeasor has to an employer/insurer to satisfy its subrogation lien. In
addition to suing Murray, Anthem also sued GMH to recover on its
subrogation lien. 7" The court held that GMH had no duty to reim-
burse Anthem.'77 The subrogation statute, the court reasoned, gave
the employer/insurer a right to sue the responsible third party, which
right was derivative from the injured employee's right.'78 There was
no right in the employer/insurer, statutory or otherwise, to bring an
independent cause of action against that third party.'79 Moreover, the
court noted, Anthem chose not to exercise its right to sue GMH by
intervening in the suit.' Despite GMH's knowledge of the existence
of a subrogation lien, GMH was not required to assume the asserted lien
was valid and enforceable, especially in view of the "full and complete
compensation" requirement."8 '

Another full and complete compensation case is Liberty Mutual
Insurance Co. v. Johnson.12 In Liberty Mutual the employee suffered
serious injuries in an on the job auto accident and received approximate-
ly half a million dollars in workers' compensation benefits from his
employer's insurer, Liberty Mutual. When he died sixteen months after
the accident, his estate and family sued the other driver for the personal
injuries and wrongful death, ultimately settling their claims for $3.2
million. The trial court approved the settlement and entered a finding
that the $3.2 million plus the workers' compensation payments did not
fully and completely compensate plaintiffs for their losses arising out of

174. Id. at 780-81, 542 S.E.2d at 174.
175. Id. at 781, 542 S.E.2d at 174.
176. Id. at 779, 542 S.E.2d at 173.
177. Id. at 781-82, 542 S.E.2d at 175.
178. Id. at 782, 542 S.E.2d at 175.
179. Id.
180. Id.
181. Id. at 783, 542 S.E.2d at 175-76.
182. 244 Ga. App. 338, 535 S.E.2d 511 (2000).
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the on the job accident. When Liberty Mutual and the employer found
out about the impending settlement, they intervened and asserted their
subrogation rights against those monies. The trial court held an
evidentiary hearing on the issue of full and complete compensation. The
trial court found Liberty Mutual and the employer did not meet their
burden of proof, and concluded the original finding of no full and
complete compensation should stand.'83

On appeal, Liberty Mutual argued it had a constitutional right to a
jury trial on the question of whether plaintiffs had been fully and
completely compensated." 4 The court of appeals adamantly disagreed:

The Georgia constitutional right to a jury trial merely guarantees the
continuance of the right as it existed at common law or by statute at
the time the constitution was originally adopted. Just as the right did
not apply to cases arising under the later-adopted workers' compensa-
tion statutory scheme, it does not apply to the 1992 act amending that
statutory scheme to create a subrogation lien.185

Liberty Mutual also argued that Johnson's family and estate were fully
and completely compensated by the settlement because, given the fact
that there was no stipulation that Johnson died as a result of the on the
job injuries as opposed to other causes, his future lost wages should not
have been factored in as part of plaintiff's economic losses.'86 It was,
the court stated, the employer/insurer's burden to establish the
employee's death was not part of the losses resulting from the compensa-
ble accident. 7 As a result, the court of appeals affirmed the trial
court's denial of Liberty Mutual's subrogation lien. 8

A third opinion, Hammond v. Lee,"8 9 seems to imply that full and
complete compensation might never exist as to an injured employee's
compensation for past lost wages. Plaintiff, Hammond, was injured in
a car accident and received medical and lost time benefits from Travelers
Insurance Company.9 When she brought suit against the driver who
hit her, Travelers intervened pursuant to O.C.G.A. section 34-9-11.1191
to enforce its subrogation lien against any damages she might receive.
In a bifurcated trial, the jury awarded Hammond $2,165 for lost wages,

183. Id. at 338-39, 535 S.E.2d at 512-13.
184. Id. at 340, 535 S.E.2d at 513.
185. Id., 535 S.E.2d at 513-14.
186. Id. at 340-41, 535 S.E.2d at 514.
187. Id. at 341, 535 S.E.2d at 514.
188. Id.
189. 244 Ga. App. 865, 536 S.E.2d 231 (2000).
190. Id. at 865, 536 S.E.2d at 232.
191. O.C.G.A. § 34-9-11.1 (1998).
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$3,343 for medical expenses, and $2,500 for pain and suffering. The
trial court, subsequently, found Hammond to be fully and completely
compensated for all economic and noneconomic losses as a result of the
injury, and that Travelers was therefore entitled to recover on its lien.
The trial court entered judgment in favor of plaintiff, and ordered all
sums recovered by her for lost wages and medical expenses, less
appropriate attorney fees, to be paid to Travelers. 19 2

Hammond appealed, arguing the workers' compensation insurer was
not entitled to her recovery for lost wages and medical expenses because
she was not fully and completely compensated. 93 The court of appeals
found no error in the award of a subrogation lien to Travelers for the
medical expenses recovered. 9 a Hammond testified her total medical
expenses from the injury were approximately $47,500, and she paid
$3,343 for treatment. The evidence also showed Travelers paid almost
$59,000 in medical expenses on Hammond's behalf as a result of the
injury.'95 The court held, the jury's finding that Hammond was fully
and completely compensated as to her medical damages was supported
by the evidence.'96

With respect to the insurer's recovery on Hammond's lost wages,
however, the court of appeals did not agree with the lower court that the
subrogation lien was valid. 97  Hammond had been paid weekly
workers' compensation income benefits by Travelers for approximately
four years. Despite the fact this was a significant dollar amount for lost
wages, she was still suffering from a partial loss of income, because only
two-thirds of her preinjury average weekly wage was paid by Travel-
ers. 198 As a result, the court found there was no evidence to support
the jury's verdict Hammond was fully and completely compensated as to
her lost wages.'99 This holding will make it more difficult for an
insurer to assert its subrogation rights on wage loss recoveries because
in every instance the employee will have been paid only a portion of his

192. 244 Ga. App. at 865-67, 536 S.E.2d at 232-34.
193. Id. at 867, 536 S.E.2d at 234. Hammond also argued that the bifurcation of the

trial was erroneous, but the court disagreed, stating Hammond had to try her claim for
damages in the first phase and obtain a favorable verdict without reference to the collateral
source benefits paid by Travelers. In the second phase, Travelers had to present evidence
of its lien and prove that Hammond had been fully and completely compensated by the jury
verdict. Id. at 868-69, 536 S.E.2d at 234-35.

194. Id. at 868, 536 S.E.2d at 234.
195. Id.
196. Id.
197. Id.
198. Id. at 867, 536 S.E.2d at 234.
199. Id.
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usual wages following the accident, pursuant to the express terms of the
Act.

2°°

200. See O.C.G.A. § 34-9-260 (1989 & Supp. 2001).
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