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This Article summarizes the major cases and legislative enactments
relating to Georgia fiduciary law during the period from June 1, 2000
through May 31, 2001.' Fiduciary law encompasses a wide variety of
topics. This Article discusses cases and statutes that deal with
decedents' estates, trusts, guardianships, life insurance, powers of
attorney, and joint bank accounts.2 Because many of the cases contain
discussions of two or more of these topics, the categorizations used to
organize this Article are somewhat artificial. Where feasible, cross
references have been added to aid the reader in coordinating all of the
current cases that discuss a particular issue.
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1. A few of the cases described in this Article refer to Georgia's Probate Code as it
existed prior to the extensive revisions that became effective on January 1, 1998.
References in this Article to "former" code sections will refer to the pre-1998 Probate Code
and all other citations will be to the Revised Probate Code of 1998, O.C.G.A. sections 53-1-1
to 53-11-11 (1997 & Supp. 2000). The revised code may be officially cited as the "Revised
Probate Code of 1998." O.C.G.A. § 53-1-1 (1997 & Supp. 1999).

2. Cases involving the federal taxation of decedents' estates are beyond the scope of this
Article. In this context, however, it is worth noting that during the reporting period the
United States Tax Court decided a case in favor of a Georgia decedent's estate. See
Lassiter v. Comm'r, 80 T.C.M. (CCH) 541 (2000). The case contains interesting discussions

of Georgia law relating to trusts, trustees, and disclaimers.
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MERCER LAW REVIEW

I. RECENT DECISIONS OF NOTE

A. Will Caveats

1. Burden of Proof, Standard of Proof, and Admissibility of
Evidence. In order to become operative as an instrument that passes
title to a testator's property, a testator's will must be probated.3 The
purpose of probate is to prove that the instrument offered is in fact the
testator's last will and testament. When a will is presented for probate,
certain interested persons have the opportunity to contest or "caveat" the
will.4 When a caveat is filed, questions often arise regarding admissibil-
ity of evidence, the burden of proof, and the standard of proof.

The first two of these issues were addressed by the Supreme Court of
Georgia in Heard v. Lovett.5 The will in this case was denied probate
on the ground that the testator's purported signature was a forgery. The
probate judge who tried the issue did not require the caveator to
disprove the genuineness of the signature, but required the caveator to
offer evidence to rebut the prima facie case of the propounder of the
will.6 The supreme court affirmed this approach, noting that the
propounder had, among other burdens, the burden of persuasion that the
signature was genuine.7 The court briefly addressed the difference
between the overall "non-shifting burden of persuasion" of the validity
of the will, which remains at all times with the propounder, and a
shifting burden of proof on certain issues (e.g., a defendant carrying the
burden of proving an affirmative defense).8 However, the supreme court
still reversed the probate court's denial of probate, because it found the
probate court improperly excluded evidence of the decedent's declara-
tions.9 The evidence offered consisted of testimony by beneficiaries of
the purported will, who stated the decedent told them the provisions in
the will represented his wishes. The probate court found the testimony
to be inadmissible hearsay. Thus, the probate court did not admit the

3. See MARY F. RADFORD, REDFEARN: WILLS AND ADMINISTRATION IN GEORGIA 140-41
(6th ed. 2000) and cases cited therein.

4. Id. at 169-70. The person who offers the will for probate is sometimes referred to
as the "propounder," and those who file objections are called "caveators." Id.

5. 273 Ga. 111, 538 S.E.2d 434 (2000).
6. Id. at 111, 538 S.E.2d at 435.
7. Id. The standard of proof is a showing by a preponderance of the evidence. Id.
8. Id. (e.g., Mobley v. Lyon, 134 Ga. 125, 67 S.E. 668 (1910); Jones v. Cannady, 78 Ga.

App. 453, 51 S.E.2d 551 (1949)).
9. Id. at 112, 538 S.E.2d at 436. The admissibility of videotaped declarations of a

decedent was an issue in Pope v. Fields. See infra notes 39-46 and accompanying text.
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evidence, because it found no other indicia that the testimony was
reliable.1" The supreme court acknowledged the evidence did not fall
under one of the specific statutory exceptions to the exclusion of hearsay
listed in section 24-3-2 of the Official Code of Georgia Annotated
("O.C.G.A.")." However, the court stated this list was "not exhaus-
tive."12 The court noted that the admission of parol evidence on the
issue of probate is given "greater latitude" than the admission of parol
evidence in a will construction case.13 The court pointed out the
proffered testimony could have corroborated the testimony of the
witnesses to the will (who had testified that the signature was not
forged) and thus was relevant to whether the propounder had carried his
burden of persuasion."4 The court also noted the trustworthiness of the
evidence was established by the fact it was reported by more than one
witness. 5

In Dyer v. Souther,"s the supreme court discussed jury instructions
relating to the standard of proof that applies when a will is chal-
lenged.' 7 The trial court had charged the jury as follows:

To satisfy the burden of proof by preponderance of the evidence, the
scales must tilt or incline to one way or one side, not all the way, but

10. 273 Ga. at 113, 538 S.E.2d at 436.
11. Id. at 112, 538 S.E.2d at 436.
12. Id.
13. Id. A will construction case is one in which the court is called upon to construe

confusing or ambiguous language in the will so as to discern the testator's true intent. See
RADFORD, supra note 3, at ch. 7.

14. 273 Ga. at 113, 538 S.E.2d at 436.
15. Id.
16. 274 Ga. 61, 548 S.E.2d 1 (2001). This case reached the supreme court for the

second time in 2001. In Dyer v. Souther, 272 Ga. 263, 528 S.E.2d 242 (2000) (discussed in
Mary F. Radford, Wills, Trusts & Administration of Estates, 52 MERCER L. REV. 481,487-88
(2000)), a jury trial was held on the issues of testamentary capacity, whether the will was
properly executed, and whether the will was the product of undue influence. At the close
of the evidence, the superior court directed verdicts in favor of the propounder of the will
on the latter two issues, and the jury decided in the propounder's favor on the issue of
testamentary capacity. The caveator appealed the directed verdicts and the supreme court
reversed on the undue influence issue finding there was sufficient evidence to raise the
issue of undue influence. 272 Ga. at 264, 528 S.E.2d at 243-44. On retrial, the jury found
the will was not the product of undue influence. This time the caveators appealed the jury
verdict on the ground the jury instructions were faulty and the caveators should have been
entitled to certain documents as demonstrative evidence. 274 Ga. at 62, 548 S.E.2d at 1-2.

17. 274 Ga. at 62, 548 S.E.2d at 1. The appropriate standard of proof was also an issue
in Warner v. Reynolds, 273 Ga. 802, 546 S.E.2d 520 (2001). See infra notes 61-72 and
accompanying text.
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there must be a definite tilt. In other words, it doesn't bounce back
and forth. That's even. But if it's a definite tilt, then that's it.1"

These words found in the second Dyer opinion were taken from the 1991
edition of Suggested Pattern Jury Instructions: Civil Cases."s Justice
Fletcher noted the use of the phrase "definite tilt" was "problematic
because it could be construed as referring to the weight of the evidence,
rather than its direction, and requiring a substantial tilt towards one
side."2 ° He said the supreme court "disapproved" of the phrase and
recommended it be deleted from the suggested instructions.2 However,
the court also found that this was not reversible error in the instant case
because the charge as a whole adequately explained the burden.22 The
court further noted that the evidence of undue influence (on which it had
earlier refused to uphold a directed verdict) was "extremely weak.""

2. Lack of Testamentary Capacity and Undue Influence. Lack
of testamentary capacity and undue influence are common grounds for
the caveat of a will. These grounds are often raised concurrently under
the theory that a weakened and vulnerable testator may lack both
sufficient capacity to make a will and be subject to coercive influence
from some outside force.24

The caveat in Sullivan v. Sullivan25 was based on allegations of both
lack of capacity and undue influence. The testator married his wife
Sarah one year prior to his death, but after he was diagnosed with
cancer. As his death became more imminent, the testator was confined
to his bed and under the influence of strong pain-killing drugs. A short
time before he died, his attorney went to his house with two drafts of
wills the attorney had prepared. Each draft had slightly different
dispositive schemes. The attorney asked to meet with the testator alone,

18. 274 Ga. at 62, 548 S.E.2d at 1.
19. Id. at 62 n.2, 548 S.E.2d at 1 n.2. See Suggested Pattern Jury Instructions: Civil

Cases 1:4 (3d ed. 1991).
20. 274 Ga. at 62, 548 S.E.2d at 2.
21. Id.
22. Id.
23. Id. The court also rejected the caveators' argument that the trial court erred in

excluding evidence of the history of the family home place, a family tree, and a title search
report letter. (The case revolved around the will of a testator who was the last survivor
of 11 children and had bequeathed all of her property to a great-nephew to the exclusion
of nieces and nephews and over 70 great-nieces and great-nephews.) The court found the
evidence was properly excluded, because the propounder and several family members had
offered direct evidence on the issues that were addressed by these documents. Id.

24. See the cases discussed at Radford, supra note 16, all of which included challenges
based on both lack of testamentary capacity and undue influence.

25. 273 Ga. 130, 539 S.E.2d 120 (2000).
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but she found him confused about obvious facts (e.g., the identity of his
current wife) and vacillating among various dispositions of his property.
Some of his articulated requests did not match the devises spelled out
in the documents. The attorney spoke to Sarah about the problems she
detected. Sarah went into the bedroom and returned minutes later with
the testator in a wheelchair. She announced that regardless of whether
the will would be contested, it had to be signed that day stating it was
"now or never."26 The attorney again expressed her concerns, but the
testator then executed a document as his will. The will was not read to
him prior to the execution and he had not read the drafts. The attorney
memorialized the events in a "Memo to File in Anticipation of Litiga-
tion."27 Later the same day, after the attorney left, Sarah had the
testator sign three more documents, including one that amended their
prenuptial agreement to allow her to receive seventy-five percent of his
individual retirement account.28 When the will was offered for probate,
the jury found the testator lacked testamentary capacity and the will
was the product of undue influence by Sarah.2 9 The supreme court
found sufficient evidence to sustain the jury's verdict.3 ° On the issue
of testamentary capacity, Sarah argued that the attorney found the
testator to be competent. The supreme court pointed out that the
attorney admitted the testator's capacity fell into a "gray area," and the
attorney made her assessment quickly on the basis of what she observed
that day.31 The court also noted that the attorney was not the final
arbiter of whether the testator had testamentary capacity.32 Sarah
argued that the jury charge should have stated that a lack of testamen-
tary capacity can be shown only by a "total absence of mind."3 3 The
supreme court found the trial judge's charge, which reiterated the
statutory standard of having a "decided and rational desire"34 as well
as a reference to the former probate code requirement that the desire not

26. Id. at 130, 539 S.E.2d at 121.
27. Id.
28. Id. at 131, 539 S.E.2d at 121. Approximately six weeks prior to having the testator

amend the prenuptial agreement, Sarah had already filled out a change of beneficiary form
for his IRA and had him sign it. Id.

29. Id.
30. Id. at 132, 539 S.E.2d at 122.
31. Id. at 131-32, 539 S.E.2d at 122. Other testimony regarding the testator's lack of

capacity had been given by his oncologist, his daughter, and forensic experts who had
reviewed his medical records. Id. at 131, 539 S.E.2d at 122.

32. Id. at 131-32, 539 S.E.2d at 122.
33. Id. at 132, 539 S.E.2d at 122.
34. O.C.G.A. section 53-4-11(a) (1997) provides as follows: "Testamentary capacity

exists when the testator has a decided and rational desire as to the disposition of property."
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be "the ravings of a madman... or the childish whims of imbecility,"35

was proper.3" The supreme court also found sufficient evidence to
submit the undue influence claim to the jury.37 Sarah emphasized that
the trial judge told counsel he would not find undue influence if he were
the finder of fact. As the supreme court pointed out, however, the trial
judge properly recognized that he was not the finder of fact and his only
responsibility was to determine whether the evidence justified allowing
the jury to consider the issue.38

The caveat in Pope v. Fields39 was also based on allegations of a lack
of testamentary capacity and undue influence. Of particular importance
in Pope was the finding that the testator could still have the requisite
capacity even though a guardian had been appointed for her.4° Pope,
who was Mrs. New's brother, moved into her home and took over her
financial affairs following her surgery. Later, Pope's daughter's family
also moved in with them. Pope called an attorney and had him prepare
a revocable living trust, a durable power of attorney, a health care power
of attorney, and a quit-claim deed. An insurance agent brought the
documents to Mrs. New's house, and she signed them. However, no one
explained to Mrs. New that she had transferred all of her property to the
"Royce 0. Pope Revocable Trust," and Mrs. New did not discover
anything was amiss until she called her banks to ask why she did not
have any money.4'

Mrs. New hired an attorney to sue Pope, but she then decided to drop
the matter.42 Pope and his daughter physically and verbally abused
Mrs. New; the daughter took her to a personal care home, dumped her
clothes in the yard, and said "she's never coming back to my house."43

Mrs. New immediately asked Joyce Fields to act as her guardian, and
Ms. Fields was appointed as Mrs. New's emergency guardian."' As
guardian, she filed an action against Pope on Mrs. New's behalf.45

35. These words appeared in former O.C.G.A. section 53-2-21(b) (1997).
36. 273 Ga. at 132, 539 S.E.2d at 122.
37. Id.
38. Id. at 133, 539 S.E.2d at 123.
39. 273 Ga. 6, 536 S.E.2d 740 (2000).
40. Id. at 8, 536 S.E.2d at 743.
41. Id. at 6-7, 536 S.E.2d at 741.
42. Id.
43. Id. at 7, 536 S.E.2d at 741.
44. Id. It is unclear from the opinion whether Mrs. New already knew Joyce Fields

prior to entering the personal care home.
45. Id. In connection with this trial, Mrs. New gave a videotaped deposition. The

deposition was attended by Pope's attorney, who cross-examined Mrs. New. Id., 536 S.E.2d
at 742.
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When Mrs. New died two years later, Ms. Fields submitted for probate
a will that Mrs. New had executed after Ms. Fields had been appointed
her guardian. The will left Mrs. New's entire estate to Ms. Fields and
her husband. The will was offered for probate to the same probate judge
who had originally found Mrs. New in need of a guardian. Testimony
regarding Mrs. New's testamentary capacity was given by the two
witnesses to the will, the notary public, other witnesses, and her
personal physician. A jury found that Mrs. New had the requisite
capacity to make a will. Pope contended that Mrs. New could not have
had testamentary capacity because a guardian had been appointed for
her. The trial court and the supreme court cited O.C.G.A. section 29-5-
7(f), which provides that an individual's capacity to make a will is
adjudicated independent of any guardianship proceeding.4

B. Revocation and Lost Wills

In Georgia, as in most states, a will may be revoked in whole or in
part by a writing that is signed and attested to with the same formality
as a will.47 However, Georgia law also offers the option of revoking a
will by "any destruction or obliteration of the will done by the testator
with an intent to revoke."48 This second option causes a variety of
questions about the circumstances in which a will found in a mutilated
condition-or never even found-may be admitted to probate. Two cases
during the reporting period dealt with these issues.

In Lovell v. Anderson,49 the supreme court reversed a grant of
summary judgment and discussed in detail the presumptions that arise
when a will offered for probate is altered or mutilated. The testator
executed his will in 1983. He left his estate to be divided equally among
his nephew's four children. He named each child in the will. When the
testator died in 1997, his will was found in his pick-up truck. Someone
had crossed out the names of two of the four beneficiaries with ink.

46. Id. at 7-8, 9 n.6, 536 S.E.2d at 741-43 n.6. This concept was incorrectly applied by
the court of appeals in Howard v. Estate of Howard. See infra notes 105-18 and
accompanying text.

The supreme court in Pope also affirmed the trial court's decision to admit the
videotaped deposition of Mrs. New taken in conjunction with the earlier suit against Pope.
The court pointed out that O.C.G.A. section 24-3-10 permits such depositions if the
declarant is not available for the current trial, the testimony was given under oath, and
the parties and issues were substantially similar. The court noted that the "substantial
similarity" requirement insures the party against whom the testimony is being used had
the opportunity to cross-examine the witness. 273 Ga. at 7-8, 536 S.E.2d at 742.

47. O.C.G.A. § 53-4-43 (1997 & Supp. 1999).
48. Id. § 53-4-44.
49. 272 Ga. 675, 533 S.E.2d 64 (2000).
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Despite these markings, the executor contended the will should be
admitted to probate as originally written, that is, with the names of all
four original beneficiaries.5 ° O.C.G.A. section 53-4-44 presumes a
testator intended to revoke a will if there is an "obliteration or cancella-
tion of a material portion of the will."51 This presumption must be
overcome by a preponderance of the evidence for the will to be admitted
for probate." The supreme court in Lovell concluded the obliteration
of the two names was indeed an obliteration of a "material portion" of
the will, thus giving rise to a rebuttable presumption the act was
intended to revoke the entire will.53 The court went on to examine
whether appropriate evidence indicated the ink marks were made by the
testator rather than by someone else.54 Georgia case law establishes
a presumption that obliterations on a will were made by the testator if
the will is found among the testator's effects.55 The supreme court
opined that a pick-up truck may be the repository for a testator's
personal effects, and the mere fact others may have had access to the
truck was not enough to overcome the presumption that the testator
made the obliterations on the will." The court found the facts of the
case precluded granting summary judgment that the will had not been
revoked.57

The holding in this case is clearly limited to whether summary
judgment was appropriate. However, the dissenting justices took issue
with the majority's finding that the will had been found among the

50. Id. at 675, 533 S.E.2d at 64-65. Georgia law does not provide for partial revocation
of a will by physical act. In other words, if an obliteration or cancellation appears on the
face of the will, the will is either revoked in its entirety or remains completely intact as
originally written. O.C.G.A. § 53-4-44 (1997 & Supp. 1999).

51. O.C.G.A. § 53-4-44. In a typical will caveat proceeding, the burden of proof is on
the person who is attacking the will's validity. However, the effect of the presumption
raised by application of O.C.G.A. section 53-4-44 is to shift the burden to the person
propounding the will to prove that the will was not revoked. See Carter v. First United
Methodist Church, 246 Ga. 352, 271 S.E.2d 493 (1980).

52. O.C.G.A. § 53-4-44.
53. 272 Ga. at 676, 533 S.E.2d at 66.
54. The court characterized this determination as whether there was "proof of a joint

operation of act and intent." Id.
55. Id. at 677, 533 S.E.2d at 66. See generally McIntyre v. McIntyre, 120 Ga. 67, 47

S.E. 501 (1904) (superseded by O.C.G.A. § 53-4-46 (1998)). Georgia case law also
establishes a presumption that the testator was the individual who performed the
obliterating act if the will had been in the testator's custody up until the time of the
testator's death. Porch v. Farmer, 158 Ga. 55, 122 S.E. 557 (1924).

56. 272 Ga. at 677, 533 S.E.2d at 66.
57. Id. at 678, 533 S.E.2d at 67.
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testator's effects.58 These justices expanded the presumptions adopted
in the majority opinion to include the requirement that for obliterating
acts to be presumed to be the acts of the testator, it must be shown that
the testator had "control, custody, or possession of the will to the extent
that it is reasonably certain that no third party had opportunity to alter
the will."59 Because a pick-up truck is easily accessible to third parties
and the caveator did not show the testator retained exclusive control of
the will, the dissenters believed summary judgement in favor of the
executor who offered the will for probate was appropriate.6"

In Warner v. Reynolds,61 the supreme court discussed the circum-
stances in which a copy of a lost will may be admitted to probate.62 If
a will cannot be found to probate, the presumption arises it cannot be
found because the testator revoked it.6 3 However, O.C.G.A. section 53-
4-46(b) (effective July 1, 1998) allows a copy of a lost will to be probated
if the propounder can, by a preponderance of the evidence, rebut the
presumption of revocation." In Warner the only child of the testator
objected when the testator's sister offered for probate a copy of a 1984
will.65 The child claimed, because the 1984 will could not be found, it
was presumed revoked. The probate court heard evidence on the issue
of whether the 1984 will had been revoked, and the court determined the
executor had overcome the presumption of revocation by a preponder-
ance of the evidence. 6 The testator's son argued the court should have

58. Chief Justice Benham wrote a dissenting opinion in which he was joined by Justices
Hunstein and Thompson. Id. at 678-79, 533 S.E.2d at 67-68 (Benham, C.J., Hunstein &
Thompson, JJ., dissenting).

59. Id. at 679, 533 S.E.2d at 67-68 (citing Porch v. Farmer, 158 Ga. 55, 122 S.E. 557
(1924)). The majority determined mere evidence others might have had access to the truck
was not enough to rebut the presumption the testator made the alterations. Instead, the
propounder of the will would have to prove someone other than the testator actually had
access to the will and had made the alterations. 272 Ga. at 677, 533 S.E.2d at 66.

60. Id. at 678, 533 S.E.2d at 67-68.
61. 273 Ga. 802, 546 S.E.2d 520 (2001).
62. Id. at 803-04, 546 S.E.2d at 521-22.
63. O.C.G.A. § 53-4-46 (1997 & Supp. 1999).
64. Id. § 53-4-46(b). The statute also requires the propounder to prove by a

preponderance of the evidence the proffered copy is a true copy of the will. Id.
65. The testator died on October 20, 1998. The decedent's sister, who was named as

her executor, petitioned to probate the decedent's 1990 will, but the testator's only child
caveated. (If the testator had no will when she died, her son, as her only child, would be
her sole heir. O.C.G.A. § 53-2-1(b)(1) (1997)). At mediation the parties agreed the 1990
will had not been properly signed or attested. It was at this point the sister offered an
earlier will for probate. 273 Ga. at 802, 546 S.E.2d at 521.

66. The trial court noted the testator's disposition in the 1984 will was consistent with
two of her earlier wills and with the 1990 instrument in her intent not to leave the son her
entire estate. She had expressed this wish to others and stated she believed her son to be
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used a "clear and convincing evidence" standard because the case
involved the doctrine of dependent relative revocation. 7 This equitable
doctrine is articulated in Georgia case law as follows:

[If it is clear that the cancellation and the making of the new will were
parts of one scheme, and the revocation of the old will was so related
to the making of the new as to be dependent upon it, then if the new
will be not made, or if made is invalid, the old will, though canceled,
should be given effect, if its contents can be ascertained in any legal
way.

68

The son claimed the language, "if it is clear," indicated a higher
standard of proof was required.69

The supreme court expressed doubt as to whether the doctrine of
dependent relative revocation ever required a clear and convincing level
of evidence.7° In any event, the court noted the 1998 changes to the
Georgia Probate Code amended the lost wills statute by requiring the
presumption of revocation to be rebutted by a preponderance of the
evidence, rather than clear and convincing evidence.71 Even though
Georgia case law retains the dependent relative revocation doctrine as
"one way in which a propounder satisfies the statutory burden of
rebutting the presumption of revocation," the supreme court made clear
the General Assembly established that a preponderance of the evidence
is the appropriate standard of proof in such cases.

C. Children Born Out of Wedlock

The typical inheritance case involving a nonmarital child revolves
around the child's claim he or she is the child of the decedent and he or
she should inherit from the decedent." Under Georgia law, a child
born out of wedlock may automatically inherit from his or her mother. 4

However, to inherit from the putative father, a child born out of wedlock

"primarily the responsibility of her former husband." She had also brought either the
original or a copy of the 1984 will with her to the office of the attorney who drafted the
1990 will. Id. at 802-03, 546 S.E.2d at 521-22.

67. Id. at 803, 546 S.E.2d at 522.
68. Id. (quoting Havird v. Schlachter, 266 Ga. 718, 719, 470 S.E.2d 657, 658 (1996)).
69. Id.
70. Id. at 803-04, 546 S.E.2d at 522.
71. The revised Probate Code is effective as of January 1, 1998. O.C.G.A. § 53-1-1(b)

(1997 & 1999 Supp.). The testator in this case died in October 1998. 273 Ga. at 802, 546
S.E.2d at 521. Former O.C.G.A. section 53-3-6(b) (1997) required the presumption of
revocation to be overcome by clear and convincing evidence.

72. 273 Ga. at 804, 546 S.E.2d at 522.
73. See, e.g., the cases discussed at RADFORD, supra note 3, at 263.
74. O.C.G.A. § 53-2-3(1) (1997).
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must make an additional showing of paternity.7 5 One way a child may
prove paternity is by "clear and convincing evidence that the child is the
child of the father."7" In In re Estate of Slaughter,7 7 the child who
sought to inherit from her father had to show not only the man from
whom she sought to inherit was in fact her father, but also the man who
was presumed to be her father was not.78

This child, Cynthia Boggs, was born to Mary Boggs while Mary was
the wife of Franklin Boggs. However, when a man named Moses
Slaughter died, Cynthia claimed to be his child and sole intestate
heir.79 Georgia law provides "[aill children born in wedlock or within
the usual period of gestation thereafter are legitimate."80 Therefore,
Cynthia was presumed to be the child of Franklin.81 The law does
allow this legitimacy to be disputed.82 However, "where possibility of
access exists, the strong presumption is in favor of legitimacy and the
proof must be clear to establish the contrary."83 At trial, Cynthia
showed her mother and Franklin had been separated for two years
before Cynthia was conceived and had not had sexual relations during
that time. Mary testified at trial that, even though she put Franklin's
name on Cynthia's birth certificate and school registration, Moses was,
in fact, Cynthia's father. Cynthia also presented evidence Moses
Slaughter held her out as his own child, provided money for her and her
mother, helped pay for her schooling, and had spoken of her son as his
grandson.84 The court of appeals affirmed Cynthia had: (1) overcome
the presumption her mother's husband was her father, and (2) estab-
lished by clear and convincing evidence she was the child of the
decedent, Moses Slaughter.85

D. Recusal of Probate Judge

White v. Suntrust Bank8" discusses guidelines for recusal of a probate
judge who has an interest in a corporation that is a party to a case in
the probate court. White brought an action to remove the executor of

75. Id.
76. Id. § 53-2-3(2)(A)(v).
77. 246 Ga. App. 314, 540 S.E.2d 269 (2000).
78. Id. at 314, 540 S.E.2d at 270-71.
79. Id., 540 S.E.2d at 269-70.
80. O.C.G.A. § 19-7-20(a) (1995).
81. 246 Ga. App. at 314, 540 S.E.2d at 270.
82. O.C.G.A. § 19-7-20(b).
83. Id.
84. 246 Ga. App. at 314-15, 540 S.E.2d at 270.
85. Id. at 315-16, 540 S.E.2d at 271.
86. 245 Ga. App. 828, 538 S.E.2d 889 (2000).
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the testator's estate, Suntrust Bank. White moved to have the probate
judge recuse herself on the ground she owned stock in the bank. The
probate judge dismissed his motion as untimely filed and White
appealed. White initially filed a motion to have the judge reveal
whether she owned stock in the bank, and the judge dismissed the
motion. On July 1, 1999, the judge filed an annual financial disclosure
form, as required by law, that showed she owned $20,000 worth of bank
stock. Subsequently, White filed a second motion for recusal on July 12.
The judge dismissed the motion on July 19, because it had not been filed
within five days of the date on which White knew or should have known
of the grounds for disqualification. White filed a third motion for recusal
on July 19 that was dismissed.87

The court of appeals first found the motion was not untimely filed. 8

The court pointed out White made many efforts to establish whether the
judge owned Suntrust stock, and it would be "an injustice" for the
probate court to refuse disclosure and then dismiss the petition as
untimely filed.8" Examining whether the motion for recusal should
have been granted, the court said the judge had "a direct pecuniary or
property interest in the subject matter of the litigation," which is
prohibited by O.C.G.A. section 15-1-8(a)(1). 9' Judicial Qualifying
Commission Opinion 76 clarifies a judge who holds stock in a corporation
that is a party should recuse himself or herself.91 The bank argued it
had no financial interest in the outcome of the proceedings, but the court
of appeals noted the bank would lose the executor's fees if it was
replaced by another executor.92 The court further stated the judge
probably should have disqualified herself voluntarily even if White had
not made the motion. 3 Citing the Code of Judicial Conduct, the court
noted judges are required not only to avoid impropriety, but also to avoid
the very appearance of impropriety by disqualifying themselves in any
case in which their impartiality might reasonably be questioned.94 At
the very least, the court said the judge should have informed the parties
of her ownership of the bank stock and asked them if they wanted to
waive the disqualification. 95

87. Id. at 828-29, 538 S.E.2d at 890-91.
88. Id. at 829, 538 S.E.2d at 891.
89. Id. at 829-30, 538 S.E.2d at 891.
90. Id. at 830, 538 S.E.2d at 891-92.
91. Id., 538 S.E.2d at 892.
92. Id.
93. Id.
94. Id. at 831, 538 S.E.2d at 892.
95. Id.
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E. Joint Bank Accounts and Powers of Attorney

Joint bank accounts and powers of attorney are tools used to manage
the property of an individual who is or may become incapacitated.
Sometimes individuals also attempt to use joint bank accounts as will
substitutes, that is, to pass property to another individual without using
a will. Three cases during the reporting period illustrate the confusion
and dangers that might arise from the use of such mechanisms.

Nails v. Rebhan96 illustrates the danger of giving a general power of
attorney to the wrong person. The decedent in this case, Mr. Winecoff,
executed a will and a general power of attorney on the same day. The
will left Louise Nails, a neighbor and his caregiver, $25,000 and all of
Mr. Winecoff's real and personal property. The will also directed that
Winecoff's sister was to receive "the rest of his money.",7  In the
general power of attorney, Winecoff appointed Nails as his attorney-in-
fact. About nine months later, two days before Winecoff died, Nails
attempted to add her name to a certificate of deposit ("CD"), a checking
account, and a safety deposit box at one of Winecoff's banks, but a bank
employee would not let her do so. Nails then went to another bank
where Winecoff had another CD and succeessfully had her name added
to that CD with the assistance of her sister-in-law, who was an employee
of the bank. Nails then took Winecoff to his attorney's office. The
attorney's secretary notarized a letter signed by Winecoff in which he
directed the first bank to add Nails' name to his accounts and safety
deposit box. Three days after Winecoff died, Nails cashed the $86,459
certificate at the second bank and emptied and closed Winecoff's safe
deposit box at the first bank. A few days later, she cashed a check for
$10,000 on the checking account.98

The estate sued Nails to recover these monies, and the jury returned
a verdict in favor of the estate. Nails appealed and argued the court
should have directed a verdict in her favor.99 The court of appeals
affirmed the trial court's judgment."0 Nails' evidence included her
own testimony and that of Winecoff's attorney who said Winecoff called
him to make sure Nails' name was added to his bank accounts. 1 1 The
court of appeals looked to the evidence provided by the wording of
Winecoff's will, which, after the specific bequests, left all his money to

96. 246 Ga. App. 19, 538 S.E.2d 843 (2000).
97. Id. at 19, 538 S.E.2d at 844.
98. Id.
99. Id. at 20, 538 S.E.2d at 844.

100. Id. at 22, 538 S.E.2d at 846.
101. Id. at 20, 538 S.E.2d at 845.
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his sister."2 The court of appeals noted the will had not been amend-
ed to provide that Nails receive the money in Winecoff's bank ac-
counts.103 The court held the jury was justified in believing Winecoff's
true intentions were those spelled out in his will. 104

Howard v. Estate of Howard °5 illustrates some complications that
might arise when an individual attempts to use a joint bank account as
a will or gift substitute. Mrs. Howard was married to Truman Howard
for almost forty years, until his death. After Truman died, she married
his brother, Hilton Howard. Both she and Hilton had children from
their previous marriages. Before they married, Hilton promised to look
after her and provide for her if he should be the first of them to die. The
day after they married, he changed a bank account (which then had
$33,000 in it) to a joint account in both their names.'0 6 Five years
after their marriage, he executed a will in which he left her a life estate
in their residence and all the funds in the joint bank account.' 7

Hilton left the residue of his estate to his daughters. He later withdrew
$5000 from the joint account and bought an annuity that he had issued
in his wife's name as sole beneficiary. Hilton's daughter, Annie Phillips,
was appointed his guardian three years after his will was executed. The
day after she was issued letters of guardianship, Phillips closed the joint
account (then consisting of $41,500) and transferred the funds to a
guardianship account in her name. After determining Mrs. Howard had
contributed $400 to the account, Phillips wrote her a check for that
amount. The next year, Phillips discovered the annuity and, with the
court's permission, liquidated the annuity and put the funds into the
guardianship account. Phillips filed annual returns for every year she
served as guardian.'08

When Hilton died in 1996, Mrs. Howard sued in superior court,
arguing Phillips had acted improperly as guardian and had "converted"
Hilton's funds, and Mrs. Howard was a residuary legatee of his

102. Id.
103. Id.
104. Id.
105. 249 Ga. App. 287, 548 S.E.2d 48 (2001). This case is further complicated by the

fact the actions at issue were not performed by Mr. Howard, but by his guardian. Other
cases relating to guardianship are discussed at text accompanying supra notes 39-46 and
infra notes 132-67.

106. 249 Ga. App. at 288, 548 S.E.2d at 50.
107. Id.
108. Id. at 288-90, 548 S.E.2d at 50-52.
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estate. 109 Phillips' uncontradicted claim was she did not know the
contents of Hilton's will until he died."0

Mrs. Howard was unsuccessful in her argument Hilton had breached
a contract between them. The court found this was a contract in
consideration of marriage that under the Statute of Frauds, is required
to be in writing. The later will did not constitute a sufficient writ-
ing."'

Mrs. Howard was also unable to convince the court Phillips acted
improperly as guardian." 2 The court of appeals pointed out that all
of her actions had either been performed with prior court approval or
had been ratified when the court had approved the annual returns."'

Mrs. Howard was able to convince the court of appeals to remand the
case on the issue of whether Hilton had intended to make a gift of the
joint account to her. The court was impressed by the fact the joint
account was specifically mentioned in the will, and Hilton had not
changed his will before a guardian was appointed."' The court said:

A guardian stands in the ward's shoes in many respects and is
empowered to act for the ward. But a guardian is not authorized to
change the ward's will. A will may be changed at any time up to the
testator's death. But Hilton William Howard lost the capacity to
change his will when he was declared incompetent."r'

(The Court's last sentence is not an accurate statement of the law.
O.C.G.A. section 29-5-7 provides the issue of testamentary capacity shall
be "independently determined.")" 6 The court of appeals also looked to
the joint bank account statute, O.C.G.A. section 7-1-812, which provides
that the funds in a joint account, during the lifetimes of all parties, are
owned by the parties in proportion to their contribution "unless there is
clear and convincing evidence of a different intent."1 7 The court of
appeals instructed the trial court to consider whether Hilton's reference
in the will to the joint account constituted clear and convincing evidence

109. Id. at 288-89, 548 S.E.2d at 51.
110. Id. at 290, 548 S.E.2d at 52.
111. Id. at 289-90, 548 S.E.2d at 51-52.
112. Id. at 291-92, 548 S.E.2d at 52-53.
113. Id. at 291, 548 S.E.2d at 52.
114. Id. at 292, 548 S.E.2d at 53.
115. Id.
116. O.C.G.A. § 29-5-7(f) (2001). This statute is correctly applied by the Supreme Court

of Georgia in Pope u. Fields, which is discussed supra at text accompanying notes 39-46.
117. 249 Ga. App. at 291, 548 S.E.2d at 53.
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"that Hilton William Howard fully intended to make a testamentary gift
to his wife of the funds in the joint account."118

A joint bank account was also at issue in South v. Bank of Amer-
ica. 19 In 1993 a mother purchased a certificate of deposit ("CD") in
the name of herself and her son, but she did not tell her son what she
had done. In 1994 she called the bank and requested that the CD,
which had matured, be redeemed and used to purchase a second CD that
was only in her name. When she died, the son found out about the CDs
and sued the bank. He claimed the bank had violated his "ownership
rights" in the CD. He also claimed the bank had converted the account
and breached its contract. Finally, he sought an equitable reformation
of the CD, along with attorney fees, litigation costs, and punitive
damages. 2 ° The bank moved for a judgment on the pleadings, citing
O.C.G.A. section 7-1-816, which provides in part, banks "may enter into
multiple-party accounts to the same extent that they may enter into
single-party accounts," and a "multiple-party account may be paid, on
request, to any one or more of the parties."' 2' The son opposed the
motion on the following grounds: (1) The caption to O.C.G.A. section 7-1-
816 requires the signature of at least one party. The caption reads:
"Financial institution protection-Multiple-party accounts authorized;
payment on signature of one party; inquiry as to deposits or withdrawals
not required."'22 (The section itself does not contain a signature
requirement.) (2) Because O.C.G.A. section 7-1-816 did not apply (that
is, did not protect this transaction because there was no signature), the
CD was governed by former O.C.G.A. section 11-3-116, which governed
negotiable instruments and required the consent of all the parties to the
negotiation of an instrument that was not "in the alternative"-that is,
was not styled as "Mother or Son."123 (3) The bank had not paid the
funds on the "request" of the mother, as O.C.G.A. section 7-1-810(12)
defines a "request" as one that includes "special requirements concerning
necessary signatures and regulations of the financial institution." 24

The trial court granted the bank's motion and determined the
following: (1) O.C.G.A. section 1-1-7 provides captions "do not constitute
part of the law and shall in no manner limit or expand the construction

118. Id. at 292, 548 S.E.2d at 53.
119. 250 Ga. App. 747, 551 S.E.2d 55 (2001).
120. Id. at 747-48, 551 S.E.2d at 55.
121. Id. at 748, 551 S.E.2d at 56.
122. O.C.G.A. § 7-1-816 (1997).
123. 250 Ga. App. at 748, 551 S.E.2d at 56.
124. Id. at 749, 551 S.E.2d at 56.
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of any Code section."125  (2) O.C.G.A. section 7-1-816, as the later
legislation (enacted in 1976), would prevail in any conflict between that
Code section and former section 11-3-116.126 (3) The bank was justi-
fied in cashing in the CD on the mother's individual request. 27

The court of appeals agreed with the first two findings by the trial
court but reversed the granting of the motion, because it found a genuine
issue of material fact as to whether the bank had cashed in the CD upon
a proper "request."128  The bank argued the son was merely a third-
party beneficiary to its contract with the mother; therefore, any error
relating to the request was harmless.'2 9 The court of appeals pointed
out the son was not a third-party beneficiary but actually a party to the
agreement. 13 0 However, the court of appeals did state O.C.G.A. section
7-1-820 "discharges the financial institution from all claims for amounts
[paid pursuant to OCGA Sec. 7-1-816]," so no liability would attach to
the bank on the son's breach of contract claim. 3 '

F Guardianships3 2

1. Creation of Trust by Guardian. In re Sellers33 addressed in
a very brief opinion the question of whether a probate judge could allow
a guardian to transfer all of the ward's property into a trust, and
thereby terminate the guardianship with its corresponding requirements
of bond and annual accountings to the court. 34 Mrs. Sellers became
incapacitated following an automobile accident. Her husband, as her
guardian, sought to settle her personal injury claim and asked the
probate court to authorize him to create a trust out of the proceeds of the
settlement. The probate court ruled it was without authority to do

2. 135

125. Id.
126. Id.
127. Id.
128. Id. at 749-50, 551 S.E.2d at 56-57.
129. Id. at 750, 551 S.E.2d at 57.

130. Id.
131. Id. at 750-51, 551 S.E.2d at 57.
132. Discussions of guardianship issues also appear in the descriptions of Pope v.

Fields, supra at text accompanying notes 39-46, and Howard v. Estate of Howard, supra
at text accompanying notes 105-18.

133. 247 Ga. App. 811, 545 S.E.2d 385 (2001).
134. O.C.G.A. sections 29-4-12(b) (2001) and 29-5-4(1) (2001) require a guardian of the

property to give bond. O.C.G.A. section 29-2-44 (2001) requires guardians to give annual
accountings to the probate court.

135. 247 Ga. App. at 811, 545 S.E.2d at 385.
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The court of appeals reversed, pointing out O.C.G.A. section 29-2-16(b),
which authorizes the compromise of claims on behalf of a ward,
specifically states that such compromise "may involve a structured
settlement or creation of a trust on such terms as the court ap-
proves."13

2. Choice of Guardian. A child might need either a guardian of
the person, who will tend to the child's day-to-day needs, or a guardian
of the property, who will manage the child's estate, or both. The same
person can serve as both guardian of the person and guardian of the
property.13 7 Two of the cases decided during the reporting period dealt
with the choice of a guardian for a child. The first case involved a
dispute between two parties, neither of whom was the child's parent. 3 '
The second case involved a dispute between the child's mother and
great-grandmother over who should serve as guardian of the child's
property.

1 39

In Huval v. Jacobs,"4 ° the child's parents were killed in an accident
when the child was seven years old. Huval, the child's grandmother,
was appointed temporary guardian of the child's person. The child's
aunt and uncle objected to the appointment and tried to have themselves
appointed guardians. The juvenile court appointed them as the child's
personal guardians.' On appeal, the grandmother claimed she had
the right to be appointed guardian under O.C.G.A. section 29-4-8, which
provides "the nearest of kin by blood, if otherwise unobjectionable, shall
be preferred." 142 Some Georgia cases have held this statute gives the
nearest of kin an "absolute" right to be appointed if unobjectionable. 43

The court of appeals surveyed cases for a definition of the term
"unobjectionable."'" The. cases showed the court had "wide discretion"
in deciding whether an applicant is "unobjectionable."1 45  The court
held it may consider "the applicant's suitability, habits, responsibility,
sense, and morality, as well as the financial interests of the child."146

The court pointed out the juvenile court had noted a series of flaws in

136. Id. (emphasis supplied by court).
137. See generally O.C.G.A. §§ 29-2-1 to -24, 29-4-1 (2001).
138. Huval v. Jacobs, 248 Ga. App. 696, 548 S.E.2d 437 (2001).
139. In re Ray, 248 Ga. App. 45, 545 S.E.2d 617 (2001).
140. 248 Ga. App. 696, 548 S.E.2d 437 (2001).
141. Id. at 696, 548 S.E.2d at 437.
142. Id., 548 S.E.2d at 438.
143. Id. at 697, 548 S.E.2d at 438.
144. Id. at 697-98, 548 S.E.2d at 438.
145. Id. at 698, 548 S.E.2d at 439.
146. Id.
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Huval's ability to raise her own children, including a lack of parenting
skills and leading "an inappropriate lifestyle in the presence of
minors."4 ' Huval apparently had two long-term live-in relationships
after divorcing her husband. 4 8 The juvenile court had also noted
"educational success [had] not been a priority for her or her chil-
dren."'49 Huval simply insisted these findings were irrelevant in light
of her "automatic preferment." Also, Huval did not dispute the court's
finding that the appointment of the aunt and uncle would be in the
children's best interest.'50 The court of appeals concluded Huval was
not entitled to an automatic preference and affirmed the appointment of
the aunt and uncle under the "best interest of the child" standard.151

In the case of In re Ray, 5' the mother of a sixteen-year-old child
objected to the appointment of the child's great-grandmother as guardian
of the child's property. Originally, the great-grandmother filed to be
guardian of both the person and property of the child. However, the
mother objected, and the great-grandmother filed a second petition
seeking only guardianship of the property. The child had chosen his
great-grandmother to be the guardian of his property.153

The mother attacked the appointment on a number of grounds. First,
the mother contended the petition had been a petition for temporary
guardianship, which cannot be granted over the objection of the child's
natural guardian.' 4 The court of appeals noted, among other things,
the great-grandmother had used the form for a permanent guardianship
rather than a temporary guardianship. 55 The court then proceeded
to analyze the case under O.C.G.A. section 29-4-4, dealing with
permanent guardianships, rather than O.C.G.A. section 29-4-4.1, dealing
with temporary guardianships.

5 6

Second, the mother objected that the court could not appoint a
guardian for a minor whose natural guardian's parental rights had not
been terminated.'57 The court looked to the wording of O.C.G.A.

147. Id.
148. Id.
149. Id. at 699, 548 S.E.2d at 439.
150. Id.
151. Id.
152. 248 Ga. App. 45, 545 S.E.2d 617 (2001).
153. Id. at 45, 545 S.E.2d at 618. O.C.G.A. section 29-4-4 (2001) allows a minor over

age fourteen to make such a selection provided the selection is "judicious."
154. 248 Ga. App. at 47, 545 S.E.2d at 619. Temporary guardianships are governed

by the provisions of O.C.G.A. section 29-4-4.1 (2001).
155. 248 Ga. App. at 46 n.8, 545 S.E.2d at 619 n.8.
166. Id. at 46, 545 S.E.2d at 619.
157. Id. at 47, 545 S.E.2d at 619.
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section 29-4-4(a), which allows the appointment of a guardian of the
person or property for a minor "having no guardian.""8 The court
noted case law interpreted "having no guardian" to mean having no
guardian of the person. 5 9 The court pointed out the mother, as
natural guardian, was the guardian of the child's person, but that did
not mean she was also guardian of his property.6 ' The court said the
child had no guardian of his property, and, thus, one could be appoint-
ed.'6 ' The court also stated the "necessary implication" of the early
cases interpreted the phrase "having no guardian" to mean "having no
guardian of the person," and "the probate court is permitted to overrule
the parent's objection and appoint as guardian of the property the person
selected by the minor, provided the selection is judicious."'62 The court
went on to state a choice is "judicious if it is in the minor's best
interest."'6 3

Finally, the mother argued the great-grandmother could not be
appointed guardian of the minor's property as the only property was a
personal injury action and she, the child's parent, was the only one who
had a right to pursue such an action for her child.'64 The court agreed
a parent was the only one who had the right to sue for direct losses
suffered by the parent as a result of the injury (e.g., loss of the child's
services or medical expenses).' However, the court also pointed out
the right to recover for pain and suffering vested solely in the child. 166

The court noted even a parent could not bring such an action without
first qualifying to be the guardian of the child's property.167

II. 2001 LEGISLATION

The Georgia legislature did not enact many provisions that are
relevant to Georgia fiduciary law during the 2001 session of the General
Assembly. House Bill 541 repealed the current fee schedule used in
probate courts and replaced it with a consolidated list of filing fees
ranging from $10 to $90.16

158. Id.
159. Id.
160. Id.
161. Id., 545 S.E.2d at 619-20.
162. Id., 545 S.E.2d at 619.
163. Id., 545 S.E.2d at 619.20.
164. Id. at 48, 545 S.E.2d at 620.
165. Id.
166. Id.
167. Id. at 48-49, 545 S.E.2d at 620.
168. O.C.G.A. § 15-9-60 (2001).
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The Georgia General Assembly enacted legislation to establish the
Georgia Higher Education Plan '69 for the following purposes:

(1) Provide a program of savings trust agreements to apply distribu-
tions toward qualified higher education expenses at eligible educational
institutions, as defined in Section 529 of the Internal Revenue Code or
other applicable federal law;
(2) Provide for the creation of the Georgia Higher Education Savings
Plan, as an instrumentality of the State of Georgia, to assist qualified
students in financing costs of attending institutions of higher educa-
tion;
(3) Encourage timely financial planning for higher education by the
creation of savings trust accounts;
(4) Provide a savings program for those persons who wish to save to
meet postsecondary educational needs, including postgraduate
educational needs; and
(5) Attract students to institutions of higher education within the
state. 17o

Under this plan, trust agreements171 and a Trust Fund' 2 will be
made available to the public. Contributors may use the agreement to set
up a savings trust account in the Fund, the contributions to which may
be used for the educational expenses of a designated beneficiary.'7 3

The plan will comply with the requirements of Internal Revenue Code
section 529 for a "qualified State tuition program," and appropriate
distributions for educational expenses (distributions of both the original
contributions and any interest earned on the funds) will be exempt from
federal taxation.' 4 The minimum and maximum amount of allowable
contributions will conform with the amounts set forth in Internal
Revenue Code section 529. v

7 Additionally, Georgia law puts a ceiling
of $8000 on annual contributions to all accounts for a beneficiary and of

169. H.B. 417, 147th Gen. Assem., Reg. Sess. (Ga. 2001) (amending O.C.G.A. §§ 20-3-
631 to -635, 48-7-27, and 50-13-2, effective for taxable years beginning on or after January
1, 2002).

170. O.C.G.A. § 20-3-631 (2001).
171. Id. § 20-3-634.
172. Id. § 20-3-635.
173. Id. § 20-3-634.
174. Id. Internal Revenue Code section 529 provides favorable tax treatment to a

program established and maintained by a state to which a contributor may make
contributions for the higher education expenses of a designated beneficiary.

175. O.C.G.A. § 20-3-634(b)(1). Internal Revenue Code section 529(c)(2)(B) limits the
contributions by one contributor on behalf of any one beneficiary to the amount that may,
in any given year, be excluded from the amount of taxable gifts under Internal Revenue
Code section 2503(b). The amount set out in this Code section is $10,000 per donee per
year.
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$120,000 on total account contributions for a beneficiary.'76 (An
additional sum of $8000 can be contributed for beneficiaries age ten
years or older during the first three years the plan is available to the
general public.)'77 Annual contributions of up to $2000 made by a
parent or guardian are deductible for Georgia income tax purposes, 7 '
and "qualified withdrawals" (those used solely for qualified higher
education expenses) are not subject to state income tax.17 9

176. O.C.G.A. § 20-3-634(b)(1).
177. Id.
178. Id. § 48-7-27(a)(11).
179. Id. § 48-7-27(b)(10)(A).
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