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I. NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS

In the 1991 decision in OB-GYN Associates of Albany v. Littleton
("Littleton IV"),' the Supreme Court of Georgia held that in order to

assert a claim for negligent infliction of emotional distress, a plaintiff
must prove that he or she was physically injured as a result of a
defendant's actions and that any mental suffering or emotional distress
was sustained as a result of that physical injury.2 Moreover, according
to the decision in Littleton IV, a parent could not recover for any mental
suffering or emotional distress that the parent suffered as a result of
witnessing injuries to his or her child.3  During this survey period,
however, in Lee v. State Farm Mutual Insurance Co.,4 the Supreme
Court of Georgia reversed its decision in Littleton IV to the extent that
the prior decision precluded a parent who was physically injured in an
automobile collision with a child from recovering for emotional distress
from witnessing the child's injuries and subsequent death.'
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1. 261 Ga. 664, 410 S.E.2d 121 (1991).
2. Id. at 664, 410 S.E.2d at 122.
3. Id.
4. 272 Ga. 583, 533 S.E.2d 82 (2000).
5. Id. at 588, 533 S.E.2d at 86-87.
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In Lee plaintiff and her daughter sustained physical injuries in an
automobile accident caused by an unknown driver.6 In the aftermath
of the automobile accident, plaintiff "witnessed her daughter's suffering,
which ended with her daughter's death an hour later."7 Plaintiff
subsequently brought suit against her and her husband's uninsured
motorist carriers to "recover for her own physical injuries and for the
emotional distress that she experienced from witnessing her daughter's
suffering and death."' The trial court, however, granted summary
judgment in favor of defendants on the claim of negligent infliction of
emotional distress. In reliance upon the decision in Littleton V, the
court of appeals affirmed? On writ of certiorari, the Supreme Court of
Georgia reversed. 1°

In reversing, the supreme court first traced the history of Georgia's
impact rule from the rule's origins in Chapman v. Western Union
Telegraph Co. in 1892" through the decision in Christy Bros. Circus v.
Turnage in 1928,12 and to its present form as set forth in the 1991
decision in Littleton N. 3 As the supreme court noted, Georgia's impact
rule provided that "'[i]n a claim concerning negligent conduct, a recovery
for emotional distress is allowed only where there is some impact on the
plaintiff, and that impact must be a physical injury.""' 4 According to
the court, the current form of the impact rule "was largely shaped by the
'Littleton' cases, a series of four appeals in a parents' suit for wrongful
death, loss of services, and the mother's mental suffering and emotional
distress resulting from the allegedly negligent delivery of the parents'

6. Id. at 584, 533 S.E.2d at 83.
7. Id.
8. Id., 533 S.E.2d at 84.
9. Id., 533 S.E.2d at 83-84.

10. Id. at 583-84, 533 S.E.2d at 83.
11. 88 Ga. 763, 15 S.E. 901 (1892). As the supreme court noted in Chapman, "So far

as mental suffering originating in physical injury is concerned, it is rightly treated as
undistinguishable from the physical pain.... But... where it is distinct and separate
from the physical injury, it cannot be considered." Id. at 768, 15 S.E. at 902.

12. 38 Ga. App. 581, 144 S.E. 680 (1928), overruled by OB-GYN Assocs. of Albany v.
Littleton, 261 Ga. 664, 410 S.E.2d 121 (1991) ("Littleton IV"). In Turnage the court of
appeals held that "it is not essential to [the] right to the recovery of damages for mental
suffering that the physical injury out of which the mental suffering arose was productive
of any actual physical hurt or damage." 38 Ga. App. at 581, 144 S.E. at 681.

13. 272 Ga. at 584-85, 533 S.E.2d at 84-85. For a synopsis of the court's decision in
Littleton IV, see supra text accompanying notes 1-3.

14. 272 Ga. at 584, 533 S.E.2d at 84 (quoting Ryckeley v. Callaway, 261 Ga. 828, 828,
412 S.E.2d 826, 826 (1992)).
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infant daughter and the child's death two days later."5 The supreme
court in the Littleton IV decision held

unequivocally that any potential award of damages to the mother in [a]
malpractice claim for her injuries was limited to compensation for any
physical injury she suffered as a result of the alleged negligence and
any mental suffering or emotional distress she sustained as a conse-
quence of her physical injuries, but that any mental suffering or
emotional distress that the mother suffered as a result of injuries to
her child was not compensable. 6

The supreme court in Lee noted that the Georgia impact rule has three
elements: "(1) a physical impact to the plaintiff; (2) the physical impact
causes physical injury to the plaintiff; and (3) the physical injury to the
plaintiff causes the plaintiff's mental suffering or emotional distress."17

As acknowledged by the supreme court, however, "[i]t is plain that the
last element is lacking in the case at bar."' 8 The court then reviewed
the three policy reasons traditionally set forth as the basis for the
impact rule:

First, there is the fear, that absent impact, there will be a flood of
litigation of claims for emotional distress. Second, is the concern for
fraudulent claims. Third, there is the perception that, absent impact,
there would be difficulty in proving the causal connection between the
defendant's negligent conduct and claimed damages of emotional
distress."9

The court found, however, that these policy concerns were simply not
valid in the context of a claim for negligent infliction of emotional
distress.20 Although the court agreed that the impact rule provides a
"brighter line of liability and a clear relationship between the plaintiff's

15. Id. at 585, 533 S.E.2d at 84.
16. Id., 533 S.E.2d at 85.
17. Id. at 586, 533 S.E.2d at 85.
18. Id.
19. Id. at 587, 533 S.E.2d at 86.
20. Id. (citing Zell v. Meek, 665 So. 2d 1048, 1050-51 (Fla. 1995)). In Zell the Supreme

Court of Florida noted that those jurisdictions which have rejected the impact rule have
not witnessed a "flood of litigation." 665 So. 2d at 1051 n.3. Moreover, according to the
court in Zell, the concern over fraudulent claims runs contrary to the right of a litigant to
present his or her case to the jury and presupposes that the judicial system is incapable
of"'separat[ing] the genuine from the bogus claims."' Id. (quoting Stewart v. Gilliam, 271
So. 2d 466, 474 (Fla. Dist. Ct. App. 1972)). Finally, the court noted that the "'fact that
there may be difficulty in proving or disproving a claim should not prevent a plaintiff from
being given the opportunity of trying to convince the trier of fact of the truth of the
claim.'" Id. (quoting Stewart, 271 So. 2d at 473).
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being a victim of the breach of duty and compensability to the plaintiff'
than rules employed in other jurisdictions, the court nonetheless
expressed its concern over the applicability of the impact rule under the
circumstances of the case before the court.2

Notwithstanding those concerns, the court refused to reject the impact
rule as a whole.22 In particular, the court noted that "it would be
imprudent to abandon over a hundred years of Georgia precedent," and
refused to "create a separate tort allowing the recovery of damages for
the negligent infliction of emotional distress."" Nonetheless, the court
held that

[wlhen, as here, a parent and child sustain a direct physical impact'
and physical injuries through the negligence of another, and the child
dies as the result of such negligence, the parent may attempt to recover
for serious emotional distress from witnessing the child's suffering and
death without regard to whether the emotional trauma arises out of
the physical injury to the parent.24

According to the court, this revised rule is "in accord with precepts of the
impact approach and appropriately restricts the recovery to those
directly affected by the defendant's negligent act or omission." 25 The
court therefore held that "[to the extent that the Littleton cases, their
predecessors, and progeny bar recovery for the parent's claim of
emotional distress in circumstances like the present by requiring that
the emotional distress stem from the parent's own physical injury, they
will no longer be followed.""

In the aftermath of the supreme court's decision in Lee, the court of
appeals further expanded the right of recovery for negligent infliction of
emotional distress in Nationwide Mutual Fire Insurance Co. v. Lam.27

In Lam plaintiff brought suit against her uninsured motorist carrier
after an automobile collision between plaintiff and an under-insured
driver. Although plaintiff did not suffer any physical injuries as a result
of the accident, it was plaintiff's position that the accident aggravated
a pre-existing mental illness. As a result of the aggravation of plaintiff's
pre-existing mental illness, plaintiff incurred medical expenses exceeding
twelve thousand dollars. Defendant moved for summary judgment on

21. 272 Ga. at 587-88, 533 S.E.2d at 86.
22. Id. at 588, 533 S.E.2d at 86.
23. Id.
24. Id., 533 S.E.2d at 86-87 (citing Shuamber v. Henderson, 579 N.E.2d 452 (Ind.

1991)).
25. Id., 533 S.E.2d at 87 (citing Alexander v. Scheid, 726 N.E.2d 272 (Ind. 2000)).
26. Id. at 588 n.8, 533 S.E.2d at 87 n.8.
27. 248 Ga. App. 134, 546 S.E.2d 283 (2001).

444 [Vol. 53



TORTS

the basis that plaintiff's claim was precluded by Georgia's impact rule
in that plaintiff suffered no physical injury as a result of the accident.
The trial court denied defendant's motion for summary judgment.2" On
appeal, the court of appeals affirmed.29

The court of appeals noted that, according to the supreme court's 1989
decision in OB-GYN Associates of Albany v. Littleton ("Littleton Ii,),3o
recovery for negligent infliction of emotional distress was limited to two
situations.3 First, damages for the negligent infliction of emotional
distress are recoverable when an impact results in physical injury.3 2

Second, "a plaintiff may recover damages for emotional distress based
upon an injury to property that results in pecuniary loss if injury to the
person is also present, even if that injury is not physical." 3

According to the court of appeals, the second situation "is not part of
an 'impact rule,' because a trespass that causes a pecuniary loss does not
necessarily involve an 'impact.' 3 4 In reviewing the record, the court of
appeals held that plaintiff clearly suffered a pecuniary loss in the form
of substantial medical bills.35 Moreover, "although [plaintiff] suffered
no physical injury, she did suffer an injury to her person, consisting of
aggravation of her preexisting mental illness, which before the collision
had been stable for years."3 ' As such, the court of appeals rejected the
argument that the injury to a person seeking to recover damages for
emotional distress based upon a pecuniary loss is limited to damage to
reputation.

37

Similar to the discussion by the supreme court in Lee, the court of
appeals in Lam also found that the policy reasons which have been
traditionally set forth in support of strict application of the impact rule
simply did not apply in the case at hand.3

' The court of appeals held
that plaintiff's

mental injury can be well documented and proved .... No fear need
exist that a flood of litigation or fraudulent claims will result, and the

28. Id. at 135-36, 546 S.E.2d at 283-84.
29. Id. at 138, 546 S.E.2d at 286.
30. 259 Ga. 663, 386 S.E.2d 146 (1989). For a synopsis of the supreme court's decision

in Littleton IV, see supra text accompanying notes 1-3.
31. 248 Ga. App. at 136-37, 546 S.E.2d at 284.
32. Id. at 136, 546 S.E.2d at 284.
33. Id. at 136-37, 546 S.E.2d at 284.
34. Id. at 137, 546 S.E.2d at 284.
35. Id. at 138, 546 S.E.2d at 285.
36. Id.
37. Id.; see also Littleton H, 259 Ga. at 666, 386 S.E.2d at 149 (citing Kuhr Bros., Inc.

v. Spahos, 89 Ga. App. 885, 81 S.E.2d 491 (1954)).
38. 248 Ga. App. at 138, 546 S.E.2d at 285.
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causal connection between aggravation of an existing mental illness
and a traumatic event such as the collision here is at least as
susceptible of expert medical proof as many physical soft tissue
injuries."

In this respect, the court of appeals noted that its "holding is ...
consistent with the more liberal approach that appears to be required of
us by the Supreme Court's holding in Lee."4 °

II. PREMISES LIABILITY

A. Static Defects

In the 1997 decision in Robinson v. Kroger Co.,4 the Supreme Court
of Georgia held that, except in the most extraordinary of cases, the issue
of whether an invitee failed to exercise ordinary care for his or her own
safety in avoiding a foreign substance was a question for the jury.42 In
the 1998 decision in Freyer v. Silver,43 the Court of Appeals of Georgia
extended the supreme court's decision in Robinson to include cases
arising from static defects. 4 During this year's survey period, in
Christensen v. Overseas Partners Capital, Inc.,4" the court of appeals
again extended the holding in Robinson to include premises liability
cases involving static defects in which the invitee had previously
traversed the allegedly defective area.4 6

In Christensen plaintiff parked her car in a parking deck owned by
Overseas Partners Capital, Inc. and operated by Sterling Parking, Inc.
(referred to collectively as "defendants"). Plaintiff exited the parking
deck by way of a handicap ramp that entered an adjacent office building.
When plaintiff returned to the parking deck, she walked back down the
same handicap ramp. When plaintiff reached the bottom of the ramp,
she tripped and fell.4" Upon examination, plaintiff discovered "that the
bottom of the handicap ramp was 'sunken in' below the parking deck
pavement, creating a one and one-half to two-inch height difference
between the two surfaces."4 8

39. Id., 546 S.E.2d at 285 (citation omitted).
40. Id. at 138 n.4, 546 S.E.2d at 285 n.4.
41. 268 Ga. 735, 493 S.E.2d 403 (1997).
42. Id. at 735, 493 S.E.2d at 403.
43. 234 Ga. App. 243, 507 S.E.2d 7 (1998).
44. Id. at 247, 507 S.E.2d at 10.
45. 249 Ga. App. 827, 549 S.E.2d 784 (2001).
46. Id. at 829-30, 549 S.E.2d at 786-87.
47. Id. at 827-28, 549 S.E.2d at 785.
48. Id. at 828, 549 S.E.2d at 785.
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Subsequently, plaintiff brought suit against defendants to recover for
personal injuries suffered as a result of the fall. During the course of
discovery, plaintiff admitted that she previously traversed the ramp
upon exiting the parking deck. Moreover, plaintiff admitted in her
deposition that, had she looked while walking down the ramp, she would
have noticed the height difference between the handicap ramp and the
parking deck. Plaintiff testified, however, that the height difference was
not noticeable as she exited the parking deck.49 The trial court granted
defendants' motion for summary judgment on the basis that plaintiff
"had equal knowledge of the open and obvious condition caused by the
uneven pavement."" Plaintiff appealed, and the court of appeals
reversed.51

In reversing the decision of the trial court, the court of appeals noted
that "'proof of a fall, without more, does not give rise to liability on the
part of a proprietor.'"52 The court also noted that the "'true basis of a
proprietor's liability for personal injury to an invitee is the proprietor's
superior knowledge of a condition that may expose the invitees to an
unreasonable risk of harm."'53 In this respect, "'[r]ecovery is allowed
only when the proprietor had knowledge and the invitee did not.' 54

The court of appeals first turned to the issue of knowledge on the part
of defendants and noted that there was no evidence of record that
defendants had actual knowledge of the height gap at the end of the
ramp.55 However, the court held that a jury "could infer that this
concrete gap, a static condition, had existed 'for a sufficient time for an
inspection to discover it and to remove the danger.'5 6 Accordingly, the
court held that a question of fact remained as to defendants' constructive
knowledge of the hazard.57

The most significant aspect of the decision, however, relates to the
court's analysis of plaintiff's knowledge. As with defendants, the court
noted that there was no evidence that plaintiff had actual knowledge of
the uneven pavement." Nonetheless, the court referred to the long-

49. Id.
50. Id., 549 S.E.2d at 786.
51. Id. at 830, 549 S.E.2d at 787.
52. Id. at 828, 549 S.E.2d at 785 (quoting Hannah v. Hampton Auto Parts, 234 Ga.

App. 392, 394, 506 S.E.2d 910, 912 (1998)).
53. Id., 549 S.E.2d at 785-86 (quoting Hannah, 234 Ga. App. at 394, 506 S.E.2d at 912).
54. Id., 549 S.E.2d at 786 (quoting Hannah, 234 Ga. App. at 394, 506 S.E.2d at 912).
55. Id. at 828-29, 549 S.E.2d at 786.
56. Id. at 829, 549 S.E.2d at 786 (quoting CFUS Props., Inc. v. Thornton, 246 Ga. App.

75, 76, 539 S.E.2d 571, 574 (2000)).
57. Id.
58. Id.
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standing principle that "[iun a static defect case such as this, 'when a
person has successfully negotiated an alleged dangerous condition on a
previous occasion, that person is presumed to have knowledge of it and
cannot recover for a subsequent injury resulting therefrom."'' 9 The
court held, however, that in light of plaintiff's testimony that the height
difference was not noticeable as she exited the parking deck, a question
of fact existed as to whether plaintiff actually "negotiated the allegedly
dangerous condition on her way up the ramp."0

Moreover, the court held that the question of plaintiff's knowledge was
subject to the standard articulated by the supreme court in Robinson:

"[An invitee's failure to exercise ordinary care is not established as a
matter of law by the invitee's admission that he did not look at the site
on which he placed his foot or that he could have seen the hazard had
he visually examined the floor before taking the step which led to his
downfall. Rather, the issue is whether, taking into account all the
circumstances existing at the time and place of the fall, the invitee
exercised the prudence the ordinarily careful person would use in a like
situation."

61

The court of appeals held that "[a]lthough Robinson involved a slip and
fall on a foreign substance, its analysis applies to static defect cases."62

Accordingly, based upon this standard, the court held that a question of
fact existed as to whether "under the circumstances at the time of the
fall, [plaintiff's] failure to see the height gap was reasonable."63 It
would therefore appear that the practical effect of this ruling is that a
presumption of knowledge no longer automatically arises simply because
an invitee negotiates an allegedly dangerous static defect.64

B. Foreign Substance

In order to prevail in a foreign-substance slip-and-fall case, a plaintiff
must prove that the owner of the premises had actual or constructive
knowledge of the hazard and that the plaintiff lacked knowledge of the

59. Id. (quoting Hannah, 234 Ga. App. at 394, 506 S.E.2d at 912).
60. Id.
61. Id. at 830, 549 S.E.2d at 786-87 (quoting Robinson, 268 Ga. at 748, 493 S.E.2d at

414).
62. Id., 549 S.E.2d at 787 (citing Freyer, 234 Ga. App. at 246-47, 507 S.E.2d at 10).
63. Id.
64. Similarly, in Robinson the supreme court abolished the presumption that an invitee

was charged with constructive knowledge of a foreign substance simply based upon the
admission that, had the invitee looked, he or she could have seen the foreign substance.
268 Ga. at 748, 493 S.E.2d at 414.
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hazard despite exercising ordinary care for his or her own safety.65 The
1997 decision in Robinson focused on the second prong of this test, the
plaintiff's exercise of care for his or her own safety, and held that a
question of fact will generally exist as to whether the plaintiff exercised
due care." In response to the decision in Robinson, there has been a
renewed focus on the first prong of the test as a vehicle for defendants
on motion for summary judgment.6 7 As reflected in a number of cases
decided during the survey period, this approach has found some fertile
ground in the Georgia Court of Appeals.

For example, in Wentworth v. Eckerd Corp.,6" the court of appeals
affirmed the grant of summary judgment to Eckerd Corporation in a
foreign-substance slip-and-fall case based, in part, on the fact that
defendant's assistant manager had examined the area of the slip and fall
approximately five minutes prior to the incident.69 On the basis of this
evidence, and in the absence of any evidence that any other employee
could have seen the foreign substance, the court of appeals held that
summary judgment in favor of defendant was appropriate.7°

Likewise, in Matthews v. Varsity, Inc.,71 the court of appeals affirmed
the grant of summary judgment in favor of The Varsity, in part, on the
basis that a supervisor had inspected the area in which the fall occurred

65. Robinson, 268 Ga. at 736, 493 S.E.2d at 406.
66. Id. at 748, 493 S.E.2d at 414.
67. This does not suggest, however, that summary judgment is no longer appropriate

under the second prong of the test. For example, in Martin v. Consolidated Stores Corp.,
248 Ga. App. 812, 547 S.E.2d 380 (2001), the Georgia Court of Appeals affirmed the trial
court's grant of summary judgment in favor of defendant in a slip-and-fall case. Id. at 812,
547 S.E.2d at 381. Plaintiff, who was shopping at defendant's store with his wife, went to
defendant's restroom. When he entered the restroom, plaintiff found water pouring out of
a urinal onto the floor of the restroom. Notwithstanding the water, plaintiff walked
through approximately an inch of standing water to a bathroom stall. As plaintiff exited
the bathroom, he slipped and fell. Plaintiff subsequently brought suit against defendant.
The trial court granted defendant's motion for summary judgment, and plaintiff appealed.
Id. at 812-13, 547 S.E.2d at 381-82. On appeal, the court of appeals affirmed. Id. at 812,
547 S.E.2d at 381. With respect to the second prong of the Robinson test, the court found
that plaintiff had actual knowledge of the hazard and unreasonably exposed himself to the
hazard. Id. at 814, 547 S.E.2d at 382. Plaintiff, however, argued that the "necessity rule"
created a question of fact "because he had no option except to assume the risk and traverse
the hazardous floor so that he could satisfy his urgent need to relieve himself." Id. The
court, however, found that the "necessity rule" was applicable only in the context of a
landlord-tenant relationship. Id.

68. 248 Ga. App. 94, 545 S.E.2d 647 (2001).
69. Id. at 94, 97, 545 S.E.2d at 648, 650.
70. Id.
71. 248 Ga. App. 512, 546 S.E.2d 878 (2001).

2001]
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approximately five minutes before the incident.72 The court of appeals
rejected plaintiff's argument that The Varsity's inspection procedures
were inadequate on the basis that The Varsity had "'shown that an
inspection occurred within a brief period prior to [the] invitee's fall...
[and, therefore,] the inspection procedure was adequate as a matter of
law.'"

73

Finally, in Roberson v. Winn-Dixie Atlanta, Inc.,74 the court of
appeals affirmed the grant of summary judgment in favor of defendant
on the basis that plaintiff failed to establish that defendant had either
actual or constructive knowledge of the foreign substance that caused
plaintiff's fall.75 Plaintiff was shopping at defendant's store when she
slipped and fell in the produce area. When an employee of defendant
came over to assist plaintiff, the employee indicated to plaintiff that she
had slipped on some grapes. Plaintiff subsequently brought suit against
defendant.76

On motion for summary judgment, defendant did not argue that
plaintiff had superior knowledge of the hazard.7 7 Rather, "[t]he only
issue in this case [was] whether [plaintiff] established that Winn-Dixie
had the requisite knowledge of the foreign substance to allow [plaintiff]
to show negligence on its part."78 Plaintiff did not submit any evidence
that defendant had actual knowledge of the foreign substance. Plaintiff
argued, however, that constructive knowledge should be implied on the
basis that there was an employee in the area in which plaintiff fell.79

Referring to plaintiff's testimony, the court of appeals noted that
plaintiff admitted that defendant's employee was not in the immediate
area in which plaintiff fell and therefore "could not have seen and
removed anything on the floor before she fell."8 °

Moreover, defendant submitted evidence that the area of the produce
department had been inspected approximately fifteen minutes before
plaintiff fell and that nothing was found on the floor.8 Based upon

72. Id. at 514, 546 S.E.2d at 881.
73. Id. (quoting J.H. Harvey Co. v. Reddick, 240 Ga. App. 466,471,522 S.E.2d 749, 753

(1999)).
74. 247 Ga. App. 825, 544 S.E.2d 494 (2001).
75. Id. at 825, 544 S.E.2d at 494-95.
76. Id.
77. Id., 544 S.E.2d at 495.
78. Id.
79. Id. at 826, 544 S.E.2d at 495.
80. Id.
81. Id.
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this evidence, the court of appeals held that defendant demonstrated its
exercise of due care as a matter of law.8 2

C. Landlord-Tenant

In Stephens v. Greensboro Properties, Ltd.,83 the Court of Appeals of
Georgia reversed the grant of summary judgment to a landlord in a
wrongful death action arising from the death of a tenant.84 Defendant
owned an apartment complex that operated as a low-income housing
development. Stanley Scott, another defendant in the action, applied to
become a resident in the apartment complex. At the time of the
application, defendant had a policy of denying residency to any applicant
who had been convicted of a felony within five years prior to the
application. Although Scott had not been convicted of a felony within
the five-year period, defendant discovered during the application process
that Scott did have a history of arrests and convictions prior to the five-
year period, including arrests for assault, criminal trespass, and
terroristic threats. Defendant nonetheless approved Scott's application
for residency.85

Subsequently, Scott was hired by defendant to act as the apartment
complex's maintenance man. In his capacity as maintenance man, Scott
eventually assumed certain duties related to security at the complex.
Moreover, at some point during his employment with defendant, Scott
began carrying a handgun. There was no evidence, however, that
defendant or any of defendant's other employees were aware that Scott
was carrying a handgun.86

On the day of the incident in question, Scott, who had been drinking
most of the day, saw plaintiff's son in the parking lot of the apartment
complex. While in the parking lot, Scott removed the handgun and
pointed it at plaintiff's son. The handgun discharged and killed
plaintiff's son. Plaintiff subsequently brought a wrongful death action
against the owner of the apartment complex and the management
company. In the complaint, plaintiff alleged that defendant was
responsible based on a theory of premises liability for third-party
criminal attacks. The trial court granted defendant's motion for
summary judgment. 7 On appeal, the court of appeals reversed.88

82. Id.
83. 247 Ga. App. 670, 544 S.E.2d 464 (2001).
84. Id. at 670, 544 S.E.2d at 466.
85. Id. at 671, 544 S.E.2d at 466.
86. Id. at 671-72, 544 S.E.2d at 466-67.
87. Id. at 670, 672-73, 544 S.E.2d at 466-67.
88. Id.
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In reversing, the court of appeals noted that the general rule is that
"[ilf a proprietor has reason to anticipate a criminal act, then the
proprietor has a duty to exercise ordinary care to guard against injury
from dangerous characters."89 On motion for summary judgment,
defendant argued that "a tenant cannot hold a landlord liable for a
third-party criminal attack unless a substantially similar incident of
which the landlord was aware previously occurred on'the premises."9"
In this respect, there was no evidence of record of any prior, substantial-
ly similar incidents. As such, defendant argued that it was entitled to
summary judgment.9'

The court of appeals, however, disagreed and held,

Although the [cases cited by defendant] do impose a duty on a landlord
to guard against crime when the landlord has reason to anticipate a
criminal act from prior experience with substantially similar types of
crime occurring on or near the premises, these cases should not be
interpreted as requiring that a plaintiff must always show the
existence of a prior similar incident to establish that a danger was
foreseeable. "Evidence of a prior substantially similar act is one way
to establish notice and foreseeability, and in most cases it will be the
only possible way to do so. It is conceivable, however, that a danger
could be so obvious that an issue for jury determination could exist
regarding notice and/or foreseeability despite the absence of a prior
similar incident on those premises."92

In this respect, the court of appeals noted that plaintiff submitted
evidence that defendant hired Scott with knowledge of his prior
convictions and allowed him to engage in "security-related activities
which might reasonably result in altercations with co-tenants."93

Accordingly, the court of appeals held that a jury issue existed on
whether "an assault such as the one committed by Scott on his co-tenant
... was reasonably to be anticipated and whether [defendant] failed to
exercise ordinary care in guarding against such an occurrence." 4

89. Id. at 673, 544 S.E.2d at 467 (internal quotation marks omitted) (citation omitted).
90. Id.
91. Id. at 672-73, 544 S.E.2d at 467.
92. Id. at 673, 544 S.E.2d at 468 (quoting Wallace v. Boys Club of Albany, 211 Ga. App.

534, 536 n.2, 439 S.E.2d 746, 748 n.2 (1993)).
93. Id. at 674, 544 S.E.2d at 468.
94. Id., 544 S.E.2d at 469.
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III. MEDICAL MALPRACTICE

In Washington v. Clark,95 the Court of Appeals of Georgia affirmed
the grant of summary judgment in favor of a physician on the basis of
the statutory immunity provided by Official Code of Georgia Annotated
("O.C.G.A.") section 51-1-29.1.96 In Washington plaintiff was shot in his
chest and shoulder during a foiled attempt to burglarize a house. When
emergency medical personnel arrived, they placed inflatable military
antishock trousers on plaintiff, which redirected blood from plaintiff's
legs to his chest. Plaintiff was then transported to a local hospital,
where defendant, a surgeon, was called to perform emergency surgery.
Ten days after the surgery, however, plaintiff experienced "renal failure,
sepsis, and infection in his legs, requiring amputation of both legs above
the knee to save his life."97 Plaintiff subsequently brought suit against
the physician based on an allegation of negligent use or negligent
monitoring of the inflatable military antishock trousers. 8

After a somewhat convoluted appellate history, the case was remanded
from the Supreme Court of Georgia to the court of appeals "to consider
whether summary judgment for [defendant] was warranted by the
statutory immunity afforded a voluntary health care provider under
[O.C.G.A. section] 51-1-29.1."99 The court of appeals initially reversed
the grant of summary judgment to defendant on the basis that the
expert affidavit filed in support of the motion for summary judgment
failed to establish a prima facie case under O.C.G.A. section 51-1-
29.1.00 On remand to the trial court, defendant renewed his motion
for summary judgment and submitted a revised affidavit.0°  In his
revised affidavit, defendant stated that plaintiff's

wounds created a true emergency situation, that [defendant's]
assistance as the on-call vascular surgeon was voluntarily provided
with no expectation of payment whatsoever, that [defendant] has not
received any payment from any private person or public entity in
connection with the services provided to [plaintiff], and that [defen-
dant] received no compensation for his general services as an on-call
surgeon for [the hospital]. 2

95. 250 Ga. App. 242, 550 S.E.2d 671 (2001).
96. Id. at 243, 550 S.E.2d at 672.
97. Id., 550 S.E.2d at 671.
98. Id. at 242-43, 550 S.E.2d at 671.
99. Id. at 243, 550 S.E.2d at 671-72.

100. Id.
101. Id., 550 S.E.2d at 672.
102. Id.
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Based upon the revised affidavit, the trial court granted defendant's
motion for summary judgment."' 3 On appeal, the court of appeals
affirmed.

10 4

O.C.G.A. section 51-1-29.1 provides, in part, that "[n]o health care
provider 'who voluntarily and without the expectation or receipt of
compensation provides professional services ... at the request of a
hospital ... shall be liable' for damages or injuries, including death,
allegedly sustained by reason of an act or omission in rendering such
services, unless such injuries were caused by gross negligence or willful
or wanton misconduct."'o' The court of appeals held that the revised
affidavit submitted by defendant established a prima facie case of
immunity under section 51-1-29.1.'06 Insofar as plaintiff failed to
submit any evidence that defendant received some form of compensation
for his services, the court affirmed the grant of defendant's motion for
summary judgment.' 7

IV. GEORGIA TORT CLAIMS ACT

In Youngblood v. Gwinnett Rockdale Newton Community Service
Board,0 8 the Supreme Court of Georgia held that the battery exception
to the waiver of sovereign immunity under the Georgia Tort Claims
Act'0 9 (the "Act") barred plaintiff's claim against a state agency."0

Plaintiff placed her daughter, who was mentally disabled, in a residen-
tial home sponsored by the Gwinnett Rockdale Newton Community
Service Board (the "Board")."' The Board is a "public agency created
to govern publicly-funded programs for the purpose of providing
disability services not provided by other public or private providers.""
The Board contracted with Barbara and Charles Vaughn to care for
plaintiff's daughter. After plaintiff's daughter lived with the Vaughns
for a period of time, it was discovered that the Vaughns had beaten her.
The Vaughns were subsequently charged with and convicted of
battery."

3

103. Id.
104. Id.
105. Id. (quoting O.C.G.A. § 51-1-29.1(a)(1) (2000)).
106. Id. at 244, 550 S.E.2d at 672.
107. Id., 550 S.E.2d at 672-73.
108. 273 Ga. 715, 545 S.E.2d 875 (2001).
109. O.C.G.A. § 50-21-20 to -37 (1998 & Supp. 2001).
110. 273 Ga. at 716, 545 S.E.2d at 876-77.
111. Id. at 715, 545 S.E.2d at 876.
112. Id.
113. Id.
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Plaintiff thereafter brought suit against the Board on behalf of her
daughter and asserted that the Board acted negligently in its oversight
of the Vaughns. The Board filed a motion for summary judgment, which
the trial court granted on the basis that the Board was entitled to
sovereign immunity pursuant to O.C.G.A. section 37-2-11.1(c)(1). 114 On
appeal, the supreme court affirmed that portion of the trial court's ruling
that held plaintiff's claim of battery barred by the Act.115

The supreme court first considered whether the Board was entitled to
sovereign immunity pursuant to O.C.G.A. section 37-2-11.1(c)(1).1 6

That code section provides, in part, as follows: "The community service
boards shall be public bodies, but shall not be considered agencies of the
state, or any specific county or municipality. Such community service
boards are public agencies in their own right and shall have the same
immunity as provided for counties."" 7 It was plaintiff's position that,
despite the language of that code section, community service boards are,
in fact, departments of the state and that section 37-2-11.1(c)(1)
unconstitutionally expanded the state's immunity under the Georgia
Constitution.'18 Based upon a review of the enabling legislation, the
supreme court determined that community service boards are, in fact,
"departments or agencies of the state charged with the public purpose
of providing mental health care and services to the disabled citizens of
the state."" 9

Accordingly, the court held that, under the state constitution, "the
sovereign immunity of the State may be waived only as provided by the
Legislature in a tort claims act or an act of the Legislature which
specifically provides that sovereign immunity is waived and the extent
of such waiver.""2  As such, section 37-2-11.1(c)(1) violated this
constitutional requirement and, therefore, the Board was not entitled to
immunity under that code section.'2 '

Although section 37-2-11.1(c)(1) was not applicable, the court held that
the Board did fall within the scope of the Georgia Tort Claims Act. 22

The Act operates as a limited waiver of sovereign immunity for the acts
or omissions of agents or employees of the State of Georgia. 123 The

114. Id.
115. Id.
116. Id. at 715-16, 545 S.E.2d at 876-77.
117. O.C.G.A. § 37-2-11.1(c)(1) (1995).
118. 273 Ga. at 715, 545 S.E.2d at 876 (citing GA. CONST. art. I, § 2, para. 9).
119. Id. at 716, 545 S.E.2d at 877.
120. Id.
121. Id. at 717, 545 S.E.2d at 877.
122. Id.
123. O.C.G.A. § 50-21-23.
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Act, however, contains a provision whereby sovereign immunity is not
waived for liability resulting from an assault or battery.124  The
question before the supreme court in Youngblood was whether the
assault-and-battery exclusion applies to a situation in which the battery
is not committed by an agent or employee of the state.125

Plaintiff argued "that the assault and battery exception ... to the
waiver of immunity does not protect the State from liability where the
injury is caused by an assault and battery by a third party which results
from the negligent performance of a ministerial duty by a State officer
or employee." 126 The court noted, however, that "[O.C.G.A. section] 50-
21-24(7) provides that the State shall have no liability for losses
resulting from" assault and battery.1 7 In this respect, the supreme
court held that the exclusion from liability for assault and battery "is not
limited in application to acts taken by a State officer or employee but
covers all losses resulting from the torts enumerated [in that code
section]." 28

Accordingly, the supreme court held that the focus "is not on the duty
allegedly breached by the State but on the act causing the underlying
loss regardless of who committed the act."129 Because the act causing
the loss resulted from a battery, the exception to the waiver of sovereign
immunity applied, and defendants were entitled to judgment as a matter
of law on plaintiff's tort claim. 130

V. DOG BITE
In Wade v. American National Insurance Co.,31 the Court of Appeals

of Georgia rejected the argument that the use of a dog for purposes of
commercial security "establishes a rebuttable presumption that such
animals have a known propensity to attack."132 In Wade plaintiff was
employed as a security guard at a softball complex operated by
defendant. The operator of the softball complex used a dog to guard
equipment inside a fenced area. On the day of the incident at issue,
plaintiff, plaintiff's son, and the director of the softball league were in
the complex's office. The director permitted the guard dog to come inside

124. Id. § 50-21-24(7).
125. 273 Ga. at 717, 545 S.E.2d at 877.
126. Id.
127. Id.
128. Id., 545 S.E.2d at 878.
129. Id.
130. Id.
131. 246 Ga. App. 458, 540 S.E.2d 671 (2000).
132. Id. at 462, 540 S.E.2d at 674.
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the office with both plaintiff and plaintiff's son. The dog had apparently
been in the presence of plaintiff and plaintiff's son on numerous prior
occasions and had not exhibited any violent tendencies. However, on
this particular occasion, the dog attacked plaintiff's son without warning.
Plaintiff brought suit against the operator of the softball complex on
behalf of his injured son.'33

During the course of discovery, plaintiff admitted that he had never
seen the dog growl at anyone and that he "had no reason to believe [the
dog] was a threat."13 4 Moreover, plaintiff's son admitted that the dog
"had never growled or bared his teeth at [the son] but simply wagged his
tail."3 5 The director of the softball complex testified that he took basic
precautions to ensure that the dog was not left in the presence of
strangers. The director did testify, however, that the dog would display
aggressive behavior if a stranger walked up to the fence enclosure.13 6

However, the director testified that the dog "had never attacked anyone
before the incident at issue."37

The trial court granted defendant's motion for summary judgment on
the basis that there was no evidence that defendant had knowledge of
a prior vicious propensity on the part of the dog."3 ' In affirming the
decision of the trial court, the court of appeals first held that the general
standard applicable to such "dog bite" cases as set forth in Hamilton v.
Waiker,3 9 Supan v. Griffin,4 ° and Thurmond v. Saffo' precluded
liability in this particular case insofar as there was no evidence that the
owner "ha[d] knowledge that the 'dog ha[d] the propensity to do the
particular act (biting) which caused injury to the complaining par-
ty.'"

142

Plaintiff, however, argued that a stricter standard of liability should
apply to a dog that has been "specifically purchased and used for
guarding commercial property.",14  In short, plaintiff argued that "the
standard of liability for attacks by such dogs should not be the same

133. Id. at 458-59, 540 S.E.2d at 672.
134. Id. at 459, 540 S.E.2d at 672.
135. Id.
136. Id. at 459-60, 540 S.E.2d at 672-73.
137. Id. at 460, 540 S.E.2d at 673.
138. Id. at 459, 540 S.E.2d at 672.
139. 235 Ga. App. 635, 510 S.E.2d 120 (1998).
140. 238 Ga. App. 404, 519 S.E.2d 22 (1999).
141. 238 Ga. App. 687, 520 S.E.2d 43 (1999).
142. 246 Ga. App. at 459, 461, 540 S.E.2d at 672, 673-74 (quoting Hamilton, 235 Ga.

App. at 635, 510 S.E.2d at 120-21).
143. Id. at 462, 540 S.E.2d at 674 (internal quotation marks omitted).
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standard used for household pets as applied by the trial court."144

Rather, plaintiff argued that a rebuttable presumption should exist that
guard dogs "have a known propensity to attack which, standing alone,
creates a jury question concerning the defendants' liability to third
parties attacked by said dogs." 45

The court of appeals, however, rejected a heightened standard of
liability for guard dogs. 146 The court noted that plaintiff's argument
was premised "on the assumption that guard dogs are inherently vi-
cious." 47 However, according to the court, the Georgia General
Assembly has already enacted a statute that provides for the liability of
owners of vicious animals, 48 and, as such, the court of appeals de-
clined to create a specific "sub-class" of such animals. 49  Rather, the
court of appeals held that the standard advocated by plaintiff must be
adopted by the legislature, not by the court.' s

VI. PRODUCTS LIABILITY

A. Design Defects

After lingering in the Georgia courts for approximately fifteen years,
the now-familiar case of Ogletree v. Navistar International Transporta-
tion Corp. made its eighth and final appellate appearance during the
survey period.' 5 ' In this case, plaintiff brought a wrongful death
action against the manufacturer of the cab and chassis of the fertilizer-
spreader truck that killed her husband, alleging that the truck was
defectively designed because it did not have an audible back-up
alarm.'52 The trial court granted defendant's first motion for summary

144. Id. (internal quotation marks omitted).
145. Id.
146. Id.
147. Id.
148. See O.C.G.A. § 51-2-7 (2000).
149. 246 Ga. App. at 462, 540 S.E.2d at 674.
150. Id.
151. 245 Ga. App. 1, 535 S.E.2d 545 (2000) ("Ogletree VIII"); see also Ogletree v.

Navistar Int'l Transp. Corp., 271 Ga. 644, 522 S.E.2d 467 (1999) ("Ogletree VII"); Ogletree
v. Navistar Int'l Transp. Corp., 236 Ga. App. 89, 511 S.E.2d 204 (1999) ("Ogletree VI");
Ogletree v. Navistar Int'l Transp. Corp., 269 Ga. 443, 500 S.E.2d 570 (1998) ("Ogletree V");
Ogletree v. Navistar Int'l Transp. Corp., 227 Ga. App. 11, 488 S.E.2d 97 (1997) ("Ogletree
IV"); Ogletree v. Navistar Int'l Transp. Corp., 221 Ga. App. 363, 471 S.E.2d 287 (1996)
("Ogletree III"); Navistar Int'l Transp. Corp. v. Ogletree, 199 Ga. App. 699, 405 S.E.2d 884
(1991) ("Ogletree I"); Ogletree v. Navistar Int'l Transp. Corp., 194 Ga. App. 41, 390 S.E.2d
61 (1989) ("Ogletree I").

152. Ogletree VIII, 245 Ga. App. at 1, 535 S.E.2d at 547. For two recent summaries of
this litigation, see Deron R. Hicks & Mitchell M. McKinney, Torts, 51 MERCER L. REV. 461,
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judgment on the ground that it had no duty to install an audible back-up
alarm on the truck.'53 The court of appeals reversed that decision in
Ogletree I because (1) there was no conclusive evidence as to whether the
decedent was actually aware of the hazardous condition or subjectively
appreciated the danger, despite the fact that the absence of an audible
back-up alarm was open and obvious, and (2) it found there to be factual
disputes as to "the two primary areas in the element of duty in this case,
foreseeability and reasonableness."54

A little more than three months later, the court of appeals overruled
Ogletree I in Weatherby v. Honda Motor Co.'5 ' and held that the "open
and obvious danger rule" applies if the absence of a safety device is
objectively open and obvious; in other words, the product user's
subjective knowledge or appreciation of the danger involved is irrele-
vant.'56 Based on the decision in Weatherby, defendant again moved
for summary judgment, but the trial court denied the motion on the
ground that the law of the case required it to follow the holding of
Ogletree I.'' In Ogletree II the court of appeals affirmed the trial
court's decision, holding that Ogletree I was the law of the case because
the evidentiary posture of the case had not changed since its decision in
the first appeal. 5 ' Thus, in spite of the intervening decision in
Weatherby, summary judgment for defendant was still inappropriate.'5 9

Following the decision in Ogletree II, the case was tried to a jury, and
although the jury returned a verdict for plaintiff, it awarded damages for
funeral and medical expenses only. Thereafter, plaintiff moved for a
new trial on the issue of damages, and defendant moved for judgment
notwithstanding the verdict ("j.n.o.v.") or, alternatively, for a new trial.
The trial court ultimately denied both motions for a new trial, but
granted defendant's motion for j.n.o.v.160

474-77 (1999), and Richard L. Sizemore, Casenote, Ogletree v. Navistar International
Transportation Corp.: The Demise of the "Open and Obvious Danger" Defense, 50 MERCER
L. REV. 643, 643-45 (1999).

153. Ogletree I, 194 Ga. App. at 44, 390 S.E.2d at 64-65.
154. Id. at 44-45, 49, 390 S.E.2d at 65, 68.
155. 195 Ga. App. 169, 393 S.E.2d 64 (1990).
156. Id. at 170-72, 393 S.E.2d at 65-67.
157. Ogletree 11, 199 Ga. App. at 699, 405 S.E.2d at 885. The law-of-the-case rule

provides that "any ruling by the Supreme Court or the Court of Appeals in a case shall be
binding in all subsequent proceedings in that case in the lower court and in the Supreme
Court or the Court of Appeals as the case may be." O.C.G.A. § 9-11-60(h) (1993). However,
"[tihe rule does not apply.., when the evidentiary posture of the case changes after the
initial ruling of the appellate court." Ogletree 11, 199 Ga. App. at 700, 405 S.E.2d at 886.

158. Ogletree 11, 199 Ga. App. at 700-01, 405 S.E.2d at 886.
159. Id.
160. Ogletree VIII, 245 Ga. App. at 1, 535 S.E.2d at 547.
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On appeal in Ogletree V, defendant offered the following arguments
in support of its motion for j.n.o.v.: "(1) the law of the case rule no
longer applied; (2) there was no evidence that Navistar was negligent in
its design and manufacture of the cab and chassis; and (3) any possible
defect in the design was not a proximate cause of the damages sus-
tained."161

With respect to defendant's first argument, the court of appeals held
that there were material differences between the trial evidence and the
summary judgment evidence on the issues of defendant's duty to install
an audible back-up alarm and the "open and obvious danger rule."1 62

Because the evidentiary posture of the case had changed, the law-of-the-
case rule was no longer applicable.'6 3 When the law-of-the-case rule
is inapplicable, a court "should apply 'the law existing at the time of its
decision, even if the law has changed since a prior adjudication.""'

Accordingly, the court of appeals found that Weatherby, which "held that
a manufacturer cannot be found negligent under the precise circum-
stances of this case," controlled its decision.'6 5 Thus, the court af-
firmed the trial court's grant of defendant's j.n.o.v. motion on the basis
of the "open and obvious danger rule."'66 On certiorari in Ogletree V,
the supreme court reversed, expressly overruling Weatherby and holding
that the "open and obvious danger rule" is no longer viable in design
defect cases because it is inconsistent with the risk-utility test.' 67

On remand in Ogletree VI, having failed to affirm the trial court's
grant of j.n.o.v on the basis of defendant's first argument, the court of
appeals turned to defendant's second argument-that is, whether there
was any evidence that defendant was negligent in its design and
manufacture of the cab and chassis.6" The court again affirmed the
trial court's grant of defendant's j.n.o.v motion, holding that "Ogletree
failed to present evidence that would support a finding that the risk of
the cab and chassis without the alarm outweighed the usefulness of the
product in that condition."'6 9 Once again the supreme court granted
certiorari and reversed, this time holding that the court of appeals

161. Ogletree IV, 227 Ga. App. at 14, 488 S.E.2d at 99-100.
162. Id. at 15-16, 488 S.E.2d at 101.
163. Id. at 16, 488 S.E.2d at 101.
164. Id. (quoting McLean v. Continental Wingate Co., 222 Ga. App. 805, 808, 476

S.E.2d 83, 86 (1996) (Beasley, C.J., concurring specially)).
165. Id. at 16-17, 488 S.E.2d at 101.
166. Id. at 17, 488 S.E.2d at 101.
167. 269 Ga. at 446, 500 S.E.2d at 572 (citing Banks v. ICI Americas, Inc., 264 Ga. 732,

450 S.E.2d 671 (1994)).
168. 236 Ga. App. at 91, 511 S.E.2d at 207.
169. Id. at 94, 511 S.E.2d at 208.
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misapplied the standard for granting a j.n.o.v. motion because there was
some evidentiary basis for the verdict.17 °

On remand from the supreme court for the second time, the court of
appeals in Ogletree VIII "turn[ed] to the third basis for judgment n.o.v.
argued by Navistar: Whether under the circumstances of this case the
plaintiffs presented evidence from which the jury could infer that
Navistar's failure to install an audible back-up alarm on Campbell's
truck caused Ogletree's death."'71 Initially, the court noted that in all
negligence actions, the plaintiff bears the burden of proving that the
defendant's negligence was both the factual and proximate cause of the
injury. Although causation is usually an issue to be determined by
the jury, it may be decided by the trial court as a matter of law if the
evidence is plain, palpable, and indisputable. 7 ' Moreover, on a motion
for j.n.o.v., the evidence and all logical inferences that may be drawn
from it must be viewed in the light most favorable to the nonmoving
party, but inferences based on "mere possibility, conjecture, or specula-
tion" have no evidentiary value. 174  Thus, to defeat a defendant's
j.n.o.v. motion,

[t]he plaintiff must introduce evidence which affords a reasonable basis
for the conclusion that it is more likely than not that the conduct of the
defendant was a cause in fact of the result .... [Wihen a jury renders
a verdict that is not supported by the evidence, but is based solely on
conjecture, it becomes the duty of the court to issue a judgment
n.o.v. 

1 7 5

Turning to the evidence relating to causation, the court first acknowl-
edged that the evidence presented at trial was disputed as to whether
the decedent knew that the truck was backing up toward him and
whether he would have heard a back-up alarm if one had been installed
on the truck.176  Because of this evidentiary dispute, the court was
unable to determine whether a back-up alarm would have prevented the

170. Ogletree VII, 271 Ga. at 646-47, 522 S.E.2d at 470-71 (acknowledging that there
was undisputed evidence that supported judgment for defendant, but holding that the court
of appeals erred because it disregarded other relevant evidence and possible inferences that
supported the verdict); see also Deron R. Hicks & Jacob E. Daly, Torts, 52 MERCER L. REV.
421, 434-36 (2000) (discussing Ogletree VII and its significance).

171. 245 Ga. App. at 2-3, 535 S.E.2d at 547.
172. Id. at 3, 535 S.E.2d at 548.
173. Id.
174. Id.
175. Id. at 4, 535 S.E.2d at 548 (alterations in original).
176. Id.
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decedent's death.' Nevertheless, the court found that j.n.o.v. was still
appropriate "if the undisputed evidence established that even if Navistar
had installed the back-up alarm, the alarm, through no fault of
Navistar's, would not have been present and operational on the date of
the accident."'78

The evidence presented at trial revealed the following facts that were
relevant to this issue. First, it was undisputed that if defendant had
installed a back-up alarm on the truck, it would have installed the alarm
on the rear cross-member of the frame rail and wired it into the rear
back-up lamp circuitry. Second, the owner significantly modified the
truck for use as a fertilizer spreader, including (1) completely cutting off
the rear cross-members of the frame rail, (2) removing, rewiring, and
reconnecting the rear signal lamps at a different location on the truck,
and (3) removing (but not reconnecting) the rear back-up lamps. Third,
the parties' experts agreed that these modifications would have caused
a back-up alarm to be disconnected and removed, if one had been
installed. In addition, although plaintiff's expert speculated that an
alarm would have been reconnected if one had been installed, he was
unable to substantiate his claim. Defendant countered that opinion with
"substantial evidence" demonstrating that any alarm would not have
been reconnected after it was disconnected and removed.179

Based on this evidence, the court concluded that plaintiff had not
satisfied her burden of proving that the alleged design defect caused her
husband's death. 8 ' The court explained that because plaintiff's
expert's opinion was "specifically premised on an assumption that the
alarm would have survived [the owner's] modifications," plaintiff was
required "to present some competent evidence from which the jury could
reasonably infer that the alarm would have been retained and rein-
stalled by [the owner]." 81 Instead, from her expert's opinion, which
"was founded solely upon the unsupported premise that a factory-
installed alarm would tend to remain with the truck, or, in other words,
that people generally tend to keep what they have been given," the jury
could reasonably infer only that an alarm might have survived the
modifications.8 2 However, because such an inference would be based
on nothing more than speculation, the court found that it had no

177. Id.
178. Id.
179. Id. at 4-6, 535 S.E.2d at 549.
180. Id. at 7-8, 535 S.E.2d at 550-51.
181. Id. at 6, 535 S.E.2d at 550.
182. Id.
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evidentiary value. 1 3 Furthermore, the inference that somebody might
have retained and reinstalled the alarm had no bearing on whether the
owner would have retained and reinstalled the alarm under the
circumstances of this case, nor did it cast any doubt on the evidence
indicating that he did not want and was not required to retain and
reinstall the alarm."M "Thus, the jury could not find that but for
Navistar's failure to install an alarm, Ogletree's death would have been
prevented because there was no competent evidence supporting a
reasonable inference that the alarm would have been present and
operational on the day of the accident."'

Having been rebuked by the supreme court twice before in its attempt
to affirm the trial court's grant of j.n.o.v. for defendant, the court of
appeals finally succeeded in its third attempt when the supreme court
denied certiorari on January 5, 2001, thereby bringing this case to a
merciful end. After generating eight appellate opinions over a span of
approximately eleven years, this case has left an indelible mark on the
face of Georgia products liability jurisprudence.

B. Evidence

In Cooper Tire & Rubber Co. v. Crosby,'86 the Georgia Supreme
Court made a significant ruling with respect to the rule of substantial
similarity.'87 Plaintiff, her husband, and her daughter were involved
in an automobile crash when the left rear tire of their Ford Bronco II
blew out, causing Mr. Crosby, who was driving, to lose control of the
vehicle, which ultimately flipped over. Plaintiff and her daughter
sustained serious injuries, and Mr. Crosby died. Plaintiff then sued the
manufacturer of the tire, alleging that the tire was defectively manufac-
tured because its radial belting separated and that this defect caused the
crash. Emphasizing that the tire had been driven for more than thirty
thousand miles, defendant argued that a road hazard caused the tire to
blow out. At trial, plaintiff sought to introduce defendant's adjustment
statistics, which show consumer claims that have been honored, for all
tires manufactured during the nine years preceding the crash at the
plant where plaintiff's tire was manufactured. Defendant objected to
this evidence on the ground that plaintiff had not shown a substantial

183. Id.
184. Id. at 7, 535 S.E.2d at 550.
185. Id.
186. 273 Ga. 454, 543 S.E.2d 21 (2001).
187. Last year's article discussed the rulings made in this case by the Georgia Court

of Appeals concerning expert witness testimony, see Hicks & Daly, supra note 170, at 440-
42, but the supreme court chose not to consider those rulings when it granted certiorari.
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similarity between the allegedly defective tire and the tires included in
the adjustment statistics. Plaintiff responded that the evidence was
admissible without a showing of substantial similarity. Nevertheless,
the trial court excluded the adjustment statistics because they were
"generally inadmissible." Without this evidence, the jury promptly
returned a verdict for defendant.'

On appeal, plaintiff argued that the trial court erred by excluding the
adjustment statistics, and the court of appeals agreed.'89 The court
explained that the adjustment statistics were admissible because they
reflected prior similar manufacturing defects that were relevant to
showing "defects, notice, prior knowledge and causation and for purposes
of punitive damages.""9 However, the court also recognized that the
adjustment statistics were admissible only to a limited extent: "[Tihe
foundation must be laid that such occurrences were with the same or
similar model steel belted tires, made with the same or similar materials
and manufacturing processes, and having substantially similar
defects."'' The court was careful to point out that these limitations
"do[] not mean that the defects, tires, or occurrences must be identical,
but only sufficiently substantially similar to be probative so that a jury
can reasonably draw an inference of defect, causation, dangerousness,

188. 273 Ga. at 454-55, 543 S.E.2d at 22-23.
189. Crosby v. Cooper Tire & Rubber Co., 240 Ga. App. 857, 859, 524 S.E.2d 313, 317

(1999). Plaintiff asserted five enumerations of error, the first of which was that the trial
court erroneously instructed the jury to disregard testimony given by her expert witness
about the cause of the tire failure. Id. at 857-58, 524 S.E.2d at 316. Defendant did not
object to this testimony during direct examination, but during a recess following direct
examination, defendant moved to strike the testimony and to instruct the jury to disregard
it on the ground that the witness had failed to divulge certain of his opinions during
discovery. Id. at 858, 524 S.E.2d at 317. The trial court granted defendant's motion, but
the court of appeals reversed, holding that the trial court abused its discretion in excluding
the testimony and that such abuse constituted reversible error and required a new trial.
Id. at 859, 524 S.E.2d at 317. Although its ruling on this issue was sufficient to dispose
of the appeal and to require a new trial, the court decided to address the other enumera-
tions of error raised in plaintiffs appeal and defendant's cross-appeal because they were
"likely to again arise on retrial." Id.

190. Id. at 860, 524 S.E.2d at 318. Additionally, the court explained that the
adjustment statistics were also admissible to show (1) the difference between tires that
failed because of customer fault and tires that failed because of a manufacturing defect, (2)
how often manufacturing defects manifested themselves in tires that had been driven for
more than thirty thousand miles, (3) that other tires of the same model that were
manufactured at the same plant had substantially similar manufacturing defects, and (4)
the ratio of manufacturing defects in tires of the same model compared to the overall
production of that model. Id. at 859-60, 524 S.E.2d at 318.

191. Id. at 860, 524 S.E.2d at 318.
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knowledge, producing the tire failure, or failure to warn."'92 The court
concluded,

It is within the trial court's sound discretion to determine whether the
prior similar occurrences or tire failures are sufficiently substantially
similar to allow the admission of such evidence; this means a continu-
um of admissible, substantially similar occurrences, where at one
extreme the occurrences were the same and at the other extreme the
occurrences were barely sufficient to be substantially similar for
admission so as not to be an abuse of discretion.93

The supreme court reversed, holding that "the tire adjustment data
was inadmissible because [plaintiff] failed to show a substantial
similarity between the belt separation alleged to have caused the car
wreck in this matter, and the reasons why the tires reflected in the
adjustment data were returned by other consumers."194 In reaching
this conclusion, the court noted that the rule of substantial similarity in
products liability cases "prohibits the admission into evidence of other
transactions, occurrences, or claims unless the proponent first shows
that there is a 'substantial similarity' between the other transactions,
occurrences, or claims and the claim at issue in the litigation."195 The
court also noted that the rule of substantial similarity requires "a
showing of similarity as to causation.""9 However, plaintiff's evidence
at trial failed to satisfy this rule because it did not show that the tire
involved in this case was the same model as the tires included in the
adjustment statistics, that the tire involved in this case suffered from
the same defect as the tires included in the adjustment statistics, or that
the cause of the alleged defect in the tire involved in this case was the
same as the cause of the defects in the tires included in the adjustment
statistics.9 ' Therefore, the supreme court held that the trial court
correctly excluded this evidence from trial.198

The supreme court's opinion might have been sound if it had stopped
there, but the court went further and denounced the court of appeals
opinion as "a renunciation of the rule of substantial similarity."'99

192. Id.
193. Id.
194. 273 Ga. at 455, 543 S.E.2d at 23.
195. Id.; see also Mack Trucks, Inc. v. Conkle, 263 Ga. 539, 544,436 S.E.2d 635,639-40

(1993); Shasta Beverages, Inc. v. Tetley USA, Inc., 248 Ga. App. 381, 385, 546 S.E.2d 800,
804 (2001).

196. 273 Ga. at 455, 543 S.E.2d at 23-24.
197. Id. at 455-56, 543 S.E.2d at 24.
198. Id. at 456, 543 S.E.2d at 24.
199. Id. at 457, 543 S.E.2d at 25.
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Specifically, the court commented that the court of appeals redefined the
rule of substantial similarity so broadly that "almost all prior occurrence
evidence would be admissible in products liability cases, so long as there
was the barest hint of possible similarity between the prior occurrence
and the occurrence at issue in litigation."20 0 Under such a broad rule,
the court continued, "a trial court's exclusion of such evidence would
almost always be subject to a claim of discretionary abuse by a
disgruntled litigant."20 ' Finally, the court criticized the court of
appeals opinion as "so erroneously all-inclusive as to essentially strip the
trial court of its discretion to exclude evidence of similar occurrences in
products liability cases when such evidence does not satisfy the rule of
substantial similarity.

20 2

The problem with this part of the court's opinion, as Justice Hunstein
pointed out in a dissent joined by Chief Justice Benham, is that it
completely misunderstands the court of appeals opinion:

The majority is not satisfied that the Court of Appeals explicitly
states that the "substantial similarity" standard applies upon retrial to
determine the admissibility of the proffered evidence. Instead, the
majority concludes that the lower court "renounced" the standard it
expressly utilized based on language in the Court of Appeals' opinion
about the "continuum of admissible substantially similar occurrences."
The majority's criticism of this dicta is not justified. The Court of
Appeals with this colorful language was simply recognizing what every
experienced trial judge knows, namely, that there are no bright-line,
hard-and-fast rules applicable to every case when it comes to the
admissibility of evidence of similar occurrences. What constitutes
"substantially similar" evidence does indeed shift between the extremes
of absolutely identical to "barely sufficient to be substantially similar,"
with all the gradations in-between. There is no exact science involved
in weighing such evidence: evidence that a trial court determines is
substantially similar in one tire blow-out case may be found inadequate
by another trial court in another tire blow-out case. It is for this very
reason that we have consistently applied a "manifest abuse" standard
in assessing a trial court's discretion in the admission or exclusion of
evidence.' 0 '

In other words, the court of appeals did not renounce, or even attempt
to modify, the rule of substantial similarity; instead, it merely recognized
the obvious fact that, because no two cases are ever identical, evidence

200. Id. at 456, 543 S.E.2d at 24.
201. Id.
202. Id. at 457, 543 S.E.2d at 25.
203. Id. at 459-60, 543 S.E.2d at 26 (Hunstein, J., dissenting).
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of prior similar occurrences will sometimes be just "barely sufficient" to
satisfy the rule. What the supreme court majority failed to appreciate
was that "barely sufficient" is still sufficient. Instead, it erroneously
equated "barely sufficient" evidence of prior similar occurrences with
evidence of "occurrences that are 'barely' similar to the occurrence at
issue" or evidence that shares the "barest hint of possible similarity" to
the occurrence at issue.0 4 This is an important distinction, according
to Justice Hunstein, because Georgia law favors the admissibility of all
relevant evidence, even doubtfully relevant evidence, as long as the jury
is properly instructed."' Because evidence of prior similar occurrences
that is "barely sufficient" to satisfy the rule is still relevant evidence and
should be admitted, Justice Hunstein "object[ed] to the majority's opinion
because it establishes an unwarranted threshold standard for admissibil-
ity in products liability cases that is contrary to the Georgia rule
favoring the admission of any relevant evidence."0 ' Justice Hunstein
concluded by noting the irony of the majority's opinion:

Most egregiously, the majority does exactly what it accuses the Court
of Appeals of doing: limiting the discretion of trial courts. To para-
phrase the majority opinion, its ruling is so erroneously under-inclusive
as to essentially strip trial courts of their discretion to admit evidence
of similar occurrences in products liability cases when such evidence
fails to satisfy the untenably rigorous standard the majority now
imposes.207

C. Defenses

1. Statute of Limitations. Georgia does not have a single statute
of limitations for products liability actions; instead, the general statutes
of limitations apply according to the nature of the claim or injury.20 8

For example, in a products liability action alleging damage to realty, the
limitations period is four years from the date the cause of action
accrues.20 9 Until 1988, the accrual date for claims alleging damage to
realty was determined by reference to the "discovery rule," which
provided that "a cause of action does not accrue until the injured party
becomes aware, or in the exercise of reasonable diligence should have

204. 273 Ga. at 456, 543 S.E.2d at 24.
205. Id. at 459, 543 S.E.2d at 26 (Hunstein, J., dissenting).
206. Id. at 460, 543 S.E.2d at 27.
207. Id. at 461, 543 S.E.2d at 27.
208. Smith, Miller & Patch v. Lorentzson, 254 Ga. 111, 111, 327 S.E.2d 221,222 (1985);

Daniel v. American Optical Corp., 251 Ga. 166, 167-68, 304 S.E.2d 383, 385 (1983).
209. O.C.G.A. § 9-3-30(a) (Supp. 2001).
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become aware, of his injury or damage."21 ° In 1988, however, the
Georgia Supreme Court restricted the scope of this rule, holding that
"'the discovery rule ... [is confined] to cases of bodily injury which
develop only over an extended period of time. '' 2

" Accordingly, "[an
action under [O.C.G.A. section 9-3-30] [for damage to realty] must be
brought within four years of substantial completion."212

Although the law in Georgia is clear that the accrual date for claims
alleging damage to realty is the date of substantial completion, the court
of appeals faced a question of first impression in Hickey v. Bowden 21

1

concerning when the construction of a new house is considered substan-
tially complete. Plaintiffs signed a contract in June 1995 to buy a house
that was constructed with synthetic stucco cladding. On July 13, 1995,
the Chatham County Building Inspections Department issued a
certificate of occupancy, which included a comments section indicating
"Completed 04/26/95." On April 26, 1999, after discovering moisture
damage under the cladding, plaintiffs sued the builders of the house and
the manufacturer of the cladding. Plaintiffs asserted claims for
negligent construction, breach of express and implied warranties, and
negligent misrepresentation against the builders. Against the manufac-
turer, plaintiffs asserted claims for products liability, negligent design
and marketing, and negligent misrepresentation. The trial court
granted the motions for summary judgment filed by the builders and the
manufacturer on the ground that plaintiffs' claims were barred by the
four-year limitations period for claims alleging damage to realty set forth
in O.C.G.A. section 9-3-30. In reaching this conclusion, the trial court
noted that the affidavit testimony of the director of the Chatham County
Building Inspections Department indicated that the completion date on
the certificate of occupancy referred to the date that the inspection was
completed rather than the date that the construction was completed.
Therefore, the trial court reasoned, the construction of the house must
have been completed before April 26, 1995, which meant that plaintiffs
filed the complaint outside the limitations period.214

On appeal, plaintiffs conceded that the four-year limitations period for
claims alleging damage to realty applied to their tort claims against the

210. Lumbermen's Mut. Cas. Co. v. Pattillo Constr. Co., 254 Ga. 461, 465, 330 S.E.2d
344, 347 (1985).

211. Corporation of Mercer Univ. v. National Gypsum Co., 258 Ga. 365,366,368 S.E.2d
732, 733 (1988) (quoting Lumbermen's Mut. Cas. Co., 254 Ga. at 466, 330 S.E.2d at 348
(Weltner, J., dissenting)) (alteration in original).

212. Id.; see also Mitchell v. Contractors Specialty Supply, Inc., 247 Ga. App. 628, 629-
30, 544 S.E.2d 533, 534-35 (2001).

213. 248 Ga. App. 647, 548 S.E.2d 347 (2001), cert. granted.
214. Id. at 647-48, 548 S.E.2d at 348.
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builders and to all claims against the manufacturer, but they argued
that the trial court erred in determining that the construction of their
house was substantially complete before April 26, 1995.215 Specifically,
plaintiffs contended that the construction of their house was not
substantially complete until they were legally permitted to occupy it,
which was not until the certificate of occupancy was issued on July 13,
1995.216 To answer this question of first impression, the court turned
to the statute of repose for claims alleging deficiencies connected with
improvements to realty, which defines "substantial completion" as "'the
date when construction was sufficiently completed, in accordance with
the contract ... so that the owner could occupy the project for the use
for which it was intended.' 21 ' Recognizing that plaintiffs could not
legally occupy the house until the certificate of occupancy was issued,
the court held that "the date the certificate of occupancy was issued is
the earliest date their house could be deemed substantially complet-
ed." ' Thus, summary judgment on the tort claims against the
builders and claims against the manufacturer was inappropriate because
plaintiffs indisputably filed the complaint within four years after the
certificate of occupancy was issued.21 The benefit of Hickey is that it
establishes a bright-line rule for determining when construction of a new
house is substantially complete and, hence, when a cause of action for
damage to realty accrues.

2. Preemption. Derived from the Supremacy Clause of the United
States Constitution,22 the doctrine of preemption is a potent defense
in products-liability actions. Essentially, this doctrine provides that
"state law that conflicts with federal law is 'without effect.' ' 221

215. Id. at 649, 548 S.E.2d at 349.
216. Id. at 650, 548 S.E.2d at 349.
217. Id. (quoting O.C.G.A. § 9-3-50(2) (1982)).
218. Id., 548 S.E.2d at 349-50.
219. Id., 548 S.E.2d at 350. During its 2000 session, the General Assembly amended

section 9-3-30 to reinstate the discovery rule for determining the accrual date of a cause

of'action for damage to a dwelling caused by the manufacture of, or the negligent design

or installation of, synthetic exterior siding. O.C.G.A. § 9-3-30(b)(1) (Supp. 2001). However,

this new discovery rule applies only to causes of action that had not expired under the

former law prior to March 28, 2000. Id. § 9-3-30(b)(2) (Supp. 2001).
220. U.S. CONST. art. VI, cl. 2 ("This Constitution, and the Laws of the United States

which shall be made in Pursuance thereof; and all Treaties made, or which shall be made,

under the Authority of the United States, shall be the supreme Law of the Land; and the

Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any
State to the Contrary notwithstanding.").

221. Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992) (quoting Maryland v.
Louisiana, 451 U.S. 725, 746 (1981)).
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Congress's intent to preempt state law may be manifested in one of three
ways: "State action may be foreclosed by express language in a
congressional enactment [i.e., express preemption], by implication from
the depth and breadth of a congressional scheme that occupies the
legislative field [i.e., field preemption], or by implication because of a
conflict with a congressional enactment [i.e., implied preemption]."2 22

Although the doctrine of preemption applies in a variety of contexts, it
is quite common in products liability cases involving automobile
accidents.

In one such case, Irving v. Mazda Motor Corp.,223 the Eleventh
Circuit applied preemption principles to claims that implicated Federal
Motor Vehicle Safety Standard 208 ("Standard 208").224 Plaintiff in
Irving sued defendants after her daughter was killed in a single-vehicle
accident, apparently because she was not sufficiently restrained by the
vehicle's seat belt. The vehicle that plaintiff's daughter was driving
contained a two-point passive shoulder restraint with a manual lap belt,
which is one of the options authorized by Standard 208. Plaintiff
claimed that the seat belt system was defectively designed and that
defendants failed to warn consumers of the dangers of not using the
manual lap belt, but the district court granted summary judgment for
defendants on the ground that Standard 208 expressly and impliedly
preempts state-law claims based on an automobile manufacturer's choice
of restraint systems from among the options provided by federal law.225

The Eleventh Circuit affirmed, although it first held that plaintiff's
design-defect claim was not expressly preempted by the National Traffic
and Motor Vehicle Safety Act of 1966 ("NTMVSA"). The court
explained that the presumption against express preemption controlled
because the conflict between the NTMVSA's preemption clause and
savings clause "made the preemption of common-law claims ambigu-
ous." 227 However, the court found that plaintiff's design-defect claim
was impliedly preempted because defendants chose an option explicitly
permitted by Standard 208.228 If plaintiff was allowed to pursue this
claim, the court observed, state law would irreconcilably conflict with the

222. Lorillard Tobacco Co. v. Reilly, 121 S. Ct. 2404, 2414 (2001) (citations omitted).
223. 136 F.3d 764 (11th Cir. 1998).
224. Standard 208, which was promulgated under the authority of the National Traffic

and Motor Vehicle Safety Act of 1966, 49 U.S.C.A. §§ 30101-30170 (West 1997 & Supp.
2001), addresses the options afforded to automobile manufacturers for occupant restraint
systems. 49 C.F.R. § 571.208 (2000).

225. 136 F.3d at 766.
226. Id. at 768.
227. Id.
228. Id. at 769.
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intent of federal law.229 Finally, the court held that the district court
properly dismissed plaintiff's failure-to-warn claim because it was
dependent on the preempted design-defect claim; in other words, there
was no design defect about which consumers needed to be warned.3 °

In another case implicating Standard 208, Geier v. American Honda
Motor Co.,231 plaintiffs alleged that an automobile was defectively
designed because it was not equipped with a driver's side airbag.232

The Supreme Court held that plaintiffs' claim was impliedly preempted
because it conflicted with the objectives of Standard 208, which provides
automobile manufacturers with options regarding airbags. 3  The
Court reasoned that plaintiffs' claim depended on the manufacturer
having a state-law duty to install an airbag in the automobile.2

Because Standard 208 does not require manufacturers to install airbags,
a state-law duty to do so would erect an obstacle to the accomplishment
of its objectives; therefore, the federal law preempted plaintiffs'
claim.235

The opinions in Irving and Geier collided in James v. Mazda Motor
Corp., 236 which was almost factually identical to Irving. Like Irving,
James involved a single-vehicle accident that resulted in the death of the
driver of the vehicle. The vehicle in James, like the vehicle in Irving,
contained a two-point passive shoulder restraint with a manual lap belt.
Although the Eleventh Circuit in Irving did not state explicitly whether
the decedent was wearing the lap belt when the accident occurred, the
court's opinion indicates that she was not. Similarly, the decedent in
James was not wearing the lap belt at the time of her accident.
Plaintiffs in James, the decedent's children and the administratrix of the
decedent's estate, brought a wrongful death action, alleging substantially
the same claims as plaintiff in Irving, namely, that the seat belt system
was defectively designed and that defendants failed to warn consumers
of the dangers of not using the manual lap belt. Finally, as in Irving,
the district court in James granted defendants' motion for summary
judgment on the ground that Standard 208 preempted plaintiffs' state-
law claims. 37

229. Id.
230. Id. at 770.
231. 529 U.S. 861 (2000).
232. Id. at 865.
233. Id. at 881.
234. Id.
235. Id.
236. 222 F.3d 1323 (11th Cir. 2000).
237. Id. at 1324.
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On appeal, the Eleventh Circuit noted that James and Irving had
almost identical facts, which meant that plaintiffs' case had to fail if the
court decided that Irving is still good law. 238 In support of their
argument that Irving is not good law, plaintiffs argued (1) that Irving
was never good law because it conflicted with existing Eleventh Circuit
precedent (Myrick v. Freuhauf Corp.239 and Doyle v. Volkswagenwerk
Aktiengelellschaf' 40 ) when it was decided, and (2) that the Supreme
Court's decision in Geier undermines Irving's analytical foundation.2 41

With respect to plaintiffs' first argument, the court recognized its
holding in Myrick that "'where ... there is an express pre-emption
provision, which constitutes a reliable indicium of congressional intent,
implied pre-emption analysis has no place.'"242 However, plaintiffs'
error was that the Supreme Court found the court's implied preemption
analysis in Myrick to be "'without merit. '"'2 43 Because Irving recog-
nized that "'implied preemption is possible despite the presence of an
express preemption clause,"' its preemption analysis was correct and did
not conflict with Myrick.24 Similarly, the court found that Doyle did
not conflict with Irving because the question answered in Irving was left
open in Doyle.245

Next, the court summarily dismissed plaintiffs' second argument.246

As the court read Geier, it was clear that, "despite a savings clause in
the National Traffic and Motor [Vehicle] Safety Act, courts should apply
normal implied preemption principles to determine if a state common
law action stands as an obstacle to the accomplishment and execution of
the full purposes and objectives of Congress."2 47  Because Irving
employed the same analysis as Geier, the court found Irving to be
consistent with Geier for the same reason it rejected plaintiffs' argument
that Irving conflicted with Myrick.24

6 As a result, Irving is still good

238. Id. at 1324-25.
239. 13 F.3d 1516 (11th Cir. 1994), aftd sub nom., Freightliner Corp. v. Myrick, 514

U.S. 280 (1995).
240. 114 F.3d 1134 (11th Cir. 1997).
241. 222 F.3d at 1325.
242. Id. at 1325-26 (quoting Myrick, 13 F.3d at 1523).
243. Id. at 1326 (quoting Freightliner Corp., 514 U.S. at 287).
244. Id. (quoting Irving, 136 F.3d at 767 n.1); see also Buckman Co. v. Plaintiffs' Legal

Comm., 121 S. Ct. 1012, 1019 (2001); Geier, 529 U.S. at 869.
245. 222 F.3d at 1326.
246. Id. ("We are not sure that plaintiffs have read the same Geier opinion that we

have read.").
247. Id. (internal quotation marks omitted) (citation omitted).
248. Id. at 1326-27.
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law because it does not conflict with Myrick, Doyle, or Geier.249

Consequently, the court affirmed the district court's grant of summary
judgment for defendants.2"'

VII. BOVINE JURISPRUDENCE

As in the prior two survey periods, this year's survey of Georgia tort
law concludes with a brief overview of bovine-related liability issues.2"'
In Testamentary Trust of Moseley v. Barnes,"' plaintiff and Richard
Moseley were at the Testamentary Trust's farm looking at cows.25

While at the farm, plaintiff and Mr. Moseley "patted cows and discussed
hunting and fishing."5 4 Subsequently, plaintiff and Mr. Moseley
entered a field inhabited by "Bullwinkle," a ten-year-old bull raised by
Mr. Moseley. While in the field, Bullwinkle approached plaintiff,
knocked him to the ground, and injured him. Plaintiff subsequently
brought suit against the Testamentary Trust and its trustees, one of
whom was Mr. Moseley, and apparently argued that they knew or
should have known the dangerous propensities of Bullwinkle. The trial
court denied defendants' motion for summary judgment.255 On appeal,
however, the court of appeals reversed.256

The evidence set forth on motion for summary judgment established
that defendants "had never witnessed Bullwinkle act aggressively prior
to his attack on [plaintiff]."25 7 In fact, Mr. Moseley testified that

249. Id. at 1327. Irving is yet another illustration of the conclusion reached in last
year's article, namely, "that compliance with federal regulations will act as a complete
defense to liability for design defects if the claim is based on the manufacturer's choice of
options provided by federal law, but not if the claim is based on the particular design
chosen by the manufacturer." Hicks & Daly, supra note 170, at 444.

250. 222 F.3d at 1327.
251. For further exploration of issues in bovine jurisprudence, the interested

practitioner is referred to the decisions in Patterson v. State, 93 So. 691 (Ala. Ct. App. 1922)
(admissibility of evidence of drunk cow in intoxicating liquor prosecution), Gateway 2000,
Inc. v. Cyrix Corp., 942 F. Supp. 985 (D.N.J. 1996) (copyright infringement action involving
use of image of dead cow in advertisement), Gibson v. State, 7 Ga. App. 692, 67 S.E. 838
(1910) (court of appeals takes judicial notice of fact that cows have horns and hoofs), Redd
v. State, 7 Ga. App. 575, 67 S.E. 709 (1910) (causing a bull and cow to have intercourse
near public highway constitutes crime of public indecency), and Hudspeth v. State, 108
S.W.2d 1085 (Ark. 1937) (discussing sufficiency of proof necessary to sustain conviction for
act of having carnal knowledge of a cow).

252. 245 Ga. App. 817, 538 S.E.2d 873 (2000).
253. Id. at 817, 538 S.E.2d at 874.
254. Id.
255. Id., 538 S.E.2d at 873-74.
256. Id., 538 S.E.2d at 873.
257. Id., 538 S.E.2d at 874.

20011 473



MERCER LAW REVIEW

Bullwinkle "was treated like a family pet ... and ... even allow[ed]
children to scratch his head., 25

" The court of appeals therefore held
that there was no evidence that defendants knew or should have known
of any dangerous propensities on behalf of Bullwinkle.259

The court of appeals rejected the argument that even in the absence
of actual or constructive knowledge of any dangerous propensity, bulls
should be considered statutorily vicious animals.26

" Although the court
of appeals recognized that "'[b]ulls generally are strong and some bulls
are vicious,"' a bull's dangerous tendencies were nonetheless accepted as
a "'normal incident of civilized life.' 261' According to the court of
appeals, "'[tihe virility which makes them dangerous is necessary for
their usefulness in performing their function in the socially essential
breeding of livestock, and justifies the risk involved in their keep-
ing.

, ,26 2

258. Id.
259. Id. at 818, 538 S.E.2d at 874.
260. Id.
261. Id. (quoting Taft v. Taft, 209 Ga. App. 499, 500, 433 S.E.2d 667, 668 (1993)).
262. Id. (quoting Taft, 209 Ga. App. at 500, 433 S.E.2d at 668).
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