Local Government Law
by R. Perry Sentell, Jr.*
Trial Judge: "Why do you wish ...to [change City Attorneys midway through this case]? What's wrong with the [City Attorney] you
have?"
Mayor: "He doesn't [pay any attention] to anything [we] say."
Trial Judge: "What about that, [Mr. City Attorney]?"
City Attorney: "I'm sorry, Judge, I wasn't [paying attention]."'

Some say that the "law" of local government, both decisional and
statutory, possesses an importance of overarching significance, far
exceeding the attention it frequently receives.
I. MUNICIPALITIES

A.

Annexation

In a period highlight, the Georgia Supreme Court finally confronted
municipal objections to recent statutes triggering a dispute resolution
process upon county objections to land use classification in an area
3
proposed for annexation.2 In the case of Higdon v. City of Senoia, the
* Carter Professor of Law, University of Georgia (A.B., 1956; LL.B., 1958); Harvard
University (LL.M., 1961). Member, State Bar of Georgia.
Deep appreciation is expressed to the Carl Vinson Institute of Government of the
University of Georgia for summer support which contributed most significantly to the
preparation of this survey.
1. A bit of lawyers' lore reported in R. Perry Sentell, Jr., The Georgia Jury and
Negligence: The View From the Trenches, 28 GA. L. REV. 1, 4 n.1 (1993), reprinted in R.
PERRY SENTELL, JR., THE GEORGIA NEGLIGENCE JURY 160 (1995).
2. The court had earlier refused to reach that issue in Baker v. City of Marietta, 271
Ga. 210, 518 S.E.2d 879 (1999). The challenged statutes were O.C.G.A. section 36-70-

24(4)(C) (1997) and section 36-36-11 (1998). The former statute provides for a dispute
resolution process when a bona fide land use dispute arises between the municipality and
the county over the use of land proposed for annexation. O.C.G.A. § 36-70-24(4)(C). The
latter statute defines "'bona fide land use classification objection'" as "an objection to a
proposed change in land use which results in a substantial change in the intensity of the
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court rejected a contention that the statutes conflicted with the
constitution's delegation of the municipal zoning power.4 Initially, the
court deemed it "clear that the statutes ...

concern annexation

procedures over which the General Assembly retains power."5 Because
the measures did not implicate "substantive zoning matters," they "do
not conflict with the city's power to zone land within its boundaries."6
Finally, the court denied the statute's effect as vesting counties with
"ultimate control over [municipal] ability to rezone property."7 Although
"the Georgia Constitution does give municipalities the power to adopt
plans and exercise zoning within ...

city limits, it does not permit a

municipality to dictate how a parcel of property may be zoned outside of
its boundaries."'
The Georgia Court of Appeals rejected an annexation challenge in H-B
Properties,Ltd. v. City of Roswell. 9 There, while effecting an annexation

allowable use of the property or a change to a significantly different allowable use."
O.C.G.A. § 36-36-11. This statute further provides that annexation is not effective until

any bona fide land use classification objections raised by the county are resolved pursuant
to the dispute resolution process required by the former statute. Id. For perspective on
the law of Georgia municipal annexation, see R. Perry Sentell, Jr., The Law of Municipal
Annexation in Georgia: Evolution of a Concept?, 2 GA. L. REV. 35 (1967); R Perry Sentell,
Jr., MunicipalAnnexation in Georgia: Nay-Sayers Beware (PlantationPipe Line Co. v. City
of Bremen), 5 GA. L. REV. 499 (1971); R. Perry Sentell, Jr., Municipal Annexation in
Georgia: The Contiguity Conundrum, 9 GA. L. REV. 167 (1974); R. Perry Sentell, Jr.,
Municipal De-Annexation: The Ins and the Outs, 27 GA. ST. B.J. 118 (1991).
3.

273 Ga. 83, 538 S.E.2d 39 (2000). The case arose when the county objected to a

proposed annexation of land to be subdivided into residential lots of one acre; the county
emphasized that the land presently lay within a county zoning district requiring a
minimum lot size of five acres. The county and municipality then proceeded into the first
phase of a dispute resolution agreement, but encountered disagreement over which entity
would monitor implementation of an agreed compromise. When they were unable to agree
upon a mediator, the municipality filed this action for a declaratory judgment on the
constitutionality of the above dispute resolution statutes. Id. at 83-84, 538 S.E.2d at 40-41.
4. Id. at 88, 538 S.E.2d at 43. GA. CONST. art. IX, § 2, para. 4: "The governing
authority of each county and of each municipality may adopt plans and may exercise the
power of zoning. This authorization shall not prohibit the General Assembly from enacting
general laws establishing procedures for the exercise of such power." Id.
5. Higdon, 273 Ga. at 87, 538 S.E.2d at 43. The court reasoned that the statutes
"create a process for attempting to resolve disputes concerning annexation. They take into
consideration the need for the orderly growth of the city and impact upon the land to be
annexed as well as on the county." Id.
6. Id.
7.
8.

Id.
Id. "Therefore, [O.C.G.A. section] 36-36-11 does not unconstitutionally infringe on

a municipality's zoning rights." Id. The court thus reversed the superior court's decision
of unconstitutionally. Id.
9. 247 Ga. App. 851, 545 S.E.2d 37 (2001).
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under the "resolution-referendum" procedure,'0 the city deleted a
shopping center from its original proposal approved by the county."
Upon plaintiffs' challenge, the court engaged a liberal construction of the
authorizing statute 2 and approved the city's action:
[T]he map reflecting the deletion of the shopping center was referred
to in the notice of public hearing, it was the map presented at the
public hearing, and it was the map approved by the mayor and city
council at the public hearing and later by a majority of the voters
voting in the referendum. 3
Likewise, the court held that the deletion did not void the County's prior
approval: "[The county's] approval encompassed all of the area which
was subsequently presented to the voters in the referendum. " "
B.

Officers and Employees
Georgia statutory law affords peace officers a number of rights,
including the right to be prosecuted only upon grand jury indictment. 5
In Dudley v. State," a former municipal police chief claimed that right
in respect to an alleged crime committed in the performance of his
duties, for which he was not prosecuted (upon a charge by accusation)

10. O.C.G.A. § 36-36-50 to -60 (2001). Under this procedure, the city adopts a
resolution of intent concerning annexation of the specified property, the county approves
the annexation, and the annexation is approved by a majority of the voters in the annexed
area who vote in the referendum.

11. H-B Properties, 247 Ga. App. at 852-53, 545 S.E.2d at 38-39. After the city's
original resolution of intent to annex, and the county's approval of that proposal, the city,
at the county commission chairman's request, deleted a shopping center from the proposal.
Subsequently, the city revised the annexation map, conducted a public hearing, and passed
a motion authorizing the annexation upon approval by referendum. The voters then
approved the annexation. The county commissioners took no further action on the
annexation after their original approval prior to the deletion. Id.
12.

Id., 545 S.E.2d at 39-40. For that approach, the court cited the supreme court's

decision in City of Gainesville v.Hall County Board of Education, 233 Ga. 77, 80, 209
S.E.2d 637, 640 (1974).
13. H-B Properties,247 Ga. App. at 854, 545 S.E.2d at 40. "[W]e hold that the minor
differences between the area reflected in the August 11, 1999 map and the map attached
to the July 19, 1999 resolution are not fatal to the annexation." Id.
14. Id. at 853, 545 S.E.2d at 39. "We do not agree that the removal of a small portion
of the land to be annexed to the City voided the County's approval with respect to the
remaining land." Id. The court thus affirmed the trial judge's approval of the annexation.
Id. at 855, 545 S.E.2d at 41.
15. O.C.G.A. § 17-7-52(a) (2001) and § 45-11-4 (2001). See generally R. Perry Sentell,
Jr., Georgia Local Government Officials and the Grand Jury, 26 GA. ST. B.J. 50 (1989).
16.

273 Ga. 466, 542 S.E.2d 99 (2001).
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until after he left the position. 7 Reversing the court of appeals, 18 the
19
supreme court unanimously invalidated the former officer's conviction.
The material statute is "plain and unequivocal," the court asserted, that
"a peace officer should not lose.., protections for the officer's actions in
the officer is no longer employed
the performance of duty merely because
20
as such at the time of prosecution."
DeClue v. City of Clayton2' likewise focused upon a former municipal
employee, one contesting the termination of his employment.22 First,
plaintiff charged a violation of due process by the city's change of its
employment policies and his subsequent termination.2 3 Rejecting those
charges, the court of appeals emphasized evidence revealing that
plaintiff "had notice of the proposed [policy] changes, and that he
exercised his opportunity to be heard regarding the changes."2 4 Having
thus abolished any property interest in plaintiff's status, "the City did

17. Id. at 466, 542 S.E.2d at 100. While police chief, defendant had an altercation with
a councilwoman, spraying her and others with pepper spray. Subsequently, defendant left
the position and was charged by accusation (and later convicted) with simple battery.
Defendant challenged the conviction on grounds that he was not charged by grand jury
indictment. Id., 542 S.E.2d at 101.
18. Dudley v. State, 242 Ga. App. 53, 527 S.E.2d 912 (2000). The court of appeals
interpreted the statutes to afford the peace officer the protections in issue only when the
officer still held the position at the time of commencement of the prosecution. Id. at 55-56,
527 S.E.2d at 915.
19. Dudley, 273 Ga. at 469, 542 S.E.2d at 102. "We conclude... that the protections
of [the statutes] extend to a peace officer charged with criminal misdeeds in office, but who
is no longer employed as a peace officer when 'the criminal proceedings against that
individual are commenced." Id. at 466, 542 S.E.2d at 100-01.
20. Id. at 467-68, 542 S.E.2d at 101-02. The court reasoned that by virtue of an
amendment in 1990, such protections extend, by express statement in O.C.G.A. section 4511-4, "to public officials accused of misdeeds in office 'presently or formerly holding such
office.'" Id. at 467, 542 S.E.2d at 101.
Moreover, determination of status as a peace officer at the time the alleged
wrongful act occurred rather than at the time of the accusation or indictment for
the purpose of entitlement to the protections of [O.C.G.A. section] 17-7-52
comports with the general precept of criminal jurisprudence that the provisions
of the law existing at the time of commission of a crime control.
Id. at 468, 542 S.E.2d at 102.
21. 246 Ga. App. 487, 540 S.E.2d 675 (2000).
22. Id. at 487, 540 S.E.2d at 676. The city had fired plaintiff from his position as
superintendent of water and wastewater treatment. Id.
23. Id. The city had adopted new personnel policies in 1997, replacing the old policies
of 1992, and had subsequently terminated plaintiff from his position. Id. at 488, 540
S.E.2d at 677.
24. Id. at 490, 540 S.E.2d at 678. The court relied upon evidence that the Mayor had
told plaintiff in advance that the city was considering policy changes, the city then met
with employees about the changes, and plaintiff had expressed his objections to the
changes at that meeting. Id.
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not violate his due process rights by terminating his employment
without notice and a hearing." 25 As for impairment of contract, the
court noted that the original policies had themselves expressly provided
for subsequent amendment or termination. 2' Accordingly, the original
policies created no vested right to employment and their change "did not
impair [plaintiff's] contract rights as prohibited by Georgia's Constitution."27
Municipal police jurisdiction drew the court of appeals' attention in
State v. Gehris.28 The case featured municipal officers who witnessed
a traffic violation outside the city limits and called upon county police
to investigate a possible charge of driving under the influence.29 Upon
the county officer's decision not to proceed, the city police took charge of
the perpetrator, administered sobriety tests, and effected an arrest. 0
Under these circumstances, the court held, the municipal officers
possessed authority to investigate the offense originally committed in
their presence, 31 and to conduct their own investigation when the county
officer refused to do so.3 2

The court thus reversed the trial judge's

33
suppression of the evidence obtained by the city police.

25. Id. at 491, 540 S.E.2d at 678.
26. Id., 540 S.E.2d at 679. The city made clear in those policies, the court said, the city
did not intend to establish a civil service system, the city was an at-will employer, and the
city was creating no property interest for employees. Id. at 492, 540 S.E.2d at 679.
27. Id. at 491, 540 S.E.2d at 679.
28. 242 Ga. App. 384, 528 S.E.2d 300 (2000).
29. Id. at 384, 528 S.E.2d at 301. The municipal officers saw the defendant back into
one of the officer's patrol car and drive away. The officer's then stopped defendant,
detected a strong odor of alcohol, and, because the collision occurred outside the city and
involved damage to city property, called county police to investigate. Id.
30. Id. at 385, 528 S.E.2d at 301-02. The county officer completed the property damage
report and released defendant without issuing any citations. The trial court held that the
municipal officers had relinquished their authority over the defendant by calling the county
officer to investigate and only possessed power to detain the defendant upon reasonable
suspicion formed after the county officer's release. Id. at 386-87, 528 S.E.2d at 302-03.
31. Id. at 385-86, 528 S.E.2d at 302. The court noted the general rule that a municipal
police officer's jurisdiction is limited to the city limits but emphasized an exception when
the offense is committed in the officer's presence. Id. at 386, 528 S.E.2d at 302. For
discussion of extraterritorial power in Georgia municipal law, see R. Perry Sentell, Jr.,
ExtraterritorialPower in Georgia Municipal Law, 12 GA. L. REV. 1 (1977).
32. Gehris, 242 Ga. App. at 386, 528 S.E.2d at 302. The court observed, "separate law
enforcement agencies often work together," and "[wie see no reason for creating a rule that,
by asking another agency for assistance, the officers from the first agency relinquish their
authority." Id.
33. Id. at 387, 528 S.E.2d at 303. The court remanded "the issue of whether, based on
the totality of the circumstances, the [municipal] officers had a reasonable basis for further
detaining [the defendant] for questioning." Id.
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C. Powers
The high-profile power litigation of the survey period emerged in
Smith & Wesson Corp. v. City of Atlanta,4 a municipality's action
against firearms manufacturers"5 in the face of a state statute expressly prohibiting the suit."6 The supreme court's decision resolved no
substantive issues in the case, reaching only the appropriateness of
defendants' request to compel the trial judge's dismissal.3" Rejecting
that request, the court emphasized the "extraordinary" nature of
mandamus and prohibition, 38 and their inappropriateness for "seek[ing]
review of rulings of a trial court."39 "Judicial decisions may be characterized as legally sound or woefully weak," the court opined, "[b]ut,
whatever the method by which decisions are reached and conveyed, they
subject to challenge by an action for mandaare 'judicial decisions' 4not
0
mus [or prohibition]. '

The court treated a second power issue in City of Marietta v. CSX
Transportation, Inc.,41 specifically the municipal power to acquire a

34. 273 Ga. 431, 543 S.E.2d 16 (2001).
35. "The City's products liability complaint ... alleged that the firearms industry
should be held responsible for gun violence resulting from the manufacture and distribution
of handguns." Id. at 433, 543 S.E.2d at 19.
36. The general statute expressly reserved to the State the right to bring any actions
against firearms manufacturers, trade associations and dealers and declared its
applicability to any actions pending or brought after February 9, 1999. 1999 Ga. Laws 2
(codified at O.C.G.A. § 16-11-184 (1999 & Supp. 2001)).
37. The state court judge refused defendants' motion to dismiss and the defendants
then sought writs of mandamus and prohibition in the superior court to compel the trial
judge to dismiss. The superior court held the defendants were not entitled to the relief
requested. 273 Ga. at 431-32, 543 S.E.2d at 18-19.
38. Id. at 433, 543 S.E.2d at 19. "Mandamus and its counterpart, prohibition, are
extraordinary remedies available in limited circumstances to correct a clear abuse of
discretion, where a duty imposed by law has been violated and where there is no adequate
remedy by appeal." Id. For extensive treatment of mandamus in the context of Georgia
local government law, see R. PERRY SENTELL, JR., MISCASTING MANDAMUS IN GEORGIA
LOCAL GOVERNMENT LAW (1989).
39. 273 Ga. at 433, 543 S.E.2d at 19. "A complaint that a trial court has failed to
analyze or apply the law correctly is not the type of grievance which will support the
issuance of an extraordinary writ because this remedy cannot act as a substitute for an
appeal." Id., 543 S.E.2d at 20.
40. Id. at 434, 543 S.E.2d at 20 (alteration in original) (quoting Banks v. Benham, 270
Ga. 91, 92, 510 S.E.2d 290, 291 (1998)). The court thus declared, "the superior court did
not err when it refused to issue an order in the nature of mandamus or prohibition
compelling the state court to dismiss the City's lawsuit." Id.
41. 272 Ga. 612, 533 S.E.2d 372 (2000).
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right to use pedestrian crossings over a state-owned railroad.2 Holding
adversely to the municipality's position, the court was adamant that
"there can be no adverse possession or implied dedication of state
property to a municipal corporation." 3 Consequently, the city could not
reverse decisions by the railroad's private lessee to close two pedestrian
crossings within the municipality.44
In Abedi v. City of Atlanta,4 5 the municipality successfully defended
privatization of its water system and the consequent termination of the
system's civil service employees.4" Upholding the twenty-year arrangement,47 the court of appeals emphasized requirements that the private
system offer former city employees equal salaries and benefits for the
first three years.48

"ITihe council and mayor for the City ...

have

decided that, for budgetary reasons, the city's water department should
be discontinued and privatized,"49 the court reasoned, and "the public's

42. The state had built the railroad in 1836 and currently leased it to a private
company. The company closed the two pedestrian crossings over the right-of-way, crossings
which had been in use since 1978. Id. at 612-13, 533 S.E.2d at 372-73. Upon the city's
protest, the Eleventh Circuit Court of Appeals certified the following question to the
supreme court: "Can the public acquire a right against the State of Georgia, and hence
against its lessee CSX, to use the crossings at Depot and Dobbs Streets." 196 F.3d 1300,
1309 (11th Cir. 1999).
43. 272 Ga. at 613, 533 S.E.2d at 373. As to the former, said the court, "[t]here can be
no adverse possession against the state, county, or city." Id. As to the latter, the court
reasoned, "[i]t is also difficult to conceptualize how there could be a dedication of state
property by implication in favor of a municipality, which is a political subdivision created
by the state." Id. at 614, 533 S.E.2d at 373-74.
44. In addition, the court noted the existence of statutes providing a method by which
the municipality could seek state permission for use: "Given that the General Assembly
has provided an explicit method for municipalities to seek access to state property, we
decline to extend the theory of the implied dedication of private property to public property
owned by the state." Id., 533 S.E.2d at 374.
45. 244 Ga. App. 562, 536 S.E.2d 255 (2000).
46. Plaintiffs sought an injunction against the municipality's actions and the trial court
awarded summary judgment to the city. Id. at 562, 536 S.E.2d at 256.
47. The court rejected arguments based on O.C.G.A. section 36-30-3(d)(1) (2001) (the
privatization agreement did not establish water rates); O.C.G.A. section 36-30-7. l(b) (2001)
(the statute required no particular service); and O.C.G.A. section 36-30-13 (2001) (the
agreement created no municipal debt). 244 Ga. App. at 562-63, 536 S.E,2d at 256.
48. Id. at 563, 536 S.E.2d at 257. The court also relied upon the supreme court's
decision in Smith v. Board of Commissioners of Hall County, 244 Ga. 133, 259 S.E.2d 74
(1979), "holding that the Civil Service Act did not protect the employees from a decision
by the county commissioners that the best interest of the public was served by discontinuing a department of county government." 244 Ga. App. at 564, 536 S.E.2d at 257.
49. 244 Ga. App. at 564, 536 S.E.2d at 257.
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interest overrides the civil service employees' interest in continued
employment by the city." 0
D.

Regulation

In the regulatory context,5 ' two contests of the period featured efforts
to obtain municipal permits. The plaintiff in Elite Realty Services, Inc.
v. City of Auburn 2 sought to mandamus issuance of a building permit,
allowing plaintiff to move a structure onto a lot in a municipal subdivision where the structure would then be renovated.55 Affirming denial
of the mandamus, the supreme court relied upon a protective covenant
which permitted only "site built" homes in the subdivision.54 Under a
"plain meaning" interpretation of the covenant,55 and rejecting proffered countering testimony from the covenant's drafter,56 the court
concluded that "a site built house is one that is constructed on a lot in
[the subdivision] for use there."57

50. Id. Yet another "power" decision by the court of appeals, resolved on procedural
grounds, resulted from a municipality's suit against a subcontractor on a promissory note
for start-up funds loaned for work on a city project. Discounting the subcontractor's
pleaded payment of the debt by entitlement to set-off for materials left on the job site, the
court scored defendant's failure "to support his opinion by a proper foundation as to the
value of the property left on the job site." Bradford v. City of Albany, 242 Ga. App. 477,
478, 529 S.E.2d 906, 907 (2000). Accordingly, the court held, "his opinion was without
probative value." Id.
51. For treatment of the municipal regulatory power in an assortment of litigated
contexts, see R. Perry Sentell, Jr., "AscertainableStandards"versus "UnbridledDiscretion"
in Local Government Regulation, 41 GA. COUNTY GOV'T MAGAZINE 19 (Dec. 1989); R. Perry
Sentell, Jr., Discretion in Georgia Local Government Law, 8 GA. L. REV. 614 (1974); R.
Perry Sentell, Jr., Local Government Law and Liquor Licensing: A Sobering Vignette, 15
GA. L. REV. 1039 (1981); R. Perry Sentell, Jr., Reasoning by Riddle: The Power to Prohibit
in Georgia Local Government Law, 9 GA. L. REV. 115 (1974).
52. 272 Ga. 195, 528 S.E.2d 236 (2000).
53. Plaintiffs efforts were opposed by intervening residents of the subdivision who
sought to enjoin the structure's placement on the lot. Id. at 195, 528 S.E.2d at 237.
54. Id. at 195-96, 528 S.E.2d at 237. The covenant had been drafted by the developer
of the subdivision who was also president of the plaintiff corporation. Id. at 196, 528
S.E.2d at 237.
55. "It is plain from the context in which the phrase is used that 'site' is intended to
refer to the lot the house will occupy in the subdivision and that 'built' means constructed."
Id. at 196, 528 S.E.2d at 237.
56. Plaintiff argued that its structure "would be 'site built' when the planned work on
it was completed." Id. Plaintiff also testified that the "site built" requirement was only
intended to exclude mobile homes from the subdivision. The court rebutted that testimony
by observing that it would "render meaningless a subsequent provision in the covenants
specifically forbidding mobile homes." Id. at 197, 528 S.E.2d at 238.
57. Id. at 196, 528 S.E.2d at 237. "It is plain from [plaintiffs] own description of the
project that a complete structure would be moved to [the subdivision] where it would be
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Plaintiffs in City of Alpharetta v. Estate of Sims5" protested, as "a
gross abuse of discretion," municipal denial of a special use permit to
build a gasoline station.59 The supreme court first announced that its
standard of review was "whether any evidence support[ed] the [city's]
decision,"6" and then focused upon an ordinance requirement that "all
reasonable efforts" be made to save "specimen trees."6 The record
revealed that a "significant oak tree" constituted the city's "particular
concern," 62 and that applicants' attorney "stated only that [the tree]
could not be saved."6" Because plaintiffs failed to show "all reasonable
efforts" to save the tree, the court asserted, "we cannot conclude that the
denial of the conditional use permit was unsupported by the evidence so
as to constitute an abuse of the City's discretion." 4
Municipal regulation also encountered attacks of unconstitutionality.
In Johnson v. Athens-Clarke County,65 the challenge doomed an
ordinance defining "loitering" as being at a place "under circumstances
which cause a justifiable and reasonable alarm or immediate concern
that such person is involved in unlawful drug activity."6 6 As it applied
to defendant, who was arrested after being observed several times at a
particular intersection ("a known drug area")," the court held the

... reconstructed, altered, remodeled, added to, and improved. All of those words
contemplate a complete structure constructed elsewhere." Id., 528 S.E.2d at 237-38.
58. 272 Ga. 680, 533 S.E.2d 692 (2000).
59. Id. at 680, 533 S.E.2d at 692. The trial court had granted plaintiffs' request for a
mandamus and overturned the municipality's denial of the permit. Id.
60. 272 Ga. at 681, 533 S.E.2d at 693 (quoting Gwinnett County v. Ehler Enters., 270
Ga. 570, 570, 512 S.E.2d 239, 241 (1999)) (citation omitted).
61. Id. at 682, 533 S.E.2d at 694. The requirement was a part of the municipality's
Tree Protection Ordinance, and one of the city's conditional use permit guidelines was
whether the proposed use would be injurious to the environment. Id.
62. Id. at 681, 533 S.E.2d at 693. The municipality's director of planning and
community development testified that plaintiffs' property contained "six specimen trees,
including one oak deemed a 'very significant tree."' Id. at 680, 533 S.E.2d at 692.
63. Id. at 682, 533 S.E.2d at 693.
In the discussion before the vote, the City Council members commented on
[plaintiffs'] refusal to comply with the condition regarding the significant oak.
Members also discussed the fact that the conditional use permit was to allow the
property to be [used] as a gas station, that the problem with the specimen trees
was caused by the island needed for the gas pumps, and that the property had
commercial value without a permit allowing the fueling facility.
Id., 533 S.E.2d at 693-94.
64. Id., 533 S.E.2d at 694. The court thus reversed the trial court's issuance of the
mandamus. Justice Carley dissented. Id.
65. 272 Ga. 384, 529 S.E.2d 613 (2000).
66. Id. at 385, 529 S.E.2d at 615.
67. Id. at 384, 529 S.E.2d at 614.
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ordinance unconstitutionally vague on two grounds.6 8 First, the
measure failed to provide fair warning of what the ordinance prohibited.69 Second, the measure vested the arresting officer with unguided
70
and subjective discretion in separating the guilty from the innocent.
The attack enjoyed less success in the civil context presented by Old
South Duck Tours v. Mayor & Aldermen of Savannah.7 There, the
supreme court sustained the validity of an ordinance prohibiting the use
72
of amphibious tour service vehicles in the city's historic district.
Initially, the court rejected the challengers' charge of preemption;7 3 i.e.,
that the ordinance constituted a local statute in a case covered by
general statutes, vesting the Public Service Commission with regulatory
powers over common carriers.74 As a "constitutional exception" to the
local statute prohibition, 5 the court reasoned, "the General Assembly
enacted general laws authorizing the local government to exercise its
police powers and enact the local laws at issue."7 6 Rejecting as well the

The officer testified ...that the location of the arrest was a known drug area and
that he believed [defendant] was involved in illegal drug activity because he came
back to the same location, behavior the officer testified was characteristic of illegal
drug activity. No evidence of drug related activity was found.
Id.
68. Id. at 387, 529 S.E.2d at 616.
69. Id.
[lAn innocent person unfamiliar with the drug culture could stand or sit in a
'known drug area' without knowing the area had such a designation, and could
return to the area for a legitimate reason, or for no reason at all, and, as the facts
of this case show, be subject to arrest and conviction.
Id. at 386, 529 S.E.2d at 616.
70. Id. at 388, 529 S.E.2d at 617. "There are no overt acts necessary to trigger criminal
liability under the statute, and no specific guidelines to inform law enforcement officers of
what behavior might legitimately bring the officer to believe a person was 'involved in
unlawful drug activity."' Id. The court thus reversed defendant's conviction under the
ordinance. Id.
71. 272 Ga. 869, 535 S.E.2d 751 (2000).
72. Id. at 874, 535 S.E.2d at 755. Once the municipality expressed its intent to enforce
the ordinance, plaintiffs sought declaratory judgment and injunctive relief. Id. at 870, 535
S.E.2d at 753.
73. Id. at 871, 535 S.E.2d at 754.
74. O.C.G.A. § 46-7-2 (1992).
75. GA. CONST. art. III, § 6, para. 4(a).
76. 272 Ga. at 871, 535 S.E.2d at 754. As the material "general laws," the court cited
O.C.G.A. section 32-4-92(a)(7) (2001) and section 40-6-371(a)(13) (2001). For discussion of
the supreme court's recent conversion from a test of "genuine conflict" to one of express or
implied preemption in applying the constitution's local statute prohibition, see Franklin
County v. Fieldale Farms, 270 Ga. 272, 507 S.E.2d 460 (1998); R. Perry Sentell, Jr., The
Georgia Supreme Court and Local Government Law: Two Sheets to the Wind, 16 GA. ST.
U. L. REV. 361, 362 (1999).
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plaintiffs' due process contentions, the court found that under the
"rational basis test"7" the ordinance fulfilled "a legitimate public
purpose, as it regulates the use of heavily-traveled city streets by a
certain type of vehicle."7" Finally, the court deemed plaintiffs deficient
in carrying their burden of proof on equal protection: "[Tihey did not
establish that the legislative determination that amphibious vehicles had
a negative impact on the aesthetics of the Historic District 'could not
reasonably be conceived as true."'7 9
E.

Liability
Plaintiffs continued their generally unrewarding quests to impose
liability upon municipalities for the alleged tortious conduct of their
officers and employees; but sovereign immunity continued as a
traditional obstacle to those quests.8s Woodward v. Gray"' served as
classic illustration of the scenario, featuring the court of appeals'
concession that plaintiff's arrest "exceeded the lawful authority of the
police." 2
Nevertheless, the court "reluctantly" concluded, "[t]he

77. "Since operation of 'tour vehicles' is not a fundamental right and tour business
owners are not a suspect class, we apply the rational basis test." 272 Ga. at 872, 535
S.E.2d at 754.
78. Id., 535 S.E.2d at 755. "Since the ordinances realistically serve a legitimate public
purpose by reasonably necessary means and are not unduly oppressive, they survive
appellants' due process challenge." Id. at 872-73, 535 S.E.2d at 755.
79. Id. at 873-74, 535 S.E.2d at 755 (quoting City of Atlanta v. Watson, 267 Ga. 185,
188, 475 S.E.2d 896, 900 (1996)). This was true, the court held, even though plaintiffs
"may have presented evidence that their amphibious vehicles would have no more effect
on the Historic District's infrastructure than land-based vehicles." Id. at 873, 535 S.E.2d
at 755. The court thus affirmed the trial court's judgment in favor of the municipality. Id.
at 874, 535 S.E.2d at 755.
80. For perspective and general chronology on municipal liability (immunity), see R.
PERRY SENTELL, JR., THE LAw OF MUNICIPAL TORT LIABILITY IN GEORGIA, Part 11 (4th ed.
1988); R. Perry Sentell, Jr., Georgia Local Government Tort Liability: The "Crisis"
Conundrum, 2 GA. ST. U. L. REV. 19 (1985); R. Perry Sentell, Jr., Local Government Tort
Liability: The Summer of '92, 9 GA. ST. U. L. REV. 405 (1993).
81. 241 Ga. App. 847, 527 S.E.2d 595 (2000).
82. Id. at 851, 527 S.E.2d at 600. The court reviewed the facts of the case and
concluded that plaintiffs conduct did not justify the arrest:
The policy or practices of the [municipal] Police Department to treat verbal abuse
and argument with an officer that does not physically interfere with or use words
intended to incite others to physically interfere with the lawful exercise of police
duties and refusal to move from an area more than eight feet from an arrest or
crime scene perimeter does not constitute obstruction and cannot be disorderly
conduct under the circumstances of this case.
Id. at 850, 527 S.E.2d at 599.
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combined city-county government is protected by sovereign immunity,

because there has been no statutory waiver of sovereign immunity.""3
Plaintiff's waiver argument likewise faltered in Williams v. Solomon,84 an action for injuries received in a collision with an automobile
driven by a municipal police officer. 5 Plaintiff urged immunity waiver

by estoppel from the municipality's failure to obtain liability insurance
on its motor vehicles.8" Emphasizing the municipality's complete
discretion in obtaining motor vehicle insurance, 7 the court held that
failure to insure "has not waived [the city's] sovereign immunity."8 8
On occasion, the obstacles encountered by municipal tort plaintiffs are
only those of general negligence law. In Amos v. City of Butler,"9 for
example, the court reached a "no duty" conclusion to an action for water
damage that occurred when the municipality restored water service to

83. Id. at 851-52, 527 S.E.2d at 600. The court thus affirmed the trial judge's summary
judgment for the municipality. Id. at 852, 527 S.E.2d at 600.
84. 242 Ga. App. 807, 531 S.E.2d 734 (2000).
85. Plaintiff alleged that the police officer, in pursuit of a suspected stolen vehicle,
failed to use his siren or blue lights and ran a stop sign before colliding with the plaintiff.
Id. at 807, 531 S,E.2d at 735. For the municipality's specially declared immunity for the
torts of its police officers, see O.C.G.A. section 36-33-3 (2000 & Supp. 2001). For specific
attention to the judicial treatment of that immunity, see SENTELL, MUNICIPAL TORT
LIABILITY, supra note 80, at 57. The court noted that although the city's immunity can be
waived by liability insurance, "[defendant] concedes that there is absolutely no evidence
that the City maintains such insurance." 242 Ga. App. at 810, 531 S.E.2d at 737.
86. 242 Ga. App. at 810, 531 S.E.2d at 737. Plaintiff relied on general statutes
requiring the owner of any motor vehicle in the state to maintain liability insurance. Id.
87.
But under [O.C.G.A. section] 33-24-51, "a municipal corporation.., is authorized
in its discretion to secure and provide insurance to cover liability for damages...
arising by reason of ownership, maintenance, operation, or use of any motor
vehicle by the municipal corporation .

. . ."

Thus, the General Assembly has

granted the City the discretion to decide whether to purchase liability insurance
for its police cars ....

And sovereign immunity is waived in this instance only

if and to the extent that the City purchased such insurance.
242 Ga. App. at 810, 531 S.E.2d at 737. For specific attention to municipal motor vehicle
insurance, see SENTELL, MUNICIPAL TORT LIABILITY, supra note 80, at 177. See also R.
Perry Sentell, Jr., Tort Liability Insurance in GeorgiaLocal Government Law, 24 MERCER
L. REV. 651 (1973), reprinted in R. PERRY SENTELL, JR., STUDIES IN GEORGIA LOCAL
GOVERNMENT LAw 811 (3d ed. 1977).
88. 242 Ga. App. at 810, 531 S.E.2d at 737. The court thus affirmed the trial judge's
grant of summary judgment in favor of the municipality. Id. at 811, 531 S.E.2d at 737.
89. 242 Ga. App. 505, 529 S.E.2d 420 (2000).
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plaintiffs' house after the municipality installed a new water meter. 90
Because the city "had no reason to foresee that the plaintiffs had a water
to anticipate the
leak,"9 ' the court asserted, "it was under no duty
92
consequences of the normal furnishing of water."
Jackson v. City of Hahira" ' turned upon an equally crucial negligence
component, that of causation. There, the plaintiff, a motorist, was
struck by a train inside municipal limits and alleged insufficient
warning by virtue of old and faded pavement markings and an obscured
crossbuck. The charged deficiencies related to causing drivers to stop
and look, the court reasoned, 94 "[b]ut the evidence is undisputed that
[plaintiff] stopped and looked before crossing the tracks." 9 Accordingly, the municipality had "pierced the [plaintiff's] pleadings on the
essential element of causation" and deserved summary judgment. 96
In similar fashion, Quinn v. City of Cave Spring97 pivoted on prior
municipal knowledge of a street defect in time to repair it or give
warning.9" Because the plaintiff's complaint showed no actual city

90. Id. at 507, 529 S.E.2d at 422. Plaintiffs had previously turned off the water to the
house because they suspected a water leak. When the city later replaced water meters in
the area, it turned the water back on, and a leaky pipe burst, flooding the house. Id. at
505, 529 S.E.2d at 421.
91. Id. at 506, 529 S.E.2d at 422.
When the City installed a new water meter and cut the water flow back on,
therefore, it had no reason to reasonably foresee that normal water service to the
plaintiffs posed any risk of harm to either person or property and performed the
duty owed to the plaintiffs, because providing water constituted the exercise of the
City's duty.
Id. at 506-07, 529 S.E.2d at 422.
92. Id. at 507, 529 S.E.2d at 422. In addition, the court held the city's failure to give
notice of water disruption, as required by ordinance, did not constitute negligence per se.
Id. The ordinance, the court reasoned, "was not intended for the protection of the
customer, only their convenience." Id. The court thus affirmed summary judgment for the
municipality. Id., 529 S.E.2d at 423.
93. 244 Ga. App. 322, 535 S.E.2d 327 (2000).
94. Id. at 324, 535 S.E.2d at 329.
In this case, the acts the [plaintiffs] allege the city had a duty to do-to maintain
fresh paint on the pavement marking and the crossbuck and to ensure that the
crossbuck was visible to drivers-were all acts aimed at causing drivers to stop
and look to determine if it was safe to cross the railroad tracks.
Id.
95. Id.
96. Id.
97. 243 Ga. App. 598, 532 S.E.2d 131 (2000).
98. O.C.G.A. section 32-4-93(a) (2001) imposes municipal liability for street and
sidewalk defects. For treatment of cases dealing with this statute, see SENTELL,
MUNICIPAL TORT LIABILITY, supra note 80, at 62-116.
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awareness of the offending manhole, 99 the court focused upon facets of
constructive knowledge. 0 0 Plaintiff's evidence revealed no prior sewer
problems in the area, no reason to suspect trouble at this manhole, and
no past occurrences in which manhole covers became dislodged on any
city street. Once again, the city was entitled to summary judgment.' 01
Attempting to avoid the consequences of sovereign immunity,
claimants frequently pursue municipalities under the "nuisance"
theory.102 This theory carries its own baggage, however, a point
typically illustrated by the period case of Gooden v. City of Atlanta. °3

There, plaintiff sought recovery for the drowning death of her minor
child, charging a municipal nuisance in the operation of an unattended
swimming pool with an open fence. 0 4 The court declared those
charges insufficient because plaintiff presented no evidence "that the
specific misfeasance which caused the tragedy here had occurred before
or that the city failed to act within a reasonable time after knowledge of
the . . . dangerous condition."0 5 At most, the court concluded, plaintiff's evidence revealed only "a single act of negligence."" 6

99. Plaintiff drove through water accumulated on a municipal street and struck an
open manhole. City employees later found the manhole cover some ten feet away and
determined that the cause of the open manhole was a blockage in the sewer system forcing
effluent up through the manhole. 243 Ga. App. at 600, 532 S.E.2d at 133.
100. Id. at 602, 532 S.E.2d at 134-35.
101. Id., 532 S.E.2d at 135. Plaintiffs "negligence claim must fail as he did not produce
evidence to controvert the City's evidence that it had no notice of the defect." Id.
102. For treatment of nuisance liability in Georgia local government law, see SENTELL,
MUNICIPAL TORT LIABILITY, supra note 80, at 117-34; R. Perry Sentell, Jr., GeorgiaCounty
Liability: Nuisance or Not?, 43 MERCER L. REV. 1 (1991); R. Perry Sentell, Jr., Municipal
Liability in Georgia: The "Nuisance"Nuisance, 12 GA. ST. B.J. 11 (1975).
103.

242 Ga. App. 786, 531 S.E.2d 364 (2000).

104. Id. at 786, 531 S.E.2d at 365. The pool had not yet opened for the summer and
was being filled with water at the time of the drowning. Id. at 787, 531 S.E.2d at 365.
105. Id. at 789, 531 S.E.2d at 366. The court held plaintiffs case insufficient under the
nuisance "guidelines" formulated by the Georgia Supreme Court in City of Bowman v.
Gunnells, 243 Ga. 809, 256 S.E.2d 782 (1979). 242 Ga. App. at 788-89, 531 S.E.2d at 366.
106. 242 Ga. App. at 789, 531 S.E.2d at 366. "The superior court properly granted the
[city's] motion for summary judgment here because [plaintiff] failed to present evidence
sufficient to create a jury issue as to nuisance." Id. at 788, 531 S.E.2d at 366. Another
nuisance case of the period, Hunt v. City of Atlanta, 245 Ga. App. 229, 537 S.E.2d 110
(2000), featured an action against a city board of education for the death of a child struck
by a car that ran a red light while the child was on his way to participate in the school's
breakfast program. The court held that the school board, exercising discretionary acts,
enjoyed sovereign immunity under the Georgia Constitution and "[b]ecause a school board
is not a municipality, the municipal nuisance exception to sovereign immunity does not
apply." Id. at 230, 537 S.E.2d at 111.
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Another possible bypass of sovereign immunity inheres in the federal
Civil Rights Act of 1871, featuring its famed "Section 1983 "107 imposition (as interpreted) of local government responsibility for the deprivation of constitutional rights.0 8 Plaintiffs' efforts at negotiating this
bypass during the survey period, however, proved largely unavailing.
One difficulty in the effort, the precise location of the "rights" allegedly
violated, appeared in Woodward v. Gray. °9 There, plaintiff complained of an arrest without probable cause, a charge with which the
court of appeals completely agreed.11 ° Nevertheless, the court declared
both the municipality and the arresting officer free of section 1983
responsibility: "ITihe 'conduct does not violate clearly established
statutory or constitutional rights of which a reasonable person would
have known.'""'
In similar fashion, the court rejected plaintiff's charges of unlawful
detention in Stanford v. City of Manchester."2 Once again, for success
under section 1983, plaintiff "must make a threshold showing that he
suffered" a sufficient deprivation." 3 Here, the court concluded,
plaintiff had failed to specify "the constitutional rights of which he was
deprived." 4

107. 42 U.S.C. § 1983 (1995 & Supp. 2001).
108. Id. For perspective on Georgia local government's experience with Section 1983
liability, see R. PERRY SENTELL, JR., GEORGIA LOCAL GOVERNMENT LAW'S ASSIMILATION OF
MONELL: SECTION 1983 AND THE NEW "PERSONS" (1984); R. Perry Sentell, Jr., Local
Government and ConstitutionalTorts: In the Georgia Courts, 49 MERCER L. REV. 1 (1997).
109. 241 Ga. App. 847, 527 S.E.2d 595 (2000).
110. Id. at 852, 527 S.E.2d at 600. "Under the circumstances presented here, such
conduct exceeded the lawful authority of the police." Id. at 851, 527 S.E.2d at 600.
111. Id. at 852, 527 S.E.2d at 600 (quoting Leeks v. Cunningham, 997 F.2d 1330, 1333
(11th Cir. 1993)). Consequently, the court declared, "the doctrine of qualified immunity
applie[d]." Id.
112. 246 Ga. App. 129, 539 S.E.2d 845 (2000). Plaintiff was interrogated and charged
with rape and terminated from his municipal employment. The grand jury declined to
indict, and plaintiff sued the municipality and the arresting officer for both state and
federal law violations. Id. at 129-30, 539 S.E.2d at 846-47.
113. Id. at 131, 539 S.E.2d at 848. The court explained that "[t]aken alone,
[Section] 1983 creates no substantive rights; however, it provides a remedy for the
deprivation of rights established elsewhere. Therefore, '[a]bsent the existence of an
underlying constitutional right, no [Slection 1983 claim will lie.'" Id. at 132, 539 S.E.2d
at 848 (second alteration in original) (quoting Wideman v. Shallowford Cmty. Hosp., 826
F.2d 1030, 1032 (11th Cir. 1987)).
114. Id. at 132, 539 S.E.2d at 848. As to the claim of unlawful detention for
interrogation, the court noted "[plaintiff] voluntarily reported to the police station and
consented to questioning." Id. As to the charge of a denial of medical treatment, the court
viewed the evidence to reveal that defendants had not been "deliberately indifferent to
[plaintiff's] medical needs." Id., 539 S.E.2d at 849. The court affirmed summary judgment
for both defendants. Id. at 133, 539 S.E.2d at 849.
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A valid section 1983 claim additionally mandates that the offending
conduct implement a municipal regulation, policy, custom, or usage.11
That requirement proved fatal to plaintiff's claim in Carter v. Glenn,"6
an allegation of rape by a municipal police officer.117 Affirming
summary judgment for the defendants, the court found the evidence to
show no acts implementing "an intentional city policy or custom
encouraging or condoning the commission of rape by its police officers. " 11 Moreover, the court elaborated, the plaintiff "established no
causal connection between the city's investigation of complaints of
excessive force and the alleged crime of rape."" 9
The survey period presented several disputes over the historic ante
litem notice mandate, the statutory requirement that, prior to filing
money damage actions against municipalities, claimants must provide
written notice within six months of an incident. 2 ' Canberg v. City of

115. The United States Supreme Court's foundational decision on local government
liability under Section 1983 required that "the action that is alleged to be unconstitutional
implements or executes a policy statement, ordinance, regulation, or decision officially
adopted and promulgated by [the governing body's] officers." Monell v. Department of Soc.
Servs., 436 U.S. 658, 690 (1978).
116. 243 Ga. App. 544, 533 S.E.2d 109 (2000).
117. The trial court had granted summary judgment in favor of the municipality and
its charged officials. Id. at 544, 533 S.E.2d at 112.
118. Id. The court noted the police chief's testimony that his department did not
encourage or promote the commission of sexual assaults by its officers, and that a
departmental manual required proper conduct by police officers. Id. at 545-46, 533 S.E.2d
at 112. Officers also received twenty hours of police training according to Peace Officers'
Standard Training guidelines. Id. at 546, 533 S.E.2d at 112.
119. Id. at 547, 533 S.E.2d at 113. As to claims that the city should have more
extensively investigated the charged officer's background, the court said that "[sluch errors
...even if proved, do not constitute gross negligence or deliberate indifference, and claims
based upon them are not appropriate for resolution under 42 USC § 1983." Id. at 548, 533
S.E.2d at 114.
An additional case of the period, Dover v. City of Jackson, 246 Ga. App. 524, 541 S.E.2d
92 (2000), presented a Section 1983 claim for the municipality's refusal to rezone plaintiffs
property. Rather, summarily rejecting that claim, the court asserted that plaintiff "was not
deprived of all use of his property" but "'still had possession and use of the land where [he]
could have built in accordance with the existing zoning or applied for a different type of
zoning.'" Id. at 527, 541 S.E.2d at 95 (quoting Cobb County v. McColister, 261 Ga. 876,,
877, 413 S.E.2d 441, 443 (1992)).
120. O.C.G.A. § 36-33-5 (2001). For perspective on the requirement, and its application
in the cases, see SENTELL, MuNICIPAL TORT LIABILITY, supra note 80, at 145-74; R. Perry
Sentell, Jr., Georgia MunicipalTort Liability: Ante Litem Notice, 4 GA. L. REV. 134 (1969);
R. Perry Sentell, Jr., Ante Litem Notice: Cause for Pause, URBAN GA. MAG. 24 (Oct. 1978).
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Toccoa"' turned upon the sufficiency of a letter complaining of the fire
department's delayed response to a fire at claimants' home."2 The
municipality argued that, aside from damage to real and personal
property, the letter provided insufficient information regarding plaintiffs'
additional claims. 2 ' The court of appeals reviewed the letter and
rejected the city's contention: The letter "describes the [plaintiffs']
trauma, watching their home of 26 years go up in flames while the
firemen stood around debating whether the house was within the city
limits. It labels the firemen's actions as not merely negligent, but
grossly negligent and inexcusable." 12 4 This, the court held,
constituted
"substantial compliance" with the ante litem mandate. 125
Contrarily, the municipality succeeded on the issue in Dover v. City of
Jackson,". an action seeking a declaratory judgment on the constitutionality of the city's zoning ordinance.' 27 Plaintiffs argued the
inapplicability of the ante litem notice mandate to their claim for
attorney fees and litigation expenses, "because the only issue remaining
in the case [was] an equity issue.,,12' The court conceded the mandate
inapplicable to a claim for equitable relief, but nevertheless rejected the
contention: "Even though [plaintiffs'] claim for attorney fees and costs
of litigation may be ancillary to its claim for equitable relief, it is

121. 245 Ga. App. 75, 535 S.E.2d 854 (2000).
122. Id. at 75-76, 535 S.E.2d at 855-56. Plaintiffs alleged both an excessive response
time and further delay while firemen discussed whether plaintiffs' house was within the
city limits. Id.
123. Id. at 76-77, 535 S.E.2d at 856. Plaintiffs' additional claims were for tortious
breach of contract, tortious breach of legal duty, loss of consortium, and negligent infliction
of emotional injury. Id. at 76, 535 S.E.2d at 856.
124. Id. at 78, 535 S.E.2d at 857. As for the municipality's position that it did not have
sufficient notice that plaintiffs would assert the specific tort claims set forth in the
complaint, the court responded that "[the ante litem notice is not required to be as specific
as the complaint." Id. at 79, 535 S.E.2d at 858.
125. Id. The court thus reversed the action of the trial judge in granting the city's
motion for judgment on the pleadings. Id.
126. 246 Ga. App. 524, 541 S.E.2d 92 (2000).
127. Id. at 524, 541 S.E.2d at 93. Plaintiffs complained of the city's refusal to rezone
their property and contended that the zoning ordinance, as applied to their land, was
unconstitutional. Id.
128. Id. at 526, 541 S.E.2d at 94. It was undisputed that the plaintiffs had provided
no ante litem notice. Id. at 525, 541 S.E.2d at 94.
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nonetheless a claim for money damages."' 29 Accordingly, plaintiffs
suffered summary judgment on failure to provide ante litem notice. 130
Plaintiffs of the period also pressed their claims directly against
municipal officers and employees. 131 Generally, those claims succumbed to the defendants' "official immunity;" i.e., the immunity
conferred by the Georgia Constitution upon individual public agents for
discretionary actions without actual malice. 3 ' Thus, in Woodward, the
court held a police officer immune "from suit for the discretionary act of
arresting the plaintiff for disorderly conduct for arguing with her and
failing to obey her command.", 33 The evidence, the court asserted,
gave "not ... even an inference of actual malice."3 4

Precisely the

same fate befell the claim in White v. Traino35 for illegal search and
false imprisonment against the police officer who supervised a drug raid

129. Id. at 526, 541 S.E.2d at 94. "It is true that a litigant seeking equitable relief is
not bound by the ante litem notice requirement .... However, a claim for attorney fees

and costs of litigation... is clearly a claim for damages and clearly seeks monetary, rather
than equitable, relief." Id.
Two other cases of the period provided summary dispositions on the ante litem notice
issue. In Stanford, the court held plaintiffs false imprisonment claim against the
municipality doomed by his failure to provide timely notice of the claim. 246 Ga. App. at

130, 539 S.E.2d at 847. In Carter,the court rejected plaintiffs argument that her mental
incapacity following her alleged rape by a city police officer tolled the six-month period for
providing ante litem notice. 243 Ga. App. at 548-49, 533 S.E.2d at 114. The court found
the evidence insufficient to show that the plaintiff was incapacitated from managing her
ordinary affairs of life and thus fell short of the legal standard of incompetence. Id. at 54950, 533 S.E.2d at 115. The court did, however, reverse summary judgments in favor of the
mayor and police chief on the issue: "[T]he ante litem notice statute is explicitly limited
by its terms to the municipal corporation itself." Id. at 550, 533 S.E.2d at 115.
130. 246 Ga. App. at 526, 541 S.E.2d at 94. Yet another time limitation case of the
period, Reese v. City ofAtlanta, 247 Ga. App. 701, 545 S.E.2d 96 (2001), dealt with the twoyear statute of limitations for personal injuries. There, the court of appeals held that "[it
is the date of delivery [of plaintiffs complaint] to the clerk's office that constitutes the date
of filing, even if the clerk erroneously stamps a later date as the filing date." Id. at 701,
545 S.E.2d at 97. Accordingly, the court upheld the timeliness of plaintiffs complaint
against the municipality for false imprisonment when the complaint was received in the
clerk's office one day (the last day of the two-year period) but was not stamped as filed
until the next day. Id. at 701-02, 545 S.E.2d at 98.
131. On the issue of liability of local government officers and employees, see R. Perry
Sentell, Jr., Georgia Local Government Officers: Rights for Their Wrongs, 13 GA. L. REV.
747 (1979); R. Perry Sentell, Jr., Individual Liability in Georgia Local Government Law:
The HauntingHiatusof Hennessy, 40 MERCER L. REV. 27 (1988); Sentell, Local Government
Tort Liability, supra note 80, at 405.
132. GA. CONST. art. I, § 2, para. 4.
133. 241 Ga. App. at 851, 527 S.E.2d at 600.
134. Id. The court reached this conclusion reluctantly, having already surmised that
the arrest exceeded the officer's lawful authority. Id.
135. 244 Ga. App. 208, 535 S.E.2d 275 (2000).
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upon plaintiffs' home.136 In the absence of "actual malice," i.e., "a
deliberate intention to do wrong," defendant enjoyed immunity "for the
performance" 13 7of his official discretionary duties even if performed
negligently.

A different context yielded the same result in Williams v. Solomon, 138 plaintiff's suit for injuries received in a collision with a police
officer in pursuit of a suspected stolen vehicle. In his decision to give
pursuit, the court reasoned, defendant "was exercising his discretion,"
' 39
and his actions "fall within the ambit of his official immunity.'
Finally, Park Pride Atlanta, Inc. v.City of Atlanta' 40 featured the
municipality's effort to obtain indemnification from a nonprofit
organization for a wrongful death action settled by the city and arising
out of defendant's park beautification project.14 ' On grounds that it
had furnished the offending truck and driver for defendant's use on the
day of the accident, the city sought payment under the parties'
indemnification agreement.'
Reviewing the unfavorable public policy
regarding indemnity, 43 the court of appeals emphasized that "absent
explicit language to the contrary, an indemnity agreement cannot be

136. Id. at 209, 535 S.E.2d at 276. While executing a lawful warrant, law enforcement
officers discovered and confiscated crack cocaine in plaintiffs' home.
137. Id. at 211, 535 S.E.2d at 278. The court thus affirmed summary judgment for the

municipal police officer. Id. In another false arrest and malicious prosecution action of the
period, Stanford, the court first asserted that detention under a procedurally valid process
is not "unlawful," and, secondly, that there was no evidence of lack of probable cause or
malice. 246 Ga. App. at 130-31, 539 S.E.2d at 847.
138. 242 Ga. App. 807, 531 S.E.2d 734 (2000).
139. Id. at 809, 531 S.E.2d at 736.
[Plaintiff] has not alleged, however, that [defendant] acted either with actual
malice or intent to cause injury. While he asserts that [defendant] acted with
reckless disregard for his safety, the Supreme Court of Georgia has held that
conduct exhibiting a reckless disregard for the safety of others does not equate
with the actual malice necessary to defeat a claim of official immunity.
Id. (citing Merrow v. Hawkins, 266 Ga. 390, 467 S.E.2d 336 (1996)).
140. 246 Ga. App. 689, 541 S.E.2d 687 (2000).
141. Id. at 689-90, 541 S.E.2d at 688. The municipality's truck, parked on a hill and
left unattended by the municipality's driver, rolled backward and crushed a volunteer
participating in a beautification project at a municipal park. An ensuing wrongful death
action against the municipality resulted in a resolution authorizing the city to settle the
lawsuit and to pursue an indemnity claim against the defendant under a service agreement
between the parties that contained an indemnity clause. Id.
142. Id. at 690, 541 S.E.2d at 688. Defendant organization argued that the language
of the indemnity agreement failed to cover the city's claim. Id., 541 S.E.2d at 689.
143. "Public policy seeks to encourage people to exercise due care in their activities for
fear of liability, rather than to act carelessly cloaked with the knowledge that an indemnity
contract will relieve such indifference." Id.
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interpreted to hold an indemnitee harmless from its own negligence."1 4 4 The agreement in issue, the court observed, "is bereft of any
express or explicit statement about coverage for the City's own negligent
acts or omissions done by the City's own employees." 145 Consequently,

defendant
owed the municipality no indemnification for the settle146
ment.
F

Zoning

The complaint in Little v. City of Lawrenceville47 charged a member
of the city council with improperly obtaining the council's rezoning of his
own property from "residential" to "light manufacturing." 148 Plaintiff
alleged the council member's violation of both the municipal charter and
a general statute prohibiting one's "action on behalf of himself or any
other person to influence action on the application for rezoning. "'49 In
rejecting both contentions, the supreme court first held the charter

provisions to suffer preemption by a general statute, the Zoning
Procedures Law. 5 ' "That general law is mandatory and applies to the
entire process of adopting or amending a zoning ordinance."' 51 As for

144. Id. at 690-91, 541 S.E.2d at 689.
145. Id. at 691, 541 S.E.2d at 689. The agreement was as follows:
[Defendant] agrees to protect and hold harmless the City, its officers, agents and
employees, for any and all claims, demands, actions, causes of action, suits,
damages, loss and expense of any kind whatever kind or nature to any person or
to any property for any activity sponsored by or coordinated by [defendant].
Id.
146. Id. at 692, 541 S.E.2d at 690. Additionally, the court held that the defendant's
liability insurance policy covered only the city's liability for defendant's worker, not the
workers of the city. Id. Said the court: "Because the City approved the insurance
coverage obtained by [defendant], the City cannot now be heard to complain that
[defendant] somehow breached a duty to obtain some other coverage." Id. at 693, 541
S.E.2d at 690.
147. 272 Ga. 340, 528 S.E.2d 515 (2000).
148. Id. at 340, 528 S.E.2d at 516. Plaintiff's personal residence was adjacent to the
rezoned property that the council member had been using for some years to store materials
for use in an automobile and tire business. Upon plaintiff's complaint of this use, the
council member sought and obtained the rezoning of his property. Plaintiff sued the
municipality, the municipal council, and the council member. Id.
149. O.C.G.A. § 36-67A-2 (2000).
150. Id. § 36-66-1 to -5.
151. 272 Ga. at 341, 528 S.E.2d at 517. But the court cited no specific provision of the
Zoning Procedures Law that worked the preemption. The court (citing Franklin County
v. Fieldale Farms Corp., 270 Ga. 272, 507 S.E.2d 460) stated: "The preemption doctrine
precludes all other local or special laws on the same subject." Id. For discussion of that
decision, and a concern over the court's change from the "genuine conflict" test to the test
of "implied preemption" in determining when local statutes are invalid, see Sentell, The
Georgia Supreme Court, supra note 76, at 362.
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the general conflict-of-interest statute5 2 (not a part of the Zoning
Procedures Law), the court held that the council member had met the
specific requirements of timely disclosure and recusal.'53 His other
actions "were of a type normally and properly undertaken by any other
private property owner" and thus did not fall within the statute's general
Accordingly, the court upheld the validity of the
prohibition.'
rezoning ordinance.155
Another rezoning issue emerged in City of Atlanta v. TAP Associates,"' presenting a developer's attack against the all-residential
zoning of his property.'5 7 In response, the supreme court inquired
whether plaintiff had met his burden of proof ("clear and convincing
evidence") on two essential standards.' 58 First, the court reviewed
evidence from appraisers on the property's residential value and rejected
plaintiff's claim of "significant detriment."5 9 Second, the court also
rebuffed the contention that the property's existing zoning was
"insubstantially related" to the public interest. 60 Both expert testimo-

152. O.C.G.A. § 36-67A-1 (2000). "Therefore, we hold that the [Zoning Procedures Law]
has preempted the provisions in the City Charter for the purposes of the adoption and
amendment of zoning ordinances." 272 Ga. at 341, 528 S.E.2d at 517.
153. 272 Ga. at 341-42, 528 S.E.2d at 517. The court reasoned that because the council
member "disclosed his interest and disqualified himself from voting, the question is
whether he violated the statute by taking 'any other action.'" Id. at 341, 527 S.E.2d at 517.
"[U]nder the rule of ejusdem generis, we hold that the succeeding proscription of'any other
action' . . . is likewise limited to action carried out in the official's public capacity." Id. at
342, 527 S.E.2d at 517. For treatment of the ejusdem generis maxim in Georgia statutory
interpretation, see R. Perry Sentell, Jr., The Canons of Construction in Georgia: "Anachronisms" in Action, 25 GA. L. REv. 365 (1991), reprinted in R. PERRY SENTELL, JR., STUDIES
IN GEORGIA STATUTORY LAw

185 (1997).

154. 272 Ga. at 342, 528 S.E.2d at 517.
155. Id., 528 S.E.2d at 518.
156. 273 Ga. 681, 544 S.E.2d 433 (2001).
157. Plaintiff sought a rezoning of the land from residential to mixed-use; upon the
city's denial and plaintiffs appeal, the superior court declared the city's existing zoning
unconstitutional, and the city brought discretionary appeal to the supreme court. Id. at
681, 544 S.E.2d at 434.
158. Id. at 683, 544 S.E.2d at 435. On constitutionality of existing zoning, the
'property owner has the burden of proving by clear and convincing evidence that (1) the
existing zoning presents a significant detriment to the landowner, and (2) the existing
zoning is not substantially related to the public health, safety, morality, and welfare." Id.
159. Id. "The testimony of appraisers for both [plaintiff] and the city shows that the
value of the property ... when zoned for single-family homes is the same as similarly
situated property in other north [city] neighborhoods." Id.
160. Id. at 684-85, 544 S.E.2d at 436. "The issue is not whether the city could have
made a different decision or better designation in zoning [plaintiff s] property, but whether
the choice that it did make benefits the public in a substantial way." Id. at 685, 544 S.E.2d
at 436.
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ny161 and the municipality's comprehensive development plan revealed
the "public's valid interest" in protecting the city's single-family
neighborhoods as an "irreplaceable resource."162
Of more procedural persuasion, King v. City of Bainbridge6 3 featured a stand-off between the municipality and a landowner who
situated a mobile home in violation of city zoning ordinances.'6 4 To
the landowner's direct appeal from a trial court's adverse order, the
municipality maintained that "discretionary appeal is required in all
zoning cases. " 65 Holding the city's position applicable only to a
"superior court review of an administrative decision," the supreme court
explained that defendant "failed to seek a decision from the local zoning
board" and the city "was forced to file in superior court an independent
action for injunctive relief."' 66 Thus, because it "does not involve the
review of the decision of a local administrative agency,"'6 7 defendant's
direct appeal was permissible.'6"
G. Authorities
Municipal authorities found their operations challenged on two
significant occasions during the survey period. The plaintiff in Matthews
v. Macon Water Authority,'69 alleging injury from a defective water
meter box,1"' disputed the authority's charter grant of sovereign

161. Experts for both parties "testified about the desirability of providing buffers and
transitions from commercial to high-density residential to single-family residential areas,
which is what the city has accomplished through its zoning of [plaintiffs] property." Id.
at 684-85, 544 S.E.2d at 436.
162. Id. at 684, 544 S.E.2d at 436. A majority of the court thus reversed the trial
judge's decision of unconstitutionality, with Justice Carley (joined by Justices Hunstein and
Thompson) dissenting. Id. at 685, 544 S.E.2d at 437. The dissenters deemed the trial
court "authorized to find that [plaintiff] proved that the existing zoning of its property is
unjustifiably confiscatory." Id. (Carley, J., dissenting).
163. 272 Ga. 427, 531 S.E.2d 350 (2000).
164. Despite repeated notices from the municipality that the mobile home must be
removed from the city limits, the defendant never responded, took no actions to seek an
ordinance modification, and failed to appear at a council meeting. The municipality sought
injunctive relief in the superior court and that court ordered defendant to remove her
mobile home from the municipal limits. Id. at 427, 531 S.E.2d at 350-51.
165. Id., 531 S.E.2d at 351. The municipality relied upon O.C.G.A. section 5-6-35. Id.
at 427-28, 531 S.E.2d at 351.
166. Id.
167. Id.
168. Id. The court relied upon O.C.G.A. section 5-6-34(a)(4) (2000) and remanded the
case for consideration of the constitutional issues raised by the defendant. Id.
169. 273 Ga. 436, 542 S.E.2d 106 (2001).
170. Id. at 436, 542 S.E.2d at 106. Plaintiff "sued the Authority in tort on the theory
that it is vicariously liable for the negligence of its employee." Id.
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immunity.'7 1 The grant, plaintiff argued, constituted a local statute
preempted by the general statute on respondeat superior.172 Rejecting
plaintiff's contention, the supreme court reasoned that "[tihe General
Assembly may exclude certain persons or things from the application of
a general law" 73 and deemed the authority's exclusion from vicarious
tort liability an appropriate instance. 74 The conferred immunity
promoted the authority's public purpose, 7 ' the court elaborated, and
the legislature "clearly has 76
the authority to extend sovereign immunity
to this public corporation."'
The challenge in Garden Hills Civic Ass'n v. Metropolitan Atlanta
Rapid Transit Authority7 7 focused upon the authority's efforts to lease
property surrounding one of its transit stations to a private developer.
Opposing the developer's plans for a mixed residential-commercial
project in the area, plaintiffs characterized the lease agreement as ultra

171. The authority claimed immunity under its charter: "[T]he Authority... shall in
no event be liable for any tort committed by its officers, agents, or employees." Id. (quoting
1992 Ga. Laws 4991).
172. Id. Plaintiffrelied upon the general statutory declaration of vicarious responsibility in O.C.G.A. section 51-2-2, and the Georgia Constitution's prohibition of local statutes
in cases provided for by general laws. Id. at 436, 542 S.E.2d at 106. See GA. CONST. art.
III, § 6, para. 4(a).
173. 273 Ga. at 437, 542 S.E.2d at 107. This followed the court's reliance upon the
following "exception" to the local statute prohibition: "except that the General Assembly
may by general law authorize local governments by local ordinance or resolution to exercise
police powers which do not conflict with general laws." Id. The court, quoting Fieldale
Farms, 270 Ga. at 275, 507 S.E.2d at 463, asserted that this clause "'provides for an
exception to the general rule of preemption when general law authorizes the local
government to act and the local ordinance does not conflict with general law.'" 273 Ga. at
437, 542 S.E.2d at 107. But the court never specified a "general law" authorizing this
exception from preemption by the general statute declaring vicarious liability, nor did it
explain how the municipality was exercising its "police powers" by "local ordinance or
resolution." Id. at 438, 542 S.E.2d at 108. For discussion of the change apparently being
wrought by the court's conversion from a test of "genuine conflict" to one of express or
implied preemption in applying the constitution's local law prohibition (in Fieldale Farms)
see Sentell, The Georgia Supreme Court, supra note 76, at 362.
174. "[W]e conclude that the General Assembly was authorized to approve the
Authority's charter and exclude it from vicarious tort liability." 273 Ga. at 438, 542 S.E.2d
at 107.
175. It enabled "the Authority to provide the public with more economical water and
sewerage rates." Id.
176. Id., 542 S.E.2d at 108. "Accordingly, we hold that the immunity provision of the
Macon Water Authority Act is not preempted by [O.C.G.A. section] 51-2-2, and therefore
does not offend article III, section 6, paragraph 4(a) of the Georgia Constitution." Id.
177. 273 Ga. 280, 539 S.E.2d 811 (2000).
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vires and beyond the authority's purposes.'78
In evaluating the
challenge, the supreme court traced the authority's roots to specific
constitutional authorization 79 and ensuing legislative implementation
approving the authority's lease of surplus property. 80 By virtue of the
income producing project, the authority was furthering "its underlying
purpose of providing the [area] with a functioning rapid transit
system." 8 ' The court also rejected plaintiffs' charge that the authority
sought to engage in unlawful competition with private enterprise.18 2
Rather, the authority "has no plans to develop the property itself' and
"will not engage directly in any business operation conducted on the
[leased] property."183 Finally, the court found no problem with the
authority's expenditure of forty million dollars on the undertaking: that
expenditure would "enhance the over-all value of the property itself and
improve the utilization of the rapid transit station, thus generally
benefitting [transit] riders."" 4

178. Id. at 280-81, 539 S.E.2d at 811. Plaintiff sought an injunction to prevent the
authority from implementing its plan to lease the property to the developer. Id.
179. The court noted that the Constitution of 1945 (art. XVII, § 1, para. 1) authorized
creation of the authority, providing that it "is an essential governmental function and a
public purpose." Id. at 282, 539 S.E.2d at 813 (quoting GA. CONST. art. XVII, § 1, para. 1
(1945)). That authorization, the court asserted, continued in force as a part of the
Constitution of 1983 (art. XI, § 1, para. 4(d)) which "authorizes the General Assembly to
grant MARTA 'such other powers as may be necessary or convenient for the accomplishment'" of its purposes. Id. at 282-83, 539 S.E.2d at 814.
180. 1965 Ga. Laws 2243. The court said that the statute empowered the authority to
"'lease (as lessor), transfer, or dispose [of real property] whenever same is no longer
required for [its] purposes.'" 273 Ga. at 283, 539 S.E.2d at 814 (alterations in original).
181. Id. "By leasing the property to [the developer], MARTA intends to convert the real
estate into an income-producing asset, with the resulting rent used to fund its existing
operations and future expansion." Id.
182. Id. at 283-84, 539 S.E.2d at 814.
183. Id. "Thus, the financial gain to MARTA will come from the lease of its own
property and the operation of its transit system. It will not result from any immediate
competition by MARTA with private enterprise." Id.
184. Id. at 284, 539 S.E.2d at 814. "The use of MARTA's funds to increase the value
of its property for the benefit of its ridership is an expenditure in furtherance of a valid
public purpose." Id. The court also rejected plaintiffs contention that the authority had
not entered the lease pursuant to competitive bidding. Id., 539 S.E.2d at 815. The court
reasoned that the authority had issued a Request for Proposal and received proposals from
two firms. Id. at 284-85, 539 S.E.2d at 815. This approach amounted to a competitive
bidding process similar to that required in the material statute. The court thus affirmed
the trial court's denial of plaintiffs request for an interlocutory injunction. Id. at 285, 539
S.E.2d at 815.
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COUNTIES

A.

Officers and Employees
County officers and employees pursued and attracted litigation
covering a broad span of governmental facets. In two of the contests, the
supreme court proved unreceptive to pleas by part-time magistrates for
full-time compensation.'8 5 Deloach v. Evans County'88 found the
court emphasizing undisputed evidence that, since 1994, plaintiff was
appointed and compensated as a part-time magistrate.'
Although
"she may have performed additional work within her official duties,"'
the court asserted, she "was entitled only to be compensated as a parttime magistrate."189 Essentially the same question received the same
answer in Brown v. Blackmon. 9 ' There, the court reviewed plaintiff's
original appointment as "assistant magistrate," clearly a part-time
position.' 9' As for plaintiff's claim of additional duties, the court was
adamant: "[R]egardless of what 9she
[did] and how much she [did] it,"
2
she remained a part-time officer.

185. Deloach v. Evans County, 272 Ga. 479,532 S.E.2d 376 (2000); Brown v. Blackmon,
272 Ga. 435, 530 S.E.2d 712 (2000).
186. 272 Ga. 479, 532 S.E.2d 376 (2000).
187. Id. at 479, 532 S.E.2d at 376. Plaintiff also served as the full-time clerk of the
Magistrate's Court and performed duties of both clerk and magistrate. She sought the
compensation provided for a full-time magistrate by O.C.G.A. section 15-10-23. Id.
188. Id. at 480, 532 S.E.2d at 377.
189. Id. The court thus affirmed the trial judge's denial of plaintiffs petition for
mandamus. Id.
190. 272 Ga. 435, 530 S.E.2d 712 (2000).
191. Id. at 435-36, 530 S.E.2d at 712. Plaintiffs oath of office and loyalty oath
evidenced the part-time appointment. Id.
192. Id. at 436, 530 S.E.2d at 712. The court reasoned that "because [plaintiff] was
aware that that was the term of the employment she accepted by means of her oaths, she
cannot now claim that the chief magistrate engaged her to serve as a full-time magistrate."
Id., 530 S.E.2d at 713. The court thus reversed the trial judge's denial of the county
commissioner's motion for summary judgment. Id. at 437, 530 S.E.2d at 713.
Conflict over another part-time position, that of county district attorney pro tempore,
resulted in State v. Reddick, 243 Ga. App. 809, 534 S.E.2d 473 (2000). There, a district
attorney sought to disqualify a private attorney from practicing criminal law within the
circuit because the presiding judge had appointed the attorney as district attorney pro tem
to investigate the alleged misuse of credit cards by the district attorney and his staff. Id.
at 809-10, 534 S.E.2d at 475. Rejecting the effort, the court of appeals held the statutory
ban (O.C.G.A. section 15-18-10) to apply only to a district attorney receiving an annual
salary and not to a part-time pro tem officer. Id. at 812, 534 S.E.2d at 477. The court also
rejected the district attorney's reliance upon a statute (O.C.G.A. section 15-18-10) banning
from the private practice of law any attorney employed by the district attorney and

414

MERCER LAW REVIEW

[Vol. 53

Internal governmental strife likewise constituted grist for the judicial
mills of the period. Vollrath v. Collins'93 featured disagreement over
the commission chairman's sole and exclusive power to employ and
discharge the county attorney.'9 4 The supreme court read the county's
local statute' 9 to confer such power upon the chairman, "unless [the
county attorney] is a county employee who is under the common
supervision and control of all three of the elected commissioners."'9 6
Reviewing the nature of the county attorney's position,'97 the court
considered the attorney "legal representative" of the commissioners but
"in no sense under [their] supervision and control."' 98 Accordingly,
employment decisions concerning the position fell exclusively to the
chairman.'9 9
Conflict between the commissioners and the county sheriff, specifically
the commissioners' suit against the sheriff for exceeding his budget,
resulted in Haralson County v. Kimball. °° The issue litigated concerned the county's responsibility in the case for the sheriff's attorney
fees and costs.2 ' The court of appeals resolved the matter under a
general statute applying to civil cases in which the county attorney can

receiving state funds. Id. Although the district attorney pro tem received state funds, the
court explained, he was appointed by the chief judge of the county and not by the district
attorney. Id.
193. 272 Ga. 601, 533 S.E.2d 57 (2000).
194. "The dispositive question is whether whoever serves as the chairman has the sole
authority over the employment of the county attorney, and need not share that power with
the other two commissioners." Id. at 601, 533 S.E.2d at 58.

195. 1975 Ga. Laws 2814, 2822:
The Chairman shall have the exclusive power and authority to appoint, remove
and fix the compensation of, within budgetary provisions ... which may now or
hereafter be established by the Board of Commissioners ... all employees and
officials of the County, except as to ... elected officers and employees under their
supervision and control.
196. 272 Ga. at 602, 533 S.E.2d at 58.
197.
No county attorney is engaged to act as the servant of the board of commissioners.
Rather the county attorney serves as the legal representative and agent of the
county, and the members of the board are clients rather than supervisors who
control the manner in which counsel performs in that legal capacity.
Id. at 602-03, 533 S.E.2d at 58.
198. Id. at 603, 533 S.E.2d at 59.
199. Id. at 604, 533 S.E.2d at 59. "Therefore, the trial court erred in denying [the
chairman's] claims for mandamus and an interlocutory injunction." Id.
200. 243 Ga. App. 559, 533 S.E.2d 762 (2000).
201. The county and its sole commissioner claimed that the sheriff had exceeded his
budget each year since taking office in 1997 and sought both mandamus and injunction.
The parties settled, and, shortly before the filing of a consent order, the sheriff moved for
his attorney fees and costs in defending the action. Id. at 559-60, 533 S.E.2d at 763-64.
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not ethically represent both parties:" 2 "What clearer conflict of
interest could exist for the county attorney," queried the court, "than a
legal battle over the budget waged by the county and county commissioner against one of its duly elected officers?" 03 Consequently, the
sheriff legally hired private counsel,
and the county bore responsibility
20 4
for his reasonable fees and costs.

Bullington v.Fayette County School District2 5 featured a school
employee's claim for back wages and penalties despite the employee's
having previously accepted a check in settlement of the matter.2°6 The
court described the settlement as one supervised by the Secretary of
Labor under provisions of the Fair Labor Standards Act 2 7 and held it
to waive plaintiff's rights to additional payments.2 "' The court discounted plaintiff's failure to sign an explicit release form accompanying
the check: "His signature on the form was not necessary to effect the
waiver; his claim
was waived when he endorsed the check and retained
20 9
the proceeds."

Finally, DeLong v. Welch21 ° involved an effort to recall a county
commissioner, with the plaintiff contesting the trial court's treatment of

202. Id. at 560, 533 S.E.2d at 764; O.C.G.A. § 45-9-21(e)(2) (1990 & Supp. 2001). The
court said the statute required the county's denial of a written request for fees and a
judicial determination that the county attorney faced an ethical conflict in the matter. 243
Ga. App. at 560, 533 S.E.2d at 764. The court held that the sheriff met both those requirements. Id.
203. 243 Ga. App. at 560, 533 S.E.2d at 764.
204. Id. at 562, 533 S.E.2d at 765. The court thus affirmed the trial judge's approval
of the fees and costs. Id. The court rejected the county's argument that, under O.C.G.A.
section 45-9-21(a), it possessed discretion in the matter because it had adopted no policy
to defend the sheriff. Id. at 561, 533 S.E.2d at 765. Said the court:
[Were we to adopt the county's construction of the statute, the county would have
unfettered discretion to force every duly elected county officer to bear his or her
own litigation expenses in all actions initiated by the county. We do not believe
the legislature intended for the county to wield so mighty a sword.
Id., 533 S.E.2d at 764.
205. 246 Ga. App. 463, 540 S.E.2d 664 (2000).
206. Plaintiff was employed as head custodian of an elementary school and later, as a
favor to him, was also hired as a part-time custodian with night and week-end responsibilities. The Department of Labor subsequently found plaintiff entitled to additional payment
for overtime compensation and supervised the school district in sending out an overtime
settlement payment. Id. at 463-64, 540 S.E.2d at 665.
207. 29 U.S.C. § 207(a)(2), § 216(b).
208. 246 Ga. App. at 466, 540 S.E.2d at 667. "In this case, the Department of Labor
supervised the settlement and determined that it achieved 'enough' for the employees in
issue; form WH-58 was sent out with the checks." Id.
209. Id. at 467, 540 S.E.2d at 667. The court thus affirmed the trial court's summary
judgment in favor of the school district. Id.
210. 272 Ga. 730, 533 S.E.2d 724 (2000).
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the recall petition.211 Specifically, plaintiff urged two errors in the
court's manner of determining "reasonable grounds."212 In response,
the supreme court first rejected plaintiff's argument of error in allowing
the subject commissioner to present counter-evidence.2 13 The material
statute, the court reasoned, "expressly provides to the parties a right to
timely discovery."2

14

Additionally, the court approved the trial judge's

refusal to allow plaintiff's presentation of hearsay testimony: "[Wle find
the rules of evidence applicable in a hearing to determine the sufficiency
of a recall application."2 15
B.

Elections
The survey period encompassed two county election contests. The first,
Haynes v. Wells,216 challenged the primary election of a school board
member on grounds that he was not a registered voter of the district
when he declared his candidacy.217
Sustaining the challenge, a
majority of the supreme court noted that defendant did not file his
drivers license change of address form in time for the county registrar
to change his voter registration. 21' Accordingly, on the date he

211. Id. at 730, 533 S.E.2d at 725. Plaintiffs grounds for the recall were two counts
of alleged perjury on the part of the commissioner. Id.
212. Id. at 730-31, 533 S.E.2d at 725-26. "[Plaintiff] correctly does not argue that the
trial court erred in applying the 'reasonable grounds' standard of probable cause in this
recall proceeding." Id. at 731, 533 S.E.2d at 726.
213. Id. at 732, 533 S.E.2d at 726.
214. Id. "If[O.C.G.A. section] 21-4-6(f) were interpreted to deny the subject of a recall
petition the right to present evidence at the sufficiency hearing, as argued by [plaintiff],
this discovery provision would be rendered meaningless." Id.
215. Id. This was necessary because "the sufficiency hearing is the only opportunity
for the trial court to review the veracity of the facts alleged in an application for a recall
petition and the legislature intended to provide for the thorough and legal review of such
allegations." Id.
216. 273 Ga. 106, 538 S.E.2d 430 (2000).
217. Defendant relied upon the fact that, four days prior to declaring his candidacy, he
filed a request to change the address on his drivers license to the appropriate district and
that this request also served as notice of change of address for voter registration. Id. at
106, 538 S.E.2d at 431.
218. Id. at 107, 538 S.E.2d at 432.
In the normal course of business, his change of address form could not have been
acted on by the ...County Registrar within that four day period. In fact, the
records of the ...Registrar show that [defendant's] voter registration was not
changed as of April 24th, and thus he was not eligible to vote in the fifth district
when he declared his candidacy for the fifth district seat.
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announced his candidacy, defendant was not a registered voter in the
district and was thus ineligible to run for the district seat.219
The second contest, Middleton v. Smith,22 0 enjoyed less success.
There, losing primary candidates for the offices of superior court clerk
and county commissioner complained of acts by the county sheriff that
allegedly contaminated the election. More specifically, the sheriff mailed
letters to voters urging support for contestants' opponents, used a tent
within 150 feet of a precinct to campaign for those opponents, and
promised assistance to certain individuals in return for work in the
primary. Upon a trial court's invalidation of the entire election, the
supreme court reviewed and reversed.22 1 The contestants, the court
declared, had failed to carry their burden of showing a specific number
of illegal ballots sufficient to cast doubt on the election results.22 2
Indeed, petitioners' "assertion... that [the sheriff's] campaign activities
put all of the Precinct One votes22in
doubt, is based on mere speculation
3
and cannot withstand scrutiny."

C. Openness
In the realm of "open government," both meetings and records received
attention during the period under scrutiny.224 Schoen v. Cherokee

219. Id. at 107-08, 538 S.E.2d at 432. The court relied upon O.C.G.A. sections 21-2132(e) and 21-2-153(e) to require that a candidate must be eligible to vote in the district
in which he is a candidate. Id. Chief Justice Benham dissented. Id. at 109, 538 S.E.2d
at 433 (Benham, C.J., dissenting).
220. 273 Ga. 202, 539 S.E.2d 163 (2000).
221. Id. at 202, 539 S.E.2d at 164.
222.
To carry that burden, the challenger must show a specific number of illegal or
irregular ballots-and that number must be sufficient to cast doubt on the result
of the election. It is not sufficient to show irregularities which simply erode
confidence in the outcome of the election. Elections cannot be overturned on the
basis of mere speculation, ...
or an appearance of impropriety in the election
procedures.
Id. at 203, 539 S.E.2d at 165 (citations omitted).
223. Id. at 203-04, 539 S.E.2d at 165. The court distinguished Stiles v. Earnest, 252
Ga. 260, 312 S.E.2d 337 (1984), when school board employees "'checked ofi voters within
250 feet of a polling facility in violation of [a statute]." 273 Ga. at 204, 539 S.E.2d at 165.
Those improprieties, the court delineated, were more "egregious." Id. Additionally, the
court emphasized other ways to discipline a sheriff for misconduct rather than invalidating
the entire election. Id. Chief Justice Benham, joined by Justice Hunstein, dissented. Id.
(Benham, C.J. & Hunstein, J., dissenting).
224. For early perspective on the "openness movement" in Georgia local government
law, see R. Perry Sentell, Jr., The Omen of "Openness" in Local Government Law, 13 GA.
L. REv. 97 (1978).
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County22 focused on meetings-specifically, a closed meeting at which
the board of commissioners discussed with the county attorney a lawsuit
over denial of a rezoning request.2 2 Rejecting a citizen's charge of an
"open meetings" violation, the court of appeals rested upon two
conclusions.2 27 First, "[t]he meeting clearly came within the [Open
Meetings] Act's attorney-client exception."2 28 This was so, even though
the meeting may have "incidentally involv[ed] the taking of a vote
regarding the litigation."2 29 Second, the citizen's charges became moot,
the court held, when the commissioners subsequently discussed the
230
rezoning litigation and "acted upon it in a public meeting."
Two of the contests, both decided by the supreme court, featured
alleged violations of the Open Records Act.2 ' In Howard v. Sumter
232
Free Press,
the court affirmed a mandamus that the county sheriff
supply records "pertaining to the sheriff's 'inmate telephone account.' 213
The court emphasized evidence that the records were
indeed "public" and the absence of any privacy invasion claims.234 It
was immaterial that plaintiff made some of the requests orally: "[U]nder

225. 242 Ga. App. 501, 530 S.E.2d 226 (2000).
226. Plaintiff charged that the commissioners had held a private executive session with
the county attorney regarding a lawsuit filed against the county for an earlier denial of a
rezoning request and had voted to approve a proposed consent order in the case. Id. at
501, 530 S.E.2d at 226-27.
227. The plaintiff charged the defendants with violating the Georgia Open Meetings
Act, O.C.G.A. section 50-14-1 to -6. Id. at 502, 530 S.E.2d at 227.
228. Id. at 501, 530 S.E.2d at 226. "The Open Meetings Act specifically provides that
a meeting otherwise required to be open to the public may be closed so that the agency
may consult and meet with legal counsel pertaining to pending litigation and settlement.
[O.C.G.A.] § 50-14-2(1)." Id.
229. Id. at 502-03, 530 S.E.2d at 228. This was the court's response to plaintiffs
argument that "the attorney-client exception does not allow voting in a closed meeting."
Id. at 502, 530 S.E.2d at 227.
230. Id. at 503, 530 S.E.2d at 228.
The issue of whether the Board violated the Act by discussing [the rezoning
litigation] was rendered moot when the Board later considered and acted upon it
in a public meeting. Even if any action taken in a closed meeting was not binding,
the same action was taken in later public meetings and was binding.
Id.
231. O.C.G.A. § 50-18-70 to -135 (1998 & Supp. 2001).
232. 272 Ga. 521, 531 S.E.2d 698 (2000).
233. Id. at 521, 531 S.E.2d at 699.
234. Id. at 521-22, 531 S.E.2d at 699. Additionally, "the newspaper asserted that it
was seeking only information that was subject to public disclosure under the Act." Id. at
522, 531 S.E.2d at 699.
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there is no requirement that those requests be in writ-

5

The court was far less receptive in Schulten, Ward & Turner,LLP v.
Fulton-DeKalbHospital Authority2 3 to a law firm's request for hospital
records concerning collections from Medicare beneficiaries.2 3' Emphasizing evidence that defendant had compiled none of the requested
information,238 the court relied upon a provision from the Open
Records Act: "No public ...agency shall be required to prepare reports,
summaries, or compilations not in existence at the time of the request."239 Thus, the requested information was not an existing "public
record," and plaintiff failed to show the "clear legal right" prerequisite
for a mandamus.240
D. Powers
In Griffies v. Coweta County,24' the county commissioners failed in
their effort to dictate the purposes for which a constitutional officer may
spend money budgeted to the officer's operations. 42 More specifically,
the supreme court decided, the commissioners possessed no power to
prevent the clerk of the superior court from using "miscellaneous" funds

235. Id. The court not only affirmed the trial judge's award of the mandamus, it also
held no abuse of discretion in awarding plaintiff newspaper attorney fees and costs. Id.,
531 S.E.2d at 699-700.
236. 272 Ga. 725, 535 S.E.2d 243 (2000).
237. The request specified, inter alia, "claims for medical goods or services asserted
against a Medicare beneficiary, or a liability insurer, subsequent to the billing of Medicare
by the Authority." Id. at 725, 535 S.E.2d at 244.
238. Defendant maintained that "the requested records were not subject to the Act
because compliance with the request would require the Authority to audit its Medicare
accounts and compile information, in violation of [O.C.G.A. section] 50-18-70(d)." Id., 535
S.E.2d at 245.
239. Id. at 726, 535 S.E.2d at 245 (citing O.C.G.A. § 50-18-70(d)). The court asserted
that "the Act does not require a public agency or officer to create or compile new records
by any method, including the development of a computer program or otherwise having a
computer technician search the agency's or officer's database according to criteria conceived
by the citizen making the request." Id.
240. Id. at 727, 535 S.E.2d at 246. The court thus affirmed the trial judge's denial of
the writ of mandamus against the defendant. Id. For discussion of this "drastic relief' in
the context of local government law, see SENTELL, MISCASTING MANDAMUS, supra note 38.
241. 272 Ga. 506, 530 S.E.2d 718 (2000).
242. Id. at 506-07, 530 S.E.2d at 718-19. The case arose out of the superior court
clerk's effort to mandamus the commissioners to pay for bottled water which the clerk had
purchased for her employees. The trial court had denied the mandamus. Id. at 507, 530
S.E.2d at 719.
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to purchase bottled water for her employees.2 41 Once they had reviewed and approved the clerk's proposed budget, the court reasoned the
commissioners' authority ended, and "the decision of how to spend this
money fell solely to [the clerk] in the exercise of her duties."244
In contrast, Forsyth County v. White245 presented a context considerably more hospitable to the county power. There, the county refused
plaintiff's proposal to expand a sewerage treatment plant,246 a plant
previously deeded to the county in trust. 247 Rejecting plaintiff's
ensuing effort to mandamus county approval, the court emphasized the
trust deed's express authorization of the plant's expansion. 241 "Inherent within that authority," the court asserted, "lies a broad discretion to
approve or disapprove expansion as the County deems fit."249 Absent

a clear abuse of discretion, no mandamus was possible.5 0
In Thrpen v. Rabun County Board of Commissioners,25' the court of
appeals considered the county's power to purchase the assets of a
nonprofit hospital.252 County citizens complained of the purchase,253

243.

Id. at 508, 530 S.E.2d at 720. The court noted evidence that the courthouse water

exceeded the maximum EPA contamination level for copper, and that the water caused
significant "nuisance" problems. Id. at 508-09, 530 S.E.2d at 720. The miscellaneous line
item amount budgeted to the clerk's office was sufficient to pay for the water purchased.
Id. at 508, 530 S.E.2d at 720.
244. Id. at 508, 530 S.E.2d at 720. "We thus conclude that the county commission did
not have the unilateral authority to determine that [the clerk's] purchase of bottled water
was not in the exercise of her duties and to decline to pay the expense on that basis." Id.
Accordingly, the court reversed the trial judge's refusal to issue the mandamus and also
held that the county must pay the attorney fees of the independent counsel retained by the
clerk to bring the action. Id. at 509, 530 S.E.2d at 720. Chief Justice Benham dissented.
Id., 530 S.E.2d at 721 (Benham, C.J., dissenting).
245. 272 Ga. 619, 532 S.E.2d 392 (2000).
246. Id. at 619, 532 S.E.2d at 393-94. Plaintiff owned land on which he wished to
develop a subdivision and to connect it to the treatment plant, a connection that would
require an expansion of the system. Id.
247. Id., 532 S.E.2d at 393. "Because the Georgia Department of Natural Resources
required the County to step in and operate the plant if it were not developed and
maintained properly, [a preceding owner] deeded the plant to the County in trust." Id.
248. Id. at 619-20, 532 S.E.2d at 394. "'Upon applicationto and approvalby the Board
of Commissioners, the Utility System may extend service ..
'" Id. at 619, 532 S.E.2d at
393.
249. Id. at 620, 532 S.E.2d at 394.
250. Id. "It follows that a writ of mandamus will not issue unless there exists a legal
duty which is required to be performed." Id. The court thus reversed the trial judge's
issuance of the mandamus. Id. at 621, 532 S.E.2d at 395.
251. 245 Ga. App. 190, 537 S.E.2d 435 (2000).
252. The county entered into a sales contract with the nonprofit corporations for the
purchase of land containing two hospitals. Id. at 190, 537 S.E.2d at 437.
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on grounds that the county failed to comply with the Hospital Acquisithe county's position that it was not a covered
tions Act.2" 4 Rejecting
"acquiring entity,"255 the court deemed the statute "clearly designed to
include any other entity that intends to operate a hospital."25 6 Consequently, the county's failure of compliance "renders the transaction null
and void."257
E.

Regulation

The Georgia Supreme Court considered the county regulatory power

in a variety of factual settings.25 Oasis Goodtime Emporium I, Inc. v.
DeKalb County59 featured a constitutional challenge to an ordinance

prohibiting sexually explicit entertainment at establishments selling
alcoholic beverages. The court reviewed the record,26 ° found the
ordinance "content-neutral,"2 6' and rejected plaintiffs' attack upon the

253. The plaintiff citizens argued the transaction to be a waste of county funds, their
position being that the county paid too much for the assets. Id. at 191, 537 S.E.2d at 437.
254. Id.; O.C.G.A. § 31-7-400 to -412 (2001).
255. 245 Ga. App. at 193, 537 S.E.2d at 438. The court held the county included under
the statute's catchall provision, "any other for profit or not for profit entity which is a
purchaser or lessee of an acquisition." Id., 537 S.E.2d at 438-39 (citing O.C.G.A. § 31-7-

400(1)).
256. Id. at 194, 537 S.E.2d at 439. "Here, the county has purchased the assets of two
Based on this
hospitals for the specific purpose of using them to operate a hospital ....
undisputed fact, [the county] is an 'acquiring entity' under the Act." Id.
257. Id. at 197, 537 S.E.2d at 441.
In summary, we reverse the trial court's holding that the Act is not applicable to
the transaction. Our decision renders the transaction null and void. [O.C.G.A.]
§ 31-7-412(a). From a practical standpoint, it may be impossible to undo the
transaction. Because we do not have all the facts related to the consummation of
the transaction, we leave that issue to the trial court.
Id.
258. For background on the local government regulatory power in Georgia, see Sentell,
Discretion in Georgia Local Government Law, supra note 51, at 614; Sentell, Local
Government Law and Liquor Licensing, supra note 51, at 1039; Sentell, Reasoning by
Riddle, supra note 51, at 115.
259. 272 Ga. 887, 536 S.E.2d 520 (2000).
260. The court reviewed the ordinance preamble in which the county noted the
"notorious conditions" attendant to commercial exploitation of sexuality, the experiences
of other localities, and a report of criminal activity surrounding existing license holders in
the county. Id. at 887-88, 536 S.E.2d at 521.
261. Id. at 889, 536 S.E.2d at 522. "Since [the ordinance] is designed to combat the
undesirable secondary effects of sexually explicit businesses, we find that it is contentneutral." Id. The court held the ordinance met the three-pronged test of Paramount
PicturesCorp. v. Busbee, 250 Ga. 252, 297 S.E.2d 250 (1982), in that it furthers important
governmental interests, that those interests are unrelated to the suppression of speech, and
that the incidental restriction of speech is no greater than necessary. 272 Ga. at 889, 536
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county's determination of "pernicious secondary effects."262 The county
need not prove the "efficacy of the studies it considered," the court
observed, or show specific secondary effects resulting from plaintiffs'
establishments.2 6 Rather, the county "met its burden by producing
evidence of the specific studies it relied upon and its reasonable belief in
the relevance of those studies."264
Another constitutional attack arose in Board of Commissioners of
Atkinson County v. Guthrie,26 5 an assault upon the county's power to
impose garbage collection fees upon owners of rental property.266 Once
again unreceptive to the challenge, the court canvassed the county's
power sources 267 and rejected as immaterial "the fact that the property
owner does not personally produce the garbage." 26 ' The ordinance
operated reasonably in making "property owners ultimately responsible
for the payment of garbage collection fees on their property since they

S.E.2d at 522.
262. 272 Ga. at 889, 536 S.E.2d at 522. Plaintiffs argued "that the evidence before the
Board failed to show a correlation between the selling of alcohol at nude bars and the
pernicious secondary effects the Board cited in the ordinance's preamble." Id.
263. Id. at 889-90, 536 S.E.2d at 522-23.
264. Id. at 890, 536 S.E.2d at 523. "All [the county] was required to do was 'prove that
it considered specific evidence of the pernicious secondary effects of adult entertainment
establishments which it reasonably believed to be relevant to the problems addressed by
the ordinance."' Id. (quoting World Famous Dudley's Food & Spirits v. City of College
Park, 265 Ga. 618, 620, 458 S.E.2d 823, 825 (1995)) (internal citations omitted). The court
thus affirmed the trial judge's denial of plaintiffs' request for an interlocutory injunction.
Id.
265. 273 Ga. 1, 537 S.E.2d 329 (2000).
266.
The ordinance was enacted because the [county waste management authority] had
difficulty collecting fees from tenants of rental property. It provides that the
owner of rental property shall be responsible for paying the garbage collection fee
for the rental property or rental unit. If fees are not paid, a lien is imposed
against the property; after 90 days the board chairman is authorized to issue an
execution for the levy and sale of the property as provided by law.
Id. at 2, 537 S.E.2d at 331.
267. The court enumerated the county's general welfare power, home rule (GA. CONST.
art. IX,§ 2, paras. 1 & 3(a)(2)), and the Georgia Comprehensive Solid Waste Management
Act (O.C.G.A. § 12-8-56, § 12-8-39.3).
268. 273 Ga. at 4, 537 S.E.2d at 333. The court analogized to cases upholding
impositions upon property owners for a previous owner's or occupant's failure to pay for
water, sewer, and sanitation services. Id. at 3-4, 537 S.E.2d at 332. The court stressed
that the nonpayment of the fee became a lien on the property. Id. at 4-5, 537 S.E.2d at
333.
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may include the monthly fee as part of the rent charged to their
tenants."269
In Cafd Risque v. Camden County, ° plaintiff sought to mandamus
the county's reinstatement of a special use permit that it had issued
earlier (and then revoked) to plaintiff's lessor.2 "' Denying the mandamus, the court emphasized the permit's purported sanction of a use not
allowed within the zoned district. 2
Accordingly, "the special use
permit ... was void at the time of its issuance, and hence was not
subject to transfer in the first place."27"3 As an ultra vires act, "null
and void from its inception,"274 the county's issuance afforded the
lessor (and plaintiff) no rights in the matter,7 5 including the right of
estoppel.
The county's regulatory efforts in Foster v. State277 resulted in
defendant's criminal conviction for exceeding the number of dogs or cats
permitted on any residential lot. 78 In reviewing the conviction, the
supreme court's attention fastened not upon the ordinance's limitation,
but upon its exception: "Animal owners who have an approved permit

269. Id. at 4, 537 S.E.2d at 333. The court thus reversed the trial court's decision that
the ordinance was unconstitutional. Id. at 5, 537 S.E.2d at 333. Chief Justice Benham,
joined by Justice Hunstein, dissented: "I cannot agree ... that the ordinance ...

is not

subject to the complaint ...that it denies [plaintiffs] due process of law by making them
liable for the debts of others." Id. (Benham, C.J. & Hunstein, J., dissenting).
270. 273 Ga. 451, 542 S.E.2d 108 (2001)
271. Id. at 451, 542 S.E.2d at 109. The county had granted the lessor a special use
permit to construct a warehouse in a district zoned "Interchange Commercial" (which zone
did not permit warehouses); the lessor then leased the property to the plaintiff which
requested an occupational license. At that point, the county revoked the special use permit
to the lessor and denied plaintiff an occupational license. Id.
272. Id. at 452, 542 S.E.2d at 110. The county's zoning ordinance "does not allow
warehouses in areas zoned as IC. Rather, it requires warehouses to be located in districts
zoned as Restricted Industrial." Id.
273. Id., 542 S.E.2d at 109.
274. Id., 542 S.E.2d at 110.
275. "Under no set of circumstances would [plaintiff] be entitled to mandamus relief
in this matter." Id. at 453, 542 S.E.2d at 110. See SENTELL, MISCASTING MANDAMUS,
supra note 38.
276. "Moreover, the County was not estopped from revoking the improperly issued
permit, because '[niot even estoppel can legalize or vitalize that which the law declares
unlawful and void."' 273 Ga. at 453, 542 S.E.2d at 110 (alteration in original) (quoting
Corey Outdoor Adver., Inc. v. Bd. of Zoning Adjustments, 254 Ga. 221,224,327 S.E.2d 178,
182 (1985)). See R. PERRY SENTELL, JR., THE DOCTRINE OF ESTOPPEL IN GEORGIA LOCAL
GOVERNMENT LAW (1985).
277. 273 Ga. 555, 544 S.E.2d 153 (2001).

278. Id. at 555, 544 S.E.2d at 154-55. The county's animal control ordinance limited
the number of dogs or cats to four per residence. Id.
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issued by the animal control board shall be excepted from this section." ' , This provision established no "standard by which the application for such a permit will be judged."280 Consequently, the court
declared the ordinance unconstitutionally vague in violating due process
requirements that it provide "'sufficient objective criteria'" to control the
county's281discretion and "'adequate notice [of the criteria] to applicants.'"

The court of appeals also considered county regulation in the criminal
context. In Ewell v. State, s2 the county caused defendant's citation for
violating an ordinance requiring adequate control of soil erosion on a
construction project. 283 In reviewing the ordinance, the court focused

upon a provision requiring that notice to the alleged violator "shall set
forth the measures necessary to achieve compliance and shall state the
time within which such measures must be completed." 284 The provi-

sion clearly implied that an individual had not violated the ordinance
"unless and until he has failed to comply with the terms set forth in the
written notice."282 Because "it [was] undisputed that [defendant] was
not given notice and an opportunity to cure," the court concluded, "the
county cannot prove a material element of the offense."28 6

279. Id., 544 S.E.2d at 154. Defendant had applied for a special permit under this
exception but was denied and, subsequently, was cited for the ordinance's violation. Id.
280. Id. at 556, 544 S.E.2d at 155. The court reasoned that "a reasonable person would
assume ...that an applicant need not meet any ascertainable standards and that the
licensing requirement was solely for the administrative purpose of establishing a registry
of who in the county was keeping more than four dogs." Id.
281. Id. (quoting Goldrush II v. City of Marietta, 267 Ga. 683, 693, 482 S.E.2d 347, 357
(1997)). "Under these circumstances, the State is constitutionally barred from seeking to
prosecute [defendant] on the ground that he violated the Ordinance." Id. at 557, 544
S.E.2d at 155.
The supreme court reversed another criminal conviction in the period case of State v.
Hartrampf, 273 Ga. 522, 544 S.E.2d 130 (2001), a case featuring a county sign ordinance
prohibiting defendants from repairing their tornado-damaged nonconforming sign and thus
rendering the sign a non permitted use. That prohibition, the court held, directly conflicted
with a general statute (O.C.G.A. § 32-6-83) which forbade the removal of such a
nonconforming sign without payment of just compensation. Id. at 523-24, 544 S.E.2d at
132. Said the court: "Local ordinances may not conflict with State statutes. GA. CONST.
of 1983, [a]rt. III, [slec. [6], [para.] [4](a)." Id. at 523, 544 S.E.2d at 132.
282. 245 Ga. App. 610, 538 S.E.2d 523 (2000).
283. Id. at 610, 538 S.E.2d at 512. Defendant received a land disturbance permit from
the county and was charged with violation after the county inspector visited the
construction cite following a heavy rainfall. Id. at 612, 538 S.E.2d at 524.
284. Id. at 611, 538 S.E.2d at 524.
285. Id. at 613, 538 S.E.2d at 525. "Nothing in the ordinance contains a general
exception for 'emergency situations.'" Id.
286. Id. The court held error in the trial judge's denial of defendant's motion to
dismiss. Id.
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Contracts
Although invoking no explicit duty, the plaintiff municipality in

Gilmer County v. City of East Ellijay2 7 sought to mandamus an
alleged county obligation.

More specifically, the city argued that the

county's past practice of providing it with free nonemergency police

dispatching services obligated a continuation of the service. 28 Rejecting the city's position, a unanimous supreme court was at a loss to
fathom the nature of the alleged obligation.
Our research ...

has uncovered neither a statute, an ordinance, nor

any case law that states or implies that once a county undertakes to
gratuitously provide a service on behalf of a municipality located
within its boundaries, it is legally obligated to continue doing so
regardless of any changes that occur in the nature or circumstances of
the service being provided.289
Necessarily, no mandamus was forthcoming.290
The county again denied an obligation in Twiggs County v. Oconee
Electric Membership Corp.,291 when it sought recovery of payments
made three years earlier for the removal of electric utility lines.292 The
county urged that its invoice payments to the utility were ultra vires, no
written contract having been entered upon the commissioners' minutes

287. 272 Ga. 774, 533 S.E.2d 715 (2000).
288. Id. at 776, 533 S.E.2d at 717. The county continued to provide the city with free
emergency dispatching services, but because of the city's refusal to pay its proportionate
part for the nonemergency dispatching, ceased providing the latter service. Id. at 775, 533
S.E.2d at 717.
289. Id. at 776, 533 S.E.2d at 717.
290. Id. "No authority suggests that simply because the County has previously
provided non-emergency 911 dispatch services on behalf of the City's police force at no
charge, it has a clear legal duty to continue providing those same services without charge
after enhancing its dispatching service at a substantial cost." Id. The court also rejected
the city's argument that the county abused its discretion in discontinuing the service: "The
County's termination of free non-emergency dispatching services was neither arbitrary nor
capricious." Id. at 777, 533 S.E.2d at 718. The court thus reversed the trial judge's
issuance of the mandamus. Id. at 778, 533 S.E.2d at 718.
291. 245 Ga. App. 231, 536 S.E.2d 553 (2000).
292. Id. at 231, 536 S.E.2d at 554. The county requested the utility's removal of the
lines so that it could make road improvements. The utility made the removals over several
years and invoiced the county for the expense. The board of commissioners voted to pay
the invoices without any written contract and had paid the entire sum by 1994. "In May
1997, the county decided its payments to the EMC had been improper, and it filed suit to
recover the money it had paid the EMC." Id.
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as required by statute.2 93 Although conceding the requirement of
written and entered county contracts, the court of appeals held its
assertion untimely.294 "[Tihe county may not now raise the argument
that the [statutory] provisions ... were not followed when it paid the
amounts and then waited more than two years to file suit to recover the
monies paid."295 In essence, the court concluded, its decision "comport[ed] with the doctrine of voluntary payments."296
The court proved far more receptive to the county's argument of
illegality in Maner v. Chatham County,297 a former police officer's
action for the county's breach of an agreement to purge the plaintiff's
disciplinary files. 29 8 Rejecting plaintiff's efforts, the court declared the
"purported agreement" to violate "both the letter and the spirit of the
applicable law,"299 and that "'[a] contract to do an immoral or illegal
thing is void."'300 Moreover, the county could not be estopped by the

293. Id.; O.C.G.A. § 36-10-1 (2000 & Supp. 2001): "All contracts entered into by the
county governing authority with other persons [on] behalf of the county shall be in writing
and entered on its minutes." For treatment of this statute, its history, and its evolution
by the Georgia courts, see R. Perry Sentell, Jr., County Contractsin Georgia: 'Written and
Entered," 32 MERCER L. REV. 283 (1980).
294. Twiggs County, 245 Ga. App. at 232-33, 536 S.E.2d at 554-55. "Nevertheless, in
certain narrowly defined circumstances in which judgment in a case has already been
entered, our courts have found the provisions of [O.C.G.A. section] 36-10-1 could not be
raised because they were not timely asserted." Id.
295. Id. at 233, 536 S.E.2d at 555.
296. Id. For elaboration of that doctrine, the court cited O.C.G.A. section 13-1-13. The
court thus affirmed the trial judge's grant of summary judgment in favor of the utility. Id.
at 234, 536 S.E.2d at 555.
297. 246 Ga. App. 265, 540 S.E.2d 248 (2000).
298. Plaintiff alleged that the county had terminated him after a disciplinary
investigation and that his counsel subsequently agreed not to appeal the dismissal in
return for the county human resources director's agreement to purge plaintiffs files of the
disciplinary proceedings and not to report the matter to the state authorities. Plaintiff
alleged that the records were never removed from his files and that his "resignation" was
reported to the state. Plaintiff appealed the trial court's denial of his claim in promissory
estoppel. Id. at 265, 540 S.E.2d at 249.
299. Id. at 267, 540 S.E.2d at 250. The court noted that failing to report the
resignation and changing the plaintiffs files "would have violated not only the council's
regulations but also the record-keeping requirements of [O.C.G.A. section] 35-8-15 and the
prohibition of [O.C.G.A. section] 35-8-7.1(a)(2) against knowingly making 'misleading,
deceptive, untrue, or fraudulent representations in the practice of being a peace officer or
in any document connected therewith.'" Id.
300. Id. at 266, 540 S.E.2d at 250 (quoting O.C.G.A. § 13-8-1).
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unauthorized actions of its contracting official3 °. in respect
to a
30 2
contract never written and entered upon the county minutes.
G.

Roads
A controversy between private parties over ownership of a strip of
land, implicating the actions of both a municipality and a county,
afforded the supreme court an occasion to restate familiar principles of
implied street dedication.3 3
In Childs v. Sammons,0 4 the court
dismissed the relevance of evidence that some motorists used the land
as a shortcut to travel between the highway and a dead-end public
street: There was no showing "that the City ever maintained the strip
as a municipal street open for public use."30 5 As for evidence that the
county had periodically graded the strip, the court found no manifestation of the property owner's intent to dedicate the roadway."0 6 Consequently, "the evidence did not demand a finding that the strip was
impliedly dedicated
to and accepted either by the City or the county as
07
a public street."

H.

Finances
The time for terminating a 1993 "mixed purpose" local option sales
tax, the issue litigated in Jackson v. Shadix, °s accounted for a close
division of opinion within the supreme court. The question arose over
whether termination occurred at the time indicated in the referendum
notice, or when the monetary amount stated in the notice had been
raised.3 °9 The court's four-justice majority found resolution in the
following language from the 1987 statute: "On the final day of the

301. Id. at 267, 540 S.E.2d at 250. See SENTELL, THE DOCTRINE OF ESTOPPEL, supra
note 276.
302. 246 Ga. App. at 267, 540 S.E.2d at 250; See Sentell, County Contracts in Georgia,
supra note 293, at 283. The court thus affirmed the trial judge's award of summary
judgment to the county. 246 Ga. App. at 268, 540 S.E.2d at 250.
303. Childs v. Sammons, 272 Ga. 737, 534 S.E.2d 409 (2000).
304. 272 Ga. 737, 534 S.E.2d 409 (2000). Plaintiff maintained that the strip was an
abandoned public street. The defendants urged that the land had never been dedicated as
a street, leaving them free to acquire prescriptive title. Id. at 737, 534 S.E.2d at 409-10.
305. Id. at 738, 534 S.E.2d at 410.
306. Id.
307. Id. The court thus upheld the findings by both the special master and the trial
court that implied dedication never operated and that defendants had acquired prescriptive
title to the land. Id. at 740, 534 S.E.2d at 411.
308. 272 Ga. 631, 533 S.E.2d 706 (2000).
309. Id. at 632, 533 S.E.2d at 707. County taxpayers sought to enjoin continued
collection of the tax once the thirty-four million dollars stated in the referendum had been
collected. Id.
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3 10
maximum period of time specified for the imposition of the tax."
"The unmistakable and unambiguous meaning of those provisions," the
court held, measured the tax "by the period of time specified in the

resolution."31

The court found that meaning confirmed by the General

Assembly's 1997 amendment to the statute: "SPLOSTs established for
mixed purposes will terminate when the amount provided for has been
collected."3 12 The amendment, the court concluded, indicated the
legislature's belief that the earlier statute had pivoted upon a "timebased termination." 313
The court of appeals financial jurisprudence of the period centered
upon Hay v. Newton County,3 14 featuring an intergovernmental
contract between a joint development authority of four counties, and the
four counties themselves, to issue revenue bonds for an industrial
park.315 Upon taxpayer challenge, the court focused upon two substantive issues. 3316 First, the court sustained the arrangement under the
constitution's intergovernmental contracts clause.317 The clause only
requires that the activity be one the contracting parties are authorized
to undertake, and industrial parks clearly constitute such activities."' 5
Second, the court denied that the counties were illegally using their
310. Id. at 633, 533 S.E.2d at 707 (quoting O.C.G.A. § 48-8-112 (1987)).

The court

excluded termination provisions for taxes for general obligation debt and for purposes other
than road, street, and bridge purposes. Neither of those provisions controlled this case, the
court held. Id.

311. Id.
312. Id. at 634, 533 S.E.2d at 708 (quoting O.C.G.A. § 48-8-112(b)(3) (1987)).
313. Id. Reversing the court of appeals, the supreme court thus held "that the SPLOST
was to terminate after five years, not after collection of the amount mentioned in the

referendum." Id. Justice Sears, joined by Justices Thompson and Hines, dissented: "What
you see is what you get, correct? Not according to today's majority opinion." Id. (Sears,
Thompson & Hines, JJ., dissenting). The dissent proceeded to argue that the referendum
was confusing, that the voters could not know when the tax terminated, and that the
provision must be construed most strongly in favor of the taxpayers. Thus, the dissent
maintained, the tax terminated when the maximum amount of revenue had been raised.
Id. at 635-38, 533 S.E.2d at 709-10.
314. 246 Ga. App. 44, 538 S.E.2d 181 (2000).
315. Prior to taxpayer challenge, the superior court had validated the revenue bonds.
Id. at 45, 538 S.E.2d at 183.
316. Id. The trial court required the taxpayer to file a supersedeas bond under the
Public Lawsuits Act, O.C.G.A. section 50-15-2 (2000), and subsequently dismissed the
taxpayer's appeal. Id.
317. Id. at 47-48, 538 S.E.2d at 185; see GA. CONST. art. IX, § 3, para. 1.
318. 246 Ga. App. at 47, 538 S.E.2d at 185. The court cited O.C.G.A. sections 36-62-1
and 48-5-220(2), as well as GA. CONST. art. IX, § 6, para. 3. "We thus find no merit to
[plaintiffs] argument that the contracts between the Counties and the Joint Authority are
invalid under the intergovernmental contracts clause." 246 Ga. App. at 47, 538 S.E.2d at
185.
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taxing power to pay for the revenue bonds.3 19 Rather, the counties
were only pledging their tax power "'to meet [their] contractual
obligations pursuant to the law of contracts."'3 20 Accordingly, the court
concluded, the superior court properly dismissed the taxpayer's
challenge. 32'
I.

Liability

Statutes waive a Georgia county's basic tort immunity32 2 to the
extent the county obtains motor vehicle liability insurance.323 In Brock
v. Sumter County School Board,"4 the court of appeals rejected
plaintiffs' effort to invoke the waiver. Reviewing an action against a
school district for the death of a child killed while waiting for the school
bus, 25 the court held that the bus played no part in the accident.
According to the evidence, the bus neither arrived late at the pick-up
location,327 nor did the accident arise out of loading the bus.32" The
district's school bus insurance thus failed to trigger liability for the
child's death.3 29
Counties possess no authority to waive their immunity by the
purchase of general liability insurance, a point evidenced by Athens3 °
Clarke County v.Torres."
There, a pedestrian injured at an intersec-

319. Id. at 48, 538 S.E.2d at 185.
320. Id. (quoting Clayton County Airports Auth. v. State, 265 Ga. 24, 26, 453 S.E.2d
8, 10 (1995)).
321. Id. "It follows that the superior court did not err in requiring [plaintiffl to post
a supersedeas bond and that [plaintiffs] appeal was properly dismissed." Id.
322. For perspective on the Georgia county's tort immunity, see Sentell, Georgia Local
Government Tort Liability, supra note 80, at 19; Sentell, Local Government Tort Liability,
supra note 80, at 405.
323. O.C.G.A. § 33-24-51 (2000). For perspective, see Sentell, Tort Liability Insurance
in Georgia Local Government Law, supra note 87, at 651.
324. 246 Ga. App. 815, 542 S.E.2d 547 (2000).
325. The child had arrived at the bus stop early, and a third party struck the child
when the child suddenly ran into the road. Plaintiffs alleged the school district's waiver of
immunity by its purchase of liability insurance for its school bus. Id. at 815-16, 542 S.E.2d
at 548.
326. Id. at 818, 542 S.E.2d at 550. "[Wle find no evidence that the incident arose from
use of a motor vehicle as provided by the statute." Id. at 817, 542 S.E.2d at 549.
327. "[Tlhere is absolutely no evidence in the record that the bus arrived late." Id.
328. "[T]he facts of the case show that the accident did not arise out of loading the bus."
Id. at 818, 542 S.E.2d at 549.
329. "Here, the bus had not yet arrived, was not in sight, and the fact that [the child]
was crossing the road was unrelated to the arrival of the bus." Id., 542 S.E.2d at 550. The
court thus affirmed the trial judge's grant of summary judgment in favor of the school
district. Id. at 822, 542 S.E.2d at 552.
330. 246 Ga. App. 215, 540 S.E.2d 225 (2000).
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tion sued a unified government, alleging defective traffic devices and the
government's maintenance of liability insurance.3 3 ' First, the court

held that the government (declared by its charter a "county" for purposes
of tort liability)3 2 could not waive its immunity by obtaining insurance. 333 As for plaintiff's alternative "nuisance" claim,334 the court
held the "county" not responsible "'for nuisance claims arising from
' 335
personal injuries. '
The court afforded similar treatment to the plaintiff-motorist in
Howard v. Gourmet Concepts International,Inc.,S who alleged county
"nuisance" liability for an intersection injury caused by an obstructed
view.3 3 7 Once again, the court asserted, "[s]overeign immunity bars
any action for personal injury or wrongful death against a county arising
33 8
from nuisance or inverse condemnation."
Although not sounding in tort, the liability charged in DeKalb County
v. Adams 339 emanated from an inmate's pro se action (against the
sheriff) to mandamus improvements in medical and food services at the
county jail. The trial judge appointed counsel for the inmate, ordered
payment of counsel fees from county funds, 40 and subsequently held

331. Id. at 215, 540 S.E.2d at 225. Plaintiff was struck by a car while legally crossing
a street at an intersection; she alleged that the pedestrian push button at the intersection
was located out of pedestrian view and that the "Don't Walk" pedestrian signal had burned
out. Id. at 216, 540 S.E.2d at 225-26.
332. "The charter creating the unified city/county government, [1990 Ga. Laws 3612,
3614, § 8-103], expressly provided that its tort and nuisance liability would follow the law
and rules of tort liability applicable to counties in Georgia." Id. at 217, 540 S.E.2d at 226.
333. Id. A general statute permitting waiver by virtue of liability insurance (O.C.G.A.
section 36-33-1) "by its terms applies to municipal corporations, not to counties." Id. at
216, 540 S.E.2d at 226.
334. For treatment of the "nuisance" exception to sovereign immunity in respect to
Georgia counties, see Sentell, Georgia County Liability, supra note 102, at 1.
335. 246 Ga. App. at 217, 540 S.E.2d at 226 (quoting Kordares v. Gwinnett County, 220
Ga. App. 848, 850, 470 S.E.2d 479, 481 (1996)). The court thus reversed the trial judge's
denial of the unified government's motion for judgment on the pleadings. Id. at 218, 540
S.E.2d at 227.
336. 242 Ga. App. 521, 529 S.E.2d 406 (2000).
337. Plaintiff alleged injury in an intersection collision and contended "that the trees,
bushes, and grass on this property obstructed the view of the northbound lane of travel on
Montreal Circle, so that neither driver could see the other around the curve in the road."
Id. at 521-22, 529 S.E.2d at 408.
338. Id. at 524, 529 S.E.2d at 410. The court thus affirmed the trial judge's grant of
summary judgement for the county. Id. at 525, 529 S.E.2d at 410.
339. 272 Ga. 401, 529 S.E.2d 610 (2000).
340. "The trial judge entered ex parte orders, under seal, which set forth the
compensation schedule for the appointed individuals and provided that the submitted fees
would be paid from county funds." Id. at 401, 529 S.E.2d at 610.
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the county in contempt for nonpayment. Upon the county's appeal,34'
the supreme court reviewed the judiciary's "inherent power" and found
it wanting: "[A] trial court cannot appoint counsel to represent an
indigent civil litigant 'absent a clear state constitutional or statutory

authority' providing for payment out of State or county funds." 4 2 No
empowering "statute, case, or constitutional provision" existing,343 the
court reversed the contempt order against the county. 44
A majority of the period's liability claimants pursued their actions
directly against the allegedly responsible county officer or employee.345
Some of those officers enjoy immunities specially declared by general
statutes. For example, Lang v. Becham 346 featured an action for the
death of plaintiff's husband whose car was struck by a felon fleeing from
the defendant deputy sheriff. Under the controlling statute, the court
of appeals observed, plaintiff must establish that the officer exhibited
"reckless disregard for proper law enforcement procedures."3 47 Reviewing the proffered evidence,348 the court emphasized expert testimony
that the deputy acted with reckless disregard in continuing the pursuit

341. "[The county] contends the trial court exceeded its inherent power when it ordered
[the county] to commit public funds to compensate the appointed attorney of a civil litigant
and thus [the county] cannot be held in contempt for failing to comply with the order." Id.
at 402, 529 S.E.2d at 611.
342. Id. (quoting Willis v. Price, 256 Ga. 767, 767, 353 S.E.2d 488, 489 (1987)).
343. Id. at 402-03, 529 S.E.2d at 611.
344. Id. at 404, 529 S.E.2d at 612. The court distinguished plaintiffs authorities as
being cases involving "either statutory authority or a constitutional mandate." Id. at 403,
529 S.E.2d at 612.
345. For background on the issue of liability of local government officers and employees,
see Sentell, Georgia Local Government Officers, supra note 131, at 747; Sentell, Individual
Liability in Georgia Local Government Law, supra note 131, at 27; Sentell, Local
Government Tort Liability, supra note 131, at 405.
346. 243 Ga. App. 132, 530 S.E.2d 746 (2000).
347. O.C.G.A. § 40-6-6(d)(2) (2000):
(Tihe law enforcement officer's pursuit shall not be the proximate cause or a
contributing proximate cause of the damage, injury, or death caused by the fleeing
suspect unless the law enforcement officer acted with reckless disregard for proper
law enforcement procedures in the officer's decision to initiate or continue the
pursuit.
348. The deputy submitted evidence of the county sheriff department's standard
operation procedures on high speed pursuits and testified about "the many factors he
weighed in determining whether to enter the pursuit and whether to continue it." 243 Ga.
App. at 133, 530 S.E.2d at 748.
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onto a two-lane road where the collision occurred. 349 That evidence
established "a genuine issue of material fact" for trial."'
Another specifically styled immunity controlled Bixler v. Merritt.351
There plaintiff alleged that after responding to her 911-call, county
emergency medical technicians failed to convey her to a hospital.3 52
Under the material statute, the court noted, defendants enjoyed
immunity if they rendered emergency care "in good faith."353 Proceeding to apply the "good faith" standard, 5 4 the court found no evidence
that "defendants believed their conduct was unconscionable or that the
circumstances

required

further

investigation." 355

Consequently,

defendants' immunity controlled the case, and their summary judgment
prevailed.356
Absent specially crafted statutory immunity, the defendant county
officer typically invokes the Georgia Constitution's grant of "official
immunity."357 The officer's success ordinarily depends upon whether
the court deems the "function" in issue a "ministerial" one (liability for

349. Id. at 133-34, 530 S.E.2d at 748. The expert, with thirty years experience in law
enforcement, testified that the deputy "acted with the reckless disregard for proper law
enforcement procedures (including the policies of [the county sheriff department]) as well
as in reckless disregard for the public's safety." Id. at 134, 530 S.E.2d at 748 (citations
omitted).
350. Id. The court thus reversed the trial judge's grant of summary judgment for the
deputy. Id.
351. 244 Ga. App. 82, 534 S.E.2d 837 (2000).
352. Plaintiff alleged that she informed defendants of chest pains but they failed to
take her to the hospital as required by county policy. Defendants denied that plaintiff
mentioned chest pains. Id. at 82, 534 S.E.2d at 838.
353. Id. at 83, 534 S.E.2d at 838. O.C.G.A. § 31-11-8 (2001): "Any person.., who is
licensed to furnish ambulance service and who in good faith renders emergency care to a
person who is a victim of an accident or emergency shall not be liable for any civil damages
to such victim... in rendering such emergency care to such victim."
354. 244 Ga. App. at 83, 534 S.E.2d at 838. The court adopted the supreme court's
"good faith" standard in Anderson v. Little & DavenportFuneralHome, 242 Ga. 751, 753,
251 S.E.2d 250, 252 (1978): "a state of mind indicating honesty and lawfulness of purpose;
belief that one's conduct is not unconscionable or that known circumstances do not require
further investigation."
355. 244 Ga. App. at 83, 534 S.E.2d at 838-39. The court reached this conclusion even
assuming plaintiffs testimony was true. Id., 534 S.E.2d at 838.
356. Id., 534 S.E.2d at 839.
357. GA. CONST. art. I, § 2, para. 9:
[A11 officers and employees of the state or its departments and agencies may be
subject to suit and may be liable for injuries and damages caused by the negligent
performance of, or negligent failure to perform, their ministerial functions and
may be liable for injuries and damages if they act with actual malice or with
actual intent to cause injury in the performance of their official functions.
See Sentell, Local Government Tort Immunity, supra note 131, at 405.
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negligence) or a "discretionary" one (liability only for actual malice or
intent)."' 8 The court of appeals applied the latter classification (and
thus afforded the officer official immunity) on several occasions: Todd
v. Kelly359 (police officer's decision to seek an arrest warrant against
the plaintiff was 3 a "discretionary act" and there was no evidence of
"actual malice."); ' Brock v. Sumter County School Board... (school
officials' supervision of student safety was "discretionary" in respect to
a child struck by a car at a bus stop and official immunity applied);.. 2
Tkacik v. Chriss36 3 (police officer's answering an "officer needs help"
call was a "discretionary act" and the officer's failure to activate his siren
prior to a collision with plaintiff amounted only to negligence, not
malice).3
Although increasing the likelihood of liability, the judicial classification of an officer's function as "ministerial" does not necessarily ensure
that result. For example, Phillips v. Walls 365 featured wrongful death

actions arising from an intersection collision and charging county
employees with negligence in failing to inspect vegetation-obscured
traffic signals. 6 6 Observing that the defendant road superintendent

358. Todd v. Kelly, 244 Ga. App. 404,535 S.E.2d 540 (2000). "No immunity is provided
for ministerial acts negligently performed or for ministerial or discretionary acts performed
with malice or intent to injure." Id. at 406, 535 S.E.2d 542.
359. 244 Ga. App. 404, 535 S.E.2d 540 (2000).
360. Id., 535 S.E.2d at 541. During the course of an investigation, the defendant officer
determined that plaintiff may have altered documents and subsequently sought a warrant
against plaintiff for tampering with evidence. The charge against plaintiff was dismissed
at trial and plaintiff then sued defendant officer for malicious prosecution. The court held
the officer's acts discretionary, that the evidence showed no deliberate intent to do wrong,
and that the trial court properly granted summary judgment for the defendant. Id.
361. 246 Ga. App. 815, 542 S.E.2d 547 (2000).
362. Id. at 821-22, 542 S.E.2d at 552. "[Rlegardless of whether there is such a policy,
supervision of student safety is considered discretionary.. . . Here, the alleged ministerial
functions all related to the supervision, control, and monitoring of student safety ....
There has been no waiver of official immunity, and summary judgment [for defendants]
was properly granted." Id.
363. 247 Ga. App. 86, 543 S.E.2d 392 (2000).
364. Id. at 86-87, 543 S.E.2d at 392-93. Defendant police officer failed to yield right
of way when responding to an emergency call and was struck by plaintiffs automobile.
Assuming that defendant did not activate his siren, "this was 'an act of negligence, not an
act of malice ... or reckless disregard for the safety of others.' It follows that the trial court
correctly granted summary judgment to [the police officer] on the basis of official
immunity." Id. at 87, 543 S.E.2d at 393 (quoting Banks v. Patton, 202 Ga. App. 168, 170,
413 S.E.2d 744, 746 (1991)).
365. 242 Ga. App. 309, 529 S.E.2d 626 (2000).
366. Id. at 310, 529 S.E.2d at 628. Plaintiffs charged that a proper inspection would
have revealed a vegetation-obscured "stop ahead" sign and that defendants' failure to
inspect resulted in a truck driver running the stop sign at the intersection and crashing
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and his assistant both worked on county road crews, the court asserted
that "[t]he actions of the road crews in carrying out their directions are
ministerial."67 Nevertheless, the court concluded, "no evidence in the
record establishe[d] that [defendants] negligently inspected the county
road, and thus the trial court did not err in granting [their] motion[s] for
summary judgment." 6 '
Finally, the evidence in Wanless v. TatuM36 9 assumed sufficient
weight to move the court to the opposite conclusion. There, plaintiffs
charged the county engineer with negligence in responding to a citizen
complaint about safety conditions on a road where plaintiffs' daughter
was subsequently killed.370 Assessing the engineer's plea of official
immunity, the court read the record to demonstrate a county road
department policy regarding citizen complaints. 371 The policy, the
court asserted, "established a ministerial duty on the department's
employees to record and investigate complaints."372 Because this
"ministerial duty" classification precluded the engineer's official
immunity, "the jury must decide7 whether he negligently breached his
ministerial duty to investigate."

into plaintiffs' van. Id. at 309-10, 529 S.E.2d at 627-28.
367. Id. at 312, 529 S.E.2d at 629. "While the act of establishing a policy in the first
place is discretionary, the acts of following established policies of inspecting and monitoring
are ministerial." Id. at 311, 529 S.E.2d at 629.
368. Id. at 312, 529 S.E.2d at 629.
369. 244 Ga. App. 882, 536 S.E.2d 308 (2000).
370. Id. at 882, 536 S.E.2d at 309. The parties disagreed over when the citizen
complaint was made to the defendant. Plaintiffs' witness testified that she made the
complaint prior to the accident; defendant maintained first, that the complaint was
subsequent to the accident and second, that even so, it was within his discretion as to when
to investigate and thus he had breached no ministerial duty. Id. at 884-85, 536 S.E.2d at
310-11.
371. Id. at 883-84, 536 S.E.2d at 310.
If a citizen called in to make a complaint, the [county] employee who took the call
was required to write it down and it was forwarded to the appropriate section for
investigation. If the complaint was about safety or traffic conditions on a
particular stretch of road, according to [defendant's] testimony, it would be
investigated by someone in his section, the Field Section.
Id.
372. Id. at 884, 536 S.E.2d at 310. "[Tlhe fact that the [defendant] may have had
discretion as to when to conduct an investigation does not change the ministerial nature
of the task." Id.
373. Id., 536 S.E.2d at 311. This would include the questions whether the defendant
actually received the call prior to the accident and whether he properly followed
department policy for investigating within a reasonable period of time. The court reversed
the trial judge's grant of summary judgment to the engineer. Id. at 885,536 S.E.2d at 311.
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Authorities

In Kendall v. Griffin-Spalding County Hospital Authority,"4 the
court of appeals considered a hospital authority's power to create a
"county health care trust" and delegate "sole discretion" to the trust to
carry out the authority's functions and responsibilities.375 Reviewing
provisions of both the trust instrument and the Georgia Hospital
Authorities Law,"' the court characterized the former "[a] broad
abdication of power." 77 Although the statute empowers a hospital
authority to delegate "necessary powers and duties to its officers," 7 '
it does not permit a transfer of "the power and discretion to carry out all
of its functions to a separate entity."37 Accordingly, the court declared
the challenged trust agreement to constitute an invalid delegation of
governmental power.38 °
K. Zoning
In Henry County v. Tim Jones Properties,38' the plaintiff challenged
the constitutionality of a zoning ordinance requiring, inter alia, larger
lots and houses than those plaintiff planned to develop.382 Measuring

374. 242 Ga. App. 821, 531 S.E.2d 396 (2000).
375. Id. at 821, 531 S.E.2d at 397. The hospital authority had been created by a
municipal-county resolution in 1945; it administered a hospital until 1984 when it sold the
hospital to a private entity and used the sale proceeds to establish a county health care
trust. That trust presently holds assets exceeding $20,000,000. Plaintiffs argued that the
hospital authority operated beyond its powers by creating and operating the trust. Id.
376. O.C.G.A. § 31-7-70 to -96 (1996).
Because the Authority's enabling statute does not specifically authorize it to take
this action, we must look to see if that authority is necessarily implied from the
express grant of other powers .... Our question is whether the Georgia Hospital
Authorities Law authorizes such a delegation of the Authority's powers to a
separate entity.
242 Ga. App. at 822, 531 S.E.2d at 398.
377. 242 Ga. App. at 824, 531 S.E.2d at 399.
378. Id. (citing O.C.G.A. § 31-7-74).
379. Id. The court distinguished the Georgia Supreme Court's decision in Richmond
County HospitalAuthority v. Richmond County, 255 Ga. 183,336 S.E.2d 562 (1985). There,
"[tihe court did not approve a complete transfer of all the hospital authority's functions and
responsibilities to the private hospitals." 242 Ga. App. at 824, 531 S.E.2d at 399.
380. Id. The court thus reversed the trial court's judgment sustaining the hospital
authority's actions. Id. For background on the subject of delegation of power in Georgia
local government law, see R. Perry Sentell, Jr., Delegation in Georgia Local Government
Law, 7 GA. ST. B.J. 9 (1970).
381. 273 Ga. 190, 539 S.E.2d 167 (2000).
382. Plaintiff contracted to purchase a 129-acre parcel of land contingent upon the
property being rezoned from agricultural to a mix of commercial and residential at desired
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plaintiff's evidence against his burden of proof,8 3 the supreme court
found his contentions creditable.3
On the one hand, the evidence
"clearly established that requiring development of the entire tract for
commercial use was a significant detriment to the property owner." 5
On the other hand, the evidence "also showed that development of the
property for residential use under the restrictions imposed by the zoning
classification was a significant detriment to the owner."386 Accordingly, the court held, that evidence demonstrated a zoning classification "so
detrimental to [plaintiff], and so insubstantially related to the public...
welfare .38..
as to amount to an unconstitutional 'taking'" of plaintiff's
7
property.

Torres v. Putnam County. shifted to the county's zoning concerns
at the enforcement stage. There, the county sued owners and users of
property seeking to enjoin their further violation of the zoning code, to
recover damages for the county's enforcement costs, and seeking a
contempt order for defendants' denial of a building inspector's access to
8 9 In reviewing the trial judge's decisions for the county,
the property."
the court of appeals affirmed the contempt order: Defendants had

density levels. The county modified portions of its zoning ordinance so as to make it
impossible for plaintiff to build cluster homes. Id. at 190, 539 S.E.2d at 168.
383.
When a property owner contends that a zoning classification is unconstitutional,
the burden is on the property owner to present clear and convincing evidence to
rebut the presumption that the zoning classification is constitutional .... The
property owner must establish by means of clear and convincing evidence that the
owner "will suffer a significant detriment under the existing zoning, and that the
existing zoning bears an insubstantial relationship to the public interest."
Id. at 191-92, 539 S.E.2d at 168-69 (citation omitted) (quoting Gwinnett County v. Davis,
268 Ga. 653, 654, 492 S.E.2d 523, 525 (1997)).
384. Id. at 194, 539 S.E.2d at 170.
385. Id. at 193, 539 S.E.2d at 170. The court held the evidence to show that such
development was "unfeasible." Id.
386. Id. The court so declared this showing "in light of the nonresidential zoning
classifications placed on surrounding tracts, the lack of similar developments on similarlysituated property in the county, and the lack of a market for the property for residential
use as restricted by the zoning classification." Id. at 193-94, 539 S.E.2d at 170.
387. Id. at 194, 539 S.E.2d at 170. The court thus affirmed the superior court's decision
that the classification constituted an arbitrary confiscation of plaintiff's property without
compensation. Id.
.388. 246 Ga. App. 544, 541 S.E.2d 133 (2000).
389. Id. at 544-45, 541 S.E.2d at 134. The county alleged the defendants' buildings and
operations on the property violated the county's zoning ordinance and building and safety
code. The trial court authorized the county building inspector to inspect the property, and
the defendants denied the inspector's access. The defendants moved to dismiss the
complaint on grounds that a county could not sue for tort damages. Id.
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knowingly violated a court order in preventing the property inspection. 90 However, the court rejected the complaint that defendants
"injured the county's property only by causing the county to spend
money enforcing its laws and protecting its citizens."39 1 The court
found "no authority for the position that such an expenditure of public
funds in performing a public duty required by law implicates any private
right."092 Thus, the county's complaint failed to state an action in tort
3 93
and afforded no basis for either compensatory or punitive damages.
III.

LEGISLATION

The 2001 Georgia General Assembly focused upon a range of measures
significant to the workings of local government. Notation of a few
examples will indicate the full substantive dimensions of the legislature's
governmental concerns at the threshold of the new millennium.
In order to provide more accuracy in the updating of their annexation
maps, municipalities are now required to submit four items of information to the State Department of Community Affairs: (1) the legal
authorization for the annexation, (2) its effective date, (3) a letter
affirming the annexation's addition to the next boundary and annexation
survey, and (4) a copy of the preclearance request to the Justice
Department.3 9
Municipalities must add all annexed areas to the
maps that are provided by the Census Bureau.39
In the interest of child safety, each county must establish a child
abuse protocol committee to develop protocols for investigating and
prosecuting alleged child abuse. 396 The county must also establish a
child fatality review committee to review eligible child deaths.397

390. Id. at 547, 541 S.E.2d at 135. The court held that the trial judge had not abused
his discretion in finding the contempt. Id.
391. Id. at 548, 541 S.E.2d at 136. Defendants argued that a county could not sue its
citizens in tort, and the county relied upon O.C.G.A. section 36-3-1 (2001): "Every county
is a body corporate, with power to sue or be sued in any court."
392. 246 Ga. App. at 548, 541 S.E.2d at 136. The court did not agree that a county
could never sue a citizen in tort but found rather that the county's complaint simply failed
to state such an action. Id.
393. Id. at 549, 541 S.E.2d at 137. Accordingly, "[t]o the extent the county's amended
complaint seeks recovery in tort, the trial court erred in denying the motion of [defendants]
to dismiss the complaint." Id.
394. 2001 Ga. Laws 811 (codified at O.C.G.A. § 36-36-3).
395. Id. Municipalities must return the maps to the Bureau of the Census.
396. 2001 Ga. Laws 1158 (codified at O.C.G.A. §§ 19-15-1 to 06). The committee is to
be multidisciplinary and multiagency.
397. Id. The committee is to determine the manner and cause of death and whether
the death was preventable.
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Additionally, the statute creates the Georgia Child Care Fatality Review
Panel to oversee the county review process.398
County governing authorities obtained the power to fix their own
salary and expense allowances, following a specified notice procedure
providing the fiscal impact of compensation increases.39 9 The statute
expressly reserves the General Assembly's power to deal with the
the power to withdraw the compensation authority
subject, including
40 0
from a county.

Both municipalities and counties received new sources of authority to
deal with a host of governmental interests. Local governments may
suspend from office any member of a local government authority who is
indicted for a felony offense by a grand jury.401 Statutes broadened the
local government's authority to contract with nonprofit charitable
organizations for the purposes of promoting economic development and
general welfare. 4 2 The power of cities and counties to lease unneeded
school property was also broadened (by extending the length of the
permitted lease from fifteen years to a period of fifty years).0 3 The
legislature also acted to clarify in various respects the power of local
governments to abate nuisances.4 4 The procedure is specified to be one
against the property and not the owner and includes power to attach a
high-priority lien against the property should the local government
expend funds to repair the property.0 5
The local government's legislation (ordinances and resolutions)
attracted additional attention. Statutes grant the local government the
option (in lieu of sending the measures to the State Law Library) of

398. Id. The Panel reports to the Governor on the incidence of child deaths with
recommendations for prevention.
399. 2001 Ga. Laws 789 (codified at O.C.G.A. § 36-5-24). Compensation increases are
not effective until after the succeeding general election.
400. Id. The legislature may, by local statute, either increase or decrease levels of
compensation set by the county.
401. 2001 Ga. Laws 487 (codified at O.C.G.A. §§ 45-5-6.2, -11-4, -15-11, 17-7-52).
Should the authority member be subsequently cleared of the offense, he would be
reinstated to his position on the authority.
402. 2001 Ga. Laws 100 (codified at O.C.G.A. § 36-60-14). The category of covered
organizations was extended to those exempt from federal taxation under the Internal
Revenue Code, § 501(c)(3).
403. 2001 Ga. Laws 1247 (codified at O.C.G.A. § 20-2-600). The local government first
determines that the property is no longer needed for any school purposes; it may then
execute the lease with any person, group, or corporation.
404. 2001 Ga. Laws 1196 (codified at O.C.G.A. §§ 41-2-7 to -9, -12, -17, -1-10). The
statute provides for notice to persons considering acquiring an interest in the property.
405. Id. The statute empowers a county to recover costs from the property owner when
a municipality abates the nuisance.

20011

LOCAL GOVERNMENT

439

posting its codes on the internet. 6 Additionally, a certified copy of a
codified ordinance or resolution is now self-authenticating and40 7admissible as primary proof before any court or administrative body.
Election reforms included a provision empowering the election
superintendent to automatically disqualify a candidate who pays the
qualifying fee with a check returned for insufficient funds. 4 8 Further,
upon the Governor's declaration of a state of emergency, the Secretary
of State may postpone qualification for local government elections (and
postpone the date of the election itself) in the effected area.40 9
The financial facet of local government indebtedness caught the
legislature's eye. Local governments must now report information about
bonds or other obligations issued in amounts greater than one million
dollars to the department of community affairs. 4 0 The information
must be reported once a year, and its collection by the department of
community affairs will provide local governments with comparative costs
for other debt issues around the state.41'
Local governments must now defer to the State Department of Natural
Resources on matters relating to the activities of hunting and fishing.4 2 The legislature declared those activities to be rights rather
than privileges, required the department of natural resources to
encourage people to engage in hunting and fishing, and
prohibited local
413
governments from attempting to regulate the subject.
Local governments received additional authority to excuse vehicles
from displaying the generally required identifying decals. The legislature extended the local government's power to employ the exempting
procedure to vehicles owned or leased by public housing authorities.4 14
Finally, the legislature restricted the right of indicted public officials
to appear before and make sworn statements to the grand jury. Those

406. 2001 Ga. Laws 1219 (codified at O.C.G.A. §§ 24-7-22, 36-66A-1, -2, -80-19). This
requirement applies to codified ordinances after January 1, 2002.
407. Id. This replaces a former and more awkward method of the proof process.
408. 2001 Ga. Laws 230 (codified at O.C.G.A. §§ 21-2-6, -31, -50, -70.1, -133, -214, -218,
-285.1, -290, -325, -359, -380.1, -381, -384, -417, -544, -582, -4-4, -4-5).
409. Id. The statute also requires that municipal election superintendents must be
selected by the governing authority in a public meeting and the selection recorded in the
minutes.
410. 2001 Ga. Laws 1033 (repealed § 36-82-160) (codified at O.C.G.A. § 36-82-9).
411. Id. The department will collect this information in conjunction with the finance
survey already required by law.
412. 2001 Ga. Laws 302 (codified at O.C.G.A. § 27-1-3).
413. Id.
414. 2001 Ga. Laws 1059 (codified at O.C.G.A. § 36-80-20).
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"appearance" rights are now limited to indictments arising out of the
official's public duties.41
IV.

CONCLUSION

Developments in local government law this year, both by volume and
by substance, fully attest to an importance of overarching significance.
Truly, they deserve the rapt attention of both bar and citizenry.

415. 2001 Ga. Laws 197 (codified at O.C.G.A. § 45-11-4).

