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I. INTRODUCTION

This Article surveys recent developments in the state statutory and
common law that affect labor and employment relations of Georgia
employers.1 Accordingly, it covers significant cases decided during the
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1. Attorneys practicing labor and employment law have a multitude of reference
sources for recent developments in federal legislation and case law. See BNA DAILY LABOR
REPORTER; THE DEVELOPING LABOR LAW (Patrick Hardin et al. eds., ABA/BNA 3d ed. &
Supps. 1992-2000); BARBARA LINDEMANN & PAUL GROSSMAN, EMPLOYMENT DISCRIMINATION
LAw (BNA/ABA 3d ed. & Supps. 1996-2000). However, an attorney representing busi-
nesses in labor and employment matters must also keep current with the overlapping state
and local legislation and state case law affecting employer-employee relations.
Unfortunately for the practitioner in Georgia, there are limited resources for this
information. See FULTON COUNTY DAILY REPORTER; JAMES W. WIMBERLY, JR., GEORGIA
EMPLOYMENT LAW (Harrison 3d ed. 2000). This Article is written as an aid to such
practice. Accordingly, the purpose of this Article is not to cover the latest developments
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survey period by the Georgia appellate courts, as well as significant
issues of state law analyzed by United States district courts located in
Georgia and the Eleventh Circuit Court of Appeals.2 This Article also
includes highlights of certain revisions to the Official Code of Georgia
Annotated ("O.C.G.A.") and relevant local ordinances.

II. RECENT LEGISLATION

A. Recent Amendment to the O.C.G.A.

The 2000 General Assembly passed several amendments to the
Georgia Labor and Industrial Relations Code.3 Without regard to
workers' compensation,4 the most notable change was the enactment of
O.C.G.A. section 34-1-7.5 This code section pertains to workplace
violence 6 and provides a method by which employers can seek and
obtain temporary restraining orders in the workplace. 7 In pertinent
part, the section provides:

Any employer whose employee has suffered unlawful violence or a

credible threat of violence from any individual, which can reasonably

be construed to have been carried out at the employee's workplace, may

seek a temporary restraining order and an injunction on behalf of the

employer prohibiting further unlawful violence or threats of violence

by that individual at the employee's workplace or while the employee

under Title VII of the Civil Rights Act of 1964 (42 U.S.C. §§ 2000e-2000e-6 (1995 & Supp.
1999)), the Fair Labor Standards Act (29 U.S.C. §§ 201-219 (1995 & Supp. 1999)), the
National Labor Relations Act (29 U.S.C. §§ 141-188 (1995 & Supp. 1999)), the Age
Discrimination in Employment Act (29 U.S.C. §§ 621-634 (1995 & Supp. 1999)), or the

Americans with Disabilities Act (42 U.S.C. §§ 12101-12213 (1995 & Supp. 1999)). Rather,
this Article is intended only to cover legislative and judicial developments arising under
Georgia state law during the survey period.

2. This is the first Article specifically devoted to labor and employment issues arising
under Georgia law. The Georgia Supreme Court and Court of Appeals decided several
important issues from March 2000 through May 2001. Because these cases have important
implications for practitioners but were not surveyed in the 2000 Annual Survey of Georgia
Law, of the Mercer Law Review, we have chosen to include these important cases for the
practitioners' consideration.

3. O.C.G.A. §§ 34-1-1 to -14-2 (1998 & Supp. 2001).
4. Recent developments in workers' compensation law are discussed in this issue of the

Mercer Law Review. See H. Michael Bagley, Daniel C. Kniffen, Katherine D. Dixon &

Marion Handley Martin, Workers' Compensation, 53 MERCER L. REV. 521 (2001).
5. 2000 Ga. Laws 1081 (codified at O.C.G.A. § 34-1-7 (2000)).
6. O.C.G.A. § 34-1-7 (1998 & Supp. 2001).
7. Id.
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is acting within the course and scope of employment with the employ-
er.

8

The new code section defines "credible threat of violence" as:

[A] knowing and willful statement or course of conduct which would
cause a reasonable person to believe that he or she is under threat of
death or serious bodily injury, and which is intended to, and which
actually causes, a person to believe that he or she is under threat of
death or serious bodily injury, and which serves no legitimate pur-
pose.9

It defines "unlawful violence" as "assault, battery, or stalking, as
prohibited by [the Georgia code]."' ° The definition specifically excludes
lawful acts of self-defense or defense of others."

When an employer believes one of its employees is at risk of workplace
violence, the employer may seek a temporary restraining order from the
court.12 The employer does so by filing for an injunction under the
terms of section 34-1-7.1' Accompanying the petition for an injunction,
the employer must file an affidavit setting forth "reasonable proof that
an employee has suffered unlawful violence or a credible threat of vio-
lence."' 4 The affidavit must also show that great or irreparable harm
will result to an employee if the court does not grant the injunction.15

Furthermore, the affidavit must demonstrate that the employer has
investigated the underlying facts giving rise to the petition. 6 If the
employer meets the foregoing requirements, the court may grant a
temporary restraining order." Unless modified or terminated by the
court, the temporary restraining order will remain in effect for a
maximum of fifteen days.'8

While the new code section allows employers to respond to threats of
workplace violence rapidly, the code section also protects the rights of
the accused. Specifically, section 34-1-7 provides that the court should
hold a hearing within ten days of the filing of the petition "or as soon as

8. Id. § 34-1-7(b).
9. Id. § 34-1-7(a)(2).

10. Id. § 34-1-7(a)(4) (defining "unlawful violence," incorporates by reference O.C.G.A.
§§ 16-5-20, -21, -23, -23.1, -24, -90, -91 (1999 & Supp. 2001)).

11. O.C.G.A. § 34-1-7(a)(4).
12. Id. § 34-1-7(b).
13. Id.
14. Id. § 34-1-7(d).
15. Id.
16. Id.
17. Id.
18. Id.
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practical thereafter." 9 Nonetheless, the court must hear the case
within thirty days after the employer files the petition. ° In the
unusual event the court cannot schedule a hearing in the county that the
case is pending within the thirty-day period, the code specifically
authorizes the court to hold the hearing in any other county in the
judicial circuit.21 Moreover, section 34-1-7 authorizes the respondent
to explain, excuse, justify, or deny allegations of wrongdoing, or to file
a cross complaint.22

With regard to the merits of the claim, the Code allows the judge to
conduct an independent inquiry based on the evidence presented at the
hearing.23 If the judge finds wrongdoing by clear and convincing
evidence, the judge must grant an injunction.24 However, the scope of
the injunction is limited to preventing violence or threats of violence
from being carried out in the employee's workplace or "while the
employee is acting within the course and scope of his employment."25

The injunction is further limited to three years, unless the injunction is
modified sooner.26 It may also be renewed within three months before
its expiration.27 In short, with the enactment of O.C.G.A. section 34-1-
7, the General Assembly provided employers and their counsel an
important instrument to protect the workplace from the threat of
violence. This statute accounts for the fact that workplace violence is
becoming more common in society. 8

B. Local Ordinance with Employment Impact

1. Atlanta Ordinance Impacts Nepotism Policies and Homo-
sexuality. In another significant legislative development, the City of
Atlanta amended its antidiscrimination ordinance 29 to include, along
with traditional categories of protected classes such as race, age, and

19. Id. § 34-1-7(e).
20. Id.
21. Id.
22. Id. Although the code section gives the respondent the right to file a "cross

complaint," it fails to clarify the meaning of that phrase. Ostensibly, in the situation of
mutual combatants, the respondent would have the right to seek relief from the court
against the aggressing "victim."

23. Id.
24. Id.
25. Id.
26. Id.
27. Id.
28. See Bill Montgomery, Shooting Rampage, ATLANTA J. & CONST., July 30, 1999, at

2B.
29. ATLANTA, GA. CODE §§ 94-110 to -114 (2000).
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disability,a° a new category called "domestic relationship status."3

The ordinance defines that term as "the presence or absence of a
domestic partnership or marital relationship." 2 It includes the status
of "married, separated, divorced, engaged, widowed, single, cohabitating,
or domestic partnership, without regard for whether such relationship
is between persons of the same or opposite sex."33

The ordinance specifically prohibits private employers from discrimi-
nating in "hiring, firing, compensation, terms, conditions, and privileges
of employment."34 On its face the ordinance's prohibition against
discriminating on the basis of "familial status" 35 affects many employ-
ers "anti-nepotism" policies, which limit the employment of spouses,
children, or other relatives. Employers use the policies to promote a
sense of fairness, reasoning that even the appearance of favoritism based
on family relationships is detrimental to workplace morale. 6 While
some employers may consider evaluating their policies "on a case-by-case
basis,"37 such an approach may give rise to other problems, such as
allegations of discrimination.3 ' This may be particularly true if either
of the employees in the relationship is in a protected class, such as race,
gender, age, or disability.39

Although some employers may discontinue their nepotism policies in
an effort to comply with the ordinance, many others will probably
continue the practice of prohibiting one person in a romantic relationship
from supervising his or her paramour.4 ° Compromising between the

30. Title VII of the Civil Rights Act of 1964 prohibits discrimination on the basis of
race, color, religion, sex, or national origin. 42 U.S.C. §§ 2000e-2000e-17 (1994). The
Americans with Disabilities Act prohibits discrimination on the basis of a qualified
disability. 42 U.S.C. §§ 12101-12213 (1994). The Age Discrimination in Employment Act
prohibits discrimination based upon age. 29 U.S.C. §§ 621-634 (1994).

31. ATLANTA, GA. CODE §§ 94-110 to -114 (2000).
32. Id. § 94-10.
33. Id.
34. Id. § 94-112.
35. Id. § 94-10.
36. See Platner v. Cash & Thomas Contractors, 908 F.2d 902 (11th Cir. 1990).
37. Julia D. Gray, City Ordinance Broadens Job Shield on Office Romances, FULTON

COUNTY DAILY REP., Feb. 14, 2001, at 6.
38.

[A] plaintiff establishes a prima facie case of race discrimination under Title VII
[of the Civil Rights Act of 1964] by showing [the following]: (1) he belongs to a
racial minority; (2) he was subjected to adverse job action; (3) his employer treated
similarly situated employees outside his classification more favorably; and (4) he
was qualified to do the job.

Holifield v. Reno, 115 F.3d 1555, 1564 (11th Cir. 1997) (emphasis added).
39. Platner, 908 F.2d at 904.
40. See Gray, City Ordinance Broadens Job Shield, supra note 37.
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extremes, employers may choose to prohibit romantic partners from
making employment decisions affecting each other.41 A partner who
hires, sets raises, or makes other decisions regarding terms and
conditions of employment of a paramour or family member will almost
certainly face precisely the kinds of favoritism charges that nepotism
policies were designed to prevent.4 2 Therefore, this middle of the road
approach may be the best way for an employer to walk the line between
seemingly contradictory legislative and statutory enactments.43

Significantly, the Atlanta ordinance also prohibits discrimination on
the basis of "sexual orientation."4 4 This places Atlanta among the
growing number of cities that prohibit private employers from discrimi-
nating against homosexuals. 45  Therefore, although Title VII of the
Civil Rights Act of 1964 does not provide for sexual orientation as a
protected classification,' Atlanta employers have to face another layer
of legislation that provides substantial penalties for its violation.47

Specifically, the ordinance allows the aggrieved employee to file a civil
action in a court of competent jurisdiction and "to seek injunctive relief,
actual and compensatory damages, and punitive damages, as well as
attorney fees and costs."4" The employee may also file a complaint with
the human relations commission that, after an investigation, may issue
penalties ranging from fines to revocation of municipal licenses. 9

The ultimate ramifications of the Atlanta ordinance are unclear.
What is clear, however, is that employers that act without considering
the statute risk significant legal exposure.

III. EMPLOYMENT LAW PRINCIPLES-CASE LAW

A. Preserving Employment At-Will

O.C.G.A. section 34-7-1 explicitly provides for the doctrine of employ-
ment-at-will. It states:

41. Id.
42. Platner, 908 F.2d at 905.
43. See Gray, City Ordinance Broadens Job Shield, supra note 37.
44. ATLANTA, GA. CODE §§ 94-110 to -114.
45. See Craig A. Bowman & Blake M. Cornish, Note, A More Perfect Union: A Legal

and Social Analysis of Domestic Partnership Ordinances, 92 COLUM. L. REV. 1164 (1992).
46. Bibby v. Philadephia Coca-Cola Bottling Co., 2001 U.S. App. LEXIS 17075, at *'18-

19 (3d Cir. Aug. 1, 2001) ("Harassment on the basis of sexual orientation has no place in
our society. Congress has not yet seen fit, however, to provide protection against such
harassment." Id. (citations omitted)).

47. ATLANTA, GA. CODE §§ 94-110 to -114.
48. Id. § 94-120.
49. Id. § 94-121.
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If a contract of employment provides that wages are payable at a
stipulated period, the presumption shall arise that the hiring is for
such period, provided that, if anything else in the contract indicates
that the hiring was for a longer term, the mere reservation of wages for
a lesser time will not control. An indefinite hiring may be terminated
at-will by either party.5"

In recent years, commentators throughout the country have speculated
that the doctrine of employment-at-will is slowly being eroded.5

Sometimes, in other places, these arguments prevail, 52 and at other
times, these arguments fail.53 For Georgia employers the courts have
continued to reaffirm the general principal of employment-at-will.54

1. Wrongful Termination Arguments Based Upon Sta-
tutes. During the survey period,5 5 the Georgia Supreme Court
reaffirmed its commitment to preserving the doctrine of employment-at-
will in Reilly v. Alcan Aluminum Corp.56 In Reilly the Eleventh Circuit
Court of Appeals certified two employment questions to the Georgia
Supreme Court for review. First, the circuit court asked the supreme
court whether Georgia tort statutes create causes of action against an
employer alleged to have violated the Age Discrimination in Employment
Act ("ADEA"). 57  Specifically, the Eleventh Circuit asked whether

50. O.C.G.A. § 34-7-1 (1998 & Supp. 2001).
51. See Mark A. Fahleson, The Public Policy Exception to Employment at Will-When

Should Courts Defer to the Legislature?, 72 NEB. L. REV. 956 (1993) [hereinafter Fahleson,
Public Policy Exception]; Cortlan H. Maddux, Employers Beware! The Emerging Use of
Promissory Estoppel as an Exception to Employment at Will, 49 BAYLOR L. REV. 197 (1997)
[hereinafer Maddux, Employers Beware.]; Kimberly Anne Huffman, Salt v. Applied
Analytical, Inc.: Clarifying the Confusion in North Carolina's Employment-at- Will Doctrine,
70 N.C. L. REV. 2087 (1992) [hereinafter Huffman, Clarifying the Confusion]; Richard J.
Pratt, Unilateral Modification of Employment Handbooks: Further Encroachments on the
Employment-at-Will Doctrine, 139 U. PA. L. REV. 197 (1990) [hereinafter Pratt, Unilateral
Modification]; Melanie Robin Galberry, Employers Beware: South Carolina's Public Policy
Exception to the At-Will Employment Doctrine is Likely to Keep Expanding, 51 S.C. L. REV.
406 (2000) [hereinafter Galberry, South Carolina's Public Policy Exception].

52. See Fahleson, Public Policy Exception, supra note 51, at 979; Maddux, Employers
Beware!, supra note 51, at 212; Huffman, Clarifying the Confusion, supra note 51, at 2107;
Pratt, Unilateral Modifiation, supra note 51, at 201; Galberry, South Carolina's Public
Policy Exception, supra note 51, at 408.

53. See, e.g., Reilly v. Alcan Aluminum Corp., 272 Ga. 279, 528 S.E.2d 238 (2000);
Mattox v. Yellow Freight Sys., Inc., 243 Ga. App. 894, 534 S.E.2d 561 (2000).

54. Reilly, 272 Ga. at 279-80, 528 S.E.2d at 239-40; Mattox, 243 Ga. App. at 896, 534
S.E.2d at 563.

55. See supra note 2.
56. 272 Ga. 279, 528 S.E.2d 238 (2000).
57. 29 U.S.C. §§ 621-634 (1995 & Supp. 1999).
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"[O.C.G.A. section] 51-1-6 or [section] 51-1-8 give rise to a cognizable
claim for breach of a legal duty when the duty allegedly breached is the
violation of the [ADEA]."" O.C.G.A. section 51-1-6 provides:

When the law requires a person to perform an act for the benefit of
another or to refrain from doing an act which may injure another,
although no cause of action is given in express terms, the injured party
may recover for the breach of such legal duty if he suffers damage
thereby.5"

Similarly, O.C.G.A. section 51-1-8 provides: "Private duties may arise
from statute or from relations created by contract, express or implied.
The violation of a private duty, accompanied by damage, shall give a
right of action.""0 Additionally, the Eleventh Circuit asked whether the
code sections create a right of action for an employee when the employer
is alleged to have violated the O.C.G.A. prohibition against age
discrimination, codified at O.C.G.A. section 34-1-2. In pertinent part,
section 34-1-2 states:

No person, firm, association, or corporation carrying on or conducting
within this state any business requiring the employment of labor shall
refuse to hire, employ, or license, nor shall such person, firm, associa-
tion, or corporation bar or discharge from employment any individual
between the ages of 40 and 70 years, solely upon the ground of age,
when the reasonable demands of the position do not require such an
age distinction, provided that such individual is qualified physically,
mentally, and by training and experience to perform satisfactorily the
labor assigned to him or for which he applies.61

The Georgia Supreme Court answered both questions in the negative,
relying upon, and reaffirming, the doctrine of employment-at-will.6 2

The facts giving rise to the case are as follows: Plaintiff Richard
Reilly worked for Alcan Aluminum Ltd. ("Alcan") from 1974 to 1994.
Following his termination, Reilly filed suit in the United States District
Court for the Northern District of Georgia alleging Alcan violated both
the ADEA and section 34-1-2 when Alcan terminated him. Reilly also
claimed his termination breached state-imposed public and private
duties, thereby giving rise to claims under sections 51-1-6 and 51-1-8.
The district court dismissed Reilly's complaint because, inter alia, it
determined he failed to state a claim for relief. Specifically, the district

58. 272 Ga. at 279, 528 S.E.2d at 239.
59. O.C.G.A. § 51-1-6 (2000 & Supp. 2001).
60. Id. § 51-1-8.
61. Id. § 34-1-2.
62. 272 Ga. at 279, 528 S.E.2d at 239.
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court held neither section 51-1-6 nor section 51-1-8 created a cause of
action based upon a violation of the ADEA or section 34-1-2. The district
court also based its decision on the grounds that Reilly was an employee-
at-will, and because sections 51-1-6 and 51-1-8 did not create specific
exceptions to the doctrine of employment-at-will, he could not recover
under Georgia tort law for his termination.63 In certifying the issue to
the Georgia Supreme Court, the Eleventh Circuit specifically noted that
the supreme court "was free to consider the significance of [plaintiff's]
employee-at-will status in considering the certified questions." 4

In a unanimous opinion, Justice Sears determined Reilly's status as
an employee-at-will was dispositive of the certified questions.6 5  The
court noted that, an "at-will employee generally may be terminated for
any reason, and the employee may not recover from the employer in tort
for wrongful discharge."66  Recognizing that certain public policy
exceptions to the doctrine may exist, the court observed that "judicially
created exceptions are not favored, and Georgia courts thus generally
defer to the legislature to create them." 7 The court also noted sections
51-1-6 and 51-1-8 only codified general principles of tort law, and did not
create a specific exception to the doctrine of employment-at-will. 6

In addition to the above, the court explained that when the General
Assembly promulgated Georgia's age discrimination statute, it specifical-
ly chose to omit a civil remedy, instead providing only misdemeanor
criminal penalties.6 9  The court found the failure to provide a civil
remedy in the age discrimination statute to be significant.7 ° Moreover,
the court stated the General Assembly "is presumed to have enacted the
statute with knowledge that under existing law, the employee-at-will
doctrine precluded employees from bringing a tort action against their
employers for wrongful discharge."'" Consequently, the court concluded

63. Id.
64. Id.
65. Id.
66. Id. at 279-80, 528 S.E.2d at 239.
67. Id. at 280, 528 S.E.2d at 240.
68. Id.
69. Id.
70. Id.
71. Id. Unlike Federal legislation in which one can review the Congressional history

surrounding the passage of a piece of legislation, the Georgia General Assembly does not
keep detailed records of the debate surrounding newly introduced legislation. Accordingly,
when legislation is passed by the General Assembly, one must surmise its intentions from
the effects of the code section.
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the Georgia legislature did not intend for allegations of age discrimina-
tion to give rise to the tort of wrongful discharge."

Several factors supported the court's conclusion: (1) at-will employees
cannot generally sue in tort for wrongful discharge; (2) the legislature
specifically omitted civil remedies for age discrimination whereas it has
enacted civil remedies in other areas of employer-employee relations; and
(3) specific tort provisions such as sections 34-7-1 and 34-1-2 control over
more general tort provisions such as 51-1-6 and 51-1-8.

Reilly stands for the proposition that, at least for the time being,
employment-at-will is alive and well in Georgia.

Likewise, in Mattox v. Yellow Freight Systems, Inc.,7" the court of
appeals relied upon the doctrine of employment-at-will to affirm the
termination of Mattox after Yellow Freight learned he had been charged
with a crime many years earlier, even though the crime had been
discharged under the First Offender Act.75 Mattox sued for wrongful
discharge, and the trial court dismissed the action for failure to state a
claim.76 On appeal, the court of appeals held Mattox's dismissal did
not give rise to a private cause of action and affirmed the dismissal.77

Mattox argued Yellow Freight violated the Georgia Code provision that
governs the employment status of first offenders. He asserted such a
violation allows for recovery based on wrongful discharge.7" The
provision, codified at O.C.G.A. section 42-8-63, provides in pertinent
part:

Except as otherwise provided in this article, a discharge under this
article is not a conviction of a crime under the laws of this state and
may not be used to disqualify a person in any application for employ-
ment or appointment to office in either the public or private sector.7 9

The court of appeals stated, "there is no statutory cause of action for
violation of O.C.G.A. section 42-8-63, and Georgia courts have been
unwilling to create judicial exceptions to the at-will employment
doctrine." 0 Mattox argued O.C.G.A. section 51-1-6 governed because it
provided civil remedies for the violation of a state imposed duty, in this
case the prohibition against making employment decisions based on

72. Id.
73. Id.
74. 243 Ga. App. 894, 534 S.E.2d 561 (2000).
75. Id. at 894, 534 S.E.2d at 562. See O.C.G.A. §§ 42-8-60 to -65 (1997 & Supp. 2001).
76. 243 Ga. App. at 894, 534 S.E.2d at 562.
77. Id.
78. Id. at 895, 534 S.E.2d at 562.
79. O.C.G.A. § 42-8-63 (1997 & Supp. 2001).
80. 243 Ga. App. at 895, 534 S.E.2d at 562.
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Mattox's first offender status."' The court rejected this argument citing
Reilly v. Alcan.82 Although Reilly was distinguishable because the code
section relied upon in Reilly provided specific criminal rather than civil
sanctions for its violation, the court of appeals, nonetheless, held that
Reilly governed, stating, "given the unequivocal language in Reilly, we
do not believe this warrants a different result.",3

2. Wrongful Termination Arguments Based Upon Breach of
Contract. In Schuck v. Blue Cross & Blue Shield of Georgia, Inc.,84
the Georgia Court of Appeals availed itself of the opportunity to reaffirm
the doctrine of employment-at-will.85 In that case, Schuck, a doctor,
sued Blue Cross & Blue Shield of Georgia ("BCBS") and Atlanta Health
Care Partners, Inc. ("AHP") for "wrongful termination." Shuck's
employment was covered by a contract that was clearly and unambigu-
ously effective for a definite one-year period of time. Schuck's employ-
ment was terminated after the initial one-year period as the result of an
argument he had with his boss in which Schuck allegedly called his boss
a "fg liar." The defendant maintained BCBS and AHP legitimately
terminated Schuck for insubordination and misconduct, and Schuck was
an employee-at-will. Schuck, on the other hand, claimed his initial one-
year contract automatically renewed itself for a second year. The trial
court granted defendant's motion for summary judgment, because
subsequent to the first year Schuck's employment was at-will for an
indefinite period of time. Specifically, the court found employment
documents clearly demonstrating the contract limited itself to one year.
Accordingly, the court ruled that following the completion of Schuck's
first year of employment, he became an employee-at-will.8 6

In evaluating Schuck's claims, the court of appeals stated Schuck was
not subject to the doctrine of employment-at-will during the one year
duration of his contract.87 However, upon the expiration of his con-
tract, the court of appeals observed, Schuck became an employee-at-
will.88  Specifically, the court stated, "where a definite minimum
contract period has been established by the contract of employment, only

81. Id., 534 S.E.2d at 562-63.
82. Id., 534 S.E.2d at 563.
83. Id. at 896, 534 S.E.2d at 563.
84. 244 Ga. App. 147, 534 S.E.2d 533 (2000).
85. Id. at 149, 534 S.E.2d at 535.
86. Id. at 147-48, 534 S.E.2d at 534.
87. Id. at 148, 534 S.E.2d at 534.
88. Id.
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such minimum employment period falls outside the employment-at-
will."

89

Schuck argued the totality of the documents created an ambiguity as
to the intent of the contract regarding the term of employment.9"
Therefore, he reasoned, any term of employment beyond the initial fixed
minimum term was ambiguous, so the court must construe the
ambiguity against the employer who drafted the documents. Thus,
Schuck concluded a rollover of the one year term occurred.91 The court,

.however, found no ambiguity.92 Instead, the court availed itself of the
opportunity to reaffirm a fundamental premise of the doctrine of
employment-at-will:

[Tihe public policy of Georgia is clear and unambiguous that, absent a
definite term of employment, the contract is terminable at-will and
such definite term cannot be inferred, read in when absent, or supplied
by a rule of construction when missing outside the statute, because
"there is no room for this exception in Georgia as this rule is statutory
and the statute... docs not encompass the exception."93

Similarly, Ford Clinic, Inc. v. Potter94 demonstrates the tension
between oral employment contracts and the doctrine of employment-at-
will. In that case, Potter alleged Ford Clinic hired him to practice
gynecology.95 Potter claimed the clinic gave him an oral employment
agreement that "was for a period of two years with an annual salary to
be paid [him] of $90,000.00 payable in 12 installments each year of
$7,500.00 per month."96 The clinic, on the other hand, claimed Potter
agreed to work as an "employee-at-will."97

From the beginning of the relationship, a tension existed between
Potter and the owner of the Ford Clinic. Not only did they disagree
about the hours Potter was expected to work, but Potter also was not
generating the amount of income needed to justify his salary. According-
ly, the owner presented Potter with a written employment agreement
more than a year after he began working at the clinic that specified

89. Id.
90. A similar argument prevailed in McLean v. Continental Wingate Co., 212 Ga. App.

356, 442 S.E.2d 276 (1994).
91. 244 Ga. App. at 148-49, 534 S.E.2d at 534-35.
92. Id. at 149, 534 S.E.2d at 535.
93. Id. (quoting Goodroe v. Georgia Power Co., 148 Ga. App. 193, 194, 251 S.E.2d 51,

52 (1978)).
94. 246 Ga. App. 320, 540 S.E.2d 275 (2000).
95. Id. at 321, 540 S.E.2d at 276.
96. Id., 540 S.E.2d at 276-77.
97. Id., 540 S.E.2d at 277.
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Potter would receive a percentage of the gross collected income he
generated. Potter refused to sign the agreement. Thereafter, Potter
refused to come to the office or to see patients. The owner took the
position Potter had quit his job. He wrote a letter to Potter withdrawing
the contract offer and terminating Potter's employment.98

In his suit, Potter claimed the clinic breached a two-year oral contract
of employment with him. Potter sought the balance of the salary he
allegedly was owed for the remaining year. The clinic moved for
summary judgment, arguing the parties had no employment contract.
The clinic also argued, assuming there was an employment contract, the
employment contract was terminable at-will. Alternatively, the clinic
argued, to the extent the parties had a two-year oral contract, it was
unenforceable under the statute of frauds.99

The trial court denied the motion because it determined the parties
had a contract. It also held there were disputed issues of fact as to the
terms of the contract. ' ° Because "it [was] arguable that by establish-
ing an annual salary payable in 12 installments, that the contract could
be found to be for successive one year periods," the court held the statute
of frauds did not defeat Potter's claim.10 1

The court of appeals reversed the trial court's denial of the summary
judgment motion.0 2 In so doing, the court noted "Georgia Courts have
consistently held that 'an employment contract containing no definite
term of employment is terminable at the will of either party, and will
not support a cause of action against the employer for wrongful
termination."" 3 Because Potter indicated his alleged contract had "no
termination point," the court found the employment to be at-will. °4

Additionally, the court held, assuming arguendo there was a two year
contract, Potter still had no cause of action because it violated the
statute of frauds.' 5

Although the statute of frauds does not apply where there has been
such part performance of the contract "as would render it a fraud of the
party refusing to comply if the court did not compel a performance," the

98. Id.
99. Id., 540 S.E.2d at 277-78.

100. Id. at 321-22, 540 S.E.2d at 278.
101. Id. at 323, 540 S.E.2d at 278.
102. Id.
103. Id. at 322, 540 S.E.2d at 277 (quoting Dong v. Shepeard Cmty. Blood Ctr., 240 Ga.

App. 137, 138-39, 522 S.E.2d 720, 721 (1999)).
104. Id.
105. Id. at 322, 540 S.E.2d at 278.
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part performance required to obviate the statute of frauds must be
substantial and essential to the contract."°6

The court concluded "oral employment contracts for longer than one year
are unenforceable unless there has been part performance that is
consistent with the presence of a contract and inconsistent with the lack
of a contract," and merely showing up for work does not constitute part
performance.107

3. Wrongful Termination Based Upon Allegations of Fraud. In
Kirkland v. Pioneer Machinery, Inc.,'os the court of appeals determined
an employer's misrepresentations of satisfactory employment did not
give rise to a cause of action for fraud. 0 9 On June 30, 1997, Kirkland
alleged he approached his supervisor and asked, "How am I doing?"
because he was considering purchasing a home, and he did not want the
financial obligation of a mortgage if he were going to be released from
employment."' The supervisor indicated Kirkland's performance was
satisfactory but he made no other assurances."'

Shortly after his conversation with his supervisor, Kirkland purchased
a house. Three weeks later Pioneer terminated Kirkland's employment.
Kirkland brought suit against Pioneer, claiming he justifiably relied on
the supervisor's fraudulent misrepresentations. The trial court granted
Pioneer's motion for summary judgment.112

The court of appeals observed, "[a]lthough actionable fraud cannot be
based on statements and promises as to future events, there is an
exception to this proposition, which is that fraud may be predicated on
a promise made with a present intention not to perform."" 3 However,
the court also stated, "[b]ut, this exception cannot be applied in this case
because the promises upon which [plaintiff] claims he relied were
unenforceable even absent any fraud at the time of their utterance
because the underlying employment contract, being terminable at-will,
is unenforceable."" 4 Kirkland asserted his situation was different, and

106. Id. at 322-23, 540 S.E.2d at 278 (quoting Morgan v. Am. Ins. Managers, 239 Ga.
App. 635, 637, 521 S.E.2d 676, 678 (1999)).

107. Id. at 323, 540 S.E.2d at 278.
108. 243 Ga. App. 694, 534 S.E.2d 435 (2000).
109. Id. at 695, 534 S.E.2d at 437.
110. Id., 534 S.E.2d at 436.
111. Id.
112. Id. at 694, 534 S.E.2d at 436.
113. Id. at 695, 534 S.E.2d at 436 (citing Wheeling v. Ring Radio Co., 213 Ga. App. 210,

444 S.E.2d 144 (1994)).
114. Id., 534 S.E.2d at 436-37 (citing Ely v. Stratoflex, 132 Ga. App. 569, 208 S.E.2d

583 (1974)).
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Pioneer was equitably estopped from firing him because of the intention-
al misrepresentations of the supervisor as to his current employment
status. 115 Finding Kirkland was still employed at Pioneer at the time
of the conversation, and no case law directly on point supported
Kirkland's position, the court concluded, "[e]stoppel... is not a cause of
action under Georgia law .... Without some proper legal cause of
action, establishing all the elements of equitable estoppel will not entitle
plaintiff to relief."11 6 Significantly, even assuming fraudulent misrep-
resentation by the supervisor, the court found no cause of action because
the underlying contract was terminable at-will and, therefore, unenforce-
able.1

7

4. Limitations of Employment-at-Will. The doctrine of employ-
ment-at-will does have its limits. In Cox v. Erwin, 8 for example, the
court of appeals observed that, although the terms of an employment-at-
will relationship may be altered at any time and without the employee's
consent, an "employer is not at liberty to change the agreed rate of pay
after the associated work has been performed." 9 Erwin sued Cox for
failing to pay him full commissions on all the sales he made while an
employee. Erwin also claimed Cox fraudulently induced him to continue
his employment with Cox. There was no dispute Erwin was an at-will
independent contractor. Likewise, there was no dispute Erwin had no
written commission agreement. However, Erwin claimed Cox orally
agreed to pay him a sixty percent commission of the profit from the sales
he made. Erwin alleged this commission rate was promised sometime
in the 1980s. Erwin claimed, however, Cox changed the compensation
arrangement in 1989 without his knowledge, and he did not learn of the
change for seven or more months. Erwin also contended the corporate
representative induced him to continue his employment through the use
of fraud after he discovered the change. 2 ' Relying upon Stover v.
Candle Corp. of America, 2 ' wherein it was held as an at-will employ-
ee, any term in a contract, including commission rates, could be varied

116. Id. at 696, 534 S.E.2d at 437.
116. Id. (quoting Wilson v. Keheley & Co., 177 Ga. App. 769, 770, 341 S.E.2d 245, 246

(1986) (internal quotations omitted)).
117. Id.
118. 246 Ga. App. 439, 541 S.E.2d 69 (2000).
119. Id. at 440, 541 S.E.2d at 71.
120. Id. at 440-41, 541 S.E.2d at 70.
121. 238 Ga. App. 657, 520 S.E.2d 7 (1999).
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without the employee's consent, 122 "the trial court granted summary
judgment on these claims, and Cox appeal[ed].' 23

The court of appeals affirmed the trial court's grant of summary
judgment on the fraud claim based on Cox's lack of evidence as to
fraud.124  However, regarding the employment-at-will claim, even
though the court of appeals observed an employer-at-will is always free
to change the terms of the relationship, the rule relied upon by the trial
court applied only to "prospective changes in the commission rate of
which the employee was given notice."1 25 In this case, Cox alleged he
had already earned the commissions before the rate was changed. The
court of appeals reasoned, "[elven in an at-will agreement, the employer
is not at liberty to change the agreed rate of pay after the associated
work has been performed." 126

B. Suits Following Resignation

In Kramer v. Kroger Co.,' 27 the court of appeals reaffirmed the time
honored principle that "[iun Georgia one cannot state a claim for
wrongful termination when it is undisputed that the employment was
terminated incident to resignation."128  Kramer worked as a floor
supervisor for Kroger, in which her duties included supervising the
cashiers and supplying them with change from the cash drawer. In
addition, Kramer maintained the cash drawer.12

During 1997, Kramer had several confrontations with her managers,
including one wherein her assistant manager allegedly made several
racially charged and anti-Semitic remarks that she protested. According
to Kramer, her relationship with management deteriorated following her
protests. After several months of alleged problems between Kramer and
her supervisors, $300 was reported missing from Kramer's cash register
on July 27, 1997. Her initials were on the missing "cash drop." When
she reported for work on July 31, her store manager suspended Kramer
indefinitely pending an investigation. Kramer's manager placed this
information in her personnel file in the form of a "constructive advice
record." 3 °

122. Id. at 657, 520 S.E.2d at 7.
123. 246 Ga. App. at 440, 541 S.E.2d at 70.
124. Id.
125. Id., 541 S.E.2d at 70-71.
126. Id., 541 S.E.2d at 71.
127. 243 Ga. App. 883, 534 S.E.2d 446 (2000).
128. Id. at 885, 534 S.E.2d at 449 (citing Clark v. Chick-Fil-A, 214 Ga. App. 758, 449

S.E.2d 313 (1994)).
129. Id. at 884, 534 S.E.2d at 449.
130. Id. at 884-85, 534 S.E.2d at 449.
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The ensuing investigation revealed another employee signed Kramer's
initials to the cash register tape because the employee had been
misinformed that Kramer received the cash drop. Kroger offered to
reinstate Kramer at her former salary. Kroger also agreed to pay her
lost wages, apologize, and reprimand the assistant manager, who had
made disparaging remarks about her. However, Kroger wanted to
reassign Kramer as a grocery clerk. 31

Kramer initially agreed to return to work, but when she discovered
Kroger would require her to sign a waiver and release, she sought the
counsel of her union representative. Kramer ultimately opted to resign
and file suit rather than accept Kroger's offer of reemployment. In her
lawsuit, Kramer asserted claims of libel, slander, and intentional
infliction of emotional distress against Kroger and individual members
of Kroger's management, in addition to her wrongful termination claim.
Kroger and the named employees filed motions for summary judgments
as to all counts. Only Kramer's slander action against the assistant
manager survived the motion.1 3 2

The court of appeals held an employee cannot maintain a claim of
wrongful termination if it is undisputed the employee resigned from
employment.'3 3 This remains true, the court stated "'even if the
employee resigned under pressure. ' '

,
13

1 In this regard, the court found
no dispute that plaintiff voluntarily resigned.'3 5 Although Kramer
contended Kroger forced her to resign, because Kroger wrongfully
suspended her, made malicious statements about her, and attempted to
force her to sign a release, the court was unpersuaded' 36 Instead, the
court found Kramer, on her own initiative, decided to resign and settle
her union grievance.'37 Accordingly, the court of appeals affirmed the
trial court's decision. 138

Similarly, in Moore v. BellSouth Mobility, Inc., ' Moore sued
BellSouth Mobility, its associated corporations, and some management
members and employees, claiming breach of an employment contract.
Moore began his employment with BellSouth Mobility in 1990. In 1996,
the company's director of sales offered Moore a transfer to Atlanta. A

131. Id. at 885, 534 S.E.2d at 449.
132. Id. at 883-85, 534 S.E.2d at 448-49.
133. Id. at 885, 534 S.E.2d at 449.
134. Id. (quoting Clark v. Chick-Fil-A, 214 Ga. App. 758, 759, 449 S.E.2d 313, 315

(1994)).
135. Id.
136. Id. at 885-86, 534 S.E.2d at 449-50.
137. Id. at 886, 534 S.E.2d at 450.
138. Id.
139. 243 Ga. App. 674, 534 S.E.2d 133 (2000).
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condition of the transfer was that Moore would move from Alabama to
Atlanta. Moore also was expected to receive a pay cut. However, the
director of sales allegedly told Moore his sales quota would be reduced,
and he would be promoted to director of sales if he met the reduced
quota. The director allegedly told Moore the promotion would occur
without waiting one year, which was the normal waiting period for such
a promotion. Moore did not allege his anticipated promotion to director
of sales would occur within a definite term. He also conceded the
promotion would not be for a specific level of pay. In January 1997,
Moore accepted the job and moved to Atlanta. 4'

Shortly after Moore accepted the new job, the director who offered
Moore the job left BellSouth Mobility. Moore began reporting to another
supervisor who did not reduce his sales quota. Even though Moore's
sales team exceeded the required quota, Moore was not promoted when
director of sales positions became available. 4' Moore contended the
company promoted "women or minorities who had less experience and
were less qualified than he" when such positions became available, and
a group of employees called the Coalition of Diversified Employees
("CODE") forced the company to promote female and minority employees
into management positions. 142 Specifically, Moore claimed BellSouth
Mobility secretly agreed with CODE to institute a policy of promoting
black and female employees that prevented Moore from being promoted
regardless of the agreement he reached with the previous director. 43

The trial court dismissed both counts of the complaint based upon
Moore's failure to state a claim upon which relief could be granted.'"
In affirming the trial court, the court of appeals held as an at-will
employee Moore could not sue BellSouth Mobility for failing to promote
him based upon an alleged oral contract.4 ' "[O]ral promises as to
future events are not enforceable by at-will employees such as [plaintiff],
and cannot provide grounds for a breach of contract claim."'46

Relying upon Arby's, Inc. v. Cooper,'47 Moore argued that because
the promise was articulated in definite terms, it was enforceable. 4

1

While the court of appeals stated the promise of future compensation

140. Id. at 675, 534 S.E.2d at 134-35.
141. Id., 534 S.E.2d at 135.
142. Id.
143. Id. at 675-76, 534 S.E.2d at 135.
144. Id. at 674-75, 534 S.E.2d at 134.
145. Id. at 676, 534 S.E.2d at 135.
146. Id. (citing Plane v. Uniforce MIS Serva. of Ga., Inc., 223 Ga. App. 731, 479 S.E.2d

18 (1996)).
147. 265 Ga. 240, 454 S.E.2d 488 (1995).
148. 243 Ga. App. at 676, 534 S.E.2d at 135.
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would be enforceable if it was "for an exact amount or based upon a
formula or method for determining the exact amount,"'49 the court
determined the alleged promise of a promotion made to Moore, without
specifying the increase in rate of pay or method of calculation, was
insufficient to meet the Arby's standard "as a matter of law."15°

These cases are noteworthy because they show employer's oral
promises may have other legal implications depending on the agreement.
Clearly, the best way to avoid litigating the terms of employment
agreements is to advise your client, whether employer or employee, to
specify employment details in writing.

C. Employment Policies

Employers struggle with whether or not written employment policies
are more beneficial than harmful. Some employers fear written
employment procedures and/or policies will give rise to a breach of
contract (or due process) claim in the event the employer deviates from
written policies. Although Georgia courts historically have maintained
that carefully worded employee handbooks or other written personnel
policies do not themselves create employment contracts, employment law
practitioners are sometimes reticent to place too much emphasis on this
otherwise sparsely developed area of the law.'

While there were no cases decided during the survey period specifical-
ly dealing with the creation of rights by a private employer's handbook
or other personnel policy, the Georgia Court of Appeals determined one
public employer's policies did not give rise to a due process claim in
DeClue v. City of Clayton.'52

In DeClue, the plaintiff (DeClue) sued the City of Clayton claiming a
violation of his due process rights when the city deprived him of the
property interest of his employment. The city hired DeClue in 1987,
giving him only an oral employment contract that was for an indefinite
period of time. In 1992, the city promulgated a revised personnel
manual setting forth its employment policies and procedures ("1992
manual"). The policies remained in effect until at least January 1997,
when the city again revised its personnel policies ("1997 manual"). The

149. Id. (quoting Arby's, Inc. v. Cooper, 265 Ga. 240, 241, 454 S.E.2d 488, 489 (1995)
(internal quotations omitted)).

150. Id.
151. Despite Georgia courts' reluctance to hold employee handbooks create contract

rights, an at-will employee in Georgia may have a cause of action for breach of the terms
of employment. See Moffie v. Oglethorpe Univ., 186 Ga. App. 328, 367 S.E.2d 112 (1988);
Shannon v. Huntley's Jiffy Stores, Inc., 174 Ga. App. 125, 329 S.E.2d 208 (1985).

152. 246 Ga. App. 487, 540 S.E.2d 675 (2000).
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1992 manual limited the grounds for termination of employment to
certain enumerated violations, such as negligently or inefficiently
performing job duties, unfitness, insubordination, absenteeism,
tardiness, theft of city property, and alcohol or drug use while on duty.
The 1992 manual also set forth a progressive discipline system,
consisting of five levels of progressively severe disciplinary actions. It
required employees be given notice prior to any adverse action; however,
it did provide, in certain cases, the city could discipline employees
without prior notice. When no advance notice was required, the policy
required the city to give the employee notice of the reasons for the
disciplinary action within a reasonable time following the imposition of
the action.'

Employees retained certain appeal and hearing rights set out in the
policy. Through an administrative hearing process, the policy gave the
employees an opportunity to contest any disciplinary actions.'54 In
seeming conflict with the appeals provisions, the manual also stated the
city was "not creating a property interest for employees that leads to the
expectancy of continued employment at any time."'55 It also stated the
city was an "at-will" employer. The 1992 manual further provided its
policies were subject to periodic revisions throughout the year, additional
policies would be incorporated into the manual, and the city reserved the
right to review the policies annually for additional revisions. 156

Sometime in 1996, the Mayor of the City of Clayton told DeClue the
city was considering changing the policies in the personnel manual.
Thereafter, the city conducted a meeting with its employees to discuss
the proposed changes. DeClue was present and even spoke at the
meeting. 5 ' DeClue told city officials "[he] didn't think that it was
right to take away the grievance procedures... and that they should be
protecting the rights of the employees." 158 He argued the city should
amend the manual only as necessary and keep the current policies in
place. Nevertheless, in January 1997 the city adopted new personnel
policies. The policies in the 1997 manual superseded the policies in the
1992 manual. Further, the 1997 manual removed all of the provisions
regarding grounds for disciplinary action, notice, and grievance
procedures. Like the 1992 manual, the 1997 manual provided that the
city was not creating a property interest, and employment with the city

153. Id. at 487, 540 S.E.2d at 676-77.
154. Id.
155. Id. at 488, 540 S.E.2d at 676.
156. Id. at 489-90, 540 S.E.2d 677-78.
157. Id. at 488, 540 S.E.2d 676.
158. Id.
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was "at-will." DeClue received a copy of the revised policies the same
month they were issued." 9

In March 1997, the city terminated DeClue's employment after
receiving complaints from city employees about DeClue's conduct at
work. DeClue did not request a hearing or file a grievance regarding the
termination of his employment. Instead, he filed a lawsuit alleging the
city violated his due process rights by changing its employment policies
and firing him without giving him notice and hearing. Furthermore,
DeClue alleged the city unconstitutionally impaired his employment
contract rights by adopting and applying the new employment policies
to him. DeClue based this allegation on the assumption that the city
changed its employment policies without giving him notice and hearing,
and also by firing him without providing notice and hearing. The trial
court granted the city's motion for summary judgment on the due
process claim. It also denied DeClue's motion for summary judgment on
the impairment of the employment contract claim."6

In affirming the trial court, the court of appeals stated "[p]roperty
interests are not created by the federal constitution; they are created
and defined by rules and understandings stemming from an independent
source, such as state law."' 6 ' As a matter of course under Georgia law,
"one in public employment has no vested right to such employment. " 162

The one exception to this rule, however, is "a public employee has a
property interest in his job if his employment allows dismissal only for
cause."" The court observed, while certain contractual language,
rules, or common understandings aid the court in determining whether
an employee is terminable at-will or only for cause, the employment
policies of governmental employers do not require the magic words "for
cause."

1

Acknowledging that there was some evidence in the 1992 manual that
could have given DeClue reason to believe he could not be fired without
cause, the court of appeals nevertheless relied upon the qualifying
language contained in the manual in rejecting DeClue's argument.16

159. Id., 540 S.E.2d at 676-77.
160. Id. at 488-89, 540 S.E.2d at 677.
161. Id. at 489, 540 S.E.2d at 677 (citing Brown v. Georgia Dep't of Revenue, 881 F.2d

1018 (l1th Cir. 1989)).
162. Id. (citing Dixon v. MARTA, 242 Ga. App. 262, 529 S.E.2d 398 (2000)).
163. Id. (citing Maxwell v. Mayor & City of Savannah, 226 Ga. App. 705, 478 S.E.2d

478 (1997)).
164. Id.
165. Id. Specifically the court observed,

the 1992 manual allows disciplinary action against employees only for certain
reasons, requires notice before disciplinary action is taken in most cases, provides
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Specifically, the court found it significant that the 1992 manual clearly
stated employment was at-will. 166  The manual also specifically
provided its policies were subject to periodic revision and annual review
by the city.

1 7

In addition to relying upon the explicit language of the 1992 manual,
the court noted DeClue admitted the Mayor notified him in advance of
the considered changes to the personnel policies, and before the policies
were changed, the city officials met with employees to discuss the
changes.'" Because DeClue voiced his opposition to the changes,
specifically opposing the repeal of the grievance procedures, the court
found DeClue had notice of the proposed changes and exercised his
opportunity to be heard regarding the same.'6 9

Although the holding of this case is limited to governmental employ-
ers, it contains a valuable lesson for private employers as well. The
court of appeals affirmed the granting of summary judgment for the
employer because of the clear, unambiguous, and unequivocal disclaim-
ers contained in the employer's policies. One would expect the court will
do the same for private employers when confronted with a similar
situation.

D. Wage and Hour Issues

In an unusual case during the survey period, the Georgia Court of
Appeals decided a wage and hour matter arising under the Fair Labor
Standards Act ("the Act").' In Bullington v. Fayette County School
District,7 1 a school custodian appealed a trial court's grant of summa-
ry judgment to the Fayette County School District and its superinten-
dent in a suit seeking to recover back wages and penalties allegedly
owed to Bullington as overtime compensation. 172 On appeal, Bulling-
ton contended the trial court erred by finding he waived his right to
maintain an action under the Act and finding he was exempt from

for progressive discipline, and provides employees with an opportunity to respond
to charges and pursue administrative appeals. In fact, the manual lists as
grounds for disciplinary action "violation of any other provision of these policies
or any other reason which is just cause for discipline."

Id.
166. Id. at 488, 540 S.E.2d at 676.
167. Id. at 489-90, 540 S.E.2d at 677-78.
168. Id. at 490, 540 S.E.2d 678.
169. Id.
170. 29 U.S.C. §§ 207(a)(2), 216(b) (1995 & Supp. 1999).
171. 246 Ga. App. 463, 540 S.E.2d 664 (2000).
172. Id. at 463, 540 S.E.2d at 665.
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overtime based upon his "executive" status.173 The court of appeals
affirmed the trial court's decision, relying upon the following facts: The
school district employed Bullington as head custodian at a Fayette
County elementary school.174 As part of his duties, Bullington super-
vised two other full-time custodians and several part-time custodians.
These supervisory duties took up more than fifty percent of his time. In
late spring or summer 1996, as a favor to Bullington, the school district
hired Bullington to also be a part-time custodian. In this role, the school
board paid Bullington his full salary for his job as head custodian, and
it paid him on an hourly basis for his job as part-time custodian.175

Shortly after Bullington assumed his dual roles, the school district
hired a new human resources director who reviewed employment related
issues. One thing she reviewed was the district's compliance with the
Act. Her review caused the district to become concerned with its policies
regarding the payment of overtime compensation. Subsequently, the
district held meetings with officials from the United States Department
of Labor ("USDOL") for purposes of reaching a settlement with USDOL
whereby the district agreed to compensate employees for unpaid
overtime. Bullington was one of the affected employees.17

USDOL provided the school district with Form WH-58 for each
employee due back wage payments. USDOL instructed the school
district to give the form to each employee along with his or her
settlement check. The school district, under USDOL's supervision, sent
Bullington an overtime settlement check for $3,811.03. Along with the
payment, the school district sent form WH-58 that stated in pertinent
part that:

NOTICE TO EMPLOYEE-Your acceptance of back wages due under
the Fair Labor Standards Act means that you have given up any right
you may have to bring suit for such back wages under Section 16(b) of
that Act. Section 16(b) provides that an employee may bring suit on
his/her own behalf for unpaid minimum wages and/or overtime
compensation and an equal amount as liquidated damages, plus
attorney's fees and court costs. Generally a 2-year statute of limita-
tions [sic] applies to the recovery of back wages. Do not sign this report
unless you have actually received payment of the back wages due. 77

Bullington cashed the check without signing the WH-58. Thereafter,
he sued the school district in superior court claiming damages under the

173. Id.
174. Id.
175. Id.
176. Id. at 463-64, 540 S.E.2d at 665.
177. Id. at 464, 540 S.E.2d at 665-66.
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Act. 78 "The trial court found that Bullington 'waived his right to sue
for any additional payment' by cashing the check. Bullington [contended
that the trial court's] finding was in error because he did not sign the
WH-58 form."179 The court of appeals disagreed. 8 °

In affirming the trial court, the court of appeals emphasized USDOL
supervised and approved the payment provided to Bullington.' 8 ' The
court recognized settlements supervised by USDOL have special
standing,182 and it pointed specifically to the language of the Act which
provides:

The Secretary is authorized to supervise the payment of the unpaid...
overtime compensation owing to any employee or employees under
sections 206 or 207 of this Title, and the agreement of any employee to
accept such payment shall upon payment in full constitute a waiver by
such employee of any right he may have under subsection (b) of this
section to such unpaid ... overtime compensation and an additional
equal amount as liquidated damages." 3

The court stated in many cases the payment alone of back wages and/or
overtime is not sufficient for a wronged employee to waive his or her
rights under the Act.' 4 The court also recognized private agreements
settling wage and hour issues are unenforceable under the Act. 5

However, the court distinguished Bullington's circumstances because
USDOL participated in the settlement negotiation process.' Because
Bullington accepted the payment in settlement of his claim, because the
check was accompanied by a release form, and because the form
informed Bullington that acceptance of the check extinguished his right
to sue, the court held Bullington waived his right to sue by cashing the
settlement check.8 7 The court of appeals decided summary judgment
in favor of the school district was proper, so it felt no need to address the
question of whether the trial court correctly found Bullington was
exempt from the Act because he held an executive position. 88

178. Id., 540 S.E.2d at 666.
179. Id.
180. Id.
181. Id.
182. Id.
183. 29 U.S.C. § 216(c) (1995 & Supp. 1999).
184. 246 Ga. App. at 465, 540 S.E.2d at 666 (citing Walton v. United Consumers Club,

786 F.2d 303 (7th Cir. 1986)).
185. Id. (citing Lynn's Food Stores, Inc. v. United States, 679 F.2d 1350 (11th Cir.

1982)).
186. Id. at 465-66, 540 S.E.2d at 666.
187. Id. at 467, 540 S.E.2d at 667.
188. Id.

372 [Vol. 53



LABOR & EMPLOYMENT

This case demonstrates that the practitioner who limits himself or
herself to state court is not immune to issues arising under federal law.
It also demonstrates an otherwise reasonable settlement of overtime
claims may be found invalid unless supervised by USDOL and employers
who attempt to avoid "overtime" by reclassifying their employees may
become ensnarled in unnecessary litigation.

E. Supervisory Immunity

In Cartwright v. Wilbanks,189 the plaintiff was a teacher in the
Gwinnett County School System. Wilbanks was the superintendent of
schools. In March 1997, Cartwright received anonymous notes
containing death threats. These notes appeared in his classroom at
Shiloh High School. Cartwright brought the threats to the school
administrator's attention. A subsequent investigation disclosed the
letters were authored by two students. The school punished the
students by imposing a three day suspension and by requiring them to
write letters of apology to Cartwright. However, the school gave the
students the opportunity to make up missed assignments. 190

Cartwright expected the matter to be reported to the juvenile court
authorities. The school's action disappointed Cartwright and he retained
an attorney. 9' On January 5, 1998, Cartwright's attorney wrote a
letter to the school board, "expressing displeasure with the way the
school system had handled the threats."192 The letter also implied
hostility from Cartwright's coworkers might be the real cause for the
otherwise inadequate action, inasmuch as certain faculty members may
have participated in the matter. The letter further claimed the school
board had represented to Cartwright the matter would be brought to the
attention of the juvenile court authorities. After noting the alleged
deficiencies in the school board's actions, the letter requested a hearing
in front of the school board, as well as copies of any recorded information
transmitted to the juvenile authorities and answers to certain questions.
The letter threatened legal action if the board's response was unsatisfac-
tory. 193

In addition to hiring an attorney, Cartwright broadcast his dissatisfac-
tion to the media. In response to the letter and media publicity, the
Chairman of the Gwinnett County School Board directed Wilbanks to
review the entire matter. The Chairman also requested that Wilbanks

189. 247 Ga. App. 187, 541 S.E.2d 393 (2000).
190. Id. at 187, 541 S.E.2d at 394.
191. Id.
192. Id.
193. Id.
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submit written findings to the board. On January 27, 1998, Wilbanks
published his findings to the board members and to Cartwright. 9 4

Inter alia, the memorandum stated: (1) plaintiff participated in
discussions to determine appropriate action for the threats; (2) plaintiff
stated that he did not want to testify at a disciplinary hearing; (3)
plaintiff consented to alternative disciplinary actions suggested by school
administrators; (4) the administrators believed that plaintiff approved
of the actions taken, thus resolving the matter; (5) school administration
completely supported plaintiff, his assertions notwithstanding; (6)
plaintiff misrepresented matters to the news media; (7) plaintiff made
misleading and false representations; and (8) plaintiff's faculty
involvement claims were unfounded. 195 The memo labeled Cart-
wright's actions as a "flagrant disregard of his obligation to professional
and ethical conduct," and it cautioned that Cartwright's future actions
must be "truthful, ethical, and professional without fail."196 The board
ordered that the memorandum be placed in Cartwright's personnel
file.

197

Cartwright sued Wilbanks for libel. Wilbanks moved for summary
judgment on several bases, including arguments he was officially
immune, Cartwright failed to present sufficient evidence the memoran-
dum was libelous, dissemination of the memorandum to the board was
privileged, and placing a copy in Cartwright's personnel file did not
constitute publication. The trial court agreed with Wilbanks and
granted summary judgment.'98

Affirming the trial court, the court of appeals relied upon Kurtz v.
Williams,'99 wherein it was held "where a supervisor has a duty to
report a matter, his report is not considered published for purposes of
the tort of libel merely because it has been placed in the subject
employee's personnel file." 00 This case reaffirms the principle that
supervisors acting within the scope of their duties are shielded from
liability when disseminating critical materials to persons within the
corporation who have a need to access the information.2"'

194. Id. at 187-88, 641 S.E.2d at 394.
195. Id. at 188, 541 S.E.2d at 394.
196. Id.
197. Id.
198. Id., 541 S.E.2d at 395.
199. Id. at 190, 541 S.E.2d at 396 (citing Kurtz, 188 Ga. App. 14, 371 S.E.2d 878

(1988)).
200. Id.
201. Id.
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F Res Judicata

Shields v. BellSouth Advertising & Publishing Corp.,2"2 demon-
strates the preclusive effect an unemployment compensation hearing
may have on other employment related litigation. In Shields, the
Georgia Supreme Court held the doctrine of res judicata prohibits
employees from disputing factual determinations made in unemployment
proceedings in later federal district court litigation. 203

BellSouth Advertising and Publishing Corporation ("BAPCO")
employed Shields in a position in which he solicited local advertisers for
a telephone directory. In January 1995, Shields had a nasty incident
with a telephone customer. Based on an investigation into the incident
by his employer, Shields' employment with BAPCO was terminated.
Following the termination of his employment, Shields filed a union
grievance that resulted in arbitration. 24  The arbitrator concluded
that, while Shields had committed "gross misconduct," the termination
of his employment was "not a reasonable response in light of his long-
term, above-average work performance."2 6 Shields was reinstated in
his employment, and he received back pay. He returned to work and
voluntarily resigned his employment one month later.0 6

In addition to filing a union grievance, Shields sought state unemploy-
ment compensation benefits. A claims examiner for the Georgia
Department of Labor granted benefits. BAPCO appealed the decision to
an administrative hearing officer who conducted an adversarial hearing.
In the written decision affirming the granting of benefits, the Georgia
Department of Labor hearing officer made a number of factual findings.
Although Shields attributed his termination to the fact he had contract-
ed the AIDS virus that required him to receive medical treatment since
the middle of 1994, the officer determined there was no evidence the
manager who fired Shields knew of his HIV status. Nonetheless, the
hearing officer granted benefits on other grounds. BAPCO appealed the
decision to grant benefits to the board of review. The initial decision
awarding benefits to Shields was upheld. BAPCO then appealed to the
Superior Court of DeKalb County. After reviewing the written
transcript of the Department of Labor's administrative hearing, the court
reversed the unemployment benefits award, concluding Shields was not
entitled to unemployment benefits by virtue of his misconduct.

202. 273 Ga. 774, 545 S.E.2d 898 (2001).
203. Id. at 778, 545 S.E.2d at 901.
204. Id. at 775, 545 S.E.2d at 899.
205. Id.
206. Id.
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Throughout this process, the original determination that Shields' HIV
status was not the cause for the termination of his employment
remained." 7

Shields filed suit in federal court in November 1997 alleging wrongful
termination violative of the Americans with Disabilities Act. The district
court dismissed the suit after deciding that the main issue in the suit,
Shields' HIV status, had already been litigated in proceedings relevant
to the unemployment claim. Shields then sought relief in the Eleventh
Circuit Court of Appeals. The Eleventh Circuit found that Georgia law
on this subject was not clear, so it certified the issue to the Georgia
Supreme Court for guidance as to how the Eleventh Circuit should
resolve the matter.0 8

The specific question certified by the Eleventh Circuit was whether,
when a state superior court finds an employee was terminated for cause,
the employee is precluded from later bringing a discriminatory discharge
claim under federal law on the same issue. 2 9 The Georgia Supreme
Court answered the certified question in the affirmative, stating, "since
the initial unemployment benefits litigation fully explored the reasons
behind the plaintiff's dismissal, any inconsistent judicial decision would
be barred."20  The Georgia Supreme Court found, during the unem-
ployment benefit hearings, both parties explored the reasons behind
Shields' termination:

At each level of procedural review, including the administrative
hearing, Shields presented the theory that his firing was related to his
medical status .... The superior court addressed and rejected [his]
discrimination claim, holding specifically that "no evidence" demon-
strated BAPCO's discriminatory motivation .... A judicial decision
based upon administrative benefit hearings that determine the reasons
for an employee's termination precludes relitigation of the causality
issue in subsequent proceedings.2 '

Shields demonstrates there may be important reasons to challenge an
unemployment claim. Establishing a legitimate reason for an employee's
dismissal may prevent the employee from revisiting the issue in court
later on. Conversely, a finding favoring the employee could affect
strategy with regard to settlement of other claims associated with the
adverse employment action.

207. Id. at 775-76, 545 S.E.2d at 899-900.
208. Id. at 776-77, 545 S.E.2d at 900.
209. Id. at 774, 545 S.E.2d at 898-99.
210. Id. at 778, 545 S.E.2d at 901 (citing Langton v. Dep't of Corrections, 220 Ga. App.

445, 469 S.E.2d 509 (1996)).
211. Id.
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IV. CONCLUSION

Although labor and employment issues derived from Georgia law often
are not as complex as their federal counterparts, the issues arising
under state law are becoming progressively more challenging with each
passing year. Adding to the challenge is the growing overlap between
state and federal issues. Regardless of whether a practitioner professes
to specialize in state, federal, administrative, trial, or other matters
pertaining to labor and employment law, it is important to recognize
that any one law or legal proceeding can and does impact other relations
between employer and employee.
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