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I. INTRODUCTION

Both the Georgia courts and General Assembly liberalized extracontra-
ctual remedies by which recalcitrant insurers are exposed to penalties
for wrongful delay in payment of legitimate well documented claims.
Georgia courts continue to consistently find a duty of defense in all
manner of gray cases, even when the same fact situation admittedly does
not give rise to a duty to indemnify. While often giving effect to the
"reasonable expectations" of insureds in areas not clearly addressed by
the text of policies, the courts have enforced the clearly articulated terms
and conditions actually appearing in insurance contracts.

II. HOMEOWNERS INSURANCE

There were "slim pickins" in the area of homeowner insurance policies
this survey year. The Georgia Court of Appeals gave broad meaning to
the "usual to non-business pursuits" exception to the business pursuits
exclusion (i.e., the exclusion did not apply, so coverage was afforded) in
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Georgia Farm Bureau Mutual Insurance Co. v. Gaster.' The insured
real estate agent presented a real estate offer to a client in her home.
While moving from the dining room to the living room, the agent fell,
giving rise to a claim of negligent maintenance. Georgia Farm Bureau
claimed that interpreting the exception to the exclusion so broadly would
render the exclusion wholly ineffective.2 The court responded by stating
that the maintenance of the premises was not related to business and,
to avoid the exception, "the instrumentality of the injury in question
[must be] directly connected to the insured's business pursuits activi-
ties," and cited multiple examples of such connectivity.'

In Allstate Insurance Co. v. Hamler,4 the court again considered the
enforceability, in the context of suspicious losses, of the standard "Duties
In Event of a Loss," a condition precedent which generally requires the
production of requested information and documentation. In reversing
the trial court's denial of summary judgment, the court carefully
explained the legitimacy of such insurer requests when a question of
fraud is raised by the facts.' Requests for tax returns and certain bills
were justified as relating to "financial motive." Similarly, credit card
and other statements, as well as hospital and medical records, could
have related to proof of the insured's whereabouts at relevant time
periods.6 However, the court distinguished supreme court precedent
Halcome v. Cincinnati Insurance Co.,7 because Halcome did not totally
fail to comply with the policy provisions."

III. PROPERTY INSURANCE

In York Insurance Co. v. Williams Seafood, Inc.,' the Eleventh Circuit
certified to the supreme court the question of whether a policy covers
damage caused by a sink hole collapse, which was precipitated by a
flood, when the policy specifically covers losses caused by sink hole
collapse but excludes "regardless of any other cause or event that
contributes concurrently" damage caused by flood.' ° The supreme court
applied the normal rules of insurance contract construction and held the

1. 248 Ga. App. 198, 546 S.E.2d 30 (2001).
2. Id. at 200, 546 S.E.2d at 32.
3. Id.
4. 247 Ga. App. 574, 545 S.E.2d 12 (2001).
5. Id. at 575, 545 S.E.2d at 14.
6. Id. at 576, 545 S.E.2d at 14.
7. 254 Ga. 742, 334 S.E.2d 155 (1985).
8. 247 Ga. App. at 577, 545 S.E.2d at 14.
9. 223 F.3d 1253 (11th Cir. 2001).

10. Id. at 1256.
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sink hole coverage could not be limited by the exclusion for damage by
flood.1 The court further held that allowing such an exclusion would
render portions of the policy superfluous and would not accord with the
way a "layman" would understand the policy.'2

In Hairston v. Travelers Casualty Surety Co., 3 the Eleventh Circuit
enforced a twelve month statute of limitations within which claims must
be brought exclusively in federal court under the National Flood
Insurance Program ("NFIP").14 The court rejected plaintiff's contention
that language in the governing statute, 42 U.S.C. § 4072,'5 which
provides a claimant "may institute" an action in district court, is
somehow permissive as to court systems. 6 Thus, the appellate court
held the federal court had exclusive jurisdiction over the action and
filing in the state court did not toll the statute of limitations. 7

The Georgia Court of Appeals, in the case of Holloway v. State Farm
Fire & Casualty Co.,"s considered the insurer's varying obligations to
pay prejudgment interest on unliquidated losses. Holloway made claims
under a Personal Articles Floater ("PAF") policy with State Farm for
basement flooding.'" The court held that "'where liability is not
disputed but where the amount of damage is disputed, the amount is
unliquidated."'2 ° Only after the entry of judgment would the claim
become liquidated.2 ' Hence, it affirmed the denial of prejudgment
interest on the water damage portion of the claim because the amount
of damage was contested.22 However, "'when the only issue contested
by the insurer is the existence of coverage and not the amount of the
claim then the claim is properly considered liquidated"' for the purposes
of the liquidated damages demand and prejudgment interest.23 The
court of appeals held that "[aln award of prejudgment interest for
liquidated damages is mandatory rather than discretionary and is

11. York Ins. Co. v. Williams Seafood, Inc., 273 Ga. 710, 712, 544 S.E.2d 156, 157-58
(2001).

12. Id. at 712, 544 S.E.2d at 158.
13. 232 F.3d 1348 (11th Cir. 2000).
14. Id. at 1353.
15. 42 U.S.C. § 4072 (1994 & Supp. 1999).
16. 232 F.3d at 1350.
17. Id. at 1352.
18. 245 Ga. App. 319, 537 S.E.2d 121 (2000).
19. Id. at 319-20, 537 S.E.2d at 123.
20. Id. at 321, 537 S.E.2d at 124 (quoting Braner v. S. Trust Ins. Co., 255 Ga. 117, 119,

335 S.E.2d 547, 550 (1985)).
21. Id. at 322, 537 S.E.2d at 19,4.
22. Id. at 319, 537 S.E.2d at 123.
23. Id. at 322, 537 S.E.2d at 125 (quoting Enfinger v. Int'l Ludem Co., 257 Ga. 385, 385,

359 S.E.2d 884, 885 (1987)).
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awarded as a matter of law."24 The damage amount for the stolen rug
portion of the case was considered "liquidated" because the PAF policy
showed an "agreed value" for the personal property insured.25

In Stagl v. Assurance Co. of America,26 "collapse" was revisited, this
time in a policy language context that required a loss to be "accidental."
In this close case, a pro se homeowner may have benefitted from
seasoned insurance coverage counsel. The homeowner claimed that a
"collapse" under his builder's risk policy was presented by defective
construction of the foundation walls. The court distinguished Georgia
precedent by pointing out the lack of any articulated "accident" or proof
of severe impairment or an imminent collapse. 28 As in other areas of
insurance coverage analysis, one should begin with the text of the
particular policy in considering whether a collapse occurred.

IV. AUTOMOBILE INSURANCE

A. Liability Insurance

1. Coverage

a. Definitions and Exclusions. It is axiomatic that insurance is a
matter of contract, and parties to an insurance contract may include or
exclude coverage for specific risks or losses at will so long as the contract
does not violate state law or public policy. Thus, in automobile
insurance cases, coverage questions typically arise in the context of
definitions and exclusions contained in the policy. Such was the case in
Rutledge v. Auto-Owners Insurance Co.,29 a single vehicle accident case
in which the court of appeals was called upon to determine the meaning
of "relative" under Georgia law and a policy of automobile insurance.

In Rutledge, Auto-Owners Insurance Company filed a declaratory
judgment action contending it had no duty to defend the driver of its
insured vehicle because the driver's familial relationship with the named
insured ended upon the death of her sister, who was the named insured's
wife. Rachel Rutledge was driving a pickup truck owned by John
Thomas. Rhonda Jackson was a passenger in the vehicle. John Thomas
had been married to Shirley Thomas, who was Rachel Rutledge's sister.

24. Id.
25. Id.
26. 245 Ga. App. 8, 539 S.E.2d 173 (2000).
27. Id. at 8, 539 S.E.2d at 174.
28. Id. at 10, 539 S.E.2d at 175.
29. 249 Ga. App. 361, 548 S.E.2d 86 (2001).
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Mrs. Thomas died in October 1994, nearly two years before the accident.
John and Shirley Thomas had a sixteen year old son, Chris Thomas.
The insurance policy issued by Auto-Owners to John Thomas provided
liability coverage for the named insured, any person using the vehicle
with permission, and for "any relative who lives with you." The term
"relative" was not defined in the liability portion of the policy. It was
undisputed that Rachel Rutledge was living in the home of John Thomas
and his son Chris on the date of the accident. The sole question for the
court was whether Rutledge remained a "relative" of John Thomas
despite the death of her sister, Shirley Thomas. Auto-Owners contended
Rutledge and Mr. Thomas were no longer relatives since the death of
Shirley Thomas terminated their relationship of affinity.3" The trial
court agreed and found "[tihe relationship between defendant Rutledge
and John Thomas was that of brother-in-law and sister-in-law. That
relationship ended upon the death of Shirley Thomas."3

The court of appeals, relying upon Georgia Power Co. v. Moody,32

reversed the trial court decision, holding the relationship created by
affinity survived the death of Shirley Thomas because of her son.3 On
appeal, the Georgia Supreme Court stated:

The general rule is that the husband is related by affinity to the blood
relatives of the wife, and the wife is likewise related to the blood
relatives of the husband. This relationship by affinity is dissolved by
the death of either party to the marriage which created the affinity
provided the deceased party left no issue living.34

Thus, the court held although Auto-Owners could have defined "relative"
differently in its policy, without a more restrictive definition, the
company was bound to provide coverage for Rachel Rutledge because she
remained a relative of John Thomas despite the death of her sister.35

The importance of the exact language used in a policy regarding
coverage determinations was highlighted in Georgia Farm Bureau
Mutual Insurance Co. v. John Deere Insurance Co.36 Insurer (Georgia
Farm Bureau) contended it had no duty to defend or indemnify its
named insured, Larry Spence, in a suit for damages arising out of a
collision Spence caused while driving a car owned by his employer while
under the influence of alcohol. John Deere Insurance Company insured

30. Id. at 362, 548 S.E.2d at 88.
31. Id.
32. 186 Ga. 343, 197 S.E. 844 (1938).
33. 249 Ga. App. at 363, 548 S.E.2d at 89.
34. 186 Ga. at 344, 197 S.E. at 845.
35. 249 Ga. App. at 363, 548 S.E.2d at 89.
36. 244 Ga. App. 546, 536 S.E.2d 258 (2000).
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the employer, Five Star Dodge, Inc. Georgia Farm contended John
Deere owed the duty of coverage to Spence. The facts of the case
revealed Spence and two other employees of Five Star drove from Macon
to Atlanta to attend a baseball game. Dennis Henry, the general
manager of the dealership and Spence's supervisor, took a car from the
dealership's inventory to drive to the game. During the baseball game,
all three of the men drank beer. After the game, Henry asked Spence
to drive the vehicle and Spence rear ended a car on Interstate 85.
Spence was arrested for driving under the influence of alcohol. Both
insurance policies provided coverage for "permissive users," but the
different language used in the policies determined the outcome of the
case. The automobile policy issued by Georgia Farm to Spence contained
an exclusion for any person "[ulsing a vehicle without a reasonable belief
that the person is entitled to do so." The insurer contended that this
exclusion applied to Spence's use of the vehicle because he knew Five
Star did not allow its employees to use its vehicles for personal reasons
or after consuming alcoholic beverages, which both violated company
policy."

The court of appeals, relying upon Hurst v. Grange Mutual Casualty
Co.," held the "reasonable belief' exclusion is ambiguous and must be
construed against the insurer. 9 The court further stated the test of
whether a driver reasonably believes he is entitled to drive a vehicle
requires a determination of the driver's state of mind and the reason-
ableness of his subjective belief.4" As would be expected with such a
test, the court of appeals held a question of fact exists as to whether
Spence reasonably believed he was entitled to drive the car at the time
of the accident because he was directed to drive by the general manager
of the company.41 In contrast to the "reasonable entitlement" language
contained in the Georgia Farm policy, the John Deere policy contained
the traditional "omnibus" language that defines an insured as a person
using the vehicle "if the use is within the scope of your permission."42

The court distinguished these two policies stating:

'The focus of the [reasonable belief] provision has changed from that
of the 'omnibus' clause. With an omnibus clause the issue is whether
there was permission and acts within the scope of that permission.

37. Id. at 547, 536 S.E.2d at 259.
38. 266 Ga. 712, 470 S.E.2d 659 (1996).
39. 244 Ga. App. at 547, 536 S.E.2d at 260.
40. Id.
41. Id. at 547-48, 536 S.E.2d at 260.
42. Id. at 549, 536 S.E.2d at 261.
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Under the [reasonable belief] exclusion, the issue is shifted to the state
of mind of the user."43

Because the owner of the Five Star dealership testified neither Henry
nor Spence had his permission to drive any dealership car for their
personal use, the court determined John Deere provided no liability
coverage to Spence and affirmed the summary judgment granted to John
Deere. 44

In Lewis v. State Farm Mutual Automobile Insurance Co.," the court
held an automobile insurance policy that provides medical payments
coverage has no liability to a nonowner driver of a different car owned
by the same named insured.4 6 Willie Lewis owned a Honda Civic
insured by Metropolitan Insurance Company. Mr. Lewis also owned a
Chevrolet van insured by State Farm. Mr. Lewis' daughter, Calandra
Lewis, was driving her father's Honda Civic when she was in an
accident. Metropolitan paid its policy limits for medical expenses and
the Lewises then made a claim on State Farm for additional expenses.
State Farm denied the claim on the ground its policy provided no
coverage for medical expenses incurred while driving a vehicle not
insured by the policy. The Lewises argued an issue of fact existed as to
whether the Honda Civic was a "non-owned car" under the State Farm
policy because Calandra Lewis did not own the vehicle. The State Farm
policy provided medical expense coverage for the named insured, his
spouse and relatives, while occupying a covered vehicle or when struck
as a pedestrian by a motor vehicle. This coverage extended not only to
the vehicle specifically insured in the policy, but also to "newly acquired"
cars, "temporary substitute" cars, and "non-owned" cars. The State
Farm policy, however, specifically provided a "non-owned car" means a
car not owned by, among others, the named insured. 47 Because the car
driven by Calandra Lewis was owned by the named insured, Willie
Lewis, it could not be a "non-owned car" within the meaning of the
policy, and the summary judgment granted to State Farm was af-
firmed.4 s

b. Established by Estoppel. When an insurance company fails to
defend its insured in underlying tort litigation, it will be bound by the

43. Id. (quoting Georgia Farm Bureau Ins. Co. v. Fire & Casualty Ins. Co., 180 Ga.
App. 777, 779, 350 S.E.2d 325, 326 (1986)).

44. 244 Ga. App. at 549, 536 S.E.2d at 261.
45. 247 Ga. App. 518, 544 S.E.2d 212 (2001).
46. Id. at 519-20, 544 S.E.2d at 213.
47. Id.
48. Id. at 520, 544 S.E.2d at 213.
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factual findings necessary to the judgment in the underlying case and
may find its coverage is established by estoppel. That was the outcome
in Atlanta Casualty Insurance Co. v. Gardenhire.49

Wanda Gardenhire was injured in an automobile accident when her
vehicle was struck by a 1993 Dodge Spirit, which left the scene of the
accident. An investigation revealed the Dodge was owned by Bridgett
Westbrook, who was the roommate of the man identified as the driver.
Westbrook insured the car with Atlanta Casualty Insurance Company.
Michael McKinney, Westbrook's roommate, was an excluded driver
under the Atlanta Casualty policy. Despite eyewitness testimony, Ms.
Westbrook claimed she had been driving the car at the time of the
accident and entered pleas to charges of driving too closely and leaving
the scene of the accident. Atlanta Casualty investigated the collision
and denied coverage on the grounds McKinney was a specifically
excluded driver and Westbrook was attempting to defraud the company
by claiming she was driving the car. Atlanta Casualty refused to defend
Westbrook and McKinney in the suit brought by Gardenhire. Although
Gardenhire claimed in the alternative that either McKinney or
Westbrook was driving the car, a jury trial resulted in a verdict against
Westbrook only in the amount of $45,000.0

Westbrook assigned her claims against Atlanta Casualty to Garden-
hire, who brought suit against Atlanta Casualty seeking to recover the
full amount of the judgment.5 ' After the trial court granted Garden-
hire's motion for summary judgment, the court of appeals agreed with
Atlanta Casualty that it should be entitled to litigate its defenses to
coverage under Westbrook's policy.5 2  Furthermore, the court held
Atlanta Casualty was precluded by the doctrine of collateral estoppel
from relitigating the factual question of whether Westbrook or McKinney
was driving the vehicle.5" As a result, coverage was established as a
matter of law.

c. Rights of Lessor in Cancellation of Policy. Official Code of Georgia
Annotated ("O.C.G.A.") section 33-24-44 provides that an insurer seeking
to cancel a policy of automobile insurance for nonpayment of premium
must give notice of the intended cancellation at least ten days prior to
the effective date and this notice must be delivered or mailed to the

49. 248 Ga. App. 42, 545 S.E.2d 182 (2001).
50. Id. at 43, 545 S.E.2d at 183.
51. Id.
52. Id.
53. Id. at 44, 545 S.E.2d at 183.
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named insured and any lienholder.54  In Metropolitan Property &
Casualty Insurance Co. v. Zeller,55 the court of appeals held a leasing
company is entitled to notice of an intended cancellation as a "lienhold-
er."56  Zeller leased an automobile from General Motors Acceptance
Corporation ("GMAC") and insured the car with Metropolitan. Although
Metropolitan properly cancelled the policy for nonpayment of premiums
after providing the required notice to Zeller, they provided no notice to
GMAC. Zeller's son was involved in a collision in which the car was
rendered a total loss. GMAC sued Zeller for the balance due under the
lease and Zeller filed a third-party complaint against Metropolitan,
seeking insurance proceeds for the loss.5" The trial court granted
Zeller's motion for summary judgment, which was affirmed by the court
of appeals.58 Metropolitan correctly asserted GMAC was an owner of
the vehicle and the lessor. The title certificate for the automobile listed
GMAC as an owner and also as the "1st lienholder." The insurance
policy issued by Metropolitan named GMAC as the "lien/loss payee and
lessor/additional insured."59 Thus, although GMAC held title to the car
and was its owner, the court held that GMAC had the equivalent of a
lienholder's interest in the automobile and that Metropolitan owed it the
notification required under the statute."0

2. Procedure

a. Declaratory Judgments. The Georgia Court of Appeals held an
insurer may not use a declaratory judgment action to determine the
liability of its agent for indemnification in the event an insured's claim
is determined to be covered by the policy.6' Southern Heritage
Insurance Company brought a declaratory judgment action against its
insureds, contending it owed no duty to pay the insured's claims for
uninsured motorist benefits because the insureds lacked an insurable
interest in the vehicle. In addition, the suit named the agent and
agency who procured the insurance policy as defendants in the
declaratory judgment action. Southern Heritage claimed if it was held
liable to the insureds, then the agent and his agency should be required
to reimburse the insurer for payments to the insureds, plus attorney

54. O.C.G.A. § 33-24-44 (1996 & Supp. 2001).
55. 246 Ga. App. 637, 541 S.E.2d 433 (2000).
56. Id. at 638, 541 S.E.2d at 435.
57. Id. at 637, 541 S.E.2d at 434.
58. Id. at 637-38, 541 S.E.2d at 434-35.
59. Id. at 638, 541 S.E.2d at 435.
60. Id.
61. S. Heritage Ins. Co. v. Green Ins. Agency, 249 Ga. App. 749, 549 S.E.2d 743 (2001).
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fees.62 As to the claims against the agent and agency, the court of
appeals affirmed the dismissal of the claim holding the suit actually
sought relief in the form of damages that were not permitted in a
declaratory judgment action.6 3 The court construed Southern Heri-
tage's petition for declaratory judgment as one seeking indemnification
based upon the agent's alleged misrepresentation of the true ownership
of the insured vehicles.64 Declaratory judgment, the court reiterated,
is for the purpose of declaring rights, status, and legal relations, but not
for the purpose of affording relief in the form of damages.65

b. Subrogation for Workers' Compensation Benefits. In two decisions
during the survey period, the court of appeals provided practitioners
with further guidance in the handling of subrogation liens in favor of
workers' compensation insurers. Although this procedural guidance is
not necessarily limited to automobile accident cases, the questions recur
so frequently in those cases that the guidance is crucial to the handling
of many automobile accident claims.

In Liberty Mutual Insurance Co. v. Johnson,66 the court of appeals
held an employer or workers' compensation insurer asserting a statutory
lien under O.C.G.A. section 34-9-11.1,67 is not entitled to a jury trial on
the issue of whether an employee was fully and completely compensated
in a settlement with the tortfeasor.6 ' The court further held in the
bench trial of an employer/insurer's case to enforce its lien, the lien
claimants bear the burden of establishing the injured party has been
fully and completely compensated.69 The case arose out of an automo-
bile collision in which Herbert Johnson was severely injured while on the
job for his employer, Mitchell Construction Company. As a result of the
collision, Johnson received nearly five hundred thousand dollars in
workers' compensation benefits before his death, approximately sixteen
months after the collision. Johnson's estate and family sued the
tortfeasors, seeking $7.5 million in damages. A settlement was reached
in the amount of $3.2 million.0

62. Id. at 749, 549 S.E.2d at 744.
63. Id. at 750, 549 S.E.2d at 744.
64. Id.
65. Id. (citing Calvary Indep. Baptist Church v. City of Rome, 208 Ga. 312, 66 S.E.2d

726 (1951)).
66. 244 Ga. App. 338, 535 S.E.2d 511 (2000).
67. O.C.G.A. § 34-9-11.1 (1998 & Supp. 2001).
68. 244 Ga. App. at 340, 535 S.E.2d at 513-14.
69. Id. at 341, 535 S.E.2d at 514.
70. Id. at 338, 535 S.E.2d at 512.
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The trial court held an evidentiary hearing in which it approved the
settlement and made a finding that the $3.2 million settlement amount
plus the workers' compensation benefits together did not fully and
completely compensate plaintiffs for the losses resulting from Johnson's
injuries and death. The employer and insurer appealed, claiming a right
to a jury trial and also arguing the evidence established full and
complete compensation as a matter of law. As to the compensation
issue, the employer/insurer contended the trial court should not have
considered future lost wages as part of the economic damages because
they did not concede Johnson's death resulted from injuries sustained in
the collision.71 Upon this issue, the court of appeals clarified the
burden of proof and held the employer/insurer bore the burden of
showing Johnson's death did not result from the collision in order to
exclude future lost wages as part of the calculation of damages.72

Applying the "any evidence" standard of review, the court of appeals
affirmed the trial court's decision that the settlement amount plus
workers' compensation benefits did not fully and completely compensate
plaintiffs.73

In Hammond v. Lee,74 the court of appeals approved the bifurcation
of a trial involving the workers' compensation lien to clarify the means
by which the amount of the lien is to be determined.75 Hammond was
injured in an automobile accident while she was on the job. Travelers
Insurance Companies provided workers' compensation benefits to
Hammond for lost wages and medical expenses. Hammond sued Lee for
injuries she suffered in the accident caused by Lee, and Travelers
intervened in the suit to assert its subrogation lien under O.C.G.A.
section 34-9-11. 1.76

At the trial, the case was bifurcated into two phases. First, the jury
heard Hammond's claims against Lee without any reference to the fact
Hammond had received workers' compensation benefits. A special
verdict form was used and the jury found Hammond was entitled to
recover from Lee as follows: (1) medical expenses of $3343; (2) past lost
wages of $2165; (3) future lost wages of $0; and (4) past and future pain
and suffering of $2500. Following that verdict, the same jury then heard
Travelers' claim as to its lien. The jury was informed Hammond had
received workers' compensation benefits, including $58,679.50 for

71. Id. at 340-41, 535 S.E.2d at 514.
72. Id. at 341, 535 S.E.2d at 514.
73. Id.
74. 244 Ga. App. 865, 536 S.E.2d 231 (2000).
75. Id. at 868, 536 S.E.2d at 234.
76. Id. at 865, 536 S.E.2d at 232.
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medical expenses and $74,651.11 for lost wages. The evidence in this
phase established Hammond's workers' compensation benefits for lost
wages was $127.49 per week less than her actual wage and Hammond
had over $28,000 in unreimbursed lost wages. Hammond's evidence was
equivocal as to whether all of her medical expenses had been reim-
bursed. The evidence showed Travelers had paid an amount in excess
of the total medical expenses claimed by Hammond for her medical
expenses."

Based upon the evidence presented in the second phase of the trial,
the jury found Hammond had been fully and completely compensated for
all economic and noneconomic losses and found Travelers was entitled
to recover on its lien. The trial court then entered a judgment for
Hammond on her claim against Lee in the amounts awarded by the jury,
but provided that because Hammond had been fully and completely
compensated, Travelers was entitled to all of the sums awarded
Hammond as payment toward its lien. That judgment was modified on
Hammond's motion for new trial to provide that Hammond's attorney
was entitled to one-third of the total verdict amount in satisfaction of an
attorney fee lien, Hammond was entitled to the remaining two-thirds of
the pain and suffering portion of the verdict, and Travelers was entitled
to the remaining two-thirds of the verdict representing medical expense
and lost wages.

78

The court of appeals approved the bifurcation utilized by the trial
court and affirmed the amended judgment to the extent it awarded
Travelers no subrogation lien against the amount recovered by
Hammond for pain and suffering and that Travelers was entitled to its
lien against medical expenses awarded after the deduction for the
attorney fees. 79 As to the medical expenses, the court held evidence
showing payments by Travelers exceeded the amount recovered by
Hammond.80 Therefore, the verdict, finding that Travelers' payments
were "more than sufficient to fully and completely compensate her for
medical expenses she incurred as a result of the injury was supported by
the evidence."8 1  As to the lost wage claim, however, the court of
appeals reversed.82 Because the evidence showed Travelers' wage
benefits paid to Hammond plus the $2165 in past lost wages awarded by
the jury were thousands of dollars less than the actual lost wages

77. Id. at 866, 536 S.E.2d at 233-34.
78. Id. at 867, 536 S.E.2d at 234-35.
79. Id. at 868, 536 S.E.2d at 234.
80. Id.
81. Id.
82. Id. at 867, 536 S.E.2d at 234.
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incurred by Hammond from the date of injury through the beginning of
trial, the court held there was no evidence to support the verdict that
Hammond had been fully and completely compensated for past lost
wages and denied Travelers its subrogation lien as to this claim.8"

B. Extra-Contractual and Special Liability Based Upon Conduct of
Carrier

1. Conversion or Destruction of Vehicle

When an insurer takes possession of a claimant's vehicle without
permission and removes it from a storage location that is not charging
fees to one that is and seeks to impose storage fees on the claimant, the
insurer may be held liable for punitive damages. So held the court of
appeals in Jerrell v. Classic Insurance Co.84 In Jerrell, Classic Insur-
ance Company's insured caused a collision with Jerrell's car, and the car
was towed to an impound lot. After the insurer declared the car a total
loss, Jerrell then removed the car from the impound lot and towed it to
a body shop for an independent evaluation. When Jerrell went to the
body shop to retrieve some personal possessions from the car, he
discovered it had been removed by the insurer. The evidence showed the
body shop was not charging Jerrell any storage fees. Jerrell testified he
never gave permission to have the car removed from the body shop, and
none of the insurer's witnesses were able to state they received such
permission from Jerrell. Although Jerrell's attorney demanded return
of the car, the insurer did not immediately return the car. Instead the
insurer made an offer of settlement which included a statement that if
the settlement offer was not accepted by a certain date, storage fees
would be charged against the settlement amount. Eventually the car
was returned to the body shop, but the insurer again asserted it would
charge storage fees against the final settlement amount. Jerrell testified
that when the car was returned to the body shop, his personal items
were missing from the car. A settlement was finally reached whereby
the insurer paid Jerrell its policy limits in satisfaction of his personal
injury and property damage claim. Jerrell then sued the insurer for
conversion of his car and the personal property in the vehicle. The trial
court granted a partial summary judgment to the insurer as to the claim
for punitive damages.85

83. Id.
84. 246 Ga. App. 565, 541 S.E.2d 53 (2000).
85. Id. at 565-68, 541 S.E.2d at 54-56.
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The court of appeals reversed, holding the insurer's conduct provided
some evidence sufficient to support an inference it acted maliciously in
disregard of Jerrell's rights.86 Judges Blackburn and Smith dissented,
citing Lamb v. State Farm Mutual Automobile Insurance Co.,87 a
similar case in which the court held that evidence an insurance company
took a claimant's vehicle without his permission, retained the vehicle,
and demanded storage fees does not support the imposition of punitive
damages.88 The dissent further argued there could not even be an
award of actual damages for conversion of the vehicle because it was a
total loss before the alleged conversion. 9

In R.A. Siegel Co. v. Bowen,9" defendant's insurer authorized the sale
and destruction of the plaintiff's vehicle during the litigation, and the
spoliation of evidence led to a directed verdict against defendants at
trial. The case arose out of a collision on Interstate 75 when a tractor-
trailer driven by an employee of the defendant, R.A. Siegel Company,
drove into the rear of a Mercedes automobile, pushed it off the highway
and into a tree. The driver and passenger of the Mercedes died in the
collision. Defendant's insurer secured the Mercedes. Plaintiffs obtained
an order from the trial court requiring defendants and their agents to
preserve the Mercedes for trial, but a representative of the insurer who
was unaware of the order authorized the sale of the vehicle. The
Mercedes was destroyed shortly thereafter. Plaintiffs filed a motion
seeking sanctions against defendants based upon the destruction of the
Mercedes. The trial court issued an order precluding the defendants
from offering any evidence about the condition of the Mercedes, which
was appealed.91 The court of appeals affirmed, relying upon the tests
established in Chapman v. Auto Owners Insurance Co. 2 In Chapman,
the court identified five factors for determining what sanctions should
be imposed upon a party guilty of spoliation of evidence:

(1) whether the [party seeking sanctions] was prejudiced as a result of
the destruction of the evidence;
(2) whether the prejudice could be cured;
(3) the practical importance of the evidence;

86. Id. at 569, 541 S.E.2d at 57.
87. 240 Ga. App. 363, 522 S.E.2d 573 (1999) (Blackburn & Smith, JJ., dissenting).
88. Id. at 363, 522 S.E.2d at 573.
89. 246 Ga. App. at 570, 541 S.E.2d at 57 (Blackburn, J., dissenting) (citing Lamb v.

Salvage Disposal Co., 244 Ga. App. 193, 535 S.E.2d 258 (2000)).
90. 246 Ga. App. 177, 539 S.E.2d 873 (2000).
91. Id. at 178-80, 539 S.E.2d at 875-77.
92. 220 Ga. App. 539, 469 S.E.2d 783 (1996).
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(4) whether the [party who destroyed the evidence] acted in good or bad
faith; and
(5) the potential for abuse if expert testimony about the evidence was
not excluded.93

The court analyzed these five factors in the circumstances of the case
and held the exclusion of expert testimony for defendants was not an
abuse of discretion by the trial court in this case and, therefore,
affirmed.9 4

2. Refusal to Pay Medical Benefits

Two cases decided during the survey period involved claims by
insureds against their own insurer for the refusal to pay first party
benefits. In both cases the court of appeals held the insurer's reliance
upon a physician's report insulated it from bad faith penalties for
refusing to pay additional benefits.9" As will be discussed below, the
outcome of these cases may well have been different under the 2001
amendments to O.C.G.A. section 33-4-6. 96

In Wallace v. State Farm Fire & Casualty Insurance Co., 9 7 the
insured was injured in an automobile accident and sought lost wage
benefits from State Farm. The insurer paid benefits, but suspended the
payments based upon the report of an independent medical examiner
("IME") retained by the insurer. Plaintiff obtained additional medical
reports from his treating physicians and the insurer reconsidered its
position, eventually paying its full policy limits for lost wages to the
plaintiff. Wallace brought suit against State Farm claiming bad faith
for the stopped payments. Defendant obtained a summary judgment on
the issues of bad faith penalties and attorney fees. Plaintiff then
appealed from the grant of defendant's motion for summary judgment.98

The court of appeals held State Farm's reliance upon the opinion of a
board certified orthopedic surgeon was sufficient evidence of a reason-
able and probable cause for refusing to pay the claim in support of
summary judgment.99 Absent any evidence the IME opinion was
patently wrong or a "mere pretext" for the insurer's decision to terminate

93. Id. at 542, 469 S.E.2d at 785.
94. 246 Ga. App. at 181, 539 S.E.2d at 877.
95. Shaffer v. State Farm Mut. Auto. Ins. Co., 246 Ga. App. 244, 540 S.E.2d 227 (2000);

Wallace v. State Farm Fire & Cas. Ins. Co., 247 Ga. App. 95, 539 S.E.2d 509 (2000).
96. O.C.G.A. § 33-4-6 (2000 & Supp. 2001).
97. 247 Ga. App. 95, 539 S.E.2d 509 (2000).
98. Id. at 95-96, 539 S.E.2d at 511.
99. Id. at 96, 539 S.E.2d at 511.
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benefits, an insurer acts reasonably when it relies upon the opinion of
a qualified physician in refusing to pay a claim."10

Similarly, in Shaffer v. State Farm Mutual Automobile Insurance
Co., '1 the insured sought bad faith penalties from State Farm for its
refusal to pay all of her physical therapy bills incurred after a motor
vehicle accident. State Farm submitted the medical bills to an
independent consulting firm, which retained a medical doctor to conduct
a review. The physician issued an opinion stating the records failed to
demonstrate the necessity of physical therapy treatment for any injuries
suffered in the accident. Additional medical records were provided and
the physician issued a supplemental report recommending payment of
some physical therapy bills but stating that a portion of the treatment
was excessive. State Farm tendered the recommended payment to
plaintiff. Shaffer filed suit seeking payment of all of the bills as well as
penalties and attorneys fees under O.C.G.A. section 33-4-6.102 The
trial court granted a partial summary judgment to State Farm on the
bad faith claims, finding the refusal to pay was reasonable as a matter
of law because of the insurer's reliance upon the opinion of a licensed
physician. 0 3  Again, the court of appeals affirmed the summary
judgment in favor of State Farm, holding good faith reliance upon the
opinion of an independent physician constitutes reasonable and probable
cause for refusing to pay a claim when the physician's opinion is not
"patently wrong.' 1 4

The decisions in Wallace and Shaffer are consistent with a long line
of cases holding an insurer does not act in bad faith when it relies upon
the opinion of a licensed physician in determining whether to continue
making first party payments to its insured. In the 2001 amendments to
O.C.G.A. section 33-4-6, however, the legislature has effectively
overruled these decisions."0 ' The newly designated O.C.G.A. section
33-4-6(A) provides, in pertinent part, "nor shall the testimony or opinion
of an expert witness be the sole basis for a summary judgment or
directed verdict on the issue of bad faith.' 01 6  Thus, in all actions
arising after July 1, 2001, an insurer's reliance upon the opinion of an

100. Id. (citing Lancaster v. USAA Cas. Ins. Co., 232 Ga. App. 805, 502 S.E.2d 752
(1998); Haezebrouck v. State Farm & Cas. Ins. Co., 216 Ga. App. 809, 455 S.E.2d 842
(1995); Colonial Life & Cas. Ins. Co. v. Donaldson, 172 Ga. App. 211,322 S.E.2d 510 (1984);
Progressive Cas. Ins. Co. v. Avery, 165 Ga. App. 703, 302 S.E.2d 605 (1983)).

101. 246 Ga. App. 244, 540 S.E.2d 227 (2000).
102. O.C.G.A. § 33-4-6 (2000 & Supp. 2001).
103. 246 Ga. App. at 244-45, 540 S.E.2d at 227-28.
104. Id. at 245, 540 S.E.2d at 228.
105. O.C.G.A. § 33-4-6 (2000 & Supp. 2001).
106. Id. § 33-4-6(A).
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independent medical examiner will not be a sufficient basis for summary
judgment in the insurer's favor as to bad faith penalties and attorney
fees.

C. Uninsured Motorist Insurance

1. Coverage

a. Amount, Rejection of Excess. Does an insured retain a right to
receive excess uninsured motorist ("UM") coverage when she has not
executed a written rejection of such excess coverage? That was the
question posed to the court of appeals in Jones v. Georgia Farm Bureau
Mutual Insurance Co. °7 Virginia Jones was injured in a motor vehicle
accident with an unknown driver. Jones brought suit against "John
Doe" and ultimately obtained a jury award of $4.5 million. At the time
of the accident, Jones was insured by three separate policies providing
UM coverage. The policies were issued by three different companies,
and each policy provided minimum coverage limits. Jones contended
that because she never specifically rejected "excess" UM coverage in
writing, she retained the option to acquire excess coverage following the
accident.' O.C.G.A. section 33-7-11(a)(1) requires insurance compa-
nies to offer minimum UM coverage at the inception of a policy.0 9

However, UM coverage is not mandatory and may be rejected by the
insured in writing. O.C.G.A. section 33-7-11(a)(3) further provides that

"the insurer shall not be required to issue any coverage for any amount
greater than the minimum coverage unless the insured shall request
in writing such higher limits. The coverage need not be provided in or
supplemental to a renewal policy where the named insured had
rejected the coverage in connection with a policy previously issued to
him by the same insurer."10

In Jones the court of appeals held O.C.G.A. section 33-7-11(a)(3) provides
"no indication whatsoever that an insured retains a right to excess
coverage until he or she rejects it.""' Thus, the court held a written
rejection is only required if the insured elects not to carry the minimum
amount of UM coverage and an insured has no right to elect additional

107. 248 Ga. App. 394, 546 S.E.2d 791 (2001).
108. Id. at 395, 546 S.E.2d at 791.
109. O.C.G.A. § 33-7-11 (2000 & Supp. 2001).
110. 248 Ga. App. at 396,546 S.E.2d at 792-93 (quoting O.C.G.A. § 33-7-11(a)(3) (2000

& Supp. 2001)).
111. Id. at 397, 546 S.E.2d at 793.
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coverage after an accident has occurred simply because he or she did not
reject such coverage in writing at an earlier date. 112

b. Hit and Run Vehicle. A pedestrian who walks into a pipe
extending from a parked truck has not been injured by a hit and run
vehicle and is not entitled to UM benefits. So held the court of appeals
in Corouthers v. Doe."3 Corouthers brought a John Doe action seeking
recovery for injuries she sustained when she allegedly struck a pole
extending several feet from a stationary pickup truck. Plaintiff's UM
carrier asserted the incident was not covered because Corouthers was
not injured by physical contact with a motor vehicle."4  Corouthers'
insurance policy defined an uninsured motor vehicle as "a land motor
vehicle or trailer of any type . . . which is a hit-and-run vehicle whose
operator or owner is unknown and which hits or causes an accident
resulting in bodily injury or property damage without hitting: (i)
you."" r) The policy further provided that a noncontact accident must
be corroborated by an eyewitness. The court of appeals held the policy
was unambiguous and that a pedestrian injured by walking into a
stationary object protruding out of the back of a parked vehicle cannot
obtain UM benefits because a stationary vehicle cannot be a "hit-and-
run" vehicle." 6 In addition, the court found the object protruding from
the back of the truck was not itself a "vehicle.""' Thus, under the
terms of the policy and O.C.G.A. section 33-7-11(b), Corouthers was not
entitled to UM benefits because she had no contact with an uninsured
motor vehicle and had no corroboration by an eyewitness." 8

In Finch v. Doe,"' the court of appeals held an injured party is not
precluded from bringing an action against "John Doe" when he knows
the identity of the owner of the offending vehicle. 2 ' Finch was injured
in a collision caused by an unknown hit-and-run driver. Finch wrote
down the tag information and provided it, along with a description of the
vehicle, to the investigating police officer. The police were able to
identify the registered owner of the vehicle, but that person never
responded to any correspondence sent by the police. Finch filed a
lawsuit against "John Doe" and served copies on his UM carriers. The

112. Id.
113. 244 Ga. App. 491, 536 S.E.2d 165 (2000).
114. Id. at 492, 536 S.E.2d at 166.
115. Id. at 493, 536 S.E.2d at 166.
116. Id., 536 S.E.2d at 167.
117. Id. at 493-94, 536 S.E.2d at 167.
118. Id. at 494, 536 S.E.2d at 167.
119. 247 Ga. App. 298, 543 S.E.2d 105 (2000).
120. Id. at 300, 543 S.E.2d at 106.
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carriers moved for summary judgment on the ground that a "John Doe"
action was improper because the identity of the driver was known. 121

The court of appeals found that although Finch knew the identity of the
owner of the vehicle, there was no evidence proving who was actually
driving the vehicle at the time of the collision. 2 2 The court held that
O.C.G.A. section 33-7-11 requires only that either the owner or operator
of a motor vehicle be unknown and that a "John Doe" action is proper
even if the plaintiff knows the identity of the owner, but not the operator
of the vehicle.

123

c. Resident Relative. In Georgia Farm Bureau Mutual Insurance Co.
v. Wilkerson, 24 the court of appeals was called upon to determine
whether the identification of a primary driver on an insurance policy is
the equivalent of identifying that driver as a "named insured." Georgia
Farm Bureau issued multiple policies of motor vehicle insurance to
Kathy McDowell and Glenn Wilkerson. McDowell and Wilkerson are the
parents of Eric and Brian Wilkerson. McDowell and Wilkerson live
separately and their sons live with their father. The policy issued to
Kathy McDowell identifies Eric Wilkerson as the "number one driver" of
the insured vehicle. Eric's younger brother, Brian, was in a collision
while driving a truck owned by his father and insured by Georgia Farm
Bureau. Georgia Farm Bureau paid UM benefits to Brian under the
policies issued to his father. Brian then brought an action for declarato-
ry judgment against Georgia Farm Bureau to determine whether he was
entitled to UM benefits under the policy issued to his mother. The
parties stipulated Brian would be an "insured" under the policy if his
brother Eric is considered a "named insured" under the policy. Although
the declaration pages for the policy listed only Kathy McDowell as the
named insured, Wilkerson contended that Eric Wilkerson was also a
"named insured" because the term was not defined in the policy and Eric
Wilkerson was identified on the declaration pages as driver o1.

"
)125

The court of appeals held the absence of a definition does not make the
policy ambiguous and identifying authorized drivers is not the equiva-
lent of identifying additional "named insureds." 126 Thus, the court

121. Id. at 298-99, 543 S.E.2d at 105.
122. Id. at 299, 543 S.E.2d at 106.
123. Id.
124. 250 Ga. App. 100, 549 S.E.2d 740 (2001).
125. Id. at 100-02, 549 S.E.2d at 741-42.
126. Id. at 101, 549 S.E.2d at 742.
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found Kathy McDowell was the only named insured and reversed the
summary judgment granted to Wilkerson by the trial court.'27

2. Procedure

a. Joinder of Cross-Claim. O.C.G.A. section 33-7-11(f) provides a
right of subrogation to a UM carrier to the extent that payments are
made to its insured. 12

1 When a UM carrier participates in a motor
vehicle accident case, it may join its statutory right of subrogation by
filing a cross-claim against an uninsured or underinsured motorist.'29

In State Farm Mutual Automobile Insurance Co. v. Wright,"0 the court
of appeals held that a UM carrier did not waive its cross-claim for
subrogation by a failure to pursue the claim until after a verdict in the
main action.' 3 ' Wright sued Miller for injuries arising from a motor
vehicle collision. Miller was underinsured, and State Farm was served
as Wright's UM carrier. At trial, Wright was awarded a verdict in
excess of Miller's liability limits, and State Farm sought to have a
judgment on the cross-claim entered by the. trial court. The trial court
concluded that State Farm waived its cross-claim for subrogation by not
pursuing it during trial. State Farm appealed the trial court's determi-
nation of its cross-claim. 3 ' The court of appeals held that State
Farm's cross-claim for subrogation ripened when it paid the judgment
amount to its insured.' 3' Furthermore, once the judgment was satis-
fied by payment, no issue remained for resolution, and State Farm was
entitled to judgment on its cross-claim."'

b. Service and Limitations. It is no surprise the court of appeals was
called upon again to determine whether a plaintiff properly served an
uninsured motorist carrier within the applicable limitations period.
During this survey period, both of the cases decided by the court of
appeals involved renewal actions.

In Allstate Insurance Co. v. Baldwin,"5 plaintiff brought an action
against the tortfeasor whose insurance carrier became insolvent during
the pendency of the suit. Allstate, plaintiff's uninsured motorist carrier,

127. Id. at 102, 549 S.E.2d at 742.
128. O.C.G.A. § 33-7-11(f) (2000 & Supp. 2001).
129. See id.
130. 245 Ga. App. 493, 538 S.E.2d 147 (2000).
131. Id. at 495, 538 S.E.2d at 150.
132. Id. at 493-94, 538 S.E.2d at 148.
133. Id. at 495, 538 S.E.2d at 149.
134. Id. at 495-96, 538 S.E.2d at 149-50.
135. 244 Ga. App. 664, 536 S.E.2d 558 (2000).
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was not served in the original action. Plaintiff voluntarily dismissed his
action against the tortfeasor without prejudice and then brought a new
suit against Allstate only. Allstate moved for summary judgment,
arguing the action was not a proper renewal action because it was not
filed against the original defendant. The trial court allowed plaintiff to
add the tortfeasor as a defendant and denied Allstate's motion for
summary judgment.136 The court of appeals reversed, holding that a
valid renewal action requires the new case to be substantially the same
as the original as to the essential parties, and the renewal statute may
not be used to suspend the running of the statute of limitations as to
defendants different from those originally sued.137 The attempted
renewal action did not include claims against the only party to the
original case; therefore, it was not a valid renewal action and thus, there
was no valid action to which the tortfeasor could be added as a
defendant.138

In Malave v. Allstate Insurance Co.,"' a claim was brought against
a known uninsured tortfeasor without serving plaintiff's uninsured
motorist carrier. When the original action was dismissed without
prejudice, a renewal action was timely refiled and plaintiff perfected
service upon his UM carrier, Allstate. The trial court granted Allstate's
motion to dismiss on the grounds it had not been served within the two
year limitations period or at any time during the pendency of the first
lawsuit despite the fact plaintiff knew defendant was uninsured.14
The court of appeals, relying upon supreme court precedent,"' held an
uninsured motorist carrier is properly served in a renewal action even
if it had not been served in the original action.' Accordingly, the
court of appeals reversed the trial court's dismissal of Allstate from the
renewal action. 4 3

c. Set-off The "Reimbursement Statute," O.C.G.A. section 33-24-
56.1,144 does not apply to an uninsured motorist carrier's set-off for
medical payments made to its insured according to the court of appeals

136. Id. at 664-65, 536 S.E.2d at 559.
137. Id. at 666, 536 S.E.2d at 560.
138. Id.
139. 246 Ga. App. 783, 541 S.E.2d 420 (2000).
140. Id. at 783-84, 541 S.E.2d at 421.
141. See Stout v. Cincinnati Ins. Co., 269 Ga. 611, 502 S.E.2d 226 (1998); United States

Fid. & Cas. Co. v. Reid, 268 Ga. 432, 491 S.E.2d 50 (1997).
142. 246 Ga. App. at 785, 541 S.E.2d at 422.
143. Id. at 786, 541 S.E.2d at 422.
144. O.C.G.A. § 33-24-56 (2000 & Supp. 2001).
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decision in Yates v. Dean. 145 Clayton and Deborah Yates, along with
three children, sued Robert Dean for injuries sustained in an automobile
collision. Plaintiffs served State Farm Mutual Automobile Insurance
Company as their uninsured motorist carrier. State Farm answered in
the name of Dean and cross-claimed against him. During the trial, State
Farm presented evidence outside the presence of the jury showing the
extent of its payments for the Yateses' medical bills. After the jury
returned a verdict in favor of plaintiffs, State Farm contended it was
entitled to write-off the amount it had previously paid toward plaintiffs'
medical bills. The Yateses raised various objections to the write-off
claim by State Farm, all of which the court rejected. 146 First, the court
held that O.C.G.A. section 33-24-56.1 does not apply to these circum-
stances. " 7 The reimbursement statute is applicable only in cases
involving settlement. In addition, a write-off for medical payments is
not a "reimbursement."14 Next, the court held State Farm's claim for
a set-off was not required to be asserted in the answer or pretrial
order. 149 Rather, the court held this issue "is simply a reason for
reducing the amount of a verdict so that the plaintiff does not recover
more than the amount of actual damages." 5 ° The court rejected
additional evidentiary and procedural objections raised by the Yateses
and affirmed the judgment of the trial court, allowing State Farm to
reduce the amount it owed plaintiffs under the UM coverage by the
amount of medical bills it had previously paid."'

V. DIVERSE TOPICS OF HEALTH, LIFE, AND DISABILITY POLICIES

In Georgia Life & Health Insurance Guaranty Ass'n v. Gilman Paper
Co. Deferred Compensation Savings & Investment Plan,'52 we learned
that if one holds an unallocated annuity contract and is seeking benefits
from a guaranty fund, it pays to be a Georgian. This case arises out of
the insolvency of Executive Life, a competitive source of annuities in the
late 1980s. The court enforced O.C.G.A. section 33-38-2(a), 153 Limita-
tions on Benefits, "to persons who are the contract holders and who...

145. 244 Ga. App. 333, 535 S.E.2d 335 (2000).
146. Id. at 333-35, 535 S.E.2d at 335-36.
147. Id. at 334, 535 S.E.2d at 336.
148. Id.
149. Id. at 334-35, 535 S.E.2d at 336.
150. Id. at 335, 535 S.E.2d at 336.
151. Id.
152. 249 Ga. App. 767, 549 S.E.2d 751 (2001).
153. O.C.G.A. § 33-38-2 (2000 & Supp. 2001).
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[a]re residents."154 The plan simply does not afford benefits to non-
Georgia residents where the annuities are unallocated.

Sophisticated attempts to avoid coverage were rejected in several court
of appeals opinions. In Hinkle v. Woolever,15 5 a change in beneficiary
was deemed when "the insured has done substantially all that is
required of him, or all that he is able to do" and all that remains to be
done is a ministerial act on the part of the carrier. 56 This matter
arose out of a divorce granted on April 7, 1999, the terms of which did
not take the form of a final judgment until August 11, 1999, some eleven
days after the policyholder's death. This case established an exception
to the general rule.1 5 7

Connell v. Guarantee Trust Life Insurance Co.158 judicially defined
"treatment" (not defined in the policy) as something done in the
application of the curative arts and, therefore, diagnostic work would not
be included.15 The carrier attempted to avoid payment for treatment
occurring fifty-two weeks beyond the initial diagnosis of the kidney
stones, when its policy provided payment for "within fifty-two (52) weeks
from the date of ... first treatment for sickness." 6 ' These decisions
were balanced out by the court prohibiting an insured, anxious to
become disabled, from coverage, through alleged pleas of oral assurances
which would have "trumped" multiple controlling documentation.'

As elsewhere in the law, class and "impact" litigation was seen in the
health and life insurance area. The Eleventh Circuit Court of Appeals,
in an esoteric opinion concerning a fine point of remand law, ultimately
held a district court is prohibited from considering the effect of an
amendment, after removal, which would lower the jurisdictional amount
of the claim and, therefore, arguably, divest the court's jurisdiction upon
earlier removal. 162 In Poore v. American-Amicable Life Insurance Co.
of Texas,"a plaintiff's counsel sought to return to the Superior Court
of Liberty County by dismissing its claim for punitive damages and the

154. 249 Ga. App. at 771, 549 S.E.2d at 755.
155. 249 Ga. App. 249, 547 S.E.2d 782 (2001).
156. Id. at 251,547 S.E.2d at 783 (quoting Maxwell v. Britt, 171 Ga. App. 230, 231,319

S.E.2d 88, 89 (1984)).
157. Id. at 250-51, 547 S.E.2d at 783.
158. 246 Ga. App. 467, 541 S.E.2d 403 (2000).
159. Id. at 470, 541 S.E.2d at 406.
160. Id. at 468, 541 S.E.2d at 404.
161. Swyters v. Motorola Employees Credit Union, 244 Ga. App. 356, 535 S.E.2d 508

(2000).
162. Poore v. American-Amicable Life Ins. Co. of Tx., 218 F.3d 1287 (11th Cir. 2000).
163. 218 F.3d 1287 (11th Cir. 2000).
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district court agreed and obliged with a remand order.'64 The Elev-
enth Circuit reviewed precedent from other circuits and likewise
concluded that 28 U.S.C. § 1447(d) (which provides that an order
remanding "is not reviewable on appeal or otherwise. . .") does not mean
what it says." 5 Remand orders can be reviewed when, and only when,
the "district court acted beyond the scope of its [section] 1447(c)
authority."1"' In short, post removal maneuvering does not affect the
court's jurisdiction, which is fixed at the time of removal.' 67

The Medical Association of Georgia ("MAG") and others again were
instructed that so long as the terms of a doctor's participation in a
reimbursement program are clear and contractual, they will be enforced.
MAG unsuccessfully claimed that notions of fairness and good faith,
from the participant's standpoint, limited a carrier's exercise of its
contract rights to modify payment rates prospectively.6 ' Not unlike
the reception given to a somewhat similar argument made with respect
to participation in the State Medicaid Program in Briarcliiff Haven, Inc.
v. Department of Human Resources of Georgia,"5 9 Blue Cross' 1997
change from fees based upon usual, customary and reasonable fees
usually charged, as opposed to those usually received, was enforced in
the face of a contention that the change was a breach of duty to perform
a contract in good faith. 170 The court noted "Blue Cross did nothing
more than what the contracts and rules expressly allowed.'' The
court did require Blue Cross to divulge the precise methodology used,
because a promise of future compensation must be for an exact amount
or be based upon a formula or method, such that the amount should be
ascertainable.'72 Follow up litigation may be in store, regarding the
factual correctness of the implementation of the formula. 1

In Burger v. Life Insurance Co. of North America ("LINA"),' 74 waiver
was successfully used to repel a negligent insurer's claim to reimburse-
ment arising under a long term group disability policy issued to the

164. Id. at 1289.
165. 28 U.S.C. § 1447 (1994 & Supp. 1999).
166. 218 F.3d at 1291.
167. Id. at 1290.
168. Med. Ass'n of Georgia v. Blue Cross & Blue Shield of Georgia, Inc., 244 Ga. App.

801, 536 S.E.2d 184 (2000).
169. 403 F. Supp. 1355 (N.D. Ga. 1975).
170. Id. at 1364.
171. 244 Ga. App. at 803, 536 S.E.2d at 186.
172. Id.
173. See DHR v. Califano, 446 F. Supp. 404 (N.D. Ga. 1977) (discussing Medicaid

.usual and customary" litigation).
174. 103 F. Supp. 2d 1344 (N.D. Ga. 2000).
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employer by LINA. The insurer accepted premiums and paid benefits
after learning that the policy requirements had been breached without
reserving its rights. The insurer, after making payments for three years,
then tried to have the money refunded.175 The district court held,
under ERISA, that when an insurer sleeps on its rights, the insurer
waives its right for an equitable recovery.176 Waiver does not require
detrimental reliance.

In McAfee v. TransAmerica Occidental Life Insurance Co.,177 the
federal district court held, as a matter of law, that plaintiffs failed to
present any evidence that McAfee's death was caused by accidental
means pursuant to the provisions of an accident and death insurance
policy.178 McAfee was killed in a shoot out with police, and his widow
brought an action seeking to recover under a group policy issued by his
employer.'7 9 The court rejected defendant carrier's attempt to deny
based on a defense of suicide (a modern Butch Cassidy & the Sundance
Kid word picture), but held "to allow the plaintiffs to recover under these
facts would defeat the purpose of accidental life insurance."8 ' The
court looked at the insured's reasonable expectations regarding a
compensable "accident."'8"

VI. COMMERCIAL GENERAL LIABILITY ("CGL") POLICIES

During the survey period, the state and federal courts in Georgia have
had occasion to decide numerous cases involving CGL policies and, in
particular, to construe exclusions contained in such policies in the course
of declaratory judgment actions.

For an insured seeking a defense, perhaps the most interesting of the
cases decided during this period is Edmond v. Continental Insurance
Co. 8' In Edmond the court of appeals found that although an insurer
may have no duty to indemnify its insured based upon the allegations
of the complaint, it still had a duty to defend the insured based upon the
same allegations.'8 3 In the underlying tort litigation, Mr. and Mrs.
Edmond sued Jack Ferguson for injuries Mr. Edmond suffered in a
motor vehicle collision caused, at least in part, by a tree that had fallen

175. Id. at 1345-46.
176. Id. at 1348.
177. 106 F. Supp. 2d 1331 (N.D. Ga. 2000).
178. Id. at 1339.
179. Id. at 1333-34.
180. Id. at 1342.
181. Id. at 1341.
182. 249 Ga. App. 338, 548 S.E.2d 450 (2001).
183. Id. at 341, 548 S.E.2d at 453.
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across a county road. Jack Ferguson was the road superintendent of
Lincoln County and was responsible for maintenance of county roads,
including the removal of fallen trees. On the morning of the incident,
Mr. Ferguson was having coffee at the Fast Times Service Station when
he was notified a tree had fallen on a county road. Instead of reporting
to work immediately, Ferguson continued to drink coffee. The accident
occurred before Ferguson and his crew arrived to remove the tree. 18 4

The Edmonds' complaint alleged Ferguson was negligent in performing
his duties "within his scope of employment with Lincoln County."185

In an amended complaint, the Edmonds asserted Ferguson's failure to
timely report for work and remain on leisure time was a proximate cause
of the collision. Continental refused to defend Ferguson in the tort
action.'86 The Continental policy contained a business exclusion which
provided there would be no coverage for liability "arising out of or in
connection with a business engaged in by a Covered Person."8 7 The
court analyzed the Edmonds' tort complaint and affirmed the trial
court's determination that Continental would have no duty to indemnify
Ferguson because Ferguson had no duty to remove the tree or warn
about the tree while he was on "personal leisure time" and any duty
Ferguson owed to Edmond regarding removal or warning of the danger
"arose 'out of or in connection with' Ferguson's employment" and,
therefore, fell within the business exclusion in the policy.188

Despite the absence of any potential liability to indemnify Ferguson
for damages awarded to plaintiffs, the court held Continental was
obligated to defend Ferguson in the tort action because the policy
provided the company would defend a claim or lawsuit "even if the claim
or lawsuit proves to be groundless, false or fraudulent."'8 9 This broad
language, the court found, was sufficient to obligate the company to
defend Ferguson in the underlying action even though it would not be
required to indemnify him for any damages awarded.' 90

Practitioners, looking for helpful citations to black letter law on policy
interpretation and construction in the face of potential ambiguities in an
insurance contract, are well advised to review the court of appeals
decision in Georgia Farm Bureau Mutual Insurance Co. v. Meyers.' 9 1

184. Id. at 338, 548 S.E.2d at 451.
185. Id. at 339, 548 S.E.2d at 452.
186. Id.
187. Id. at 341, 548 S.E.2d at 453.
188. Id. (citing Handiboe v. McCarthy, 114 Ga. App. 541, 151 S.E.2d 905 (1966)).
189. Id. at 342, 548 S.E.2d at 454.
190. Id.
191. 249 Ga. App. 322, 548 S.E.2d 67 (2001).
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In that opinion, authored by Judge Eldridge, the court provided a
comprehensive statement of the applicable rules including the general
overriding "reasonable expectations" doctrine that "[an insurance]
contract should be construed to mean what a reasonable person in the
insured's position would understand the terms to mean."192 In Meyers
the court considered potentially conflicting endorsements in the policy
and found the existence of an ambiguity regarding coverage. 19 3

Applying the cited principles of insurance contract construction, the
court of appeals affirmed the trial court's judgment for defendant
insured because of the ambiguity.19 4

A district court opinion authored by Judge Marvin Shoob provides an
interesting analysis of what constitutes "advertising injury" in a CGL
policy. In Interface, Inc. v. Standard Fire Insurance Co.," the court
held an insurer must defend its insured in a copyright infringement
action when the allegedly infringing products were advertised in
promotional and marketing materials. 196  The insurers disclaimed
coverage on the ground the advertising of allegedly infringing products
was only a "mechanism by which the infringement is exploited" and not
the cause of the real injury, which they contended was a loss of
sales.'9 7 The court rejected this contention and found the advertise-
ments themselves were an independent source of infringement and
injury." Because the underlying complaint alleged damages from the
advertising as well as other damages, and because that claim fell well
within the policy definition of "advertising injury" as "caused by an
offense committed in the course of advertising your goods, products, or
services," the court held the insurer owed a duty to defend the infringe-
ment litigation filed against Interface, Inc."

This survey period also was balanced by some insurer-friendly
decisions. For instance, in Bituminous Casualty Corp. v. Northern
Insurance Co. of New York,2"' the court applied a "business risk"
exclusion in a CGL policy issued to a general contractor and determined
the insurer had no obligation to defend or indemnify its insured for
property damage caused by the negligence of its insured in the

192. Id. at 324, 548 S.E.2d at 69.
193. Id.
194. Id., 548 S.E.2d at 69-70.
195. No. 1:99-CV-1485-MHS, 2000 U.S. Dist. LEXIS 14019, at *1 (N.D. Ga. Aug. 10,

2000).
196. Id. at *6.
197. Id. at *8.
198. Id.
199. Id. at *2.
200. 249 Ga. App. 532, 548 S.E.2d 495 (2001).
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construction of a home. °1 The general contractor, Triad, was hired to
construct a home. Due to alleged negligence in the work performed by
Triad, significant damage was done to the home in a rain storm during
construction. Triad was insured by both Bituminous and Northern at
the time of the underlying event. When Triad was sued by the
homeowner, Bituminous defended the case but Northern refused to do
so. Bituminous brought this action for contribution against Northern.
Northern disclaimed coverage based upon an exclusion for property
damage to the part of the property on which operations are being
performed if the property damage arises out of those operations.
Bituminous claimed the exclusion did not apply because the damages
were sustained in other parts of the property beyond that on which
Triad was working, citing precedent involving contractors having less
comprehensive responsibilities in their projects. °2 The court, however,
relying upon the earlier case of Sapp v. State Farm Fire & Casualty
Co.,203 held "'[tihe coverage applicable under the CGL policy is for tort
liability for injury to persons and damage to other property, and not for
contractual liability of the insured for economic loss because the product
or completed work is not that for which the damaged person bar-
gained. '' 20 4 The case involved the former, for once.

In Wilson Industrial Electric, Inc. v. Cincinnati Insurance Co. ,205 the
court of appeals held a "products-completed operations hazard" exclusion
is not ambiguous and cannot be construed to provide coverage for a
product liability claim that alleges the insured's product lacked a safety
mechanism that was not designed into, requested for, and/or sold with
the product.0 6 The "products-completed operations hazard" provision
of the policy excluded coverage for "'bodily injury' and 'property damage'
occurring away from premises you own or rent and arising out of 'your
product' or 'your work' except (1) products that are still in your physical
possession; or (2) Work that has not yet been completed or aban-
doned."2 0 7  Because manufacturing of the product at issue, a stone-
cutting saw, was complete (even though arguably still "defective" for
products liability purposes) and the saw was delivered and assembled,
and because no safety guard was included in the specifications for the

201. Id. at 533, 548 S.E.2d at 498.
202. Id., 548 S.E.2d at 497.
203. 226 Ga. App. 200, 486 S.E.2d 71 (1997).
204. Bituminous, 249 Ga. App. at 534, 548 S.E.2d at 497 (quoting Sapp v. State Farm

Fire & Cas. Co., 226 Ga. App. 200, 204, 486 S.E.2d 71, 75 (1997)).
205. 246 Ga. App. 90, 539 S.E.2d 612 (2000).
206. Id. at 91, 539 S.E.2d at 613.
207. Id.
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saw, the court held the policy exclusion was unambiguous and could not
be construed so as to provide coverage for completed products that were
allegedly "incomplete" because of the absence of a needed safety
mechanism. 2° 8

In Pacific Employers Insurance Co. v. Cesnik,209 the Eleventh Circuit
Court of Appeals held a church's insurance policy, which provided
coverage for bodily injury and property damage, did not provide any
coverage for claims arising out of an adoption because the cause of action
was for breach of contract.21 The Cesniks sued Edgewood Baptist
Church and its employees alleging breach of contract and violations of
the Racketeer Influenced and Corrupt Organizations Act ("RICO
Act").211 The court first found that RICO claims could not be covered
under the policy because they arose out of alleged intentional conduct
and therefore could not result from an "occurrence" as defined in the
policy.212 The court further held that claims for mental and emotional
pain are not covered by a policy that defines "'bodily injury"' as "'bodily
harm, sickness or disease.""'2 3  Finally, the court held, although the
complaint could be read to include a claim for "bodily injury," any
possible tort claim for bodily injury was time barred and not consid-
ered.214 The remaining complaint alleged only damages arising from
breach of contract (along with the RICO violations), which were not
covered, even though those contractual damages were for bodily injury.

VII. UMBRELLA COVERAGE-SEXUAL HARASSMENT COVERAGE

In responding to the Eleventh Circuit's question, the Supreme Court
of Georgia limited the "arising out of and in the course of employment"
exclusion and established sexual harassment coverage under an
umbrella policy.2"' Transferring the reasoning from workers' compen-
sation cases to general liability insurance, the court found that sexual
harassment does not "arise out of' employment. Citing and discussing
Murphy v. ARA Services,216 the court reiterated that only injuries that
arise from the peculiar nature of employment were deemed to arise "out

208. Id. at 92, 539 S.E.2d at 614.
209. 219 F.3d 1328 (11th Cir. 2000).
210. Id. at 1331.
211. 18 U.S.C. §§ 1961-1968 (1994 & Supp. 1997, 1998 & 1999).
212. 219 F.3d at 1331.
213. Id. (citing Anderson v. S. Guar. Ins. Co., 235 Ga. App. 306, 508 S.E.2d 726, (1998)).
214. Id.
215. See SCI Liquidating Corp. v. Hartford Fire Ins. Co., 272 Ga. 293, 526 S.E.2d 555

(2000), affd, 215 F.3d 1216 (11th Cir. 2000).
216. 164 Ga. App. 859, 298 S.E.2d 528 (1982).
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of' employment.2 17 Sexual harassment, generally, is not one of those
relationships.

VIII. ENVIRONMENTAL COVERAGE

Demonstrating, again, that late notice of occurrence may be a carrier's
best defense to an environmental claim in Georgia, the trial court's sua
sponte grant of summary judgment to the carrier for breach of notice of
occurrence was affirmed over a litany of objections in Plantation Pipeline
Co. u. Royal Indemnity Co. 21

" The insured addressed two adjacent
property owner claims within a year of an initial leak; the third property
owner's complaint, twenty-five years later, prompted the insured to
notify its carrier.2 9 First, noting that the timeliness of the notice of
an event or occurrence is typically a question for the factfinder, the court
of appeals rejected the following arguments in upholding the trial court's
sua sponte grant of summary judgment.220  The court rejected the
insured's claim that an alleged "doctrine of trivial occurrence" excused
timely reporting.21 The very releases the insured took twenty-five
years earlier demonstrated its knowledge that more claims could arise
from the occurrence. More importantly, the insured's purported excuse
overlooked the carrier's contractual right to have a reasonably prompt
opportunity to investigate. Additionally, even assuming the insured
correctly concluded it was not at fault, the releases it took clearly
documented it foresaw a reasonable likelihood of future damage.
Continuing, the court rejected the insured's claim that an unreported
federal precedent somehow bound this court not to consider "extrinsic
facts" (i.e., beyond the underlying complaint) in assessing coverage.2 22

This suggested rule would be contrary to existing Georgia precedent,
which not only allows, but requires, consideration of "true facts" alleged
by the insured. Lastly, the court rejected the suggestion that there may
have been other separate leaks from the leak which occurred in
1968.223 The court felt the trial court's link of all harm to the original
1968 leak was sufficient.224 This opinion adds further support for the
wisdom of promptly disclosing and reporting potential environmental

217. 272 Ga. App. at 294, 526 S.E.2d at 557.
218. 245 Ga. App. 23, 537 S.E.2d 165 (2000).
219. Id. at 24, 537 S.E.2d at 166.
220. Id. at 25, 537 S.E.2d at 167.
221. Id. at 26, 537 S.E.2d at 168.
222. Id. at 28, 537 S.E.2d at 169.
223. Id. at 29, 537 S.E.2d at 170.
224. Id.
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claims to all potential carriers as soon as possible, for real fear of
forfeiture of coverage as again occurred in this case.

Judge Thomas Thrash thoroughly analyzed potential coverage
"triggers" in Arrow Exterminators v. Zurich American Insurance Co. &
TIG.2" Judge Thrash's "educated guess" was that the so called
"manifestation trigger" (which would essentially convert policies into
claims made policies) would ultimately be rejected by the Georgia courts
in favor of the "continuous coverage trigger" (whereby all policies in
effect from the initial environmental exposure, through and including
manifestation or when damage occurs and that damage is discovered, all
provide coverage and share the loss). Because the Supreme Court of
Georgia did not take the opportunity to decide the appropriate trigger
in Boardman Petroleum, Inc. v. Federated Mutual Insurance Co.,226

speculation continues regarding what the trigger for environmental
coverage really is in Georgia. Judge Thrash has cast his lot with that
of Judge Dudley Bowen, who opted earlier for the continuous trigger in
Briggs & Stratton Corp. v. Royal Globe Insurance Co.22' The court
noted that absent a specific provision articulated in an insurance
contract saying that an "occurrence" requires actual discovery, it does
not.22 The Supreme Court of Georgia still has the opportunity to
"trump" the growing body of persuasive precedent rejecting the
manifestation trigger in favor of the continuous trigger.

IX. DIRECT ACTIONS

In Dundee Mills, Inc. v. John Deere Insurance Co. ,229 the Georgia
Court of Appeals held a motor carrier's insurance company could not be
joined as a party defendant with its insured.23

' The court based its
decision on several points, including primarily that the direct actions
statute, O.C.G.A. section 46-7-12,231 does not apply to a cause of action
that arises out of interstate commerce. In addition, plaintiff failed to
plead and prove the liability insurance policy was approved by the Public
Service Commission as required by O.C.G.A. section 46-7-12(e). 23 2

Because no judgment was entered against the insured, the court applied

225. 136 F. Supp. 2d 1340 (N.D. Ga. 2001).
226. 269 Ga. 326, 498 S.E.2d 492 (1998).
227. 64 F. Supp. 2d 1346 (M.D. Ga. 1999).
228. 136 F. Supp. 2d at 1349.
229. 248 Ga. App. 39, 545 S.E.2d 604 (2001).
230. Id. at 42, 545 S.E.2d at 607.
231. O.C.G.A. § 46-7-12 (1992 & Supp. 2001).
232. 248 Ga. App. at 40, 545 S.E.2d at 606.
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the general rule precluding direct actions against insurance companies
and affirmed the summary judgment granted to John Deere.13

1

X. EXTRACONTRACTUAL LIABILITY

Extracontractual liability continues to be one of the most active areas
in Georgia insurance law. Allegations of cavalier handling of insurance
disputes have caused more insurers to face extracontractual claims. The
General Assembly doubled the first party "bad faith" penalty to up to
fifty percent and included attorney fees for the first time in Georgia." 4

Additionally, it extended a third party "bad faith" extracontractual
remedy to automobile property damage claimants.2 35

In an en banc consideration of the viability of a punitive damage claim
arising in the handling of a third party liability action, a majority of the
court of appeals found sufficient evidence to require Progressive to face
a jury on a punitive damages claim, despite, or perhaps because of, the
carrier's view that the file was "humorous."3 ' This opinion includes
detailed factual recitation of the exchanges between the third party
victim and the adverse party's carrier over the amount of a property
damage claim, and later, the wrongful removal of the salvage and the
loss of certain personal property as the result of the unauthorized
conversion of the salvage. The court's repeated reference to the claims
adjuster's cavalier attitude seemed to doom Progressive to face a
punitive damage claim, even though it eventually paid its entire policy
limits.3 The court found that insurers, like other creditors (such as
banks) who continue to hold property, knowing that doing so is wrong,
demonstrate by clear and convincing evidence the level of misconduct
necessary to authorize punitive damages under O.C.G.A. section
51-12-5.1(b).2 38 Attitude does matter!

Similarly, the court of appeals made good on its promise that "'it is not
a universal truth in insurance disclosure matters that all is well that
ends well.' 239 The court authorized the third party claimant to pursue
consequential damages as a result of alleged fraud in procurement of a
contract, while allowing the claimant to affirm the contract and keep the

233. Id. at 42, 545 S.E.2d at 607.
234. O.C.G.A. §§ 33-4-6 to -7 (2000 & Supp. 2001).
235. Id.
236. Jerrell v. Classic Ins. Co., 246 Ga. App. 565, 541 S.E.2d 53 (2000).
237. Id. at 569, 541 S.E.2d at 56.
238. O.C.G.A. § 51-12-5.1 (2000 & Supp. 2001).
239. Merritt v. State Farm Mut. Auto. Ins. Co., 247 Ga. App. 442, 446, 544 S.E.2d 180,

184 (2000) (quoting Parris v. State Farm Mut. Auto. Ins. Co., 229 Ga. App. 522, 526, 494
S.E.2d 244, 247 (1997)).
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initial consideration (settlement) given.24
" The court reviewed the

competing claims of inadvertent, as opposed to deliberate, nondisclosure
of an additional one million dollar umbrella insurance policy. Distin-
guishing Parris v. State Farm,241 wherein the third-party claimant had
produced no evidence showing the insurance carrier would have settled
sooner or the outcome would have been different if the true policy
information had been furnished, the court found there was sufficient
evidence in this record to authorize an extracontractual remedy.242

The court found, for purposes of the motion, that when one is not able
to satisfy a condition precedent due to failure to exercise good faith, the
prevention of the performance of that stipulation of the contract estops
defendant (State Farm) from setting up the failure of a condition
precedent (settlement was contingent upon the insurance limits being
accurately disclosed).243 Once by the hurdle of failure to satisfy a
condition precedent, the court considered whether there was sufficient
damage alleged. Unlike Parris, the court found ajury could conclude the
claimant lost the use of the increment of money over the amount of the
originally disclosed limits and there was sufficient precedent in the state
to establish damages for loss of use of money.244

Through legislation sponsored by the Speaker, the General Assembly
also weighed in on the remedies available against recalcitrant insurers
and eventually passed Georgia laws. The Speaker and others originally
proposed House Bill 478, which would have totally decapped the penalty
for "bad faith" refusal in the first party context and, additionally, would
have provided a broad remedy under the Uniform Claims Settlements
Practices Act.245 Through compromise, the House produced less radical
changes whereby extracontractual remedies are significantly strength-
ened. First, under O.C.G.A. section 33-4-6, the first party extracontrac-
tual remedy or penalty is raised from twenty-five percent to fifty percent
or five thousand dollars, whichever is greater, and payment after sixty
days of demand or opinion by expert witnesses2 46 would not be defens-

240. 247 Ga. App. at 447-48, 544 S.E.2d at 185.
241. 229 Ga. App. 522, 494 S.E.2d 244 (1997).
242. 247 Ga. App. at 446, 544 S.E.2d at 182.
243. Id. at 447, 544 S.E.2d at 185.
244. Id. at 448, 544 S.E.2d at 185.
245. House Bill 478, after compromise and changes, was eventually passed by the

House and adopted by the Senate. This bill struck O.C.G.A. section 33-4-6 and replaced
it with O.C.G.A. sections 33-4-6 to -7.

246. See Wallace v. State Farm Mut. Auto. Ins. Co., 247 Ga. App. 95, 539 S.E.2d 509
(2000); Shaffer v. State Farm Mut. Auto. Ins. Co., 246 Ga. App. 244, 540 S.E.2d 227 (2000)
(immunity from bad faith afforded by an independent medical examination, in light of new
O.C.G.A. section 33-4-6, "nor shall the testimony or opinion of an expert witness be the sole
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es as a matter of law to a claim of bad faith. Additionally, the claimant
should notify the Commissioner of Insurance and the Consumers
Insurance Advocate within thirty days of such actions. Perhaps more
importantly, on the third party front, the General Assembly has
established "an affirmative duty to adjust [automobile property damage
losses] fairly and promptly, to make a reasonable effort to investigate
and evaluate the claim, and, where liability is reasonably clear, to make
a good faith effort to settle."247 As with new O.C.G.A. section 33-4-6,
a penalty of up to fifty percent of liability or five thousand dollars,
whichever is greater, and reasonable attorney fees, are the potential
bounties offered the successful claimant. A similar sixty day period to
adjust, with immunity, is afforded. A bifurcated proceeding before the
same tort jury is used to establish the damages, if an amount equal to
or greater than the claimant's demand is first returned by the jury. The
General Assembly's initiatives in this area should be carefully watched
next year.

basis for summary judgment or directed verdict on the issue of bad faith," effective July
1, 2001).

247. See O.C.G.A. § 33-4-7 (2000 & Supp. 2001).
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