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Of the domestic relations appellate cases decided during the survey
period,1 twenty-seven are digested here. The legislature enacted the
Uniform Child Custody Jurisdiction Enforcement Act2 to address the
implementation and enforcement of child custody orders. The appellate
courts similarly focused on issues involving children as well as a range
of other domestic relations topics.

I. DIVORCE: PROCEDURE

The supreme court addressed several issues concerning procedure in
a divorce case. In Bonner v. Bonner,' the supreme court held that the
husband's signing of a settlement agreement did not waive his rights to
service of process or objections to venue.4 The husband acknowledged
service of the complaint; however, he was not served with a copy of the
summons as required by section 9-11-4 of the Official Code of Georgia
Annotated ("O.C.G.A.") of the Civil Practice Act.5 Even though the
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1. This survey chronicles developments in Georgia domestic relations law from June
1, 2000 to May 31, 2001.

2. O.C.G.A. §§ 19-9-40 to -51, 19-9-61 to -70, 19-9-81 to -97 and 19-9-101 to -104(2001).
These code sections went into effect July 1, 2001, and repealed the Uniform Child Custody
Jurisdiction Act, formerly O.C.G.A. sections 19-9-40 to -64 (2001).

3. 272 Ga. 545, 533 S.E.2d 72 (2000).
4. Id. at 545-47, 533 S.E.2d at 73-74.
5. O.C.G.A. § 9-11-4(d) (2001).
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husband had entered into a settlement agreement, he moved to dismiss
the wife's divorce action based on lack of service and improper venue.6

The trial court rejected the husband's motion to dismiss on both
grounds, finding the failure to serve a summons harmless error because
the husband filed an answer.7 "[Slervice of a petition to which no
[summons] is attached where [summons] had not been waived, as
distinguished from the waiver of all further service, is not service of
[summons] and would not give the court jurisdiction to render judgment
therein."8 The acknowledgement of service did not contain a provision
waiving service of the summons. The wife's failure to serve the husband
with a copy of the summons, therefore, was fatal.9 The trial court's
ruling that the entry of the settlement agreement was a waiver of the
venue objection was also reversed."0 The husband's answer timely
raised the venue objection."

The high court considered application of the long-arm statute in
Strickland v. Strickland.2 The parties married in Georgia in 1978 and
moved to North Carolina where the husband was stationed with the
United States Marines. The parties continued to list the husband's
mother's address in Georgia as their official residence for income tax
purposes for many years. When the parties purchased a residence in
North Carolina in 1995, they changed their official state of residence to
North Carolina. When the parties separated in 1999, the wife moved
back to Georgia and the husband stayed in North Carolina until
eventually moving to Wisconsin. The wife filed an action for separate
maintenance that she later amended to include a claim for divorce.
Thereafter, the husband was served in Wisconsin with both pleadings.'"

The long-arm statute confers personal jurisdiction over a nonresident
defendant in domestic relations cases where the nonresident defendant
"maintains a matrimonial domicile in [Georgia] at the time of the
commencement of th[e] action or, if the defendant resided in [Georgia]
preceding the commencement of the action, whether cohabiting during
that time or not."' 4 Because the husband never physically resided in
Georgia during the marriage, the supreme court found the husband did

6. 272 Ga. at 545, 533 S.E.2d at 73.
7. Id.
8. Id. at 548, 533 S.E.2d at 75 (citing Jones v. Jones, 209 Ga. 861, 76 S.E.2d 801

(1953)).
9. Id. at 546, 533 S.E.2d at 74.

10. Id., 533 S.E.2d at 73-74.
11. Id., 533 S.E.2d at 73.
12. 272 Ga. 855, 534 S.E.2d 74 (2000).
13. Id. at 855-56, 534 S.E.2d at 75.
14. O.C.G.A. § 9-10-91(5) (2001).
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not have the requisite minimum contacts 15 necessary for Georgia courts
to assume personal jurisdiction over him. 6

In Lucas v. Lucas,17 the supreme court addressed the issue of notice
of the final trial. The wife filed for divorce, and the husband acknowl-
edged service but did not file responsive pleadings. While the case was
pending, both parties continued to reside in the marital residence.
Several months later, the police were called during an altercation
between the parties, and the husband was taken into custody. The wife,
with no notice to the husband or his counsel, obtained both a protective
order and a final judgment in the divorce case. The husband's motion
to set aside the divorce or to have a new trial based on lack of notice was
denied by the trial court.'" The supreme court affirmed, holding the
husband's failure to file defensive pleadings a waiver of any right to
notice of the final trial. 9 The majority distinguished the facts from
Green v. Green,2" in which the supreme court reversed a divorce decree
obtained without notice to a pro se defendant." In Lucas Justice
Carley, joined by Chief Justice Benham, wrote a concurring opinion
stating that while the wife's counsel's failure to notify the husband's
counsel was within the law, it "may have exceeded the bounds of
professional and ethical conduct governing attorneys."22  Justice
Hunstein, in her dissent, found the "lack of fundamental fairness at the
heart of this case" demanded the trial court to set aside the judgment.2 3

In Hussey v. Hussey,24 the trial court considered the right to open and
conclude closing arguments. The husband filed for divorce and sought
an equitable division of the marital property. The wife filed a counter-
claim seeking the additional relief of alimony and damages. Subsequent
to the presentation of evidence at trial, the wife's counsel moved for a
directed verdict on the issue of divorce, which was granted. The parties
also came to an agreement on the property division, leaving only the
issue of alimony to be decided by the jury. The wife's counsel's request
to open and conclude closing arguments was denied by the trial court.

15. The "minimum contacts" standard was set forth by the United States Supreme
Court in International Shoe v. Washington, 326 U.S. 310, 316 (1945), and adopted by
Georgia in Smith v. Smith, 254 Ga. 450, 452, 330 S.E.2d 706, 709 (1985).

16. 272 Ga. at 857, 534 S.E.2d at 76.
17. 273 Ga. 240, 539 S.E.2d 807 (2000).
18. Id. at 240, 539 S.E.2d at 808.
19. Id.
20. 263 Ga. 551, 437 S.E.2d 457 (1993).
21. Id. at 458-60, 437 S.E.2d at 552-55.
22. 273 Ga. at 242, 539 S.E.2d at 810 (Benham, C.J. & Carley, J., concurring).
23. Id. at 244, 539 S.E.2d at 811 (Hunstein, J., dissenting).
24. 273 Ga. 735, 545 S.E.2d 880 (2001).

2001]



MERCER LAW REVIEW

The jury awarded the wife damages but not alimony.25 Because the
wife had the burden of proof on her claim for alimony, the appellate
court held she was entitled to open and conclude closing arguments to
the jury.26 Even though the husband claimed the wife was not entitled
to alimony, "an attempt to negate a claim for alimony does not shift the
burden of proof to the party contesting alimony."27

II. DIVORCE: EVIDENCE

The supreme court clarified some rules of evidence in its recent
decisions. In Woodruff v. Woodruff,2" the court examined the Child
Hearsay Statute,29 which provides a hearsay exception for statements
by a child concerning physical abuse. At trial the wife in Woodruff was
allowed to use this hearsay exception over the husband's objections to
introduce out of court statements by the parties' children concerning
alleged abuse by the husband. 0 Although the Georgia Child Hearsay
Statute provides an exception to the rule against hearsay, the supreme
court held the exception does not apply unless the declarant is both
available and competent to testify.3 1  In criminal cases, children
claiming abuse are statutorily deemed to be competent;32 however,
there is no such rule in civil cases.33 Because there was no evidence
that the Woodruffs' children were either available or competent to
testify, the hearsay exceptions did not apply.3 4

In McGinn v. McGinn,35 the supreme court reversed the trial court's
refusal to grant a motion to compel the discovery of evidence.36 After
the husband filed for divorce, the wife counterclaimed seeking custody,
child support, alimony, and an equitable division of marital property.
The wife sought discovery relating to a family trust in which the
husband was one of the trustees and one of the beneficiaries. The trust
was funded by stock in a private business owned by the husband's
family.37 The trial court ruled the corpus of the trust was not subject

25. Id. at 735-36, 545 S.E.2d at 881-82.
26. Id. at 736, 545 S.E.2d at 881-82.
27. Id., 545 S.E.2d at 882.
28. 272 Ga. 485, 531 S.E.2d 714 (2000).
29. O.C.G.A. § 24-3-16 (2001).
30. 272 Ga. at 486, 531 S.E.2d at 715.
31. Id.
32. O.C.G.A. § 24-9-5(b) (1995).
33. 272 Ga. at 487, 531 S.E.2d at 716.
34. Id.
35. 273 Ga. 292, 540 S.E.2d 604 (2001).
36. Id. at 294, 540 S.E.2d at 606.
37. Id. at 292, 540 S.E.2d at 604-05.
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to the wife's claims, but the supreme court disagreed.38 While the
corpus was the husband's separate property and not subject to equitable
division,39 the husband's separate estate could be considered in
determining the award of alimony and child support; 0 therefore, the
wife should have been allowed to proceed with her requests for
discovery.41

III. CHILD CUSTODY: DIVORCE

The supreme court issued two decisions concerning the trial court's
discretion in determining child custody. In Urquhart v. Urquhart,42

each parent sought custody of the parties' minor child. The court
appointed a guardian ad litem who employed a custody evaluator. Both
the guardian and the evaluator recommended the wife receive custody;
however, the trial judge awarded custody to the husband. The trial
court expressly rejected a joint custody arrangement because of the
parties' inability to communicate and cooperate with each other.43 The
supreme court held there was evidence to support the trial court's
decision, therefore the decision was affirmed.44

The supreme court reached a different conclusion in Woodruff v.
Woodruff45 in which the mother alleged that the father sexually
molested the children. Although an investigation ensued, the father was
never charged with a crime. During the divorce case, the mother was
unable to present any probative evidence 46 of abuse.47 The trial court,
however, decided the best interest of the children would be served by the
children having no contact at all with the father.48 "The express policy
of this state is to allow visitation rights to divorced parents who have
demonstrated the ability to act in their minor children's best interests

Therefore, only in exceptional circumstances should the non-

38. Id. at 293-94, 540 S.E.2d at 605.
39. See Stokes v. Stokes, 246 Ga. 765, 273 S.E.2d 169 (1980) (holding separate property

is not subject to equitable division).
40. See O.C.G.A. § 19-6-1 (1999) (alimony); O.C.G.A. § 19-6-15(b)(3) (1999) (child

support).
41. 273 Ga. at 293, 540 S.E.2d at 606.
42. 272 Ga. 548, 533 S.E.2d 80 (2000).
43. Id. at 549, 533 S.E.2d at 81.
44. Id. at 550, 533 S.E.2d at 82.
45. 272 Ga. 485, 531 S.E.2d 714 (2000).
46. As discussed above, the supreme court held hearsay statements were inadmissible

even under the Child Hearsay Statute, O.C.G.A. section 24-3-16 (2001).
47. 272 Ga. at 485-86, 531 S.E.2d at 715.
48. Id.
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custodial parent be denied the right of access to his child."49 Without
any probative evidence of the alleged molestation, the trial court abused
its discretion in denying visitation to the father.50

IV. CHILD CUSTODY: NONPARENTS

Custody cases brought by third parties (parties other than the
biological parents) continue to be a contested issue in the courts. In
Clark v. Wade,51 relatives of the children sought custody from the
children's respective fathers. In each case the trial court held "the-best-
interest-of-the-child" standard unconstitutional due to the fundamental
rights of the parents and therefore awarded custody in each case to the
father.5 2 The supreme court reversed both cases by interpreting the
statute to require "clear and convincing evidence that the child will
suffer physical or emotional harm if custody were awarded to the
biological parent. Once this showing is made, the third party must then
show that an award of custody to him or her will best promote the
child's welfare and happiness."53

The supreme court also applied the best interest standard in a custody
action between the paternal grandmother and the maternal uncle. In
Stills v. Johnson,54 the biological father legitimated the child even
though he was incarcerated before the child's birth. After the mother's
death, the child went to live with the maternal grandmother, who sought
custody of the child. Upon receiving notice of the maternal grandmoth-
er's action, the father signed a document relinquishing custody to the
paternal grandmother. A maternal uncle was substituted as a party
when the maternal grandmother died while the case was pending.55

The trial court found custody of the child vested with the father upon
the mother's death" and therefore, the father's relinquishment of
custody to his own mother gave the paternal grandmother a superior
legal right of custody. Therefore, the trial court held the maternal uncle
had the burden of proving the paternal grandmother to be unfit.5" The
majority opinion of the supreme court disagreed. 8 Legal custody

49. Id.
50. Id. at 486, 531 S.E.2d at 715.
51. 273 Ga. 587, 544 S.E.2d 99 (2001). This case was decided with the companion case,

Driver v. Raines, 273 Ga. 587, 544 S.E.2d 99 (2001).
52. 273 Ga. at 587, 544 S.E.2d at 100.
53. Id. at 599, 544 S.E.2d at 108.
54. 272 Ga. 645, 533 S.E.2d 695 (2000).
55. Id. at 645-46, 533 S.E.2d at 697.
56. O.C.G.A. § 19-9-2 (1999).
57. 272 Ga. at 647, 533 S.E.2d at 698.
58. Id. at 649, 533 S.E.2d at 700-01.
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cannot be conferred by private contract, only through a court order."9

The father's voluntary agreement did not make the paternal grandmoth-
er a "parent" under Georgia law, and the trial court erred in treating the
paternal grandmother as such.6 ° Thus, there was no presumption in
favor of the paternal grandmother as a result of the father's choice; the
paternal grandmother and the maternal uncle were on equal legal
footing.

61

V. CHILD CUSTODY: MODIFICATION

The appellate courts continue to examine the discretion of trial courts
in custody modification cases. In Green v. Krebs,62 the mother had
custody of the parties' two minor children. Since the divorce, the
children began to spend as much as eighty percent of their time at their
father's residence due to the mother's business travel. When the father
filed the modification action, the mother began strictly enforcing the
original custody order. Because the mother travelled often, the children
were spending much of their time with the maternal grandparents. The
children were frequently absent from or tardy to school while in the
mother's care, but this was not the case while in the father's care. The
father was personally involved in the children's education and activities,
but the mother was not because of her travel schedule. The trial court
modified the custody order in favor of the father.63 When there is
evidence to support the trial court's decision, the appellate courts will
not interfere with the trial court's exercise of discretion; therefore, the
trial court's decision was affirmed.64

Although O.C.G.A. sections 19-9-1 and 19-9-365 expressly eliminate
the trial courts' discretion in determining physical custody in cases
where children fourteen and over have made a custodial election, the
court of appeals, in Walker v. Walker,6 6 held the statutes do not remove
the trial courts' discretion to determine legal custody.6 The trial court
remains governed by the best-interest-of-the-child standard when
deciding legal custody issues. 8

59. Id.
60. Id., 533 S.E.2d at 699.
61. Id., 533 S.E.2d at 699-700.
62. 245 Ga. App. 756, 538 S.E.2d 832 (2000).
63. Id. at 757-59, 538 S.E.2d at 834-36.
64. Id.
65. O.C.G.A. § 19-9-1, -3 (1999).
66. 248 Ga. App. 177, 546 S.E.2d 315 (2001).
67. Id. at 177, 546 S.E.2d at 317.
68. Id.
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In cases in which there is no election by the child, the court retains
discretion to make the custody decision, however, the court's discretion
is not without limits. In Gordy v. Gordy,69 the father sought to modify
the divorce decree that awarded physical custody to the mother.70 A
change of custody may be based on a showing of changed circumstances
affecting the child.71 In Gordy the trial court did not make any
findings of changed circumstances, and the court of appeals remanded
the case for findings of fact.72

When determining if a change of circumstances has occurred, the trial
court's discretion does have limitations. In Helm v. Graham,73 custody
was awarded to Helm pursuant to the parties' 1995 divorce. In 1997
Graham sought to modify custody. Although the trial court noted
numerous deficiencies in the children's care by Helm, the trial court
allowed the children to remain with Helm but cautioned Helm to remedy
her conduct. Graham filed a second modification action when Helm
announced she was taking the children to North Carolina to live with
her new husband. Because the evidence showed the mother's deficien-
cies had been remedied, the changed circumstances were the mother's
remarriage and planned relocation.74 Neither of these circumstances
can justify a modification of custody;75 nor was the trial court entitled
to rely on the evidence of parental deficiencies that existed before the
prior modification order.7 6

VI. CUSTODY: ENFORCEMENT

The court of appeals issued two opinions determining the appropriate-
ness of the trial courts' remedies in contempt of child custody cases. In
Stewart v. Stewart,77 the father was awarded primary custody of the
minor child. After the mother moved to Texas, she would purchase
airline tickets to enable the child to come to Texas to visit her. When
the father repeatedly failed to send the child to Texas, the mother had
the father held in contempt. When the father continued to refuse to
send the child to Texas, the mother filed a second contempt action. The

69. 246 Ga. App. 802, 542 S.E.2d 536 (2000).
70. Id. at 802, 542 S.E.2d at 537.
71. Id. at 803, 542 S.E.2d at 537.
72. Id.
73. 249 Ga. App. 126, 547 S.E.2d 343 (2001).
74. Id. at 127-29, 547 S.E.2d at 344-46.
75. Ormandy v. Odom, 217 Ga. App. 780, 781, 459 S.E.2d 439, 440 (1995) (holding

relocation and remarriage alone without more are not enough to authorize a change in
custody).

76. 249 Ga. App. at 130 n.11, 547 S.E.2d at 347 n.11.
77. 245 Ga. App. 20, 537 S.E.2d 157 (2000).
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trial court modified the visitation provisions, requiring the father to
transport the child to Texas at his own expense and the mother to
transport the child back to the father at her expenseY.7  The appellate
court rejected the father's argument that the remedy was an improper
modification of child support.79 While it is true the trial court cannot
modify child support in the context of a contempt action,80 the trial
court is permitted to modify visitation.8 The court held the transporta-
tion costs were payments to facilitate visitation and not child support;
therefore, the trial court acted within its discretion.82

The court of appeals, however, reached a different conclusion in
McCall v. McCall.8" After the divorce decree was entered awarding
custody to the mother, the father filed a contempt action alleging the
mother was interfering with his visitation rights. The trial court found
the mother in contempt and modified the visitation schedule. The court
also gave the father equal access to the children's school and medical
records and allowed him to select a psychologist for the children. 4

While the trial court had the authority to modify visitation in a
contempt case,8 5 the trial court could not modify the legal custody
provisions of the divorce decree. 6

VII. CUSTODY: ATTORNEY FEE AWARDS

The court of appeals heard two appeals relating to the awards of
attorney fees in custody modification cases. In Walker v. Walker, the
father sought to modify custody based on the elections of the parties' two
children. He also sought child support from the mother, which she
contested. 88 "Attorney fees are not awardable in an action seeking
change of custody by the noncustodial parent, even where child support

78. Id. at 20-21, 537 S.E.2d at 158.
79. Id. at 21, 537 S.E.2d at 158-59.
80. DHR v. Gould, 222 Ga. App. 489, 490, 474 S.E.2d 682, 683-84 (1996).
81. 245 Ga. App. at 21, 537 S.E.2d at 158 (citing Blalock v. Blalock, 247 Ga. 548, 277

S.E.2d 655 (1981)).
82. Id. at 21-22, 537 S.E.2d at 158-59.
83. 246 Ga. App. 770, 542 S.E.2d 168 (2000).
84. Id. at 771-72, 542 S.E.2d at 169.
85. Id. at 772,542 S.E.2d at 170 (citing O.C.G.A. § 19-9-1(b) and Blalock v. Blalock, 247

Ga. 548, 277 S.E.2d 655 (1981)).
86. Id. (citing Harper v. Smith, 261 Ga. 286, 404 S.E.2d 120 (1991) and Martin v.

Buglioli, 185 Ga. App. 702, 365 S.E.2d 866 (1988)).
87. 248 Ga. App. 177, 546 S.E.2d 315 (2001).
88. Id. at 177, 546 S.E.2d at 316,
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is also sought."89 The award of attorney fees to the mother, therefore,
was reversible error.9"

Similarly in Glaza v. Morgan,91 the appellate court reversed the
award of attorney fees.92 The mother filed a modification action
seeking to modify the parties' joint custody arrangement and seeking to
reduce the time the children spent with their father. The father filed a
counterclaim seeking to increase the amount of time he had with the
children. The mother also filed a contempt action that was not litigated
because the mother filed the same action in a different county. The trial
court gave the mother some of the relief she sought and gave the father
some of the relief he sought. Subsequently, each party made a request
for attorney fees for frivolous litigation. The trial court ordered "relative
equities would be best served" by awarding the mother $2,498 in fees.93

Because each party received some relief, neither party's action could be
deemed as frivolous. 94 Because the mother's contempt action was not
litigated, the attorney fee award was not justified under O.C.G.A. section
19-6-2(a). 95 Absent any statutory basis to authorize the attorney fee,
the award was reversed.9 6

VIII. CHILD SUPPORT

Both appellate courts were also faced with cases concerning the
propriety of child support orders. In Mooney v. Mooney,9' the court of
appeals affirmed the trial court's grant of summary judgment, which in
effect dismissed a promissory estoppel case.9" While the parties were
married, they began providing the care for their grandchild. When the
parties divorced, neither their settlement agreement nor their divorce
decree addressed custody or support for the grandchild. Six years later,
the former wife sued the former husband for child support under the
theory of promissory estoppel. The trial court dismissed the action for
failure to state a claim;99 however, the court of appeals reversed,0 0

89. Id. at 180, 546 S.E.2d at 318.
90. Id.
91. 248 Ga. App. 623, 548 S.E.2d 389 (2001).
92. Id. at 625, 548 S.E.2d at 391.
93. Id. at 623-24, 548 S.E.2d at 390.
94. Id.
95. Id. at 625, 548 S.E.2d at 391.
96. Id.
97. 245 Ga. App. 780, 538 S.E.2d 864 (2000).
98. Id. at 780, 538 S.E.2d at 866.
99. Id. at 780-81, 538 S.E.2d at 866.

100. Mooney v. Mooney, 235 Ga. App. 117, 508 S.E.2d 766 (1998) (holding plaintiffhad
set out a cause of action which would entitle her to relief because of her detrimental
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holding the estoppel claim was properly pled.1"' After further discov-
ery in the case, the former husband successfully moved for summary
judgment.1

1
2  In the case's second trip to the court of appeals, the

appellate court affirmed the grant of summary judgment.103 The
appellate court noted the former wife's affidavit and deposition
testimony were in conflict and should therefore be construed against
her."° Moreover, the appellate court found no evidence of any specific
promise to provide support for the grandchild and agreed with the trial
court that "a statement that one will help another is too vague and
indefinite to meet the formal requisites for a contract between the
parties."0 5

The amount of child support ordered by the trial courts continues to
be an appellate concern. In Urquhart v. Urquhart,'° the supreme
court reversed the child support order because the trial court did not
make any of the requisite findings required by the child support guide-
lines. 1 7 The case was remanded to the trial court to make written
findings regarding the gross income of the payor and a determination as
to whether there were any special circumstances to warrant deviating
from the guideline amount of support.10 8 In Russ v. Russ,10 9 the
supreme court reversed the trial court's failure to enter a child support
order." The husband was served with a complaint for divorce but did
not file any responsive pleadings and did not participate in the litigation.
The husband's whereabouts, income, and place of employment were
unknown at the time of trial."' The supreme court held the trial court
erred by concluding it had no basis on which to determine a child
support order."2  Because trial courts "may use earning capacity
rather than gross income"' to determine the amount of child sup-

reliance on the defendant's repeated promises to financially support her child).
101. 245 Ga. App. at 781, 538 S.E.2d at 866.
102. Id.
103. Id. at 780, 538 S.E.2d at 866.
104. Id. at 781, 538 SE.2d at 867 (citing Prophecy Corp. v. Charles Rossignol, Inc., 256

Ga. 27, 343 S.E.2d 680 (1986)).
105. Id. at 782, 538 S.E.2d at 867.
106. 272 Ga. 548, 533 S.E.2d 80 (2000).
107. Id. at 550, 533 S.E.2d at 82.
108. Id.
109. 272 Ga. 438, 530 S.E.2d 469 (2000).
110. Id. at 440, 530 S.E.2d at 471.
111. Id. at 438-39, 530 S.E.2d at 470.
112. Id. at 440, 530 S.E.2d at 470-71.
113. O.C.G.A. § 19-6-15 (1999).
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port,""4 the case was remanded for a determination of child sup-
port.

115

In Cromer v. Denmark,"6 the supreme court held a portion of a lump
sum workers' compensation settlement was gross income for purposes of
determining child support."7 The parties' divorce decree required the
father to provide child support in the amount of $100 per week or thirty-
two percent of his gross income, whichever amount was greater. The
father settled a workers' compensation claim for a lump sum amount of
$40,000."s Because a workers' compensation settlement cannot
include an amount for pain and suffering,"9 only the amounts desig-
nated as attorney fees or future medical expenses are not considered a
part of gross income.120 In this case, the supreme court determined
$27,230.62 should be considered in the father's gross income."'

IX. EQUITABLE DIVISION

An area of domestic relations law that continues to get little attention
from the legislature and appellate courts is the area of equitable division
of property. The supreme court, however, did address the equitable
division of property in Morrow v. Morrow.22 The parties in Morrow
divorced in 1988, and the husband was awarded real property in North
Carolina subject to a lien in favor of the wife. The husband was in the
process of improving the property when the parties remarried in 1990.
During their second marriage, both parties contributed physical labor
and financial resources to improvements on the property. In 1998 the
wife filed for divorce again and sought an equitable division of the North
Carolina property.'2 ' The husband contended the property was his
separate property due to the earlier divorce decree. 124 The trial court
determined the appreciation of the property's value was attributable
largely to marital efforts and monies. After determining the value of the
property and crediting the husband with various amounts, the trial court

114. 272 Ga. at 439, 530 S.E.2d at 470 (citing Duncan v. Duncan, 262 Ga. 872, 426
S.E.2d 857 (1993)).

115. Id. at 440, 530 S.E.2d at 471.
116. 273 Ga. 290, 540 S.E.2d 183 (2001).
117. Id. at 291, 540 S.E.2d at 184.
118. Id. at 290, 540 S.E.2d at 184.
119. Doss v. Food Lion, 267 Ga. 312, 313, 477 S.E.2d 577, 578 (1996).
120. 273 Ga. at 291, 540 S.E.2d at 184.
121. Id.
122. 272 Ga. 557, 532 S.E.2d 672 (2000).
123. Id. at 557, 532 S.E.2d at 673.
124. Id. at 558, 532 S.E.2d at 673. See Moore v. Moore, 249 Ga. 27, 287 S.E.2d 185

(1982).
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equally divided the balance of the equity between the parties.'25 The
supreme court held the husband failed to carry his burden of showing
the trial court erred.'26 Because the husband did not provide any proof
of the property's value at the time the parties remarried,1 27  the
appellate court was not in a position to second-guess the trial court's
exercise of discretion. 128

X. FAMILY VIOLENCE

The court of appeals issued opinions on several cases involving family
violence actions. In Davis-Redding v. Redding,129 the appellate court
considered the issue of venue and held that in cases in which the
defendant has left the county containing the family home and has not
declared an intention to permanently remain in a different county, venue
is proper in either county. 3° In Suarez v. Halbert,' the appellate
court held the purpose of an award of attorney fees is to bring about a
cessation to domestic violence;3 2 therefore, an award of fees to a
nonprevailing party would be inconsistent with this purpose. 33 The
relative financial positions of the parties should not be a consideration
in deciding whether to award fees to a party.34

In Duggan v. Duggan-Schlitz,35 the court of appeals held that when
a party has obtained a six-month temporary protective order under the
Family Violence Act,136 and that party wants to make the order
permanent, the filing of the motion must be made before the end of the
six-month period, 137 but the trial court has discretion to continue a
hearing on the motion beyond the six-month period. 13  In Sasser v.
Adkinson,'39 the court of appeals held a trial court was without

125. 272 Ga. at 558-59, 532 S.E.2d at 674.
126. Id.
127. Id. at 558, 532 S.E.2d at 674.
128. Id. at 559, 532 S.E.2d at 674.
129. 246 Ga. App. 792, 542 S.E.2d 197 (2000).
130. Id. at 794, 542 S.E.2d at 197-98.
131. 246 Ga. App. 822, 543 S.E.2d 733 (2000).
132. Id. at 824-25, 543 S.E.2d at 735 (citing O.C.G.A. § 19-13-4(a)(10) (2001)).
133. Id. at 825, 543 S.E.2d at 735.
134. Id., 543 S.E.2d at 736.
135. 246 Ga. App. 127, 539 S.E.2d 841 (2000).
136. O.C.G.A. § 19-13-1 (2001).
137. Id. § 19-13-4.
138. 246 Ga. App. at 127-28, 539 S.E.2d at 841-42.
139. 245 Ga. App. 719, 538 S.E.2d 800 (2000).
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authority to modify an order of incarceration for violations of a family
violence order outside the term of court. 140

XI. MARITAL TORTS

Marital torts continue to be an increasingly common topic addressed
in the appellate courts. In Cavin v. Brown,' the court of appeals
affirmed the ex-wife's damage awards against the ex-husband and his
current girlfriend.4 The ex-husband was in contempt for failure to
pay child support in 1985. A second finding of willful contempt was
entered in 1998. When the ex-wife began making demands that the ex-
husband accelerate his repayment of the court-determined arrearage, the
ex-husband transferred his only asset of significant value, an improved
piece of real property, to his girlfriend. The ex-wife sued both the ex-
husband and the girlfriend, claiming the conveyance was fraudulent.
Both defendants claimed the conveyance was in satisfaction of loans
made from the girlfriend to the ex-husband. Bank statements did not
support that loans were made. Tax documents showed the defendants
treated the conveyance as a gift. No evidence of the promissory notes
between the defendants was ever presented. The trial court found the
transfer was fraudulent and set aside the deed. The trial court awarded
the ex-wife damages and attorney fees for abusive litigation.14 The
court of appeals found the facts supported the trial court's order,
including the award of attorney fees for abusive litigation. 44  The
court of appeals found the ex-husband's appeal failed to raise any
colorable argument and assessed a penalty for frivolous appeal.145

In two other cases, the court of appeals addressed the application of
the doctrine of interspousal tort immunity.146  In Fleming v. Flem-
ing,4" the appellate court found the doctrine to be inapplicable. 148

Just prior to the wife filing for divorce, the husband admittedly took
stock certificates owned in the wife's exclusive name and redeemed the
stocks by forging the wife's name without permission. The wife added
a tort claim for conversion to her complaint for divorce. Using the
criminal definition of conversion, the trial court held an action for

140. Id. at 720, 538 S.E.2d at 801.
141. 246 Ga. App. 40, 538 S.E.2d 802 (2000).
142. Id. at 40, 538 S.E.2d at 803.
143. Id. at 40-41, 538 S.E.2d at 804.
144. Id. at 40, 538 S.E.2d at 803.
145. Id. at 44, 538 S.E.2d at 807.
146. O.C.G.A. § 19-3-8 (1999).
147. 246 Ga. App. 69, 539 S.E.2d 563 (2000).
148. Id. at 70-71, 539 S.E.2d at 565.
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conversion could not be sustained with relation to property owned by a
spouse.'49 The court of appeals held there was a difference between a
criminal action and tort claim.150 When there is no marital harmony
to be preserved and there is no possibility of collusion between the
spouses, interspousal tort immunity is not a bar to an action.'5

In Bassett v. Harrington,52 however, the court of appeals held
interspousal immunity did apply.5 3 Prior to the parties' marriage, the
wife sued the husband for damages she sustained in an automobile
accident while a passenger in his vehicle.' Although the injury and
the filing of the suit occurred prior to the parties' marriage, this did not
prevent the application of the defense. 55 The doctrine of interspousal
immunity is designed to prevent marital discord as well as "nonadver-
sarial suits [that] ... would be fraudulent, collusive, or frivolous." 56

All of the concerns that support having interspousal immunity as a
defense were present in this case.5 7

XII. CONCLUSION

The appellate courts addressed a range of domestic issues from basic
divorce procedure to family torts. The legislature continued to focus
almost exclusively on custody matters. Efforts continue to encourage the
legislature to enact legislation that would provide direct appeals in at
least certain domestic relations cases. Efforts also continue to seek
legislation addressing the growing problem of relocation in child custody
cases. Neither effort appears poised for any quick results.

149. Id. at 69, 539 S.E.2d at 564.
150. Id. at 70, 539 S.E.2d at 564.
151. Id. at 70-71, 539 S.E.2d at 565.
152. 247 Ga. App. 425, 543 S.E.2d 798 (2000).
153. Id. at 426, 543 S.E.2d at 799.
154. Id. at 425, 543 S.E.2d at 798-99.
155. Id. at 426, 543 S.E.2d at 799.
156. Id.
157. Id.
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