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I.

INTRODUCTION

This Article surveys criminal law in Georgia for the reporting period
June 1, 2000 to May 31, 2001. By survey, we mean that we combed the
hundreds of opinions that our appellate courts produced this year and
selected for inclusion only those cases that expanded the law in some
area, overruled case law, struck down a statute, or struck us as so

entertaining that we couldn't leave it out. Thus, our caveat:

This

Article in no way supplants the careful and detailed case-specific
research that must be done in actual cases to find the appropriate law
for the situation at hand.
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PRETRIAL ISSUES

Demurrers

Careless drafting of charging documents by prosecutors and haphazard
review of them by defense lawyers allow many defendants to be tried on
imperfect accusations and indictments. In State v. Jones,' the court of
appeals upheld the trial court's granting of a special demurrer when the
accusation alleged Jones's failure to heed a police officer's signal to stop
his car, but failed to say how the officer gave the signal.2 The statute
3
sets forth several ways in which an officer may signal a citizen to stop.
Because a person may commit the crime in more than one way, the
accusation should have specifically informed the defendant in which way
the statute had been violated.4
The authors note thaL this imperfection often appears in accusations
and indictments in drug cases. The Official Code of Georgia Annotated
("O.C.G.A.") section 16-13-30 sets forth ten situations that constitute a
drug crime.5 For example, the authors have encountered many drug
cases in which the charging document alleges the offense of "sale" of a
controlled substance, but then describes the defendant's actions in a
variety of ways including possession, possession with intent to distribute,
distribution, or having a controlled substance under one's control. Such
a broad charging document begs for a special demurrer to be filed.
B.

Venue

The murky "slight evidence" standard for proving venue has finally
been abolished.
In Jones v. State,6 the Georgia Supreme Court
"disapproved" of the slight evidence standard of proof for establishing
venue' that had previously been set forth in Minter v. State.8 Once a
plea of not guilty has been entered, the State must prove at trial each
and every element of the crime, including venue, beyond a reasonable
doubt.' The supreme court recognized that the slight evidence exception

1.
2.
3.
4.
5.
6.
7.
8.
9.

246 Ga. App. 482, 540 S.E.2d 622 (2000).
Id. at 483, 540 S.E.2d at 623.
See O.C.G.A. § 40-6-395(a) (2001).
Jones, 246 Ga. App. at 483, 540 S.E.2d at 623.
O.C.G.A. § 16-13-30 (1999).
272 Ga. 900, 537 S.E.2d 80 (2000).
Id. at 900, 537 S.E.2d at 82.
258 Ga. 629, 373 S.E.2d 359 (1988).
Jones, 272 Ga. at 901-02, 537 S.E.2d at 83.
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to the State's burden of proof will no longer be recognized in any appeal
from a judgment of conviction.'0
C.

Search and Seizure

Each year the courts face scores of appellate cases involving alleged
violations of defendants' expectations of privacy. Very seldom do the
cases result in the announcement of a new principle of law. More often
they involve the application of established principles to old facts or,
sometimes, a slight variation of the same facts. Rather than review
them all this year, we invite the reader to consult the following opinions
produced this year in the area of searches and seizures: State v.
Causey" (articulable suspicion); Taylor v. State 2 (articulable suspicion/evading roadblock); Vaughn v. State3 (articulable suspi14
cion/suspicious activity in a suspected drug area); McBride v. State
(articulable suspicion/turn signal); Johnson v. State 5 (articulable
suspicion where officer recognized driver from previous stop involving
suspended license); State v. Murphy 6 (articulable suspicion where
officer stops vehicle based on possible equipment violations, but fails to
investigate the equipment after the stop); Emery v. State17 (automobiles); Duke v. State18 (automobile stop); State v. Burnett 9 (confiden21
20
tial informant); Thrner v. State (consent search); State v. Alexander22
(eluding roadblock/undermining officer credibility); State v. Forehand
(emergency ordinance); State v. Peterson23 (exigent circumstances);
Patman v. State24 (plain feel/probable cause to search person); State v.
Staley25 (probable cause); State v. Jones26 (probable cause to arrest);
28
Barraco v. State27 (probable cause to search person); Montero v. State

10. Id. at 903, 537 S.E.2d at 83-84.
11. 246 Ga. App. 829, 540 S.E.2d 696 (2000).
12. 249 Ga. App. 733, 549 S.E.2d 536 (2001).
13. 247 Ga. App. 368, 543 S.E.2d 429 (2000).
14. 246 Ga. App. 151, 539 S.E.2d 201 (2000).
15. 246 Ga. App. 197, 540 S.E.2d 212 (2000).
16. 246 Ga. App. 246, 540 S.E.2d 231 (2000).
17. 249 Ga. App. 114, 548 S.E.2d 23 (2001).
18. 247 Ga. App. 512, 544 S.E.2d 201 (2001).
19. 249 Ga. App. 334, 548 S.E.2d 443 (2001).
20. 246 Ga. App. 49, 539 S.E.2d 553 (2000).
21. 245 Ga. App. 666, 538 S.E.2d 550 (2000).
22. 246 Ga. App. 590, 542 S.E.2d 110 (2000).
23. 273 Ga. 657, 543 S.E.2d 692 (2001).
24. 244 Ga. App. 833, 537 S.E.2d 118 (2000).
25. 249 Ga. App. 207, 548 S.E.2d 26 (2001).
26. 245 Ga. App. 763, 538 S.E.2d 819 (2000).
27. 244 Ga. App. 849, 537 S.E.2d 114 (2000).
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(probable cause/withdrawal of consent); Bragg v. State29 (reliability of
informant); Henderson v. State3" (scope of traffic stop); Powell v.
State3 l (search incident to arrest); Christopher v. State3 2 (search warrant/probable cause); Roberson v. State3 (search warrants/failure to
disclose informant's deal with government); Dean v. State4 (sufficiency
of motion to suppress); Smith v. State3 1 (suspicious vehicle/what
constitutes flight for purposes of valid seizure); Barnett v. State36 (Terry
patdown and authority to order out of car, show hands, and forcibly
remove from car); Tran v. State37 (tip from known informant of
unknown reliability); Berry v. State8 (traffic stop/lack of state tag); Bell
v. State 9 (traffic stop/scope of permissible investigation); State v.
Gibbons4 (traffic stop/scope of permissible investigation); State v.
Sims41 (traffic stop/scope of permissible investigation); State v. Mallard42 (vehicle stop after leaving premises where warrant about to be
executed/good faith exception not applicable in Georgia); State v.
Shephard43 (warrantless entry).
D. Custodial Statements-Hope of Benefit
Suppose the defendant has invoked his right to the assistance of
counsel in response to his Miranda warnings during a custodial
interrogation by police.44 Suppose also that the officer told the accused
that he could change his mind and give a statement without counsel if
held that this did not47
he desired.45 Suppose that the court of appeals
4
constitute a violation of Edwards v. Arizona and Hicks v. State

28.

245 Ga. App. 181, 537 S.E.2d 429 (2000).

29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
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246
245
245
246
248
248
248
248

42.
43.

246 Ga. App. 357, 541 S.E.2d 46 (2000).
248 Ga. App. 433, 546 S.E.2d 823 (2001).

44.

See Miranda v. Arizona, 384 U.S. 436 (1966),
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Ga.
Ga.
Ga.
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Ga.
Ga.
Ga.
Ga.
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430,
278,
796,
862,
534,
263,
613,
717,
153,
874,
254,
859,
277,
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540
540
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546

S.E.2d
S.E.2d
S.E.2d
S.E.2d
S.E.2d
S.E.2d
S.E.2d
S.E.2d
S.E.2d
S.E.2d
S.E.2d
S.E.2d
S.E.2d

121 (2001).
400 (2001).
857 (2000).
206 (2000).
688 (2000).
246 (2000).
517 (2000).
812 (2000).
862 (2000).
664 (2001).
34 (2001).
679 (2001).
47 (2001).

45. See Caldwell v. State, 249 Ga. App. 885, 549 S.E.2d 449 (2001).
46. 451 U.S. 477 (1981).
47. 256 Ga. 266, 347 S.E.2d 589 (1986).
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prohibiting police initiation of further interrogation after an invocation
of Miranda rights. And, finally, suppose that before the incriminating
statements came tumbling out, the officer said things to the accused like
the following:
Tell the truth if you want me to be in a position to say that you
cooperated ....

I am the one who can put in a word for you ....

You

can still help yourself by telling the truth .... I am the one who can
you can talk to that might be
put you in touch with other people
48
willing to help you, like the GBI.

Surely, you say, the court of appeals ruled that these comments held out
the slightest hope of benefit in violation of O.C.G.A. section 24-3-50, and
thus defendant's incriminating answers should have been excluded from
trial.4 9 Well, you would be wrong, according to the court in Caldwell v.
State. ° We wonder: What other reasonable meaning could Caldwell
have attached to the officer's comments other than that
5 1 "help" meant
something beneficial to Caldwell's possible punishment?
III.

DISCOVERY

Request for Continuance
Under the Criminal Discovery Act,52 a reciprocal obligation on the
State and the defense requires them to provide "the names, current
locations, dates of birth, and telephone numbers" of their respective
witnesses-in the case of the State, no later than ten days before
trial.5 3 The statute, according to the supreme court in State v. Dickerson,5 4 imposes a duty on the producing party to acquire the information.5 Saying that the information "is not in my possession" will not
cut it.5" Moreover, if the State fails to provide such identifying
information about its witnesses, the defendant must request a continu-7
ance in order to preserve the error, something Dickerson failed to do.1

A.

48.
49.
50.
51.
52.
53.
54.
55.
56.
57.

See Caldwell, 249 Ga. App. at 888, 549 S.E.2d at 453.
See O.C.G.A. § 24-3-50 (1995).
249 Ga. App. 885, 549 S.E.2d 449 (2001).
For a similar result, see Davis v. State, 245 Ga. App. 508, 538 S.E.2d 159 (2000).
O.C.G.A. §§ 17-16-1 to -23 (1997).
Id. § 17-16-8(a).
273 Ga. 408, 542 S.E.2d 487 (2001).
Id. at 410, 542 S.E.2d at 490.
See id.
Id. at 411, 542 S.E.2d at 490.
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B.

Witness Statements
The question in Taylor v. State 8 was what the discovery statute5 9
required when it obligated the parties to "produce" written statements
of witnesses the party intended to call at trial.6" Taylor complained
because the State had not allowed him to photocopy witness statements.61 Unlike other parts of the discovery statute, O.C.G.A. section
17-16-7 "does not contain the express language requiring the party in
possession, control or custody of the discoverable statement to allow the
item to be photocopied." 62 Under the rules of statutory construction,
the supreme court concluded that the Legislature deliberately chose to
exclude express language requiring each side to allow the other to copy
its witness statements, especially considering that other parts of the
statute included language pertaining to copying and photographing
documents and things.63 Thus, while the court noted that counsel, as
a professional courtesy, should allow copying of statements, a refusal to
do so would not constitute reversible error.64
Having experienced far too many unnecessary and contentious
discovery disputes, the authors hope that the supreme court's encouragement that lawyers be courteous when it comes to their photocopy
machines will be heeded by all, and that if the Legislature did not
deliberately leave out language concerning copying in O.C.G.A. section
17-16-7, it will add such language soon.
IV.

GUILTY PLEAS

The Georgia Supreme Court in Bazemore v. State65 reversed the
denial of Levon Bazemore's habeas corpus petition, finding that Mr.
Bazemore's 1990 guilty plea was not constitutionally valid 66 under the
mandate of Boykin v. Alabama.6 7 The transcript of the plea hearing
lacked the necessary colloquy by the court in which the pleading
defendant would be advised of the constitutional rights he is waiving
and questioned about the voluntariness of his plea. At the habeas

58.
59.
60.
61.
62.
63.
64.
65.
66.
67.

272 Ga. 562, 532 S.E.2d 669 (2000).
See O.C.G.A. § 17-16-7 (1997).
Taylor, 272 Ga. at 564, 532 S.E.2d at 671.
Id.
Id. See O.C.G.A. § 17-16-7.
272 Ga. at 565, 532 S.E.2d at 671.
Id., 532 S.E.2d at 671-72.
273 Ga. 160, 535 S.E.2d 760 (2001).
Id. at 160, 535 S.E.2d at 761.
395 U.S. 238 (1969).
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hearing, Bazemore's trial counsel testified that he "usually" had a
discussion with his clients about their constitutional rights, but he could
not remember anything about this particular case. Bazemore testified
that he was not advised of his rights or the consequences of his guilty
plea.6 8
The trial court denied the habeas, finding that the trial attorney's
testimony regarding his usual practice and Bazemore's "familiarity" with
the criminal process was sufficient to satisfy the mandate of Boykin.6"
The supreme court disagreed, holding that the trial attorney's inability
to remember anything about the case rendered his conjecture that
Bazemore "knew what he was doing" nothing more than speculation.7 °
With a silent record the State was unable to meet its burden of showing
a knowing and voluntary plea of guilty.7
V.

JURY ISSUES

A.

Batson
The three-step analysis in Batson-like challenges to juror strikes still
causes confusion and a reversal in a handful of cases every year. This
year was no exception. In Williams v. State,7 Antonio Williams, a
black male, used eleven of his twelve peremptory strikes against
potential jurors who were white. The State challenged all eleven strikes.
Through his counsel, Williams gave a race-neutral reason for every
strike. The court did not like the reasons given in three of the eleven
explanations and re-seated those three jurors.7
The court of appeals reversed, pointing out once again the
three-step test for evaluating challenges to peremptory strikes[: (1)] the
opponent of a peremptory challenge must make a prima facie showing
of racial discrimination; [(2)] the burden of production shifts to the
proponent of the strike to give a race-neutral reason for the strike; [and
(3)] the trial court then decides whether the opponent of the strike has
proven discriminatory intent.74

68. Bazemore, 273 Ga. at 161, 535 S.E.2d at 762.
69. Id.
70. Id. at 162, 535 S.E.2d at 762.
71. Id. at 162-63, 535 S.E.2d at 763.
72. 249 Ga. App. 292, 548 S.E.2d 63 (2001).
73. Id. at 293-94, 548 S.E.2d at 65-66.
74. Id. at 293, 548 S.E.2d at 65 (citing Purkett v. Elem, 514 U.S. 765 (1995)) (internal
quotations omitted).
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In Williams the trial court erred by failing to make any determination
of discriminatory intent at step three. The judge simply combined steps
two and three and concluded that because he did not like the factual
basis of the answers given in step two, he would re-seat the jurors. This
shifted the burden to the proponent of the strike to persuade the judge
that he did not strike any jurors with discriminatory intent, rather than
leaving the burden on the opponent of the strike to prove such intent.75
The court of appeals noted that this burden never shifts. 6
The appellate court reminded the trial court that the purpose of the
third step in the analysis
is to determine whether the opponent of the strike, in this case, the
State, has proven discriminatory intent. This analysis involves the
motive of the proponent of the strike. It does not involve the factual
basis of the strike. In fact, a strike may be based on mistake, ignorance, or idiosyncracy, provided that the reason for the strike is
neutral.77
B.

Juror Misconduct

There is a presumption of prejudice to the defendant when an
irregularity in the conduct of a juror is shown and the burden is on the
prosecution to prove beyond a reasonable doubt that no harm occurred,
according to the Georgia Court of Appeals in Buckholts v. State.78 In
Buckholts the defense counsel moved for a mistrial on the basis that she
saw a police officer talking to two of the jurors the day before evidence
opened. The court denied the motion without a hearing. 79 Given the
presumption and the burden concerning juror irregularities, the trial
court abused its discretion, and the appellate court reversed Buckholts's
conviction. 0
In Parker v. State,8 ' Parker's trial counsel received information that
one juror commented to another before deliberations began, "You know
he is guilty, right?"8 2 Counsel did not report this comment until after
the court received the verdict of guilty.83 The court of appeals said this

75.
76.
77.
78.
79.
80.
81.
82.
83.

Id. at 295, 548 S.E.2d at 66.
Id.
Id. at 294, 548 S.E.2d at 66 (citations ommitted).
247 Ga. App. 697, 700, 545 S.E.2d 99, 102 (2001).
Id. at 700, 545 S.E.2d at 102.
Id.
249 Ga. App. 509, 548 S.E.2d 475 (2001).
Id. at 511, 548 S.E.2d at 477.
Id. at 511-12, 548 S.E.2d at 477.
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was too late.84 "'[Trial counsel] cannot remain silent and take the
chances of an acquittal for his client, and upon failure, make it a good
ground for a new trial."'85
C. Charge to the Jury
1. Circumstantial Evidence. The Suggested Pattern Jury
Instructions of the Council of Superior Court Judges states: "Although
there may be exceptions, the Pattern Jury Instructions Committee feels
it is a safer practice to give the circumstantial evidence charge in every
case." 6 That charge sets forth the rule in O.C.G.A. section 24-4-6 that
"[t]o warrant a conviction on circumstantial evidence, the proved facts
shall not only be consistent with the hypothesis of guilt, but shall
exclude every other reasonable hypothesis save that of the guilt of the
accused.""7 Nearly every case involves some circumstantial evidence
and many include nothing but circumstantial evidence. Therefore, this
charge should rarely, if ever, not be given. Yet judges persist in refusing
to give it, and the appellate courts continue to reverse. Burks v. State"5
is yet another example that the failure to give this charge results in "'an
incomprehensible waste of judicial economy.'" 9
2. The Plea of Not Guilty. How many times have practicing
criminal trial lawyers heard a judge say in preliminary instructions to
a jury that the indictment is not evidence of guilt and the defendant's
plea of not guilty is no evidence of his innocence? Such an instruction
is error because a defendant does not bear the slightest burden to
provide evidence of his innocence, even by pleading not guilty.90

3. Deadly Weapon. In Harris v. State,91 the supreme court
announced a new rule of criminal procedure by holding that the
following charge is error:

84. Id. at 512, 548 S.E.2d at 477-78.
85. Id. at 511-12,548 S.E.2d at 478 (alteration in original) (quoting Lyman v. State, 69
Ga. 404, 407(4) (1882)).
86. Council of Superior Court Judges of Georgia, Suggested Pattern Jury Instructions:
Criminal Cases 2:11 (2nd ed. 1999).
87. O.C.G.A. § 24-4-6 (1995).
88. 246 Ga. App. 22, 538 S.E.2d 769 (2000).
89. Id. at 25 n.4, 538 S.E.2d at 772 n.4 (quoting Newsome v. State, 217 Ga. App. 379,
381, 475 S.E.2d 232, 234 (1995)).
90. See Christensen v. State, 245 Ga. App. 165, 169, 537 S.E.2d 446, 451 (2000).
91. 273 Ga. 608, 543 S.E.2d 716 (2001).
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You may infer that a person of sound mind and discretion intends to
accomplish the natural and probable consequences of his intentional
acts, and if a person of sound mind and discretion intentionally and
without justification uses a deadly weapon in the manner in which the
weapon is ordinarily used and thereby causes the death of a human
being, you may infer the intent to kill.92
The rule will be applied to all cases in the "pipeline," those pending on
direct appeal, but will not apply to challenges raised in habeas corpus
petitions.93
VI.

JUDICIAL MISCONDUCT

Judge Fleming violated the statutory prohibition against expressing
an opinion of the defendant's guilt in Paul v. State.94 In this aggravated assault case stemming from a fight in the parking lot of a bar, the
trial judge injected himself into the trial by questioning the witnesses as
he would if he were the prosecutor. He asked the victim to display his
scars to the jury and questioned a state's witness in such a way as to
debunk defendant's claim that he left the bar to comply with the
bartender's closing time announcement rather than fight with the victim.
The trial judge also discredited defendant by questioning him in a
manner to show the jury that he was receiving public assistance,
discredited a defense witness by questioning her about hustling pool, and
questioned the defense's expert witness in such a way as to point out
that post-traumatic stress disorder, a key component of defendant's
psychiatric defense, can be faked. 9
The supreme court held that the trial judge's questioning violated
O.C.G.A. section 17-8-57 by taking a prosecutorial role in the trial of the
case and by intimating his opinions about the credibility of witnesses
and the guilt of the defendant.9 6 More importantly, the court held that
it would adopt the plain error rule in cases like this one, in which the
death penalty is not sought, when the error is a violation of O.C.G.A.
section 17-8-57." So, even though trial counsel failed to preserve this
allegation of error, the court reversed the conviction pursuant to the
9
plain error rule. B

92.
93.
94.
95.
96.
judge
97.
98.

Id. at 609, 543 S.E.2d at 717.
Id. at 610, 543 S.E.2d at 717-18.
272 Ga. 845, 537 S.E.2d 58 (2000).
Id. at 845-47, 537 S.E.2d at 59-60.
Id. at 848, 537 S.E.2d at 60. See O.C.G.A. § 17-8-57 (1997 & Supp. 2001) (error for
to intimate opinion as to what has been proved and guilt of defendant).
272 Ga. at 848-49, 537 S.E.2d at 61.
Id. at 849, 537 S.E.2d at 61.
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CROSS-EXAMINATION-DEFENDANT'S RIGHT TO REMAIN SILENT

The court of appeals reversed the conviction in Gordon v. State99
applying the rule established in Mallory v.State,' which prohibits
any testimony concerning the silence of the accused, even where the
accused received no Miranda warnings and testifies at trial. While a
mistrial need not be declared in every case, it should have been granted
in Gordon's case; the evidence was not overwhelmingly against Gordon
and thus "'it would be naive to suggest that the evidence concerning
defendant's silence
did not weaken defendant's position in the minds of
0
the jurors.'" '°
But defendant in Williams v. State'.. did not fare so well. The
questions by the prosecutor concerning Williams's silence were improper,
and the court gave a curative instruction, as well as asked the jurors if
they could disregard the prosecutor's question.'
In this case, the
court ruled that the trial court0 4did not abuse its discretion in denying
Williams's motion for mistrial.'

VIII.

EVIDENCE

A.

Admissibility of Scientific Evidence
The admissibility of Roche Diagnostic Corporation's OnTrack TesTstik
drug test was again put to the test in Cheatwood v. State. 0 5 Mr.
Cheatwood's probation was revoked based upon a positive test result.
The probation revocation was challenged by an assertion that the test
had not yet reached a scientific stage of verifiable certainty, as the court
of appeals had held on three previous occasions."' InMr.Cheatwood's
case, however, the State introduced expert testimony regarding the
scientific validity of the test that was sufficient to establish its admissibility.'0 7 The test has now been approved.' 0 8

99. 250 Ga. App. 80, 550 S.E.2d 131 (2001).
100. 261 Ga. 625, 409 S.E.2d 839 (1991).
101. 250 Ga. at 83, 550 S.E.2d at 134 (quoting Gibbs v. State, 217 Ga. App. 614, 616,
458 S.E.2d 407, 409 (1995)).
102. 245 Ga. App. 259, 537 S.E.2d 125 (2000).
103. Id. at 262-63, 537 S.E.2d at 129.
104. Id. at 263, 537 S.E.2d at 129.
105. 248 Ga. App. 617, 548 S.E.2d 384 (2001).
106. Id. at 619-20, 548 S.E.2d at 386-87. See Bowen v. State, 242 Ga. App. 631, 531
S.E.2d 104 (2000); Kendrick v. State, 240 Ga. App. 530, 523 S.E.2d 414 (1999); and
Hubbard v. State, 207 Ga. App. 703, 429 S.E.2d 123 (1993).
107. Cheatwood, 248 Ga. App. at 620, 548 S.E.2d at 387.
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The supreme court also determined that cell phone technology has
reached the stage of verifiable certainty with respect to an expert's
ability to analyze records to establish the location from which a person
placed a cellular phone call." 9 Defendant in Pullin v. State"' was
granted interlocutory review on this issue in a case involving charges of
murder where he was accused of killing his former wife. The records
presumably established Pullin's location at the time of the shooting of
his former wife.'
By contrast, the penile plethysmograph still has not reached the
requisite stage of verifiable certainty to establish whether or not a
person is a pedophile." '2
B.

Drugs Used in Reverse Stings
Dean v. Gober" S gave rise to several challenges to the State's use of
seized drugs in reverse sting operations. In one such case, Giraldo v.
State,"4 Giraldo argued that the cocaine used in the reverse sting on
him, when the police posed as a seller and nabbed an unwitting buyer,
should have been destroyed because the owner of the drug was unknown
and no forfeiture proceeding had been commenced against the drugs." 5
But Giraldo was wrong, the police kept records and did know whose
cocaine they used."6 The court went on to say, however, that even if
the State had been obligated to destroy the cocaine, using it to sting
Giraldo did not violate his due process rights." 7
C. Use of Videotape When Entire Incident Not Recorded
In 1999, a tornado struck Vienna, Georgia. In response, the city
council imposed a curfew from 7:00 p.m. to 7:00 a.m. A police officer
stopped Probate Court Judge Dwayne Forehand at 10:00 p.m. one night,
while the curfew was in effect. Forehand became irate at the deputy,
struck him, and asked him if the deputy knew who he was. Because the
videotape did not include the entire confrontation and presumably

108.
109.
110.
111.
112.
113.
114.
115.
116.
117.
S.E.2d

Id.
Pullin v. State, 272 Ga. 747, 748-49, 534 S.E.2d 69, 71 (2000).
272 Ga. 747, 534 S.E.2d 69 (2000).
Id. at 747-48, 534 S.E.2d at 70.
See Leftwich v. State, 245 Ga. App. 695, 538 S.E.2d 779 (2000).
272 Ga. 20, 524 S.E.2d 722 (1999).
249 Ga. App. 178, 547 S.E.2d 651 (2001).
Id. at 179, 547 S.E.2d at 652. See O.C.G.A. § 16-13-49(y) & (u)(1) (1999).
Giraldo, 249 Ga. App. at 180, 547 S.E.2d at 653.
Id. at 180-82, 547 S.E.2d at 653. See also Tew v. State, 246 Ga. App. 270, 539
579 (2000).
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because Forehand thought the unrecorded parts would have shown a
more humble and compliant citizen, he moved to suppress the videotape.11 8 The trial court granted the motion, but the court of appeals
reversed, holding that the videotape had probative value and that if it
did not show the entire incident, then testimony could be offered to
supplement it." 9 The incompleteness of the videotape
merely goes to
120
its weight and credibility, not its admissibility.
D. Admissibility of the Fact of Acquittal in a Similar Transaction
In Beck v. State,'121 Beck was put on trial for child molestation. His
wife and niece testified against him concerning a prior molestation that
the State was allowed to introduce as a similar transaction. Beck
wanted to cross-examine these two witnesses by having them testify that
he had been acquitted of the similar transaction charge. He argued to
the trial court and on appeal that this cross-examination should have
been allowed to show the bias or motive of the witnesses to testify
against him. 122 The trial court would
not allow the cross-examination,
23
and the court of appeals affirmed.
But case law is well established that one can introduce evidence of an
acquittal of a similar transaction. 24 The problem in Beck's case is
that he wanted to introduce the acquittal to show the bias of the
witnesses against him, rather than to show that he did not commit the
similar transaction, 125 which is the permissible purpose set out in
Jones v. State.2 ' Because Beck sought to introduce the fact of his
acquittal for the wrong reason and argued127it on appeal for that same
wrong reason, his conviction was affirmed.
E.

Hearsay
After shooting Jarreau, McCulley and Newell drove to a friend's house
where McCulley told him, and later the police, that she had shot
Jarreau. Newell confirmed that McCulley had fired all three shots.
Newell and McCulley were indicted for murder. Six weeks later, while
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State v. Forehand, 246 Ga. App. 590, 590-92, 542 S.E.2d 110, 112 (2000).
Id. at 594-95, 542 S.E.2d at 114-15.
Id. at 595, 542 S.E.2d at 115.
250 Ga. App. 654, 551 S.E.2d 68 (2001).
Id. at 660, 551 S.E.2d at 74.
Id. at 661, 551 S.E.2d at 74.
See Jones v. State, 159 Ga. App. 634, 284 S.E.2d 651 (1981).
Beck, 250 Ga. App. at 661, 551 S.E.2d at 74-75.
159 Ga. App. 634, 284 S.E.2d 651 (1981).
Beck, 250 Ga. App. at 661, 551 S.E.2d at 76.
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out on bond, Newell wrote a letter to McCulley and a letter to the case
agent in which he reported having fired the final two shots that killed
Jarreau. Newell placed both letters in his pocket, then killed himself.128
McCulley attempted to introduce the letters in her defense under the
necessity exception to the hearsay rule. The trial court held that the
letters were not trustworthy or reliable because of conflicting statements
Newell gave to others, the substantial time Newell had for reflection,
and the fact that he wrote the letters following his visit to McCulley at
the jail.'29 The supreme court agreed, finding that the letters lacked
the requisite degree of reliability and trustworthiness to authorize their
admission under the necessity exception to the prohibition against
hearsay.3 0
The appellate courts have held that hearsay is inadmissible in
probation revocation hearings,' but until this year they had not ruled
on this question with respect to parole revocation hearings. The answer
is in: Hearsay is admissible in parole revocation hearings. 3 2 The
reasons include that revocation of parole is not part of criminal
prosecution,
is a narrow inquiry, and the rules of evidence do not
133
apply.
F

Identification

The most unreliable piece of evidence, eyewitness identification, was
appropriately and successfully challenged during this reporting period.
In Sims v. State, 4 the police brought Sims to the eyewitness in a
burglary case soon after the incident in a one-on-one show up. The
witness was unable to identify Sims although she told police he looked
like the man. The police told her that they had enough information to
arrest Sims. A week later, the witness was shown a photo lineup, and
she identified Sims. The police told her that she had gotten "the right
one[,]" and of course at trial, the witness identified Sims as the
perpetrator. 35

128. McCulley v. State, 273 Ga. 40, 40-41, 537 S.E.2d 340, 342-43 (2000).
129. Id. at 41-42, 537 S.E.2d at 343-44.
130. Id. at 42, 537 S.E.2d at 344.
131. See Overby v. State, 237 Ga. App. 730, 516 S.E.2d 585 (1999); Farmer v. State, 266
Ga. 869, 472 S.E.2d 70 (1996).
132. Williams v. Lawrence, 273 Ga. 295, 298, 540 S.E.2d 599, 602 (2001).
133. Id. at 297-98, 540 S.E.2d at 602.
134. 244 Ga. App. 823, 537 S.E.2d 133 (2000).
135. Id. at 824-25, 537 S.E.2 At 136.
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The court of appeals reversed the conviction, finding that the police's
mishandling of the identification procedures was tantamount to telling
the witness that Sims was their suspect, which was impermissibly
suggestive."8 6 Such bungling so tainted the identification procedures
that the out-of-court, as well as the in-court identification should have
been excluded."1'
IX.
A.

DUE PROCESS

Fatal Variance Between Indictment and Jury Charges

In Boone v. State,'38 the State indicted Boone for aggravated assault
by use of a handgun. The evidence at trial showed that Boone entered
a restaurant with a gun, told one of the victims to take him to the safe
or he would shoot him, and told the victims to give him their money.'3 9
The aggravated assault statute sets out three different ways to commit
the crime: (1) assault with intent to murder, rape, or rob; (2) assault
with a deadly weapon or with any instrument which, when used
offensively against a person, is likely to or actually does cause serious
injury; or (3) discharging a firearm from motor vehicle toward a
person. 40
Boone was indicted under subsection (2), but the facts
supported an indictment that could have included subsection (1) as well.
The trial court charged the jury on subsection (1) over Boone's objec4
tion. 1
"The giving of a jury instruction which deviates from the indictment
violates due process where there is evidence to support a conviction on
the unalleged manner of committing the crime and the jury is not
instructed to limit its consideration to the manner specified in the
indictment.",4 Because that is exactly what happened in Boone,
the
143
court of appeals reversed and remanded the case for a new trial.

136.
137.
138.
139.
140.
141.
142.
(1999)).
143.

Id. at 825-26, 537 S.E.2d at 136-37.
Id. at 827, 537 S.E.2d at 137.
250 Ga. App. 133, 549 S.E.2d 713 (2001).
Id. at 133-34, 549 S.E.2d at 716-17.
O.C.G.A. § 16-5-21(a) (1999).
Boone, 250 Ga. App. at 143-44, 549 S.E.2d at 723-24.
Id. at 144, 549 S.E.2d at 724 (citing Harwell v. State, 270 Ga. 765, 512 S.E.2d 892
Id.
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B. Right to Privacy in One's Medical Records
In response to a subpoena served by the State, pursuant to O.C.G.A.
section 24-9-40(a), 144 a hospital turned over to the prosecution records
of a patient whom the State sought to prosecute. The State hoped to
find incriminating evidence in the patient's hospital records. The
patient, King, neither knew nor consented to the release of her records.
When she found out, however, she raised a constitutional challenge to
the State's use of a subpoena to acquire her medical records, asserting
that the State violated her right to privacy. 145 The supreme court
agreed with King, reaching a narrow holding by which the court
concluded that the State violated King's due process rights by acquiring
her records without her consent in violation of her right to privacy and
without notice to her and an opportunity to be heard.'46
C. Severance of Offenses
In Smith v. State,'4' the court of appeals reversed the conviction of

Michael Smith when the trial court allowed Smith to be put on trial for
the burglary, rape, and sexual battery of his neighbor and multiple
counts of child molestation and cruelty to children in connection with his
grandson. 14' The charges arose from two unrelated transactions:
different victims, different locations, different dates, and different
witnesses.'49 The court agreed that the "smear effect" resulted in an
unfair trial.'
D. Speedy Trial
In Fisher v. State,'51 the State was wrong in arguing that filing a
conflict letter was a voluntary act that waived the defendant's demand
for speedy trial because, under U.S.C.R. 17.1, the filing of a notice of
conflict is mandatory. 5 2 Fisher did not deserve to be acquitted for a
violation of his demand for trial, however, because a further requirement
of U.S.C.R. 17.1 obligates defense counsel to proceed with the remaining

144.
145.
146.
147.
148.
149.
150.
151.
152.

O.C.G.A. § 24-9-40(a) (1995 & Supp. 2001).
King v. State, 272 Ga. 788, 788-89, 535 S.E.2d 492, 494 (2000).
Id. at 794, 535 S.E.2d at 497.
249 Ga. App. 39, 547 S.E.2d 598 (2001).
Id. at 40, 547 S.E.2d at 600.
Id., 547 S.E.2d at 601.
Id. at 41, 547 S.E.2d at 601-02.
273 Ga. 721, 545 S.E.2d 895 (2001).
Id. at 722, 545 S.E.2d at 897. See GA. UNIF. SUPER. CT. R. 17.1 (2000).
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case or cases when a conflict has been resolved.' 53 In this case,
counsel's other case ended before the term ended in Fisher's case, but,
instead of notifying the court that he could now proceed with Fisher,
counsel tried another case that had not even been included in the
original conflict notice. Thus, Fisher waived his demand for speedy trial
for counsel's failure to follow to the letter the mandate of U.S.C.R.
17. 1.154
X.

Ex POST FACTO-PAROLE RECONSIDERATION

Rule 475-3-.05(2) of the Board of Pardons and Paroles permits an
interval of up to eight years between parole consideration for inmates
serving life sentences. 155 In Ray v. Jacobs,'56 Jacobs challenged the
rule as a violation of the ex post facto clause of the United States
Constitution. Jacobs had been convicted of murder in 1971 and first
became eligible for parole in 1978. Between 1978 and 1995, his parole
was reconsidered and denied each year. In 1995, the board informed
Jacobs that he would no longer receive a review annually, but, in
accordance with Rule 475-3-.05(2), which had been promulgated long
after Jacobs's 1971 sentence, his next review would occur in 2001.157

The trial court agreed with Jacobs that the rule created a significant
risk of increasing his punishment and held that it violated the ex post
facto clause. 5 ' After the trial court's ruling, the United States Supreme Court issued its decision in Garner v. Jones,5" a Georgia case
that held that Rule 475-3-.05(2) does not inherently create a significant
risk of prolonging an inmate's incarceration and therefore does not
violate the ex post facto clause on its face. The Court also found that
absent a showing by an inmate that the rule as applied to him or her
carries a significant risk of increasing the inmate's punishment, the ex
post facto clause is not implicated. 6 °
In Garner the Court held that the rule does not violate the ex post
facto clause because in the entire context of the board's decision-making,
expedited reviews are still possible. 161 Thus, an inmate would have to

153.
154.
155.
156.
157.
158.
159.
160.
.255-57).
161.

273 Ga. at 722-23, 545 S.E.2d at 897.
Id.
GA. BD. PARDONS & PAROLES R. 475-3-.05 (1985).
272 Ga. 760, 534 S.E.2d 418 (2000).
Id. at 760-61, 534 S.E.2d at 418-19.
Id. at 762, 534 S.E.2d at 420.
529 U.S. 244 (2000).
Jacobs, 272 Ga. at 760-62, 534 S.E.2d at 419-20 (discussing Garner, 529 U.S. at
Garner, 529 U.S. at 257.
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show that the rule establishing an increased interval between parole
reconsiderations has created a significant risk of increased punishment
to the inmate. 162 Jacobs failed to make such a showing, so the Georgia
163
Supreme Court reversed the trial court.
XI.

CLOSING ARGUMENT

In Smith v. State, the supreme court clarified when a defendant
loses his or her right to final argument by introducing evidence. In
cross-examining State witnesses, Smith impeached witnesses by marking
as exhibits and introducing into evidence written statements of the
witnesses and reading from them only inconsistent statements.'6 5 The
court concluded that Smith had introduced evidence and thus had lost
the final argument. 6 6 The court clarified as follows: (1) If defendant
reads portions of a written statement under the guise of impeachment
but those portions do not contradict testimony at trial, then the written
statement constitutes the admission of evidence and the defendant loses
the final closing; (2) If defendant reads only those portions of a written
statement that impeach by inconsistent statement, then the defendant
does not lose the final closing; (3) If defendant reads only those portions
of a written statement that impeach by inconsistent statement but
introduces the written statement into the record, as Smith did, then the
defendant loses final closing.'67
The court of appeals later applied this rule, but we challenge the
reader to make it accord with Smith. In Lane v. State,168 defense
counsel apparently attempted to impeach a police officer by having him
read a question and answer which he gave at a preliminary hearing
concerning his failure to recall a description he had given of a person
named Pines. He also had him read a verification in his police report
that everything in the report was true to the best of the officer's
knowledge, which we presume advanced an impeachment of the
officer. 6 ' The court of appeals placed these matters into the third
category discussed above in Smith and concluded that Lane had lost
final argument by introducing evidence.17
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Jacobs, 272 Ga. at 762, 534 S.E.2d at 420.
Id.
272 Ga. 874, 636 S.E.2d 514 (2000).
Id. at 876-77, 536 S.E.2d at 517.
Id. at 878, 536 S.E.2d at 518.
Id.
248 Ga. App. 470, 545 S.E.2d 665 (2001).
Id. at 471, 545 S.E.2d at 667.

170. Id. at 472, 545 S.E.2d at 667.
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DOUBLE JEOPARDY

Brantley appealed his conviction of possession of firearm by a
convicted felon (and we wonder if there is any other kind of felon besides
a "convicted" one) on the ground that the certified copies of Brantley's
conviction, introduced by the State without objection, do not clearly show
that Brantley pleaded guilty to a felony. The State claimed that a
transcript of Brantley's plea hearing, which was not produced at trial,
would prove that Brantley was indeed a felon. The court of appeals
remanded the case to the trial court so that the State could produce the
evidence that they failed to produce at trial, essentially giving the State
a do-over.17' Not so fast, said the supreme court, which granted
certiorari to determine whether jeopardy had attached.'7 2 Yes, said
the high court, holding that because a felony conviction is a necessary
element of the crime of possession of a firearm by a convicted felon
under O.C.G.A. section 16-11-131, which relates to the guilt of the
accused and not merely to punishment, and because the state failed to
prove the previous conviction at trial, they could not now have a second
crack at Brantley.'73 The supreme court remanded the case, therefore,
with instructions to enter a judgment of acquittal in Brantley's
74
favor.1
"If a mistrial is declared over the defendant's objection, he may be
retried only if a 'manifest necessity' existed for [granting the] mistrial." '
In Hernandez v. State,7 6 Hernandez's counsel was crossexamining a co-defendant who had cut a deal with the State and agreed
to testify against Hernandez. The co-defendant, like Hernandez, faced
a charge of armed robbery, so counsel began exploring the sentence
possibilities for armed robbery. When she got to the no-parole part of
her cross-examination, the prosecution objected and moved for a mistrial
arguing that the law prohibited any mention of parole on crossexamination. The trial court agreed and, over objection, declared a
mistrial. At retrial, Hernandez filed a plea in bar based upon double
jeopardy.'77 The court of appeals ruled that the trial court faced no

171. Brantley v. State, 272 Ga. 892, 892, 536 S.E.2d 509, 510 (2000).
172. Id. at 892, 536 S.E.2d at 510.
173. Id. at 893-94, 536 S.E.2d at 510-11. See O.C.G.A. § 16-11-131 (1999 & Supp.
2001).

174. 272 Ga. at 894, 536 S.E.2d at 511.
175. Hernandez v. State, 244 Ga. App. 874, 878, 537 S.E.2d 149, 153 (2000) (citation
omitted).

176.
177.

244 Ga. App. 874, 537 S.E.2d 149 (2000).
Id. at 874-75, 537 S.E.2d at 150-51.
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"manifest necessity" in granting the earlier mistrial, that a crossexamining co-defendant can fully explore the parameters of the possible
sentence the testifying witness avoided, and thus Hernandez must be
178
acquitted.
In another "manifest necessity" reversal, the court of appeals held that
when the jury reached a verdict on three of seven counts, but was hung
on the remaining four counts, nothing prevented the court from receiving
the verdict on the three counts rather than declaring a mistrial on all
counts.179 In Bair v. State, 80 the court of appeals held that what the
trial court did constituted an abuse of discretion. 8 ' Bair dodged a
bullet.

XIII.
A.

SUBSTANTIVE OFFENSES

Armed Robbery

Without reading ahead, answer this question: Can a person be
convicted of armed robbery even if he does not possess any weapon at
all? If you were familiar with Hughes v. State 82 and Johnson v.
State83 prior to Prins v. State,' 84 you would have answered yes, so
long as circumstantial evidence exists from which the victim could
reasonably infer that the defendant was armed. Prins handed a note to
a bank teller saying that he had a gun and would kill to get the money
he demanded. The teller never saw a weapon but also never saw both
of Prins's hands because he kept one of them below the counter. Prins
testified that he had no gun and asked the jury to convict him of robbery
by intimidation. 185 The jury declined, and the court of appeals af-

firmed. 186
B.

Burglary

One night in March 1998, Redfern and some buddies broke into a
service building adjacent to a TV transmitting tower, stole an elevator
key, took the elevator to the top of the 2,000-foot tower, then parachuted
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Id. at 878, 537 S.E.2d at 153.
Bair v. State, 250 Ga. App. 226, 227, 551 S.E.2d 84, 86 (2001).
250 Ga. App. 226, 551 S.E.2d 84 (2001).
Id. at 227, 551 S.E.2d at 85.
185 Ga. App. 40, 363 S.E.2d 336 (1987).
195 Ga. App. 56, 392 S.E.2d 280 (1990).
246 Ga. App. 585, 539 S.E.2d 236 (2000).
Id. at 585-86, 539 S.E.2d at 237-38.
Id. at 585, 539 S.E.2d at 237.
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off. The State charged Redfern with burglary, and he was convicted.18 v
The court of appeals reversed, concluding that a TV transmitting tower
is not a "building" under the meaning of the burglary statute. 188 In
order to be a building, the structure must provide some enclosure for
people, animals, or goods.' 89 While a chicken coop with shingles on top
counts as a "building,""9 the court noted, a TV transmitting tower does
not.191
C. Felony Murder: Underlying Felony of Distributionof Controlled
Substance
Defendant Connie Hulme provided methadone to a person and, over
time, he controlled her dosages as she routinely took what Hulme
provided to her. On the day of her death, Hulme had provided the
victim with methadone, which proved to be fatal. He was later convicted
of felony murder.'9 2 On appeal, the supreme court held that, in this
case, because there was a direct causal connection between the delivery
of the controlled substance and the ensuing death, and because the
distribution of methadone was inherently dangerous to human life, the
felony murder charge should be upheld.' 93
Conversely, without any evidence of a taking or a theft, the State
failed to carry its burden of proving that appellants in Prater v.
State," Thomas v. State,'9 5 and Tomlinson v. State, 96 committed
the underlying felony of armed robbery as the predicate to a felony
murder conviction when appellants entered a restaurant and fired the
fatal shot from the doorway threshold. 97
Because there was no
evidence that anything was taken during the incident, the necessary
elements of armed robbery were not proven, and the conviction for felony
murder was reversed. 9 '
Moreover, procedural double jeopardy
attached and the appellants could not be retried for the crime of felony
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Redfern v. State, 246 Ga. App. 572, 572-73, 540 S.E.2d 701, 701-02 (2000).
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murder, the underlying offense being criminal attempt to commit armed
robbery.'9 9
D.

Contributingto the Delinquency of a Minor
The court of appeals reversed the trial court's denial of Tony Schlomer's motion for directed verdict of acquittal in a case in which Schlomer
had been accused of contributing to the delinquency of a minor but the
State failed to allege or prove that the minor committed a delinquent
act.2 °0 While the statute under which Schlomer was tried no longer
requires proof that the juvenile victim be formally adjudged to be
delinquent,20 ' it does require that the juvenile must have committed
a delinquent act.20 2 In this case, the minors to whom Schlomer
suggested the commission of acts of delinquency testified that they did
not commit any of the acts.203 The moral of the story: No contribution
to delinquency if one's talk is ignored by the minors to whom it is
directed. Perhaps, in this instance, the minors had more sense than
Schlomer and knew better than to commit whatever delinquent acts he
encouraged them to commit.
E.

Misdemeanor Obstruction
20 4
In a case of first impression, the court of appeals in Evans v. State
affirmed a conviction for misdemeanor obstruction on the following facts:
Undercover drug officers went to a house to pose as sellers in a reverse
sting. Yateshia Evans knew they were police officers, and one of them
told her not to say anything. Ignoring the order, Evans yelled out to an
unsuspecting buyer approaching the house not to go inside. The wouldbe buyer fled. 205 The court held that Evans's actions jeopardized the
safety of the officers and others and hindered them in their lawful
duties.0 6
F

Constitutionality: Child Molestation by Means of Sodomy

Odett argued that treating an act of child molestation by means of
sodomy more severely than child molestation by intercourse violated his
rights to equal protection and due process. He attempted to extend the
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Id. at 481-82, 545 S.E.2d at 868-69.
Schlomer v. State, 247 Ga. App. 257, 259, 543 S.E.2d 472, 474 (2000).
See O.C.G.A. § 16-12-1(c) (1999).
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court's ruling in Powell v. State,"7 which held that consensual sodomy
between adults is protected under the right to privacy, 2'" by arguing
that no rational basis existed for treating child molestation differently
when it involves sodomy than when it involves intercourse. Under
current law, child molestation by sodomy requires a sentence of no less
than ten years in prison, whereas child molestation by intercourse,
which Odett argued is much more intrusive than sodomy, carries no
such mandatory minimum prison sentence. °9 The supreme court
disagreed with Odett, holding that because the statute involves no
fundamental right or suspect class, it need only bear a rational
relationship to a legitimate state purpose. 210 Because the State's
"'interest in safeguarding the physical and psychological well-being of a
minor1 is compelling and beyond the need for elaboration[,]"' Odett
2
lost. '

XIV.

APPELLATE ISSUES-STATE'S RIGHT TO APPEAL

In State v. Tyson, 1 2 the question presented to the Supreme Court of
Georgia on writ of certiorari was whether the court of appeals correctly
concluded that Samuel Tyson's warrantless arrest was illegal and,
therefore, the evidence seized incident to his arrest should have been
suppressed. 3 The supreme court reversed the court of appeals, but
the more significant question concerned the supreme court's jurisdiction
to review a decision by the court of appeals
on appeal from the state in
14
a decision in favor of the defendant.
Overruling previous cases to the contrary,"' the supreme court held
that the constitutional provision for supreme court review by certiorari
in the court of appeals, Georgia Constitution, article VI, section 6,
paragraph 5,216 gives the State the right to file a petition for certiorari
for review of any decision by the court of appeals in the defendant's favor
in a criminal case.2 1 So, defense lawyers, do not prematurely pop the

207. 270 Ga. 327, 510 S.E.2d 18 (1998).
208. Id. at 336, 510 S.E.2d at 26.
209. Odett v. State, 273 Ga. 353, 354-55, 541 S.E.2d 29, 30-31 (2001).
210. Id. at 354, 541 S.E.2d at 31.
211. Id. at 355, 541 S.E.2d at 31 (quoting Phagan v. State, 268 Ga. 272,274,486 S.E.2d
879, 879 (1997)) (citations omitted).
212. 273 Ga. 690, 544 S.E.2d 444 (2001).
213. Id. at 690, 544 S.E.2d at 445.
214. Id. at 693, 544 S.E.2d at 447.
215. See State v. Vaughn, 207 Ga. 583, 63 S.E.2d 357 (1951); State v. Taylor, 175 Ga.
642, 165 S.E. 733 (1932); State v. B'Gos, 175 Ga. 627, 165 S.E. 566 (1932).
216. See O.C.G.A. § 5-6-15 (1995).
217. Tyson, 273 Ga. at 692-93, 544 S.E.2d at 446-47.
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champagne bottle when you receive that rare favorable court of appeals
decision; wait to see if the supreme court grants certiorari and undoes
your short-lived victory.

