Construction Law
by Dennis J. Webb, Jr.*
Justin S. Scott*
and
Henry L. Balkcom IV***
This Article surveys construction law decisions handed down by
Georgia appellate courts between June 1, 2000 and May 31, 2001. The
cases discussed fall primarily within seven categories: (1) contract; (2)
tort; (3) mechanic's and materialman's liens; (4) payment bonds; (5)
insurance; (6) workers' compensation; and (7) arbitration. The Article
also includes a miscellaneous section covering noteworthy cases that do
not fit neatly into the sections enumerated above.
I.

CONTRACTS

During the survey period, the court of appeals decided many cases
involving claims for breach of contract. Most did not address novel
issues. The court of appeals did consider, however, several cases
questioning the applicable limitations period for a homeowner's breach
of contract action against a builder-seller for damages resulting from the
use of defective synthetic stucco.
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A. Statutes of Limitation-Breachof Contractand Synthetic Stucco:
Four Years or Six Years
As mentioned above, the court of appeals considered several cases
questioning the applicable limitations period for a homeowner's breach
of contract action against a builder-seller for damages caused by the use
of synthetic stucco. In the seminal case of Mitchell v.Jones,' the court
of appeals reversed the trial court's determination that the plaintiff
homeowner's various causes of action against defendant builder-seller
were time-barred by the applicable four-year limitation period for
damage to property. Instead, the court of appeals held that the six year
statute of limitation, set forth in the Official Code of Georgia Annotated
("O.C.G.A.") section 9-3-24,2 governed this type of action. To reach this
conclusion, the court concluded that the foundation of plaintiff's contract
claims was the failure of the defendant builder-seller "to fulfill the
contract with a home suitable for its intended purpose and use and
constructed with quality workmanship and materials."' Hence, the
court reasoned that plaintiff may have sustained consequential damages
that might aptly be characterized as "damage to property," but this did
not transform plaintiff's breach of contract claim into a tort claim.4
B.

Formation
The court of appeals in Cochran v. Ogletree5 held that the parties did
not create a binding contract because the purported agreement lacked
a definitive subject matter-namely the drawings and plans that were
to form the basis of the construction project.6 In that case, plaintiff
brought an action against defendants in connection with the nonperformance of two purported construction contracts. Plaintiff sought to
recover $55,000 deposited on the first contract and $20,000 deposited on
the second. Defendants counterclaimed, seeking to recover losses
allegedly sustained in connection with the first contract. After a bench
trial, the trial court concluded that (1) plaintiff breached the first
contract; (2) defendants sustained damages in the amount of $18,003.07

1. 247 Ga. App. 113, 541 S.E.2d 103 (2000).
2. Id. at 114, 541 S.E.2d at 105.
3. Id., 541 S.E.2d at 106 (citing Pinnacle Constr. Co. v. Osborne, 218 Ga. App. 366, 460
S.E.2d 880 (1995)).
4. Id.; see also Hickey v. Bowden, 248 Ga. App. 647, 548 S.E.2d 347 (2001); Smith v.
KLS Constr. Co., 247 Ga. App. 493, 544 S.E.2d 197 (2001); Stimson v. George Laycock, Inc.,
247 Ga. App. 1, 542 S.E.2d 121 (2000).
5. 244 Ga. App. 537, 536 S.E.2d 194 (2000).
6. Id. at 538, 536 S.E.2d at 196.
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in connection with performance of the first contract; (3) plaintiff was
entitled to a refund of $31,996.63 of the unearned portion of the deposit
on the first contract; and (4) plaintiff was entitled to a refund of $15,300
of the unearned portion of the deposit on the second contract. Defendants appealed the trial court's decision, maintaining that plaintiff was
not entitled to any refund under the first contract.7
In affirming, the court of appeals held that the first contract was void
for vagueness because the purported contract lacked a "definite contract
subject, i.e., the drawings and design of the day-care center."' Accordingly, the court determined that neither party was bound by an
enforceable contract, and plaintiff was entitled to recover the unearned
portions of the respective deposits under the theory of money had and
received or unjust enrichment.9
C. Interpretation
In Choate Construction Co. v.Ideal Electrical Contractors,Inc.10, the
court of appeals reiterated the longstanding rule that a party may not
recover in quantum meruit when an express contract governs the rights
and responsibilities of the parties in toto." In addition, citing rudimentary principles of contract interpretation, the court enforced the
arbitration provision in the parties' contract. 2 Choate Construction
Company ("Choate") was the general contractor for the construction of
a medical facility in LaGrange, Georgia. Pursuant to that endeavor,
Choate entered into a subcontract agreement with Ideal Electrical
Contractors ("Ideal"). Subsequently, a dispute arose between the parties
concerning the amount due Ideal under the subcontract. As a result,
Ideal brought actions against Choate for breach of contract and quantum
meruit for extra work allegedly performed. 3
At trial, Choate filed the following motions: a motion to dismiss or, in
the alternative, to compel arbitration; a motion for directed verdict; a
motion for judgment notwithstanding the verdict; and a motion for a new
trial. The trial court denied each motion and permitted Ideal to recover
in both contract and quantum meruit. Choate appealed the denial of its
motions and the trial court's failure to require Ideal to elect a remedy. 4

7. Id. at 536-38, 536 S.E.2d at 195-96.
8. Id. at 538, 536 S.E.2d at 196.
9. Id. at 538-39, 536 S.E.2d at 196.
10. 246 Ga. App. 626, 541 S.E.2d 435 (2000).
11. Id. at 630, 541 S.E.2d at 438-39.
12. Id. at 628, 541 S.E.2d at 437.
13. Id. at 626, 541 S.E.2d at 436.
14. Id.
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The court of appeals reversed, determining that the trial court erred in
denying Choate's motions.15
Regarding the trial court's denial of Choate's motion to dismiss or to
compel arbitration, the court of appeals held that the trial court erred
because the "subcontract in issue reflects clearly the intention of the
parties to resolve all disputes by arbitration. It [wa]s apparent both in
the 'flow down' provision in Section A and in the mandatory language
regarding arbitration used in Section C."16 Similarly, the court
determined that the trial court erred in permitting Ideal to recover in
both contract and quantum meruit, holding that "[iut has long been the
law in Georgia that although a party may plead in alternative counts,
no recovery may be had in quantum meruit when a contract governs all
claimed rights and responsibilities of the parties." 7 The court concluded that Ideal could not recover under the theory of quantum meruit,
finding it plain from the language of the subcontract that the parties
contemplated changes and modifications to the original subcontract and
that the subcontract provided a method for carrying out such changes
and modifications.18
D. Damages for Breach of a Construction Contract/Negligent
Construction
In Magnus Homes, LLC v.DeRosa,'9 the DeRosa's (the "homebuyers")

brought an action against Magnus Homes, LLC (the "builder") to recover
damages allegedly resulting from various construction defects and
deficiencies in their recently constructed residence. Specifically, the
homebuyers alleged a variety of tort and contract claims, including
claims for breach of contract, breach of warranty, and negligent
construction.2 ° After a bench trial, the trial court determined that
"many items were deficient and were in breach of warranty standards,
and were in breach of contract, and were the result of negligent
construction."2 The trial court further determined that the builder
committed gross negligence and fraud with respect to a few items and
awarded the homebuyers nearly $38,000.22 On appeal, the builder
maintained that the trial court erred by failing to grant its motion for

15.
16.
17.
18.
19.
20.
21.
22.

Id.
Id. at 628, 541 S.E.2d at 437.
Id. at 630, 541 S.E.2d at 438-39.
Id., 541 S.E.2d at 439.
248 Ga. App. 31, 545 S.E.2d 166 (2001).
Id. at 31, 545 S.E.2d at 167.
Id.
Id.

20011

CONSTRUCTION LAW

a directed verdict because the homebuyers failed to "adduce evidence of
the proper measure of damages."2 3
Specifically, the builder contended that the homebuyers failed to
provide proper evidence of their damages because they "proved only the
costs to repair and failed to adduce any evidence of the diminution in the
value of the residence as constructed." 24 In denying the builder's
allegation of error in this regard, the court of appeals stated that while
the
true measure of damages [for breach of a construction contract or
negligent construction] is the difference between the value of the work
as actually done and the value which it would have had if it had been
done properly [under] the contract[,]... this difference in value can be
shown by evidence of the reasonable cost of correcting the defect. 5
II.

TORTS

Georgia appellate courts decided a variety of tort related construction

cases during the survey period, including those addressing issues of
fraud, negligent construction, owner/developer liability, personal injury
liability, and engineering malpractice. The cases tended to follow
existing rules of law. Notably, the court of appeals decided four cases on
the issue of an owner/developer's liability for personal injury, affirming
that an owner/developer is not liable for personal injuries after
relinquishing control of the property to another party.
A.

Fraudin the Inducement, Recision and Attorney Fees
In Buckley v. Turner Heritage Homes, Inc.,26 the court of appeals

decided whether oral and written statements made by a builder's agent
before or at the time of sale constituted fraud in the inducement.2 The

residential sales contract contained an integration clause and provided
that "representations or inducements made by salespersons or others,
which are not contained in this Purchase Agreement shall not be binding
upon [Builder]." 28 The contract also provided that any "[s]pecial
provisions.., shall only be binding upon the parties if set out in writing

23.
24.
25.
26.
27.
28.

Id.
Id.
Id. at 31-32, 545 S.E.2d at 167.
248 Ga. App. 793, 547 S.E.2d 373 (2001).
Id. at 794, 547 S.E.2d at 375.
Id. at 793, 547 S.E.2d at 374.
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and signed by both [Builder and Purchaser].
ORAL REPRESENTA29
TIONS MAY NOT BE RELIED UPON."

Purchaser deposed that at the closing of the sale of the home, the
builder's agent represented in writing that the new sod would blend in
with the old sod if purchaser maintained it properly, and the builder
would adjust a faulty master-bedroom pocket door within six months.
The builder's agent also made other oral representations regarding a
variety of repairs. After two months of living in the residence, purchaser
notified builder of additional problems with the home and requested that
builder make the needed repairs. The builder agreed, but never made
such repairs."
Ten months after the closing, purchaser notified builder of her intent
to rescind the contract and eventually filed suit against the builder to
rescind the contract, or, in the alternative, for breach of contract, fraud,
punitive damages, and attorney fees. The court granted the builder's
motion for partial summary judgment on purchaser's fraud, rescission,
punitive damages, and attorney fees, and purchaser appealed."
On review, the court of appeals found no evidence in the record to
support the purchaser's claim that the builder fraudulently induced her
to consummate the sale of the home, noting that an action for fraud will
not lie "unless the promises were made with an intent not to perform
them." 2 The court continued, "[tlhe general rule is that actionable
fraud cannot be predicated upon promises to perform some act in the
future." 3 In addition, the contract clearly prevented the purchaser from
relying upon any oral rcpresentations or promises." The court of
appeals also found that the purchaser waived her claim for rescission by
waiting an unreasonable amount of time (ten months) to notify the
builder of her intent to rescind. 5 The court, however, reversed the
trial court's holding regarding attorney fees. 6 Consistent with its prior
decisions and O.C.G.A. section 13-6-11, the court held the existence of a
bona fide controversy did not preclude the purchaser's claim for attorney
fees and costs, and a jury could find that the builder acted in bad faith
after consummating the sale."

29.
30.
31.
32.
33.
34.
35.
36.

Id., 547 S.E.2d at 374-75.
Id. at 794, 547 S.E.2d at 375.
Id.
Id. at 796, 547 S.E.2d at 376 (internal citations omitted).
Id. at 795, 547 S.E.2d at 376 (internal citations omitted).
Id. at 796, 547 S.E.2d at 376.
Id. at 795, 547 S.E.2d at 375-76.
Id. at 797, 547 S.E.2d at 377.

37. Id. at 796, 547 S.E.2d at 377 (quoting City of Warner Robins v. Holt, 220 Ga. App.
794, 796, 470 S.E.2d 238, 240-41 (1996)).
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Fraud

In Salinas v. Skelton," the court of appeals decided whether, in a
fraud action, the trial court improperly excluded evidence regarding the
sellers' failure to divulge information about the possible existence of
asbestos in a residence. The purchaser of a condominium unit sued the
developer and sellers for breach of contract, fraud, intentional infliction
of emotional distress, and punitive damages. The purchaser also sued
the realtor for negligent misrepresentation, intentional infliction of
emotional distress, and punitive damages. The trial court granted
summary judgment to all defendants, and the purchaser appealed."9
Richard Skelton and Ronald Kreel (collectively, "sellers") formed a
development company, Farside Lofts, LLC (the "developer"), in order to
convert a warehouse into residential condominium units. The developer
conditioned the project's financing arrangements on the sellers'
commitment to purchase certain condominium units, which developer
later sold to purchaser. This dispute arose after the sale when the
purchaser discovered that a closed-off boiler room in the basement of the
40
condominium contained asbestos.
The evidence, when viewed in a light most favorable to the purchaser,
showed that the sellers completed a disclosure statement that was
incorporated into the contract for sale. The disclosure statement
contained a question regarding the existence of toxic substances, such as
asbestos, but sellers failed to answer this question. During a tour of the
condominium unit, the realtor noted the potential for using the closed-off
boiler room as part of the unit's living space. 4'
The sellers produced a letter during discovery purportedly written to
sellers by the construction company that performed the renovation. This
letter, which was excluded from evidence by the trial court, stated that
the boiler and piping were covered with asbestos. One of the sellers
deposed that he was aware that abestos was a common insulating
material found in old buildings and that there was a possibility that the
boiler was insulated with asbestos.4 2
The court of appeals reversed the trial court's grant of summary
judgment to the developer and sellers, holding that the letter was
improperly excluded from evidence.4" The letter was not hearsay

38. 249 Ga. App. 217, 547
39. Id. at 217, 547 S.E.2d
40. Id. at 218, 547 S.E.2d
41. Id. at 219, 547 S.E.2d

S.E.2d 289 (2001).
at 290.
at 290.
at 291.

42. Id.
43. Id. at 221, 547 S.E.2d at 293.
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because buyer did not introduce the letter to show the truth of the facts
it contained, but rather to show the sellers' knowledge of the asbestos at
the time of the sale.4 4 Such evidence arguably demonstrated that the
sellers knew of the asbestos and, consequently, that the sellers were
under a legal duty to reveal its existence to the purchaser.45 In
addition, the court of appeals found the grant of summary judgment to
the developer and sellers improper, because genuine issues of material
fact existed regarding whether or not the purchaser could have, through
the exercise of due diligence, discovered the possibility of the existence
of asbestos.4" The court of appeals explained:
where a buyer seeks to recover from a seller who has passively
concealed a defect, "the buyer must prove that the vendor's concealment of the defect was an act of fraud and deceit, including evidence
that the defect could not have been discovered by the buyer by the
exercise of due diligence and that the4seller
[or agent] was aware of the
7
problems and did not disclose them."

Although purchaser failed to hire a building inspector, the defendantsellers failed to establish that such an inspector would have broken the
sheetrock enclosure over the boiler room as part of his normal inspection
practices, and thus, discovered the asbestos.4"
Regarding the purchaser's claims against the real estate agent, the
court of appeals found that the realtor made no misrepresentations
outside the scope of the agreement.4 9 The purchaser limited the
disclosure statement to representations made by the sellers, not those of
the realtor. Therefore, the trial court properly granted summary
judgment to the realtor.5 °
C. Liability of an Alleged Negligent Lender
In White v.City of Atlanta,5 1 the court of appeals decided whether a
lender could be liable to the borrower-homeowner for negligent

44. Id.
45. Id.
46. Id. at 222, 547 S.E.2d at 293.
47. Id. at 221-22, 547 S.E.2d at 293 (citing Ben Farmer Realty Co. v. Woodard, 212 Ga.
App. 74, 441 S.E.2d 421 (1994) (quoting U-Haul Co. v. Dillard Paper Co., 169 Ga. App. 280,
282, 312 S.E.2d 618, 620-21 (1983)).
48. Id. at 222, 547 S.E.2d at 293.
49. Id. at 223, 547 S.E.2d at 294. See ReMax N. Atlanta v. Clark, 244 Ga. App. 890,
893-94, 537 S.E.2d 138, 142 (2000).
50. 249 Ga. App. at 223, 547 S.E.2d at 294.
51. 248 Ga. App. 75, 545 S.E.2d 625 (2001).
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inspections of the construction under an urban rehabilitation program." The homeowner received federal funds through a City of
Atlanta rehabilitation grant program. Under the terms of the grant
program, the homeowner takes bids and selects a contractor for approval
by the City. The homeowner in this case selected a contractor and
obtained a $23,500 grant for application towards the improvement of his
home. Later, the contractor submitted a partial pay request for
allegedly completed work. The City, in turn, paid the contractor $6775.
The homeowner argued, however, that the contractor's work was incomplete.5" After the contractor was fired, the City denied the homeowner
" 4
his grant for "failure to submit acceptable bids in a timely manner. 1
The homeowner brought this action in tort, alleging that the City
breached its duty to him in disbursing the grant funds and in failing to
inspect the construction for completeness.55
Affirming the trial court's grant of summary judgment for the City, the
court of appeals determined that the homeowner "does not have an
action for damages for faulty construction against a lending or financing
authority, even though the lender negligently inspects the construction,
because the inspection is normally not made for the benefit of the
homeowner but for the protection and benefit of the lender."56 In this
case, the homeowner could not take advantage of the exception to the
general rule allowing a homeowner to recover against a lender when the
lender engages in activities that are actually connected to the construction. The evidence in this case showed that the City's inspection of the
construction was for its own benefit to ensure the funds were responsibly
disbursed. The City made no clear promises to the homeowner that it
would take steps to protect the homeowner from defective work.57 In
the absence of any clear promises for the homeowner's protection, the
court applied the general rule and affirmed the trial court's grant of
summary judgment in favor of the City.58

52.
53.
54.

Id. at 75, 545 S.E.2d at 626.
Id. at 76, 545 S.E.2d at 626-27.
Id., 545 S.E.2d at 627.

55. Id.
56. Id. at 76-77, 545 S.E.2d at 627 (citing Russell v. Barnett Banks, 241 Ga. App. 672,
527 S.E.2d 25 (1999); First Fed. Say. Bank v. Fretthold, 195 Ga. App. 482, 394 S.E.2d 128

(1990)).
57. Id. at 77, 545 S.E.2d at 628.
58. Id.
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Tolling of Statute of Limitations for Fraud

In Costrini v. Hansen Architects, P.C.; the court of appeals decided
whether a property owner is entitled to a tolling of the statute of
limitations when the architect denied liability for alleged faulty design
work. 0 The property owner hired the architect to perform design and
construction monitoring services in connection with the renovation of an
office building. The project was substantially complete on December 14,
1987, as evidenced by the "signed certificate of substantial completion"
of the same day." Local authorities issued a certificate of occupancy
on December 16, 1987.2
In late 1988, the property owner complained to the architect about
water problems, but the architect responded that the water problems
were not the result of his work on the project. In March 1994, the
property owner hired a consulting firm to examine the architect's work.
The consultant concluded that the water problems were attributable to
the architect. On April 1, 1994, the property owner filed suit against the
architect alleging breach of contract, negligence, and fraud.6 3
The property owner first argued that the trial court incorrectly applied
O.C.G.A. section 9-3-30, which provides for a four-year statute of
limitation for "trespass upon or damage to realty. 6 4 The court of
appeals agreed with the property owner that O.C.G.A. section 9-3-24,
which provides for a six-year limitations period for contracts in writing,
was the proper statute to apply.6 5 As with several other cases decided
during the time period for this Article, the court of appeals held that
"[a]ctions arising out of contract do not fall within O.C.G.A. [section] 9-330's purview."6 Also reaffirming the previous holdings, the court of
appeals stated that a cause of action for breach of a construction contract
accrues on the date that the work is substantially complete.67 As a
result, the court of appeals found that the property owner's claim was

59.
60.

247 Ga. App. 136, 543 S.E.2d 760 (2000).
Id. at 136, 543 S.E.2d at 761.

61.

Id. at 137, 543 S.E.2d at 762.

62.
63.
64.
65.
66.

Id.
Id.
Id.
Id.
Id.

at
at
at
at

138-39, 543 S.E.2d at 761-62.
136, 543 S.E.2d at 761.
137, 543 S.E.2d at 761.
136, 543 S.E.2d at 761-62 (citing Mitchell v. Jones, 247 Ga. App. 114, 541

S.E.2d 106 (2000)).
67. Id. at 137, 543 S.E.2d at 762 (citing Fort Oglethorpe Assoc. II v. Hails Constr. Co.,
196 Ga. App. 663, 396 S.E.2d 585 (1990); Space Leasing Ass'n v. Atl. Bldg. Sys., 144 Ga.
App. 320, 241 S.E.2d 438 (1977)).
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still time-barred, because the property owner filed suit more than six
years after the date of substantial completion.8
Finally, the property owner argued that the statute of limitations
period should have been tolled under O.C.G.A. section 9-3-96, because
the architect acted fraudulently in denying his liability and stating that
others caused the water problems.6 9 The court of appeals rejected the
property owner's argument, finding that O.C.G.A. section 9-3-96 allows
the tolling of the limitations period only when the party acted fraudulently in concealing the existence of a cause of action in order to prevent
the claimant from obtaining valuable information about his cause of
action."0 The concealment must be affirmative and fraudulent. In this
case, the record did not contain any evidence that the architect
affirmatively concealed the existence of the allegedly defective construction.71 Relying upon the prior case of Turner v. Butler,7 2 the court
stated that "the fraud in question is not that which gives a cause of
action, but that which conceals a cause of action."7 3
E.

Owner/Developer Liability in Negligent Construction Claim

In Washington Road Developers, LLC v. Weeks,74 a home-purchaser
sued the contractor and developer/owner ("Washington Road") for
"breach of an implied duty to construct her residence in a fit and
workmanlike manner and for negligent construction."7" Washington
Road hired the contractor to build several townhouses in a particular
subdivision, including the townhouse sold to the purchaser. The contract
for sale between Washington Road and the purchaser provided that
Washington Road's responsibility for the condition of the property ceased
at the time of the closing and that the contractor would be providing the
builder's warranty. Washington Road hired another independent
contractor to perform the site-work engineering. After the closing, the
purchaser discovered cracking in the foundation, exterior brick walls,
and interior sheetrock.7"
The court of appeals affirmed the trial court's denial of Washington
Road's motion for summary judgment, holding that when a developer

68.
69.
70.
71.
72.
73.
74.
75.
76.

Id.
Id. at 138, 543 S.E.2d at 762.
Id.
Id.
245 Ga. App. 250, 252-53, 537 S.E.2d 703, 706 (2000).
247 Ga. App. at 138, 543 S.E.2d at 762 (internal citations omitted).
249 Ga. App. 582, 549 S.E.2d 416 (2001).
Id. at 582, 549 S.E.2d at 417.
Id.
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selects a builder for the purchaser and an engineer for preconstruction
site work, the owner/developer cannot insulate itself from liability for
defects in the property "by claiming that any negligent
work was
77
performed by independent contractors hired by it."
F

Negligent Construction

In Sequoia Residential Roofing, Inc. v. Hanlake I, LP,7 the evidence
presented at trial showed that a commercial building owner hired a
roofing contractor to reshingle the roofs of each of three buildings. On
the first day of reshingling the first building, the roofing contractor
discovered severe cracking on the lightweight concrete decking underneath the original roof. The roofing contractor called the building owner
and recommended nailing down plywood over the concrete decking to
support the new shingles. The owner responded by instructing the
roofing contractor to go ahead and nail the shingles directly to the
concrete, thereby avoiding the additional expense of putting down
plywood decking. The roofing contractor proceeded according to the
owner's instructions, but the hammering of the nails caused pieces of the
concrete deck to break off and fall into the building. At some point
during the reroofing of the second building, the roofing contractor
reiterated to the owner that placing plywood on top of the concrete would
prevent the nails from penetrating the concrete, therefore reducing the
likelihood of cracking the concrete. At this time, the building owner
consented to applying the plywood to the second building roof.
Apparently, the third building roof did not require plywood because a
layer of chicken wire underneath the concrete deck prevented any
cracking concrete from falling through to the floor below.7"
When the roofing contractor failed to receive the balance of payment
due for its work, it filed a materialman's lien. The building owner
subsequently sued the roofing contractor, alleging breach of contract and
breach of "its duty to complete the work in a skillful manner," seeking
damages in excess of $191,000, attorney fees, and punitive damages.8 °
The building owner moved for partial summary judgment on its claims
for breach of contract and negligent performance of contract. 81
The court of appeals reversed the grant of summary judgment in favor
of the building owner because of genuine issues of material fact,
particularly with regard to the building owner's assumption of the risk

77.
78.
79.
80.
81.

Id. at 584, 549 S.E.2d at 418.
247 Ga. App. 460, 543 S.E.2d 816 (2001).
Id. at 460, 543 S.E.2d at 817.
Id. at 461, 543 S.E.2d at 817-18.
Id., 543 S.E.2d at 818.
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of damage to his property.8 2 The court of appeals stated that "issues
of negligence and causation generally are not appropriate for summary
adjudication unless the evidence is plain, palpable, and indisputable."83
The court concluded that a jury in this case could have found that the
owner assumed the risk of the cracking during construction.84
G.

Owner/Developer Liability for PersonalInjuries

During the survey period, the court of appeals decided four cases
related to personal injury liability of property owners and developers
making improvements to property. In the first of these cases, Bartlett
v. Holder Construction Co.,85 the court of appeals simply reaffirmed the
long-standing rule that property owners who have surrendered control
of their property to a general contractor cannot be held liable for injury
sustained by invitees and other persons entering the premises.8"
In Bartlett a security guard working on a construction site fell into an
unmarked hole in the ground, breaking one leg and sustaining significant injuries to the other. The security guard worked for a company
that the contractor hired to provide security services.8 7 The security
guard sued the contractor alleging the contractor "dug the hole and had
been negligent in maintaining the safety of the site." 8 The contractor
filed a third-party complaint against the flagpole subcontractor who
actually dug the hole.89 The contractor moved for summary judgment
arguing that he was not vicariously liable for the flagpole subcontractor's
actions, and he was "not responsible for maintaining the safety of the
site because [he] neither owned nor occupied the property." 90 The trial
court granted the contractor's summary judgment motion.9 On appeal,
the security guard argued that the ruling of the trial court was improper
because genuine issues of material fact existed regarding whether the
contractor "had received
possession and control of the property" from the
92
property owner.

82.
83.
S.E.2d
84.
85.
86.
87.
88.
89.
90.
91.
92.

Id. at 461-62, 543 S.E.2d at 818.
Id. at 462, 543 S.E.2d at 818 (citing Robinson v. Kroger Co., 268 Ga. 735, 493
403 (1997)).
Id.
244 Ga. App. 397, 535 S.E.2d 537 (2000).
Id. at 399, 535 S.E.2d at 538.
Id. at 398, 535 S.E.2d at 538.
Id.
Id.
Id.
Id.
Id.
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The court of appeals agreed with the security guard, holding that
O.C.G.A. section 51-3-1 "imposes a nondeligable duty upon an owner or
occupier of land to exercise ordinary care in keeping the premises and
approaches safe where the owner or occupier has, by express or implied
invitation, induced or led others to come upon the premises for any
lawful purposes."93 Furthermore, "[w]here a general contractor is in
control of the premises, such contractor obtains the status of occupier so
that it has a responsibility to invitees and others entering the premises
which is equivalent to that duty owed by the owner of the premises."94
The court found that a contractor's responsibility to exercise ordinary
care to keep the construction site safe "may extend even to portions of
the site being worked upon by subcontractors."95 Specifically, the court
stated, "[it is a question of fact whether full possession and control
over
"9 6
a premises have been delivered by an owner to a contractor.
In this case, the evidence showed the general contractor's sign was
posted on the site, the contractor maintained the fence around the
perimeter of the site, the contractor coordinated the subcontractor's and
vendor's access to the site, and the contractor obtained nighttime
security for the project.9
These and other factors created "material
issues of fact on the question of whether [contractor] was in control of
the premises to a degree to have attained the status of occupier.'98 The
court stated that determining whether or not an entity is an occupier is
"[tihe linchpin [sic] of the analysis [on the issue of the] magnitude of
possession and control conferred by the owner to the contractor."9 9
The court of appeals reached a similar result in Hess v. Textron
Automotive Exteriors, Inc. 1
Hess worked for Corrosion Control
Solutions, a company hired by Textron to install wire mesh guards for
roof air vents on one of Textron's buildings. While performing work,
Hess sustained injuries when he stepped through a fiberglass skylight
panel and fell thirty-five to forty feet into the building below. Evidence
at trial showed that at least two other people fell through the skylight
before Hess, and Textron's policy required anyone going onto the roof to
fill out a form that provided a warning about the danger of stepping on

93.
S.E.2d
94.
S.E.2d
95.
96.
97.
98.

Id. at 399, 535 S.E.2d at 538-39 (citing Gill v. Cooper & Co., 231 Ga. App. 482,499
85 (1998)).
Id., 535 S.E.2d at 539 (citing Reed v. Batson-Cook Co., 122 Ga. App. 803, 178
728 (1970)).
Id. (citing Towles v. Cox, 181 Ga. App. 194, 351 S.E.2d 718 (1986)).
Id. (citing Towles, 181 Ga. App. at 196, 351 S.E.2d at 718).
Id.
Id. at 400, 535 S.E.2d at 539.

99. Id., 535 S.E.2d at 539-40.
100. 245 Ga. App. 264, 536 S.E.2d 291 (2000).
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the skylights. The trial court granted Textron's motion for summary
judgment on the ground that Textron surrendered control of the
premises to Hess' employer in light of contract provisions that made
Corrosion Control Solutions responsible for jobsite safety.'° '
The court of appeals reversed the trial court because the record
showed that there were several factors indicating Textron had not relinquished control of the roof area."°2 The general rule is when "an owner
or occupier of land, by express or implicit invitation, induces or leads
others to come upon his premises for any lawful purpose, he is liable in
damages to such persons for injuries caused by his failure to exercise
ordinary care in keeping the premises and approaches safe."' 3
Continuing, the court explained, "nevertheless, a property owner who
surrenders possession and control of the property to an independent
contractor is not liable for injuries sustained on the property." °4 The
evidence showed that Textron's maintenance crews worked on the
property on the date of Hess' fall, and no one was allowed on the roof
unless escorted by a Textron representative in accordance with Textron's
procedures. Therefore, a genuine issue of material fact existed causing
the grant of summary judgment to be improper.' 5
In West v. Briggs & Stratton Corp.,"06 the employee of a painting
subcontractor sustained injuries when he fell into a pit covered by a
piece of plywood. Briggs & Stratton decided to make improvements to
its engine manufacturing plant without hiring a general contractor,
choosing rather to contract directly with what otherwise would be
subcontractors. Briggs & Stratton did hire a construction manager,
Hunzinger, to provide advice concerning the project, certain managerial
services, and to "review the safety programs developed by each of the
Contractors as required by their Contract Documents and applicable
laws and coordinate the safety programs for the Project."0 7
Briggs & Stratton hired a concrete flooring contractor, Kahn, to pour
the concrete floors in addition to building pits for certain mechnical
equipment. Kahn's contract with Briggs & Stratton provided that Kahn
would "be responsible for initiating, maintaining and supervising all
safety precautions and programs in connection with the Work." 0 8 The

101.
102.
103.
104.
(1993)).
105.
106.
107.
108.

Id.
Id.
Id.
Id.

at 264-65, 536 S.E.2d at 292.
at 266, 536 S.E.2d at 293.
at 265, 536 S.E.2d at 292.
(citing Englehart v. OKI America, Inc., 209 Ga. App. 151, 433 S.E.2d 331

Id. at 266, 536 S.E.2d at 293.
244 Ga. App. 840, 536 S.E.2d 828 (2000).
Id. at 841, 536 S.E.2d at 830.
Id. at 842, 536 S.E.2d at 831.
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contract further provided Kahn would maintain safeguards such as
danger signs and would coordinate its work in such a way as to prevent
personal injuries to anyone possibly effected by its construction
activities. 10 9
In addition to Kahn, Briggs & Stratton also hired a painting contractor, Augusta Carolina. This contract contained substantially similar
provisions regarding coordination of the work and safety as the contract
with the flooring contractor. Plaintiff in this case, an employee of the
painting contractor, went to pick up a pallet sitting on a piece of plywood
on the concrete floor. The plywood covered one of Kahn's pits in the
floor. Plaintiff did not realize that the piece of plywood was actually two
pieces, and when he lifted the pallet, his foot slipped between the two
pieces causing him to fall into the pit and sustain injuries." °
The court of appeals reversed the trial court's grant of summary
judgment in favor of Briggs & Stratton because there were genuine
issues of material fact as to who was in possession of the property for
the purposes of maintaining safety.'
The court of appeals decision
was heavily influenced by the fact that Briggs & Stratton had not hired
a general contractor who would, under normal circumstances, maintain
the safety of the overall project site, but rather hired several separate
contractors. Moreover, Briggs & Stratton reserved the right to use its
own employees and other contractors to coordinate the work of the
several contractors."' The court of appeals relied on previous Georgia
cases holding that a property owner may only receive relief from liability
to invitees if (1) the contractor has agreed to maintain a safe workplace,
and (2) the owner has not retained a right to oversee the contractor's
work."' Finding the facts tended to point towards Briggs & Stratton's
retention of the coordination of several contractors and their safety
programs, the court could not say as a matter of law that Briggs &
4
Stratton surrendered possession of the property."
In Grey v. Milliken & Co.,115 plaintiff was injured at Milliken's
construction site when a heavy object fell about sixty feet, striking
plaintiff."6 Plaintiff subsequently sued Milliken "for failure to provide
a safe workplace."" 7 Milliken moved for summary judgment arguing

109.
110.
111.
112.
113.
114.
115.
116.
117.

Id.
Id. at 843-44, 536 S.E.2d at 831.
Id. at 847, 536 S.E.2d at 834.
Id.
Id. at 845-46, 536 S.E.2d at 833-34.
Id. at 847, 536 S.E.2d at 834.
245 Ga. App. 804, 539 S.E.2d 186 (2000).
Id. at 804, 539 S.E.2d at 188.
Id., 539 S.E.2d at 187.
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that it released control of the premises to an independent contractor.
The trial court granted Milliken's motion for summary judgment.11
The court of appeals affirmed, holding that a property owner cannot
be held liable for injuries sustained on its property when the property
owner (1) surrendered full possession and control of the property to an
independent contractor, and (2) the property owner did not retain control
over certain aspects of the work so as to trace the cause of any injury to
the activities of the property owner.'19 The court stated that "'[tihe
that the
test is whether the owner retains such a right of supervision
' 12
contractor is not entirely free to do the work his own way. "
The evidence in this case showed that the independent contractor,
Fluor Daniel, provided all of the labor and materials for the work and
required safety programs for each of the subcontractors. However, none
of Milliken's personnel performed any of the construction work. 12' The
court noted that Milliken, its personnel, and everyone entering the
premises had to conform to Fluor Daniel's safety plan. 122 The court
was not persuaded by plaintiff's argument that the presence of combined
teams of Milliken and Fluor Daniel employees in various areas of the
plant indicated Milliken retained control of the property. 12 The court
concluded by stating that any rights retained by Milliken did not include
that Milliken could
a level of control over the work of Fluor Daniel, such
124
be held responsible for construction site safety.
Contractorto ContractorPersonalInjury Liability
In Ragsdale Heating & Air Conditioning,Inc. v. Terrell,'25 a general
contractor hired plaintiff, Terrell, to install sheetrock on a residential
construction project. The general contractor also hired a mechanical
subcontractor, Ragsdale, to install the heating and air conditioning
systems. Terrell stepped into a vent hole cut in the floor by employees
of Ragsdale as part of its mechanical systems work. 26 Undisputed
evidence demonstrated that Terrell knew "vent holes were cut into the
floor for the purpose of installing heating and air conditioning equip-

H.

118. Id.
119. Id. at 805-06, 539 S.E.2d at 188-89.
120. Id. at 805, 539 S.E.2d at 188 (quoting Englehart,209 Ga. App. at 152, 433 S.E.2d

at 331).
121.
122.
123.
124.
125.
126.

Id.
Id.
Id.
Id. at 806, 539 S.E.2d at 189.
245 Ga. App. 866, 539 S.E.2d 199 (2000).
Id. at 866, 539 S.E.2d at 200.
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ment.""2 ' Defendant, Ragsdale, appealed the trial court's denial of its
motion for summary judgment, arguing that Ragsdale had no duty of
care as a licensee in the absence of willful or wanton conduct. Furthermore, Ragsdale argued that even if it had been negligent, it could not be
held liable for Terrell's injuries because Terrell had prior knowledge of
any alleged hazard.'28
In response to defendant's first argument, the court of appeals held
that "a building contractor or subcontractor has a duty, in prosecuting
his [or her] work, to use ordinary care not to cause injuries to others
engaged in work on the same premises." 129 Because Terrell and
Ragsdale were both subcontractors on the same project, they owed each
other a duty to exercise reasonable care while working in the same
vicinity. "

In response to Ragsdale's second argument that Terrell's equal
knowledge of the vent hole excused any negligence on the part of
Ragsdale, the court of appeals found there was sufficient evidence
tending to show that Ragsdale had greater knowledge of the vent hole,
and the hazard it posed, than did Terrell. 13' Therefore, the trial
court's denial of summary judgment was proper
because "Terrell's
" 132
knowledge of the risk was not clear and palpable.
I. EngineeringMalpractice
In Jordan, Jones & Goulding, Inc. v. Balfour Beatty Construction,
Inc., 133 a contractor sued an engineering firm alleging that the engineers were incompetent and failed to exercise reasonable care in
designing improvements to a wastewater treatment facility. The trial
court dismissed the contractor's complaint without prejudice because the
contractor failed to file the affidavit required by O.C.G.A. section 9-119.1(a). On appeal, the engineers argued that the contractor's failure to
file the appropriate affidavit was a failure
to state a claim, and thus,
34
warranted dismissal with prejudice.
The court of appeals agreed with the engineers, holding that the
proper consequence of plaintiff's failure to file the appropriate expert
affidavit was a failure to state a claim and warranted dismissal with

127.
128.
129.
130.
131.
132.
133.
134.

Id.
Id.
Id. at 867, 539 S.E.2d at 200 (internal citations omitted).
Id.
Id. at 867-68, 539 S.E.2d at 201.
Id. at 867, 539 S.E.2d at 201 (internal citations omitted).
246 Ga. App. 93, 539 S.E.2d 828 (2000).
Id. at 93, 539 S.E.2d at 828.
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prejudice." 5 The court of appeals was not persuaded by the contractor's argument that the 1997 amendment to O.C.G.A. section 9-11-9.1,
eliminating a subsection of that rule, changed this previously wellsettled rule.'36 However, the court noted several cases decided after
the 1997 amendment following the rule that a complaint should be
dismissed with prejudice if it was not filed with the accompanying expert
affidavit.'
Therefore, the 1997 amendment did not change the effect
of failure to provide the appropriate affidavit. 8' The court of appeals
declared that the contractor could not bootstrap its way into a dismissal
without prejudice simply because two other subsections of O.C.G.A.
section 9-11-9.1 allowed for (1) an acceptable delay in the filing of an
affidavit when the complaint is filed near expiration of the statute of
limitations, and (2) the correction of a defective affidavit.'39
III.

MECHANICS' AND MATERIALMEN'S LIENS

During the survey period, the court made two interesting rulings on
mechanics' and materialmen's liens. First, it rejected a contractor's
attempt to apply traditional statutory time calculations to the filing of
a lien. Second, it clarified the law on liens against a landlord's interest.
In addition, the court applied established law in the context of accord
and satisfaction and defects in a notice of lien foreclosure.
A.

"Timely" Filing of Lien Explained
In United States Filter Distribution Group, Inc. v. Barnett,4 ' a
subcontractor supplied materials to a general contractor for which the
general contractor failed to pay. The subcontractor filed a lien three
months and one day after it completed the work; it could not file on the
last day of the third month because that day fell on a Sunday. The
subcontractor then filed suit to recover under the general contractor's
lien discharge bond and moved for summary judgment. The trial court
denied the motion, concluding that the subcontractor's lien was untimely
because the subcontractor failed to file it within the three-month limit
set forth in O.C.G.A. section 44-14-361.1(a)(2). The court of appeals
affirmed.""

135. Id. at 95-96, 539 S.E.2d at 830-31.
136. Id. at 94, 539 S.E.2d at 829.
137. See id. at 94 n.6, 539 S.E.2d at 829 n.6.

138. Id. at 94, 539 S.E.2d at 829.
139. Id. at 94-95, 539 S.E.2d at 830.
140. 273 Ga. 254, 538 S.E.2d 739 (2000).
141. Id. at 254-55, 538 S.E.2d at 739.
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The subcontractor filed a petition for certiorari to the supreme court.
It argued that the lower courts erroneously found its lien untimely, each
failing to read O.C.G.A. section 44-14-361.1(a)(2) in conjunction with
O.C.G.A. section 1-3-1(d)(3).' 42 O.C.G.A. section 1-3-1(d)(3) provides
that when measuring a period of time, except for "time period computations specifically applying to other laws," the first day "shall not be
counted but the last day shall be counted. '4 In situations when the
last day falls on Saturday, Sunday, or a public and legal holiday as set
forth in O.C.G.A. section 1-4-1, the last day will be deemed to fall on the
next business day.1
The supreme court disagreed.14 Noting that
lien statutes must be strictly construed, it held that "OCGA section 4414-36 1.1(a)(2) comes within the exception provided in OCGA section 1-31(d)(3) because its application to the materialmen's lien statute would
have the unauthorized consequence of expanding the 1three-month
filing
46
period beyond the time specified in the lien statute."
B.

Lien Against the Property Interest of a Landlord
In Corley Communications, Inc. v. Northwind Center, LP, 147 a

corporate tenant leased office space from the building's owner. The lease
contained a tenant improvement allowance. The tenant hired a
contractor to install wiring, the contractor subcontracted the work, and
the contractor fired the subcontractor before it completed the project. In
response, the subcontractor filed a materialmen's lien on the office
building and the underlying real estate. It then sued both the
building
148
owner and the contractor to recover its labor and materials.
The contractor moved for partial summary judgment on the lien claim
against the building owner, and the trial court granted the motion. In
doing so, the court held that a tenant contracting for improvements upon
leased premises does not ordinarily create a basis for imposing a
materialmen's lien against the landlord's property interest. 149 In this
case, the contractor maintained that the tenant, rather than the building
owner, directed the subscontractor to install the wiring.'

142. Id. at 254, 538 S.E.2d at 739.
143. Id. (quoting O.C.G.A. § 1-3-1(d)(3) (2000 & Supp. 2001)).
144. O.C.G.A. § 1-3-1(d)(3) (2000 &.Supp. 2001).
145. 273 Ga. at 254, 538 S.E.2d at 739.
146. Id. at 255, 538 S.E.2d at 740.
147. .250 Ga. App. 775, 552 S.E.2d 131 (2001).
148. Id. at 775, 552 S.E.2d at 132.
149. Id. at 775-77, 552 S.E.2d at 132-33.
150. Id. at 776, 552 S.E.2d at 132-33.
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On review, the appellate court noted that "a tenant acts as an agent
for the landlord, to the extent that the landlord has contracted with the
tenant to pay for the improvements to the property."1 51 With this
rationale in mind, the court explained that "[the subcontractor's]
materialmen's lien is enforceable against [the building owner] if the
amount due under the lien [is] payable by [the building owner] to [the
15 2
tenant] under the tenant improvement allowance."
C. Accord and Satisfaction
In Kendrick v. Kalmanson,53 a homeowner hired a carpenter to
renovate the exterior of her home. At some point during the renovation,
the carpenter agreed to perform additional work. Just before completing
it, the carpenter presented the homeowner a bill for the additional
services. The homeowner refused to pay, disputing the amount charged
and the method by which it was calculated. The carpenter then filed a
lien against the homeowner's property.'54
Two days later, the homeowner gave the carpenter a check for an
amount less than that claimed in the lien and in the "For" section of the
check wrote the words "PAYMENT IN FULL." The carpenter cashed the
check. Subsequently, the carpenter wrote the homeowner and demanded
payment of the full lien amount. The homeowner sued the carpenter to
remove the lien from the property's title. The court combined the
homeowner's suit with the carpenter's earlier claim.
Then, the
homeowner filed a motion for summary judgment on the
basis
of accord
155
and satisfaction. The trial court granted the motion.
On review, the court of appeals affirmed. In doing so, it stated:
To constitute accord and satisfaction by payment of less than the
amount due under O.C.G.A. [section] 13-4-103(b)(1), the dispute
between the parties must be bona fide; the bona fide dispute must be
a dispute between the parties and not one confined to the mind of the
sender of the check; and the bona fide dispute between the parties
must have existed previously
to the debtor's tender of an amount less
156
than the sum demanded.
The court concluded that the facts and circumstances demonstrated each
condition was met: "[I]t is uncontroverted that [the carpenter] and [the

151.
152.
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Id. at 776, 552 S.E.2d at 132.
Id. at 776-77, 552 S.E.2d at 133.
244 Ga. App. 363, 534 S.E.2d 884 (2000).
Id. at 364, 534 S.E.2d at 885.
Id.

156. Id. at 365, 534 S.E.2d at 885 (quoting Treadwell v. Treadwell, 218 Ga. App. 823,
825-26, 463 S.E.2d 497, 500 (1995)).
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homeowner] disagreed about the amount [the homeowner] owed for the
renovation work before [the homeowner] tendered the... 'Payment in

Full' check."" 7

D. Defect in the Notice of Lien Foreclosure
In Weber Air Conditioning,Inc. v.Triple-R Pooler,Inc.,"' a general
contractor hired a subcontractor to help build a fast food restaurant.
When the general contractor failed to pay the subcontractor, the
subcontractor filed a lien on the property and sued the general
contractor for the amount owed. Two days later, the subcontractor filed
a "Notice of Lien Foreclosure" against the property owner. The notice
did not comply, however, with all requirements of O.C.G.A. section 4414-36 1. 1(a)(3), failing to include the correct name of the property owner,
the correct defendant, or the correct book and page number recording the
lien. Conceding this fact, the subcontractor voluntarily dismissed the
original complaint twenty-six days later and filed a second, amended
complaint with an amended notice of lien foreclosure.' 59
The property owner sued to have the lien canceled, arguing that the
subcontractor extinguished its right to a claim of lien by failing to
perfect its original notice of lien foreclosure within fourteen days of filing
the original complaint. The trial court agreed.16 On review, the court
of appeals pointed to three established points of law; first, the court
noted that Georgia law required a party to file a notice of lien within
fourteen days of filing the claim to recover the lien amount.' 6 ' Second,
the court observed that the notice must:
Contain a caption referring to the owner of the property against which
the lien was filed and referring to a deed or other recorded instrument
in the chain of title of the affected property .... The notice shall
identify the court wherein the action is brought; the style and number
of the action, including the names of all parties thereto; the date of the
filing of the action; and the book and page number of the records of the
county wherein the subject lien is recorded. 6 '
Third, the court stated Georgia law required it to strictly construe a lien
statute: The Code mandates that "liens ... must be created and

157. Id., 534 S.E.2d at 886. See also Bridges v. Mann, 247 Ga. App. 730, 544 S.E.2d
755 (2001) (a similar accord and satisfaction case decided during the survey period but not
particulary worthy of note).
158. 245 Ga. App. 590, 538 S.E.2d 499 (2000).
159. Id. at 590, 538 S.E.2d at 499.
160. Id. at 590-91, 538 S.E.2d at 499-500.
161. Id. at 591, 538 S.E.2d at 500.
162. Id. (quoting O.C.G.A. § 44-14-361.1(a)(3) (1982 & Supp. 2001)).

2001]

CONSTRUCTION LAW

declared in accordance with the following provisions, and on failure of
any of them the lien shall not be effective or enforceable."163 Furthermore, case law dictated, "'[tihe lien comes into potential existence only
when the statute is satisfied, and if there is a failure to satisfy the
statute, the lien is inoperative.' 164 In light of these principles, the
court concluded that the subcontractor's filing of an amended complaint
and notice of lien foreclosure could not resurrect its claim: "[c]ontrary
to [the subcontractor's contention], . . . the subsequently filed action

could not 'breath life into the extinguished right to a lien so as to give
the materialmen
another bite of the apple it had missed on its first
65
1

bob.' ,

IV. PAYMENT BONDS, INSURANCE, AND WORKERS' COMPENSATION

In the area of payment bonds, insurance, and workers' compensation,
the court of appeals made several interesting rulings. First, as to
payment bonds, the court concluded that when an owner changes
general contractors midstream, materialmen who provide services to the
original general contractor must use the original general contractors
departure date as the trigger for filing suit on a bond. The court also
provided an easy, recent reference on the evidence required to support
a materialman's bond claim. Second, on the issue of insurance, the court
adopted the position that a commercial general liability insurance policy
does not protect a contractor against his own defective workmanship.
Additionally, the court discussed the triggering event for a claim under
a builder's risk insurance policy.
A.

Payment Bonds 66

1. Time-Barred Claim. In Tucker Materials (Ga.), Inc. v. Devito
Contracting & Supply, Inc.,"'v a general contractor contracted to build
a hotel. To insure payment of materialmen, the general contractor
purchased a payment bond from a surety. The bond required the filing
of suits or actions within one year "from the date ...

on which the last

labor or service was performed by anyone under the Construction

163. O.C.G.A. § 44-14-361.1(a) (1982 & Supp. 2001).
164. 245 Ga. App. at 591, 538 S.E.2d at 500 (quoting Metromont Materials Corp. v.
Cargill, Inc., 221 Ga. App. 853, 854, 473 S.E.2d 498, 500 (1996)).
165. Id. (quoting Metromont Materials Corp., 221 Ga. App. at 855, 473 S.E.2d at 500).
166. Although done outside of the survey period, the authors note that the Georgia
Legislature recently changed the requirements for payment bonds on public projects. See
O.C.G.A. § 36-91-1 (2000).
167. 245 Ga. App. 309, 535 S.E.2d 858 (2000).
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Contract."'68 In September 1997, the general contractor and owner
had a payment dispute, and on September 26, 1997, the general
contractor left the job. To complete the project, the owner hired other
contractors who obtained a certificate of occupancy on December 29,
1997.169

A subcontractor supplied construction materials for the project to the
original general contractor on an open account. Asserting that the
original general contractor failed to pay for the materials, the subcontractor sued the original general contractor and its surety on December
18, 1998. The surety answered and later moved for summary judgment,
arguing that the subcontractor filed suit more than one year after the
original general contractor left the project and, hence, was untimely.
The subcontractor filed its own motion for summary judgment, maintaining its suit was timely because it was filed within one year of the date
of completion for the last work orders. The trial
court denied the
170
surety's.
the
granted
and
motion
subcontractor's
On review, the appellate court affirmed, stating that "the obligation
of a surety is construed strictly in the surety's favor."'7 1 With this
edict in mind, the court pointed out that the payment bond specified
"'[n]o suit or action shall be commenced by a Claimant under this Bond
...after the expiration of one year from the date.., on which the last
labor or service was performed by anyone under the Construction
Contract. ' 172 The payment bond specifically defined the "Construction
Contract" as "'[tihe agreement between the Owner and the [original
general] Contractor identified on the signature page, including all
Contract Documents and changes thereto." 1 7' The signature page
named the owner and the original general contractor. 174 The statement of general conditions for the contract specified that "'[t]he Contract
Documents shall not be construed to create a contractual relationship of
any kind... between any persons or entities other than the Owner and
[the] [original general] Contractor. ' 175 Rejecting the subcontractor's
agrument that "anyone under the Construction Contract" should include
anyone the owner hired to complete work contracted to the original
general contractor because the contract gave the owner the right to hire

168.
169.
170.
171.
172.
173.
174.
175.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

at 309, 535 S.E.2d at 859.
at 309-10, 535 S.E.2d at 859.
at 310, 535 S.E.2d at 860.
(citations omitted).
(citations omitted).
at 310-11, 535 S.E.2d at 860.
at 311, 535 S.E.2d at 860.
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others if the original general contractor defaulted, the court concluded
that
the plain language of the executed documents leads to only one
reasonable interpretation of the limitation provision. Suits or actions
on the payment bond had to be brought within one year of the date
[the original general contractor] or anyone affiliated with [the original
general contractor] performed work under the
76 contract between [the
original general contractor] and [the owner].
2. Invoice as Proof of Material Delivery in Bond Claim.

In

Few v. Capitol Materials, Inc.,177 a materialman supplied building
materials to a construction project. The materialman later filed a lien
on the property. The property owner discharged the lien by filing a
bond. Subsequently, the materialman commenced an action against the
filing a motion for
property owner to recover on the bond, eventually
17
summary judgment that the trial court granted.
On review, the property owner challenged the sufficiency and accuracy
of the materialman's evidence showing that the materials were delivered
to the construction site and used to improve the property owner's
property.'79 The court of appeals looked to the record, noting the
materialman submitted a shipping invoice bearing the signatures of the
persons who delivered the specific materials at issue to the property. 80
Commenting on the evidence, the court stated:
Materials are presumed to be used on a particular construction project
when it is shown that the materials were delivered to the project for
that purpose .... [The materialman] presented evidence in the form
of [a] shipping ticket ... indicating the delivery of the [specific
materials] for use on [the property owner's property].' 8'
the trial court's grant of
Based on this evidence, the court concluded
18 2
summary judgment was not in error.
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Insurance

1. "Business Risk" Exclusion. In Bituminous Casualty Corp. v.
Northern Insurance Co. of New York,"8 3 a homeowner hired a general
contractor to build a home. During construction, the slate deck attached
to the second-floor master bedroom and extending on columns over the
front entrance of the home began to leak. The general contractor agreed
to remove the defective material and reinstall the deck. On July 31, the
plastic sheeting the general contractor used to cover the deck blew away
during a rainstorm and water inundated the house, causing damage. At
the time, the general contractor had commercial general liability
insurance policies with both Bituminous and Northern. Later, disputes
arose concerning the quality of the construction and the homeowners
terminated their contract with the general contractor before the house
was completed. Ultimately, the homeowners sued the general contractor
for negligence, breach of contract, 8and fraud. Bituminous defended the
general contractor in the lawsuit. 1
Bituminous then filed a contribution action against Northern, seeking
to recover half of the attorney fees and litigation expenses incurred. The
parties filed cross motions for summary judgment on the issue of
whether the homeowner asserted a covered claim under the Northern
policy. The trial court denied Bituminous' motion and granted Northern's, ruling that the damages to the home fell within the "business risk"
exclusion from coverage on the policy.8 5 The Northern policy excluded:
"Property damage" to (5) [tlhat particular part of real property on
which you or any contractors or subcontractors working directly or
indirectly on your behalf are performing operations, if the property
damage arises out of those operations; or (6) [tlhat particular part of
any property that must be restored or replaced because "your work"
was incorrectly performed on it.'8 '
The appellate court affirmed, explaining:
[Tihe business risk borne by the contractor to replace or repair
defective work to make the building project conform to the agreed
contractual requirements ... is not covered. . .. The coverage applicable under the CGL policy is for tort liability for injury to persons and

183.
184.
185.

249 Ga. App. 532, 548 S.E.2d 495 (2001).
Id. at 532, 548 S.E.2d at 496.
Id.

186. Id. at 533-34, 548 S.E.2d at 497 (citations, punctuation, and emphasis omitted),
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damage to other property, and not for contractual liability of the
insured for economic loss because the product or completed work is not
that for which the damaged person bargained.'87
2. Builder's Risk. In Stagl v. Assurance Co. of America, 8" a
homeowner sought to build a home. In connection with the construction,
he purchased a builder's risk insurance policy. The homeowner
contracted with a company to pour a foundation wall for the home. One
month after the foundation was completed, the homeowner learned that
"the foundation walls were built using defective materials and methods,
lacked strength and durability, lacked steel reinforcement in some
places, and contained a 'cold joint,' a defect which results from improper
pouring of concrete. The walls did not fall or crumble, but [the
homeowner] halted construction of the house." 89
In addition to a claim against the contractor, the homeowner filed a
claim against the insurer under the builder's risk policy, which provides
coverage for a loss involving collapse of all or part of a building caused
by the use of defective materials or methods in construction. The
homeowner claimed that the walls, as constructed, amounted to a
"collapse" within the meaning of the policy. The insurer refused to pay
the claim and the homeowner sued. The insurer moved for summary
judgment, urging that the loss complained of did not trigger coverage
under the policy. The trial court granted the motion. 9 °
On appeal, the homeowner argued that a "collapse" may occur where
there is a reasonably detectable serious impairment of the structure's
integrity. 91 To evaluate this contention, the appellate court looked to
the builder's risk exclusion section which specifically provided,
except for previously listed covered causes (such as collapse), [the

insurer] will not pay for loss caused by the following: any quality in
the property itself that causes it to damage or destroy itself; faulty,
inadequate, or defective design, workmanship, or construction; or
faulty, inadequate, or defective materials used in construction.'92
In light of this provision, the court concluded that the builder's risk
policy was not intended to cover losses resulting solely from poor
construction. 93 Therefore, the homeowner could only recover if an
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Id. at 534, 548 S.E.2d at 497.
245 Ga. App. 8, 539 S.E.2d 173 (2000).
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"accidental collapse" occurred, which the court found had not: "Unless
otherwise defined in the contract, terms in an insurance policy are given
their ordinary and customary meaning."194 The court reviewed the
various dictionary definitions of "collapse," finally concluding that given
the terms's usual meaning, "it is clear that no collapse occurred."'95
V.

ARBITRATION

During the survey period, the court of appeals rendered numerous
decisions involving actions previously adjudicated in binding arbitration.
Specifically, the court of appeals rendered decisions that concerned (1)
the application of the Georgia Arbitration Code versus the Federal
Arbitration Act, (2) motions to vacate under the Georgia Arbitration
Code and the Federal Arbitration Act, (3) res judicata and arbitration,
(4) mechanic's liens and arbitration, and (5) judgments and arbitration.
A. GeorgiaArbitration Code versus the FederalArbitrationAct:
Statutory Grounds for Vacating an ArbitrationAward
In Southwire Co. v. American Arbitration Ass'n, 9' Southwire filed
an action in the Carroll County Superior Court seeking to vacate an
interim award entered against it by the American Arbitration Association in connection with an arbitration between Southwire and Pamas &
Company, Inc., a fabricator and material supplier. After an evidentiary
197
hearing, the trial court refused to vacate the interim award.
Regarding the trial court's application of the Federal Arbitration Act
instead of the Georgia Arbitration Code, Southwire argued that "even
though the transaction in this case involve[d] interstate commerce,
Georgia law applies by operation of a choice of law clause in the parties'
contract stating that the laws of the State of Georgia shall govern 'the
validity, interpretation, and enforcement of' the contract."' 98 Citing
Volt Information Sciences v. Board of Trustees, ss as interpreted in
North Augusta Ass'n v. 1815 Exchange, Inc.,200 the court of appeals
held that the Georgia Arbitration Code governed the parties' dispute not
the Federal Arbitration Act, but noted, however, this fact does not in and
of itself mandate a reversal of the trial court's judgment.2 ° '
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Id. at 10, 539 S.E.2d at 175.
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Id.
248 Ga. App. 226, 545 S.E.2d 681 (2001).

197. Id. at 226-27, 545 S.E.2d at 683.
198.
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Concerning the trial court's refusal to vacate the interim award,
Southwire argued that the "arbitrators failed to follow required
procedure by granting interim relief without a proper evidentiary
hearing and overstepped their authority by disregarding a clause in the
parties' contract."20 2 The court stated that an "arbitrator may not
ignore the plain language of the parties' contract," but courts nonetheless
"must not decide the rightness or wrongness of the arbitrators' contract
interpretation, only whether [their] decision 'draws its essence' from the
contract."" 3 Because there was arguable support for the arbitrators'
interpretation of the parties'
contract, the court refused to disturb the
24
trial court's judgment.
B.

Res Judicataand Arbitration
In Bennett v. Cotton,05 Jan K. Bennett appealed from a trial court's
order granting defendants', Builders II, Inc., and its president, James
Cotton, motion for summary judgment in a dispute arising out of the
construction of Bennett's residence. 0 6 Specifically, Bennett maintained that the trial court erred in entering summary judgment and
"casting the total cost of the record on her."0 7
In Bennett v. Builders 11,208 the court of appeals affirmed an arbitration award to Gus Bennett, Bennett's husband, against Builders II in
connection with the construction of the same residence that is the
subject of the current appeal.20 9 In the current action, Bennett sought
"damages in excess of $100,000, punitive damages and expenses of
litigation." 210 Defendants, however, moved for summary judgment on
the grounds of res judicata and collateral estoppel." The trial court
granted defendants'
motion "in a brief order without specifying the basis
2 12
for its ruling."

Specifically, Bennett contended:

202. Id. at 228, 545 S.E.2d at 684.
203. Id. (quoting Pac. Reinsurance Mgmt. Corp. v. Ohio Reinsurance Corp., 935 F.2d
1019, 1024 (9th Cir. 1991)).
204. Id. at 229, 545 S.E.2d at 685.
205. 244 Ga. App. 784, 536 S.E.2d 802 (2000).
206. Id. at 784, 536 S.E.2d at 802.
207. Id., 536 S.E.2d at 803.
208. 237 Ga. App. 756, 516 S.E.2d 808 (1999).

209. 244 Ga. App. at 784, 536 S.E.2d at 803.
210. Id.
211. Id.
212. Id. at 785, 536 S.E.2d at 803.
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the trial court erred in granting summary judgment on the basis of res
judicata and collateral estoppel [because] ... she was neither a
signatory to the contract between her husband and Builders II, nor a
party to the arbitration [sic] and the arbitration related solely to the
contract and alleged breach thereof, making her tort claims against
Cotton outside of the scope of the arbitration.1
In rejecting Bennett's contentions, the court of appeals articulated that
"preclusion doctrines apply to arbitration proceedings," and such
"preclusion doctrines apply to a cause of action even if some new factual
allegations have been made, some new relief has been requested, or a
new defendant has been added."2 14
Long-standing Georgia law
provides that "all claims for relief that concern the same subject matter
must be raised and any such claims for relief concerning the same
subject matter that are not raised, are thereafter barred pursuant to
O.C.G.A. [section] 9-12-40.," 215
The contract's arbitration clause
expressly covered "all claims or disputes... arising out of or relating to
the contract documents, or the breach thereof."216 The court determined that because "the phrase 'arising out of' is broad enough to
encompass Bennett's claims for fraud and deceit," 217 plaintiff must
bring such claims21sin the initial arbitration proceeding in order to avoid
preclusive effect.
C. ArbitrationAwards and Mechanic's Liens
In Conmac Corp. v. Southern Diversified Development, Inc.,219
Conmac was hired by Southern to build a multi-story condominium
building in northwest Atlanta. Subsequently, a dispute arose between
the parties regarding the amount due Conmac for work allegedly
performed in connection with the project. Consequently, Conmac filed
a $907,553 claim of lien against the property. Soon thereafter, Conmac
filed an action against Southern alleging breach of contract, quantum
meruit, lien foreclosure, tortuous interference of contractual relations,
fraud, business defamation, and conversion.
Thereafter, Conmac
demanded arbitration pursuant to the contract, and the trial court
stayed the litigation pending binding arbitration. In accordance with
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O.C.G.A. section 44-14-364, Southern filed a bond to discharge the
lien.22
During the arbitration, both Conmac and Southern presented
extensive evidence of their respective claims, and on February 2, 1999,
the arbitrators entered an award in favor of Conmac in the amount of
$978,185.221 In addition, "the award stated that: 'all other claims of
the Conmac Corporation are denied'; 'the claims of [Southern] are
denied'; and 'this award is in full settlement of all claims submitted to
this arbitration.' ' 222 Thereafter, Conmac moved for the American
Arbitration Association ("AAA") to modify its award pursuant to Rule 44
of the AAA's Construction Industry Arbitration Rules to correct "any
clerical, typographical, technical or computational errors in the
award." 22' The rule, however, additionally provides that an arbitrator
may not redetermine the merits of any claim already decided.224
Conmac maintained that the arbitrators' award "did not 'specifically
address one of the issues which the parties agreed to submit to the
Arbitrators for a decision; specifically, whether the Claim of Lien ... is
valid.'" 225 Southern, on the other hand, objected to any modification
of the award, contending that the award clearly denied Conmac's
entitlement to the materialmen's lien. 226 "In March 1999, the arbitration panel issued a modified award which stated that Conmac 'is entitled
to a mechanic's227lien against the property of [Southern] in the amount of
[the] Award.'

Thereafter, Conmac moved for the trial court to confirm the arbitrators' award, to lift the stay on the proceedings, and to enter judgment on
the award. Southern, conversely, moved to vacate the award.228 The
trial court confirmed "the original award of $978,185.

.

., but ruled that

the arbitration panel had overstepped its authority by modifying the
merits of this award when none of the grounds for modification under
O.C.G.A. section 9-9-11(a) had been met."22923 0 Conmac appealed from
the trial court's vacation of the modification.
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In upholding the trial court's vacation of the modification, the court of
appeals held that the arbitration failed to validate the claim of lien in
its original award to Conmac.2 3' The panel's "subsequent attempt to
modify the award by validating the lien, when none of the requirements
for modification under O.C.G.A. [section] 9-9-11(a) were present,
supported the trial court's finding that the panel had overstepped its
authority under O.C.G.A. [section] 9-9-13(b)(3)." 2
Conmac further contended that the arbitration panel was not required
to follow the Georgia Arbitration Code, because of the partys' prior
agreement to utilize the AAA Construction Industry Arbitration Rules
instead. 3 In rejecting this argument, the court of appeals stated the
AAA Rules merely provided the arbitration panel with the authority to
interpret its rules, and did not empower it to "circumvent or disregard
express procedural requirements or limitations on its power that have
been adopted by the Georgia Legislature."234
D. Arbitration and Judgment
In Barge v. St. Paul Fire & Marine Insurance Co.,235 the Barges
appealed, inter alia, the trial court's order requiring them to post a $24
million supersedeas bond in connection with their appeal of an arbitration award.236 Specifically, "[tihey argue[d] that absent a money
judgment on the order confirming the award, no supersedeas bond could
be required."23 7

St. Paul, on the other hand, maintained that "no

separate money judgment was necessary, as the confirmation order
allowed one to calculate the amount 238of the judgment based on the
arbitration award found in the record."

In granting this aspect of the Barge's appeal, the court of appeals
stated:
[Eintry of a money judgment is an implied prerequisite to requiring a
supersedeas bond in cases like this (i.e., cases involving only an award
of money and involving no injunctive or other equitable relief);
otherwise there would be nothing to execute upon,
which execution is
239
what the supersedeas is designed to prevent.

231. Id. at 897, 539 S.E.2d at 534.
232. Id., 539 S.E.2d at 534-35.

233. Id. at 898, 539 S.E.2d at 535.
234. Id. at 899, 539 S.E.2d at 535.
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245 Ga. App. 112, 535 S.E.2d 837 (2000).

236. Id. at 113, 535 S.E.2d at 838.
237. Id. at 116, 535 S.E.2d at 840.
238. Id. (citations omitted).
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In this case, "the arbitration award was not attached to the court's order
confirming the award, and thus no one can discern the amount of the
judgment without referring to a document extraneous to the order."24 °
The court conceded that it was without power to require a supersedeas
bond.2 4' However, the court stated, "a supersedeas bond order would
be available if an appeal was still pending" once a proper money
judgment was entered.242
VI.

MISCELLANEOUS/LOCAL ORDINANCES AND CONSTRUCTION

This section mentions four cases that share little, thematically
speaking, with the previously discussed topics. Perhaps the one common
theme in this "Miscellaneous" section might be that all four cases, at
least tangentially, relate to local county ordinances. In three of the four
cases, either the county or state is a party to the lawsuit.
In Torres v. Putnam County,24' the county sued the owners of a
particular parcel of property alleging that a waste dump and other
buildings on the property violated zoning ordinances and building and
safety codes. 2
The county sought "compensatory and punative
damages" and injunctive relief.2 4' Two of the property owner defendants, Torres and Turner, moved to dismiss the complaint on grounds
the county could not sue for tort damages. The trial court denied the
motion to dismiss and granted a temporary restraining order preventing
the defendants from using the property in any way that did not conform
with the applicable zoning ordinances.246
Subsequently, the building inspector, acting in accordance with the
court's order, attempted to inspect the property with the aid of the
sheriff; however, Turner and Torres prevented the building inspector
from inspecting the property. Torres and Turner were later found to be
in contempt of the court's order and were jailed for a period of time
while the inspector inspected the property. Torres and Turner were
released from jail after the inspection. On appeal, the appellants argued
the trial court's contempt order was invalid, and the trial court erred in
denying their motion to dismiss because a county may not sue its

240. Id.
241. Id., 535 S.E.2d at 841.
242. Id. at 117, 535 S.E.2d at 841.
243. 246 Ga. App. 544, 541 S.E.2d 133 (2000).
244. Id. at 544-45, 541 S.E.2d at 134.
245. Id. at 545, 541 S.E.2d at 134.
246. Id. at 545-46, 541 S.E.2d at 134-35.
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citizens for tort damages as a result of its law enforcement activi-

ties.247
The court of appeals upheld the validity of the contempt order, but
reversed the trial court's denial of the appellant's motion to dismiss. 24
The county's complaint basically alleged that it spent money during the
course of enforcing its laws and that the court should allow the county
to recover tort damages, including punitive damages, from the defendants. 249 The court of appeals found that the county had not suffered
damage to any of its "property" as a result of the defendants' actions,
explaining, "[w]e find no authority for the position that such an
expenditure of public funds in performing a public duty required by law
implicates any private right."25 In the absence of its ability to show
damage to property, the county could not sue in tort, and therefore,
could not recover punitive damages.25'
In Pope v. Pulte Home Corp.,252 a residential building contractor
sued a home inspector, Jeff Pope, to enjoin him from making inspections
on any of the contractor's properties on behalf of purchasers. Pulte
previously instructed Pope to cease making home inspections on Pulte's
properties located in counties where Pope did not have a business
license. Pope continued, however, to perform inspections on Pulte's
properties prompting Pulte to obtain a temporary restraining order
against Pope. When Pope continued to inspect Pulte's properties, the
court entered a permanent injunction prohibiting Pope from entering any
Pulte properties. Pope appealed, arguing
the trial court erred in
25 3
refusing to join an indispensable party.
The court of appeals affirmed the trial court's grant of the permanent
injunction against Pope, because Pulte, as the owner of the properties,
had the authority to exclude individuals from his property and because
Pope failed to demonstrate the home-buyer was an indispensable
party.254 The court of appeals dismissed Pope's argument that the
purchase contract between Pulte and the home buyer entitled the homebuyer to choose Pope as the home inspector.2 55 There was no language
in the purchase contract that created a right in the purchaser that the
court's entering of the permanent injunction would prejudice. Therefore,
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Pope and Pulte could obtain complete relief in the absence of the
homeowner's participation in the lawsuit."6
In Ewell v. State,25 defendant was charged with violating a Cherokee County ordinance for "failing to provide adequate soil erosion control
on a construction project."2"' Defendant was the superintendent of a
general contractor on a shopping center project in Cherokee County. The
general contractor had received a land disturbance permit. During a
heavy rainstorm, a county inspector visited the site and noticed soil and
water bypassing the silt fence and running off of the property into an
adjacent creek. The inspector previously told the defendant the site
needed "berms" to divert water towards a catch basin. The morning
after the heavy rain, the inspector cited the defendant for inadequate
erosion control.2 59

The court of appeals reversed the trial court's denial of the defendant's
motion to dismiss on grounds the inspector did not follow the written
notice procedures set forth in the Cherokee County Soil Erosion and
Sedimentation Control Ordinance, Section 95-3(b)-9. Section 5 of this
ordinance states:
If, through inspection, it is deemed that a person engaged in landdisturbing activities as defined herein has failed to comply with the
approved plan, with permit conditions, or with the provisions of this
ordinance, a written notice to comply shall be served upon that person.
The notice shall set forth the measures necessary to achieve compliance
and shall state the time within which such measures must be
completed. If the person engaged in the land-disturbing activity fails
to comply within the time specified, he shall be deemed in violation of
this ordinance.260
Another provision in the ordinance relieves an inspector of the written
notice requirement in the event of an emergency. In light of precedent
requiring strict construction of criminal statutes, the court of appeals
found that the ordinance clearly required the inspector to first, serve a
written notice upon the defendant, and only issue a citation after
defendant's failure to comply with the written notice. 26' As no emer-
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gency existed in this case, the inspector was not warranted
in failing to
262
observe the written notice requirement of the ordinance.
In Forsyth County v. White, 263 the county operated a sewage treatment plant pursuant to a deed of trust given to the county. The trust
deed gave the Board of Commissioners the discretion to extend the
sewage treatment service to adjacent properties as the capacity of the
sewage treatment system accommodated the additional service
requirements. Plaintiff sought to obtain an encroachment permit from
the County Engineering Department allowing him to place sewer lines
under roadways in order to connect his property with the sewage
treatment plant. The county did not grant plaintiff's application because
the county did not approve the expansion of the sewage treatment facili264

ty.

In response, plaintiff filed suit against the county engineer and the
Board of Commissioners seeking mandamus "(1) ordering the County
Engineer to proceed with the permit application, and (2) ordering the
County to approve expansion of the sewer system."2
The trial court
granted both writs of mandamus.2 66
The court of appeals reversed the trial court's grant of the two writs
of mandamus, because plaintiff did not show that the county engineer
and the Board of Commissioners were under a legal duty to either
approve the permit or approve the expansion of the sewage treatment
facility.267 A writ of mandamus can only be issued by the court when
there is a clear and well-defined legal duty imposed by law on the public
official and when there is no discretion on the part of the public officer
in the performance of his duty.26 Furthermore "the burden is upon
the party seeking mandamus to show the existence of such a duty."69
The court of appeals found that the deed of trust granting the Board of
Commissioners the authority to approve an expansion of the sewage
treatment facility gave the Commissioners broad discretion over the
expansion of the facility. 2 0 Given this discretion, the trial court erred
in granting the writ of mandamus because plaintiff failed to point to any
law instructing the county engineer or the Board of Commissioners to
perform specific, clearly defined acts.
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