Commercial Law
by Robert A. Weber, Jr.*
The survey period produced several decisions that should prove of
interest to commercial practitioners. In particular, the Georgia Supreme
Court decided that a contractual merger clause may bar "post-contractual claims of theft by deception, fraud, or misrepresentation,"1 and also
clarified the manner for calculating time under the Georgia Mechanics
and Materialmen's Lien Statute.2 The Georgia Court of Appeals issued
several decisions that will provide guidance to secured lenders. This
Article categorizes the survey period decisions as follows: debtor-creditor
issues, contract drafting, bank account management issues, statutes of
limitation, and a miscellaneous section.
I.
A.

DEBTOR-CREDITOR ISSUES

Secured Lenders

The survey period produced three noteworthy decisions addressing the
position of a secured lender vis-6-vis third parties. In one decision, an
innocent third party was held responsible for conversion of the lender's
collateral;3 in another, the lender's conduct resulted in the possibility of
subordination of its interest; 4 and in a third, the court addressed the
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1. First Data Pos, Inc. v. Willis, 273 Ga. 792, 792, 546 S.E.2d 781, 782 (2001).
2. United States Filter Distribution Group, Inc. v. Barnett, 273 Ga. 254, 538 S.E.2d 739
(2000).
3. Deere & Co. v. Miller-Godley Auction Co., 249 Ga. App. 797, 549 S.E.2d 762 (2001).
4. F & W Agriservices, Inc. v. UAP/Ga. Ag. Chem., Inc., 250 Ga. App. 238, 549 S.E.2d
746 (2001).
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sufficiency of notice required to perfect an interest in accounts receivable. 5
In Deere & Co. v. Miller-Godley Auction Co.,6 the court of appeals
confronted an issue of first impression for courts in the State of Georgia:
"[W]hether an auctioneer is liable to a secured creditor for conversion
when the auctioneer, without the secured creditor's knowledge or
consent, sells goods in which the secured creditor holds a perfected
security interest."7 Defendant-auction company was in the business of
selling farm equipment on a consignment basis from equipment owners,
who would verify in writing to defendant that there were no liens
against the property to be sold. Time constraints generally prevented
defendant from performing a UCC search on items presented for auction.
The court noted that common practice among auctioneers in the
southeast was to run UCC searches only when they had actual notice of
possible lien problems. 8 Defendant would, however, hold sales proceeds
in escrow for ten days to permit the buyer to investigate the equipment,
and if an issue as to ownership or a third party's lien rights arose, no
money would be disbursed.9
Plaintiff had financed two pieces of equipment and properly perfected
its security interest by filing a financing statement in the county of the
debtor's residence. The debtor subsequently presented the equipment to
defendant for auction and gave a false statement that the equipment
was unencumbered by any lien. The sale proceeded. Plaintiff did not
receive notice that its collateral had been sold for another two years,
when its loan to debtor first went into default. Plaintiff sued defendant
alleging conversion of its collateral. 10
The court of appeals began its analysis with reference to Georgia
agency laws, stating, "an agent may be guilty of conversion even though
1
he has no knowledge of the true owner's title and acts in good faith."
Because "the relationship between a seller and an auctioneer is that of
principal and agent," defendant would be liable under this wellestablished rule of agency law.12 The court buttressed its conclusion
with citation to a federal district court decision from the Northern

5. Fulton County v. Am. Factors of Nashville, Inc., 250 Ga. App. 366, 551 S.E.2d 781
(2001).
6. 249 Ga. App. 797, 549 S.E.2d 762 (2001).
7. Id. at 798, 549 S.E.2d at 764.

8.
9.
10.
11.
12.

Id.
Id.
Id. at 797-98, 549 S.E.2d at 764.
Id. at 799, 549 S.E.2d. at 764.
Id.
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District of Georgia,"3 which had reached a similar conclusion applying
principles of Georgia agency law to an auctioneer who sold cattle in
which a third party possessed a security interest. 14 Furthermore, the
decision to place responsibility with the auctioneer comported with that
reached by a majority of other jurisdictions. 5 Despite defendant's
public policy argument-that the court's ruling would create a logistical
nightmare for auctioneers-the court reasoned that "[h]olding auction
companies liable for conversion will protect, as much as possible, the
truly innocent parties: the owner and the purchaser." 6
The court's decision in Deere & Co. demonstrates that once a lender
has properly perfected its security interest, others act at their own peril
in not exercising due diligence with respect to the lender's rights.
However, in F & WAgriservices, Inc. v. UAP / Ga. Ag. Chem., Inc., 7 the
court's decision showed how a lender's actions can imperil its priority
position. In this case, debtor obtained a farm operating loan from
plaintiff-secured lender, which took a security interest in debtor's cotton
crop. Debtor needed additional financing during the growing season and
alleged that plaintiff's representative suggested he receive advances from
defendant-gin company where debtor sold his cotton. Debtor further
alleged that plaintiff's representative orally agreed to permit defendant
to deduct from the cotton sale proceeds the amounts advanced,
notwithstanding plaintiff's prior security interest in such proceeds.
Defendant's president testified that it was his understanding, whether
from debtor or his own telephone conversation with plaintiff, that
plaintiff had agreed to this arrangement, although he never received
written confirmation from plaintiff. Plaintiff's representatives all denied
the existence of any such agreement, although, when defendant issued
its check payable to debtor and plaintiff jointly for sales proceeds
showing a deduction for amounts defendant had advanced, plaintiff did
not object. When debtor failed to make payments to plaintiff on his farm
loan, plaintiff sued defendant claiming it had converted that portion of
the sales proceeds deducted by defendant from its check to debtor and
plaintiff. 8
The court of appeals began its analysis by stating that the legal order
of priority between competing lien claimants may be modified by either
written or verbal agreement. And, even in the absence of a specific

13.
14.
15.
16.
17.
18.

United States v. LaGrange Stockyard, Inc., 270 F. Supp. 492 (N.D. Ga. 1967).
249 Ga. App. at 799-800, 549 S.E.2d at 765.
Id. at 800, 549 S.E.2d at 765.
Id. at 801, 549 S.E.2d at 766.
250 Ga. App. 238, 549 S.E.2d 746 (2001).
Id. at 238-40, 549 S.E.2d at 747-48.
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agreement, "'there may be facts and circumstances which would indicate
an intention to make one of two [claims] prior to the other." 9
Applying the facts to these rules, the court found the evidence sufficient
to create a question of fact as to whether plaintiff had effectively
subordinated its lien to defendant's claim. Specifically, the court focused
on three pieces of evidence: (1) debtor's testimony that plaintiff's
representative had suggested he approach defendant for additional
financing; (2) evidence that plaintiff authorized debtor to receive the
funds advanced by defendant directly, instead of jointly, with plaintiff;
and (3) plaintiff's failure to object when it reviewed the check for sales
proceeds plainly showing that funds had been deducted to repay
defendant's advances.2 ° In remanding for a trial on the issues, the
court rejected plaintiff's argument that defendant's lack of a security
interest prevented it from assuming a position superior to plaintiff.2 1
Citing section 11-1-209 of the Official Code of Georgia Annotated
("O.C.G.A."),22 the court demonstrated that23 any creditor, secured vel
non, may subordinate to any other creditor.
In Deere & Co., the secured lender, which had not taken any
affirmative action with respect to its collateral other than to file its
financing statement, was protected from the actions of a third party with
respect to the collateral, notwithstanding the third party's good faith.24
The decision in F & W Agriservices, however, demonstrated that when
a secured lender's conduct (or failure to object to conduct of a third party
of which it has knowledge) causes a third party to act in reliance
thereon, the possibility exists that such conduct will be deemed a
subordination.25 Somewhere between these two extremes on the
spectrum of creditor conduct lies the case of Fulton County v. American
Factors of Nashville, Inc.,26 in which the secured lender acted "just
right."
A typical source of financing for a business that generates a significant
volume of accounts receivable is to "factor" its receivables to a lender
that will extend credit against the future stream of revenue represented
by the accounts. To protect its security interest in a debtor's receivables,
a lender is well advised to file a financing statement covering the

19. Id. at 240, 549 S.E.2d at 749 (quoting Mitchell v. W. End Park Co., 171 Ga. 878,
887, 156 S.E. 888, 892 (1930)).
20. Id. at 240-41, 549 S.E.2d at 749.
21. Id. at 241, 549 S.E.2d at 749-50.
22. O.C.G.A. § 11-1-209 (1994).
23. 250 Ga. App. at 241, 549 S.E.2d at 749.
24. 249 Ga. App. at 798, 549 S.E.2d at 763-64.
25. 250 Ga. App. at 241, 549 S.E.2d at 749.
26. 250 Ga. App. 366, 551 S.E.2d 781 (2001).
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receivables.27 The lender may further, as a practical matter, protect its
rights by insisting on a "lock box" arrangement, when the debtor advises
its account debtor to forward payments to a post office box under the
lender's control. To ensure the maximum protection, however, a lender
will advise the account debtor of the assignment, a tactic expressly
authorized by O.C.G.A. section 11-9-406.8
Plaintiff-secured creditor in American Factors chose the method
designed to provide it the highest level of protection and forwarded to
the account debtor a notice with each invoice from the debtor. The
notice explicitly advised that payment should only be made to the
secured lender. The notice stated:
NOTICE
This account has been sold, assigned and is payable at
[city, state] to
[creditor name and address]
Remittance to other than [secured creditor] does not constitute
payment of this Invoice. [Secured creditor] must be given notification of any claims agreements or merchandise returns which
would affect the payment of all or part of this Invoice on the due
date.
[Secured creditor phone number]29
The notice and invoice were further accompanied by a cover sheet
containing identification information regarding the subject invoice and
a certification by plaintiff that the subject invoice had been assigned.
When defendant-county made payments on the invoice directly to debtor,
plaintiff sued.3"
Defendant-county's principal objection was that its contract with the
debtor prohibited assignment of contract rights unless authorized in
writing by defendant. The court summarily rejected this contention on
the basis of O.C.G.A. section 11-9-318(4), which provides:
A term in any contract between an account debtor and an assignor,
including any contract for the assignor to provide services to the
account debtor, is ineffective if it prohibits assignment of an account or
prohibits creation of a security interest in a general intangible for
money due or to become due or requires the account debtor's consent
to such assignment or security interest. 31

27. See O.C.G.A. §§ 11-9-309(2) and 11-9-310(B)(2) (Supp. 2001).
28. O.C.G.A. § 11-9-406 (Supp. 2001) (formerly O.C.G.A. § 11-9-318 (1994)).

29. 250 Ga. App. at 367, 551 S.E.2d at 783.
30. Id. at 366-68, 551 S.E.2d at 782-83.
31. Id. at 368, 551 S.E.2d at 783 (quoting O.C.G.A. § 11-9-318(4) (1994) (now codified
at O.C.G.A. § 11-9-406(d)(1) (Supp. 2001)).
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Thus, the sole issue for determination was whether plaintiff provided the
The record showed
requisite "notification" to perfect assignment."
plaintiff sent notice of assignment of accounts receivable for custodial
services to defendant's building services manager, who had plenary
responsibility for custodial services contracting including payment of
invoices for such services."3 The court found plaintiff gave effective
"notification" within the meaning of O.C.G.A. sections 11-9-318(3), 11-1201(26), and 11-1-201(27), all of which should be reviewed by counsel in
identifying the person to whom notice of an account-receivable assignment should be given. 4
Defendant-county, as an alternative to its principal objection, noted
the factoring agreement between plaintiff and debtor only pertained to
invoices for merchandise sales, and the invoices sent to defendant were
for services." The court rejected this argument as well and found
plaintiff's certification sent with the notice of assignment cured any
defect because it stated the enclosed account receivable was assigned.36
The decision in American Factorsmay be safely relied upon by lender's
counsel as a road map to proper perfection in accounts receivable.
Apart from the foregoing decisions, all of which implicate third parties,
the focus in Rogers v. Farmers& Merchants Bank37 was on construction
of the loan documentation between a secured lender and its debtor.
Plaintiff-lender extended credit to defendant-debtor to purchase a truck,
and lender acquired a properly perfected security interest in the vehicle.
After wrecking the truck, notifying plaintiff of the damage, and receiving
insurance proceeds, defendant undertook to have repairs made.
However, plaintiff informed the repair shop that plaintiff would pay for
repairs and that, in essence, the vehicle no longer belonged to defendant
and should be surrendered to plaintiff upon completion of repairs.
Plaintiff subsequently sued for a deficiency judgment, and defendant
counterclaimed for wrongful conversion.38
The sole issue was whether a default existed entitling plaintiff to
repossess and seek a deficiency.3 9 Plaintiff contended that a default
existed either by reason of the vehicle having been "damaged, destroyed,
or stolen," or because one or more payments had not been made, both of

32.
33.
34.
35.
36.
37.
38.
39.

Id.
Id. at 369, 551 S.E.2d at 784.
Id. at 368-69, 551 S.E.2d at 783-84.
Id. at 370, 551 S.E.2d at 784.
Id., 551 S.E.2d at 785.
247 Ga. App. 631, 545 S.E.2d 51 (2001).
Id. at 631-32, 545 S.E.2d at 52.
Id. at 632, 545 S.E.2d at 52.
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which events were specified as causing default under its loan agreement
with defendant.4" It has been said that hard cases make bad law, and
the decision in Rogers is no exception. After a strained reading of the
entire loan agreement, the court refused to give effect to the explicit
terms of the loan agreement that "damage" to the vehicle resulted in
default. 4' Relying on other provisions of the loan agreement wherein
defendant promised to keep the collateral in good condition, maintain
insurance, and use any insurance proceeds to repair in a timely manner,
the court concluded an issue of fact existed as to whether defendant
intended to repair the collateral.4 2 "Otherwise, any minor accident
would allow [plaintiff] to immediately repossess the collateral, accelerate
the payments and seek a deficiency from [defendant]."43
Although the court demonstrated its willingness to rely on other
provisions of the loan agreement to reach a conclusion in defendant's
favor, it would not do so on plaintiff's behalf. The court noted the loan
agreement contained a standard "deemed insecure" clause pursuant to
which plaintiff could declare default under such circumstances."
Plaintiff contended it had proper grounds to deem itself insecure and
thus declare default on the basis the insurance proceeds were paid in
April and May directly to defendant alone, not jointly with plaintiff;
defendant deposited these checks to his wife's bank account; and repairs
were not initiated until July of the same year.45 The court refused to
find this a sufficient justification as a matter of law, stating that
plaintiff's exercise of discretion under the "deemed insecure" clause
required good faith, an issue for jury determination.46 Although the
facts of the case do not expressly indicate the nature of the subject
transaction as consumer or commercial, it appears to be consumer in
nature, perhaps explaining the court's reluctance to give effect to the
loan agreement's explicit terms. For precedential purposes, counsel may
be able to distinguish Rogers from future cases on the basis of debtor's
sophistication or by identifying specific facts that, in standard commercial practice or usage of trade, would as a matter of law entitle a lender
to deem itself insecure. To be certain, however, a lender will want to
ensure that its declaration of default is premised on more than the sole
fact that it deems itself insecure.

40.
41.

Id.
Id. at 632-33, 545 S.E.2d at 53.

42.
43.
44.
45.
46.

Id. at 633, 545 S.E.2d at 53.
Id.
Id.
Id. at 631-33, 545 S.E.2d at 52.
Id. at 633, 545 S.E.2d at 53.
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B. Collection Issues
1. Materialmen's Lien. During the survey period, Georgia courts
issued two noteworthy decisions pertaining to materialmen's liens. In
United States FilterDistribution Group, Inc. v. Barnett,47 the supreme
court granted certiorari to decide whether the general time calculation
provisions of O.C.G.A. section 1-3-1(d)(3) applied to the requirement set
forth in O.C.G.A. section 44-14-361.1(a)(2) "that a lien be filed 'within
three months after the material or machinery is furnished'."4 8 Under
O.C.G.A. section 1-3-1(d)(3):
except for "time period computations specifically applying to other
laws" the first day "shall not be counted but the last day shall be
counted" and ... where the last day falls on Saturday, Sunday, or a
public and legal holiday.

.

., the last day will be deemed to fall on the

next business day.4
Prior decisions by the court held that "the last day on which materials
have been furnished falls within the three-month period and is included
as the first day for calculating the appropriate filing time." 0
In refusing to find the general time calculation provisions of O.C.G.A.
section 1-3-1 applied to the materialmen's lien statute, the court noted
that doing so would extend the filing period by at least one day in all
cases, because "it does not include in its calculation the first day within
the three-month period."51 In addition, application of the general time
calculation provisions could, in certain circumstances, provide three or
more additional days when the last day under the materialmen's lien
statute fell on a Saturday, Sunday, or legal holiday.5 2 The implication
of the court's rationale, not expressly stated, is that if a contractor's
three month period falls on a Saturday or Sunday, counsel should make
sure the lien is filed on the preceding Friday or business day, as the case
may be. Commercial practitioners, most all of whom at one time or
another have been called upon to file a materialmen's lien for a client,
should place a copy of Barnett in their lien form file to review when
called upon to file a materialmen's lien.
47. 273 Ga. 254, 538 S.E.2d 739 (2000).
48. Id. at 254, 538 S.E.2d at 739 (quoting O.C.G.A. § 44-14-361.1(a)(2) (1982 & Supp.
2001)).
49. Id. (quoting O.C.G.A. § 1-3-1(d)(3) (2000 & Supp. 2001)).
50. Id., 538 S.E.2d at 740 (citing Jones v. Kern, 101 Ga. 309, 28 S.E. 850 (1897))
(internal quotations omitted).
51. Id. at 255, 538 S.E.2d at 740.
52. Id.
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The court of appeals decision in Few v. Capitol Materials,Inc. ,3 also
dealt with materialman's liens. Plaintiff-materialman timely filed a
claim of lien against defcndant's property, where he had delivered
construction materials. Defendant filed a bond to discharge the lien.
When plaintiff sued on the bond, defendant objected on the basis that
plaintiff had not filed the notice required in O.C.G.A. section 44-14361.1(a)(4), which requires that a suit be initiated in order to foreclose
on a lien.54 The court held the property is discharged from the lien
when a bond has been filed so that the notice requirement of O.C.G.A.
is not applicable, and failure to file such notice
section 44-14-361.1(a)(4)
55
will not bar recovery.
2. Acceleration and Foreclosure. The court of appeals issued
three noteworthy decisions addressing acceleration and foreclosure. At
56
was a note holder's entitlement to
issue in Crawford v. Etheridge
contractual attorney fees under a clause in the note that provided "'[i]f
this note is collected by law, as through an attorney at law, all costs of
collection, including reasonable attorney's [sic] fees, shall be paid by the
maker hereof."' 57 In deciding the question, the court analyzed the facts
to determine if a default existed under the note on which a suit for
collection could properly be premised.5 8
In Crawford defendant gave a note to plaintiff providing for five
annual equal installments of principal and interest. Defendant's first
annual installment payment was seven days late (two days beyond the
five day grace period), but plaintiff accepted the payment along with a
contractually provided-for late fee. Six months later, which was six
months before the due date of the next annual installment, plaintiff,
through counsel, sent a letter to defendant advising defendant the note
was in default, had been accelerated, and that upon failure to pay all
amounts due within ten days, attorney fees would be assessed in
accordance with O.C.G.A. section 13-1-11. When defendant did not pay,
plaintiff sued. According to the court, defendant apparently settled the
issue of payment under the note by paying plaintiff; however, defendant
tendered the amount claimed due as attorney fees into the registry of
the court for resolution of plaintiff's entitlement thereto.59

53.

247 Ga. App. 93, 543 S.E.2d 102 (2000), cert. granted 2001 Ga. LEXIS 566 (Ga.

June 25, 2001).
54.
55.
56.
57.
58.
59.

Id. at 93-94, 543 S.E.2d at 103-04.
Id. at 94-95, 543 S.E.2d at 104.
248 Ga. App. 429, 546 S.E.2d 551 (2001).
Id. at 429, 546 S.E.2d at 552.
Id. at 430, 546 S.E.2d at 553.
Id., 546 S.E.2d at 552-53.
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The court looked beyond the plain language of the fee provision to
determine if a default existed that would have entitled plaintiff to
accelerate the amount due under the note. ° In doing so, the court's
ruling apparently creates a requirement that there be an event of
default and valid acceleration as a precondition to a suit for recovery on
which an award of fees may be based. The plain language of the note
provision, entitling the holder to recover attorney fees in the event of
suit, did not require default or valid acceleration.61 To some, this may
constitute evidence of the court's willingness to ignore the party's
express agreement and imply contractual terms. However, the court's
unstated rationale for requiring a default and acceleration is best
explained by reference to O.C.G.A. section 13-1-11(a), governing the
effectiveness of contractual obligations to pay attorney fees that provides
in pertinent part: "Obligations to pay attorney's [sic] fees upon any note
. .. shall be valid and enforceable.., if such note ... is collected by or
through an attorney after maturity."62 The court's opinion does not
refer to this requirement that the note mature as a precondition to
recovery of attorney fecs. Read in this light, the opinion is seen more as
the court's adherence to a statutorily imposed requirement than a
departure from the principles of freedom of contract.
The decision in Rapps v. Cooke 63 is instructive on the notice required
to exercise a power of sale in a security deed and on the effect of a
bankruptcy on a pending real property foreclosure. In Rapps the
security deed required a notice of default be sent via certified mail,
return receipt, to the property address. The notice was also required to
advise the recipient of a twenty-five day cure period measured from the
date the notice was sent. The security deed further provided that any
notice required under the security deed would be deemed to have been
given upon actual receipt or forty-eight hours after notice was sent by
registered or certified mail, return receipt requested. When defendants,
grantors of the security deed, defaulted on payment, plaintiff, grantee of
the security deed, sent the twenty-five day cure letter by certified mail
in September 1995, but it was returned unclaimed. As a result, plaintiff
sent, on October 26, 1995, a letter advising of acceleration and intent to
foreclose, which was received by defendants. Defendants' attorney
subsequently claimed defendants never received the twenty-five day cure
notice. After the separate bankruptcy cases of both defendant-wife (filed
November 1995) and defendant-husband (filed March 1996) were

60. Id. at 431-32, 546 S.E.2d at 553-54.
61. Id. at 429, 546 S.E.2d at 552.
62. O.C.G.A. § 13-1-11 (1982) (emphasis added).
63. 246 Ga. App. 251, 540 S.E.2d 241 (2000).
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dismissed, plaintiff again notified defendants on November 4, 1996, of
the intent to foreclose, which occurred on December 3, 1996.64
Defendants challenged the foreclosure on two grounds.
First,
defendants contended failure to provide a payoff or right to cure letter
barred foreclosure.65 Rejecting this argument, the court validated the
security deed provision specifying notice would be deemed received if
sent via certified mail.66 The court further rejected defendants' claim
that plaintiff was bound to provide a payoff figure, although the court's
reliance on specific facts in support of this holding would limit it to
factually similar scenarios.67 In particular, the court held it was
"aware of no legal authority that requires [plaintiff] to provide [payoff]
information."68 However, noting that good faith is required in exercising a power of sale, bad faith might have been inferred from refusing to
provide a payoff if defendants had "taken affirmative steps to indicate
their willingness and/or ability to pay the entire debt, such as tendering
a check in an amount approximating the payoff amount."69
Defendants' second contention was that the filing of the bankruptcy
proceedings triggered the operation of O.C.G.A. section 44-14-85(a) that
provides "withdrawal" of foreclosure proceedings results in rescission of
acceleration and reinstatement of the debt on preacceleration terms.7 °
Apparently confronting this argument as one of first impression, the
court rejected it, finding that the "withdrawal" referenced in O.C.G.A.
section 44-14-85(a) must refer to the security deed holder's voluntary
affirmative action, which would not include defendants' actions in filing
a bankruptcy proceeding.71
In concluding the discussion of foreclosure, the decision in Blanton v.
Duru,7 2 although not announcing any novel legal principles, provides
a reminder of why it is so important that a secured creditor adhere to
proper foreclosure proceedings: "In a wrongful foreclosure action, an
injured party may seek damages for mental anguish in addition to
cancellation of the foreclosure."7 3 Recovery of mental anguish damages
sounds in tort and includes lost wages.74

64.
65.
66.
67.

Id. at 251-53, 540 S.E.2d at 241-42.
Id. at 253, 540 S.E.2d at 242.
Id., 540 S.E.2d at 242-43.
Id. at 254, 540 S.E.2d at 243.

68. Id.
69. Id.
70. Id. (citing O.C.G.A. § 44-14-85 (1982)).
71.
72.

Id. at 255, 540 S.E.2d at 244.
247 Ga. App. 175, 543 S.E.2d 448 (2000).

73. Id. at 178-79, 543 S.E.2d at 452.
74. Id. at 179, 543 S.E.2d at 452.
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3. Representative Liability. As a final note on collection issues,
the decision in Helmer v. Rumarson Technologies, Inc.75 sets forth the
rule governing the liability of an entity representative when signing a
negotiable instrument on the entity's behalf after the effective date of
the 1996 amendments to article three of Georgia's Commercial Code:
[Tihe revised statute [O.C.G.A. § 11-3-402(c)] has the exact opposite
effect of the previous statute in that it codifies the rule that an
authorized representative is not personally liable when he or she signs
a negotiable instrument on behalf of the represented entity, even if the
instrument does not indicate on its face that it is being signed in a
representative capacity."6
II.

CONTRACT DRAFTING

The survey period produced three decisions, each dealing with
particular contractual clauses, that should prove of significance to
commercial practitioners.
The supreme court, in First Data Pos, Inc. v. Willis, 77 analyzed the
effect of the following contractual merger clause: "[The] Agreement...
constitutes the entire agreement between the parties with respect to the
subject matter contained herein and supersedes all prior agreements and
between the parties hereto
understandings, both oral and written by and
78
with respect to the subject matter hereof."
In Willis plaintiffs sold the stock of their company to defendant
pursuant to the terms of a stock purchase agreement containing the
above clause. The purchase price could be increased subsequent to
closing if the business being acquired by defendant generated revenues
in excess of a stated amount; however, the agreement explicitly stated
defendant was under no obligation to continue the operation of the
business being acquired, and could in essence shut it down if defendant
elected. Plaintiffs subsequently filed suit against defendant, alleging
fraudulent misrepresentation, breach of contract, and a violation of
Georgia's Civil RICO Act, the latter being predicated on an allegation
that defendant's conduct amounted to criminal theft by deception. Each
of these claims had as their factual basis precontractual assurances by
defendant that defendant would increase the size of the business sold,

75. 245 Ga. App. 598, 538 S.E.2d 504 (2000).
76. Id. at 598-99,538 S.E.2d at 505 (quoting Peterson v. Holtrachem, Inc., 239 Ga. App.
838, 840, 521 S.E.2d 648, 649 (1999)).
77. 273 Ga. 792, 546 S.E.2d 781 (2001).
78. Id. at 792, 546 S.E.2d at 783.
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thereby generating excess revenues and a greater purchase price.79
The court of appeals affirmed the trial court's grant of summary
judgment to defendant on the fraud and contract claims, but reversed on
the RICO claim, finding the merger clause did not bar it.80
The supreme court granted certiorari on the issue of whether "a valid
contractual merger clause ... foreclose[s] a civil litigant's claim of theft
by deception based upon misrepresentations allegedly made during precontractual negotiations."8 1 After thoroughly recounting the rationale
behind merger clauses, the court issued the following ruling: "As a
matter of law, a valid merger clause executed by two or more parties in
an arm's length transaction precludes any subsequent claim of deceit
based upon pre-contractual representations."8 2 As such, plaintiffs'
claim for theft by deception, and the civil RICO cause of action based
thereon, were barred.8"
The effect of contractual exculpatory clauses also received treatment
during the survey period. In Flanigan v. Executive Office Centers,
Inc.,84 the court of appeals discussed the effect of the following clause:
"[Plaintiff] expressly agrees to waive, and agrees not to make any claims
for damages, direct or consequential, arising out of any failure to furnish
any utility, service or facility, any error or omission with respect thereto,
or any delay or interruption of the same." 5 The foregoing clause was
contained in a written service agreement whereby plaintiff contracted
with defendant for the latter to provide a business identity service,
including a phone number and answering service, a physical address,
use of a facsimile number, and mail handling services. In addition to
the foregoing exculpatory clause, the parties inserted a liquidated
damages provision covering breaches by defendant. When a billing
dispute arose, defendant terminated its services to plaintiff, who
subsequently sued defendant alleging breach of contract, negligence,
tortious interference with contractual relations, and punitive damages.
Plaintiff's damages allegedly resulted from a sizeable business opportunity plaintiff lost when defendant discontinued providing business
identity services.86

79. Id. at 792-93, 546 S.E.2d at 782-83.

80. Id.
81. Id. at 792, 546 S.E.2d at 782.
82. Id. at 796, 546 S.E.2d at 785.

83. Id.
84. 249 Ga. App. 14, 546 S.E.2d 559 (2001).
85. Id. at 14 n.2, 546 S.E.2d at 560 n.2 (emphasis omitted).
86. Id. at 14-15, 546 S.E.2d at 560-61.
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Appealing from the trial court's grant of summary judgment in
defendant's favor on all claims, plaintiff made the following argument:
"[Tihe exculpatory clause in the service agreement between the parties
was insufficient to waive [defendant's] negligence in terminating services
to [plaintiff] as wilful and wanton. 8 7 Finding plaintiff's complaint
failed to allege wilfull or wanton misconduct in connection with the
negligence claim, the court found this clause sufficient to waive
plaintiff's simple negligence claim.88 The exculpatory clause such as
that quoted in Flanigan will "not relieve one from liability for wilful or
wanton misconduct."8 9
Even if the merger clause in Willis and the exculpatory clause in
Flanigan been ineffective, a valid arbitration clause would have
controlled the manner in which contract-based claims are asserted. In
Choate Construction Co. v. Ideal Electrical Contractors,Inc.,9° the court
of appeals made several holdings that are instructive on the manner in
which arbitration clauses should be drafted. The contract under
construction was an agreement between a general contractor and
subcontractor pursuant to which the latter would provide electrical
contracting services. The contract contained a section with several
subsections. The first subsection provided that the subcontractor "must
go through the contractor before initiating actions against the owner";91
the second stated that the subcontractor was barred by the results of
any arbitration between the contractor and the owner to the extent the
subcontractor's rights were implicated; and the third subsection stated
as follows:
If at any time any controversy should arise between contractor and
subcontractor, which controversy is not controlled or determined by
sections (a) or (b) above or other provisions of this subcontract, then the
decision of contractor shall be followed by subcontractor, and said
controversy shall be decided as follows:
(i) Subcontractor shall conclusively be bound by and abide by
contractor'sdecision, unless subcontractor shall commence arbitration
proceedings.
(ii) If subcontractor decides to appeal the decision of contractor, then
the controversy shall be decided by arbitration in accordance with the
construction industry rules of the American Arbitration Association
and the arbitration decision shall be final and binding both parties to

87.
88.
89.
90.
91.

Id. at 15, 546 S.E.2d at 561.
Id. at 16, 546 S.E.2d at 561.
Id. at 15, 546 S.E.2d at 561.
246 Ga. App. 626, 541 S.E.2d 435 (2000).
Id. at 627, 541 S.E.2d at 437.
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resolve the controversy; provided, however, that arbitration proceedings
shall be commenced by subcontractor not later than 30 days following
receipt of notice of contractor's decision.92
The fifth subsection provided as follows:
Should either party to this agreement institute a lawsuit, or demand
arbitration to enforce any of the provisions hereof, to protect its
interest in any matter arising under the subcontract, or to collect
damages for the breach of the subcontract... , the prevailing party
shall be entitled to recover and the losing party agrees to pay all
reasonable attorney's [sic] fees, costs, charges, and expenses expended
or incurred therein. 3
The trial court rejected the contractor's contention that the foregoing
sections required the subcontractor's lawsuit against the contractor to be
submitted to arbitration, finding the fifth subsection created an
ambiguity by intimating that initiating a lawsuit was an alternative to
arbitration.9 4 The court of appeals found no ambiguity, however,
finding instead the fifth subsection "simply provides for payment of costs
and attorney fees in the event that one or the other party does, in fact,
institute a lawsuit, whether forbidden by the contract or not."95 In the
wake of this holding, counsel may henceforth include such provisions in
arbitration clauses without fear of compromising their efficacy.
The court of appeals also rejected the trial court's finding that the
foregoing sections created a condition precedent to arbitration that had
not been satisfied, to wit, a "final decision" by the contractor on the
matter in dispute.96 Under the contract, no word modified "decision,"
and the court of appeals refused to create a condition precedent, which
is disfavored in contract interpretation.9" As such, contractor's written
response to subcontractor's claims for additional amounts due constituted a "decision" under the terms of the contract and imposed upon the
subcontractor the responsibility to demand arbitration.9" Under this
holding, counsel should avoid using descriptive words such as "final"
when identifying events that trigger another party's duty to invoke
arbitration, nor should terms such as "on condition that," "if," or

92.
93.
94.
95.
96.
97.
98.

Id. (emphasis added).
Id.
Id. at 628, 541 S.E.2d at 437.
Id.
Id.
Id., 541 S.E.2d at 437-38.
Id., 541 S.E.2d at 438.
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"provided" be employed in describing such events, as the courts
specifically identify them as creating conditions precedent.99
As a final note on drafting issues, the decision in Bulloch South, Inc.
v. Gosai °° provides guidance to counsel called upon to draft real estate
sales contracts. Plaintiff-buyer sued defendant-seller for a return of
earnest money paid under a written agreement for the sale of real
property described in the contract as "the Red Carpet Inn at 2875 U.S.
Highway 301 South Register, Georgia, 'with 5 acres of land attached to
this property."" 0 ' Plaintiff contended the contract was void for failing
to contain a legal description of the property. 10 2 The court rejected this
contention, holding where "parties are not seeking specific performance
of the contract, such postal address provides a legally sufficient
description to survive summary judgment. " 1 3 Counsel who are asked
to draft real estate sales contracts on such short notice that they are not
able to obtain a legal description may rest assured that, as long as they
have a postal address, at least the contract will be enforceable for
purposes other than specific performance.
III.

BANK ACCOUNT MANAGEMENT ISSUES

In SunTrust Bank, Middle Ga., N.A. v. Harper,"4 the court of
appeals confronted an apparent issue of first impression in holding that
changing a designated beneficiary on an Individual Retirement Account
05
("IRA") is an act that is contractual, not testamentary, in nature.
This holding, together with other aspects of the court's decision, provides
guidance to trust departments dealing with their clients.
In Harper decedent owned a Certificate of Deposit ("CD") and an IRA
account at plaintiff-bank. The CD was initially titled in decedent's name
alone, and the IRA account initially listed the bank as custodian and
decedent's wife as beneficiary. After the death of decedent's wife, but
prior to decedent's demise, defendant, one of decedent's two children,
filed a petition seeking to appoint himself as guardian of decedent's
person and property on July 3, 1996. While the guardianship petition
was pending, decedent's other child passed away and was survived by
two children (i.e., grandchildren of decedent). The probate court granted
the guardianship petition and removed from decedent the power to

99.
100.
101.
102.
103.
104.
105.

Id., 541 S.E.2d at 437-38.
250 Ga. App. 170, 550 S.E.2d 750 (2001).
Id. at 173, 550 S.E.2d at 754.
Id. at 172, 550 S.E.2d at 753.
Id. at 173, 550 S.E.2d at 754.
250 Ga. App. 300, 551 S.E.2d 419 (2001).
Id. at 306-07, 551 S.E.2d at 426.
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contract, buy, sell, or otherwise dispose of real, personal, or trust
10 6
property, and to enter into any other business transactions.
However,
the probate court did not remove decedent's power to make a
10 7
will.
Two separate account management actions formed the basis for the
subsequent litigation. First, approximately three months prior to the
filing of the guardianship petition, decedent added defendant's name to
the CD to create a joint account. Second, after the guardianship was
granted, defendant took decedent to the bank where decedent changed
the IRA beneficiary designation from his deceased wife to defendant. 108
Decedent eventually died in July 1997, and his will provided that his
assets were to pass to his children in equal shares, with the descendants
of any deceased child to take such deceased child's share per stirpes.0 9
Plaintiff-bank, named as executor of decedent's will, filed a complaint
seeking a declaratory judgment that both the IRA and CD were assets
of decedent's estate, to be divided among defendant and the children of
defendant's deceased sibling. 10
The court of appeals first addressed the issue of the IRA. The bank
argued that the probate court's removal from decedent of his power to
contract prevented him from thereafter effecting a change in beneficiary
designation on the IRA."' Defendant countered that the change of an
IRA account beneficiary is a testamentary act, which he had retained the
power to perform under the probate court's order."2 The court's
analysis of this issue initially assumes the act was contractual in nature,
and changing an IRA beneficiary is tantamount to entering a new
contract." 3 However, this is not entirely correct. The IRA contract
remained unchanged. Although the court cited to the IRA contract
initially executed by decedent in 1984, it did not show a new agreement
was executed in 1996, or otherwise specify how the beneficiary designation was effected. The only change was the name of the individual to
receive the funds upon the decedent's death, a decision that in all
respects has the characteristics of a testamentary act.
However, the court finds more solid ground on which to base its
conclusion by analogizing to insurance and banking law. Well-estab-

106.
107.
108.
109.
110.
111.
112.
113.

at
at
at
at
at
at
Id. at
Id. at
Id.
Id.
Id.
Id.
Id.
Id.

300-02, 551 S.E.2d
301, 551 S.E.2d at
302, 551 S.E.2d at
301-02, 551 S.E.2d
302, 551 S.E.2d at
303, 551 S.E.2d at
305-06, 551 S.E.2d
303-04, 551 S.E.2d

at 422-23.
422.
423.
at 422-23.
423.
423-24.
at 425.
at 424.

170

MERCER LAW REVIEW

[Vol. 53

lished case law provides that one "who is mentally incompetent cannot
change the beneficiary of a life insurance contract."" 4 Further,
O.C.G.A. section 7-1-815 provides that "payable on death" bank account
designations are deemed contractual rather than testamentary.115 The
court would have found even stronger ground had it characterized the
IRA as "trust property," because the probate court's order removed
decedent's ability to deal with trust property. However, it did not do so.
Nevertheless, these points are not wholly convincing. A person has
"testamentary capacity" if he understands the document he is executing
has the effect of disposing of his property upon his death, generally
knows what property is being disposed of by will, knows the persons
related to him, and is able to express an intelligent scheme of disposition." 6 It elevates form over substance to require a decedent to effect
the ultimate disposition of his property through an exercise of testamentary capacity in the form of a will rather than a beneficiary designation
change on an IRA. The rebuttal to this is that a beneficiary designation
change is not accompanied by the same guarantees of trustworthiness
as is a will execution. Even so, a will executed without observing all
formalities may still be admitted to probate. Certiorari has been applied
for, and whatever the outcome, the issue will assume more and more
significance as an aging population, so many of whom possess such
accounts, begins to pass away.
In the other account management case from the survey period, the
court of appeals in South v. Bank of America1 7 expanded the protection afforded to financial institutions when dealing with one of several
owners on a multiple party account." 8 When a financial institution
acts under the authority of O.C.G.A. section 7-1-816,"' "there is no
20
basis for a breach of contract claim" by other parties to the account.
IV.

STATUTES OF LIMITATION

The survey period produced so many decisions addressing the
limitations period for actions based on faulty new home construction that
they have earned their own section for discussion.

114.
(1897)).
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Id. at 305, 551 S.E.2d at 424 (citing Cason v. Owens, 100 Ga. 142, 28 S.E. 75
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Rather than providing a litany of the various fact patterns on which
the court of appeals issued each decision, this section will attempt to
succinctly state the rule of law announced by each case. "[Tlhe six-year
statute of limitation governing simple written contracts applies to a
contract for the sale of new construction by a professional builderseller."12' This holding extends to claims for breach of implied warran-

ties. 122 However, a four-year limitations period is applied to tort-based
claims for damages to real property against builders and manufacturers
of construction materials. 2 ' "On a construction contract, the period of
limitation ... commences on the date the work was substantially

complete,"' 24 and for purposes of determining when construction of a
residence is "substantially complete," one should refer to the date the
certificate of occupancy is issued. 2 ' Although recent amendments to
O.C.G.A. section 9-3-30 provide a four-year statute of limitations for
certain tort claims based on faulty synthetic stucco, this
does not apply
12
to contract-based actions arising from the same facts.
V.

MISCELLANEOUS

Creditor's counsel should be familiar with the doctrine of judicial
estoppel that most frequently arises when an individual filing bankruptcy fails to list certain claims on his or her schedules filed with the
bankruptcy petition. 2 7 If, in subsequent state court litigation by the
creditor against the debtor, the debtor seeks to raise a counterclaim
premised on events prior to or during the bankruptcy proceeding, a
creditor will want to review the debtor's schedules to see if that claim
was disclosed as an asset. If not, the creditor may contend
judicial
2
estoppel bars the debtor from making the counterclaim. 1
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