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This Article surveys recent developments in the corporate, securities,
partnership, and banking law of Georgia. It covers noteworthy cases
decided during the survey period1 by the Georgia appellate courts,
United States district courts located in Georgia, and the Eleventh Circuit
Court of Appeals. This Article also surveys the recent revisions to the
Official Code of Georgia Annotated ("O.C.G.A.") enacted by the Georgia
General Assembly.

I. CORPORATIONS

A. Piercing the Corporate Veil

A corporation generally has its own legal existence, separate and
distinct from that of its owners.2 This legal fiction allows the owners of
the corporation to enjoy limited liability and generally not be called upon
to answer for the debts of the corporation.3 This shield against investor
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1. The survey period is June 1, 2000 through May 31, 2001.
2. See Fuda v. Kroen, 204 Ga. App. 836, 837, 420 S.E.2d 767, 768 (1992).
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liability is not impenetrable. On the contrary, courts have repeatedly
demonstrated a willingness to "pierce the corporate veil" and hold the
owners liable in order to prevent them from using the corporate form to
perpetrate fraud or other injustice.4 In so doing, the courts generally
query whether the corporation is a mere alter ego or business conduit of
a person.5 If so, then the corporate veil may be pierced, and the owners
may be held personally liable for corporate debts.6 During the survey
period, the Georgia courts did not break any new ground or substantially
change Georgia law with respect to piercing the corporate veil; however,
the cases set forth below illustrate the facts that the courts found
persuasive in applying the doctrine.

1. Jury Verdict Piercing the Corporate Veil Upheld. In Soerries
v. Dancause,7 the Georgia Court of Appeals upheld a jury verdict
awarding damages and piercing the corporate veil to hold the sole
shareholder of a nightclub liable under Georgia's dram shop laws.8 In
Soerries the stepfather of a nightclub patron, who died as a result of an
automobile accident after leaving a nightclub intoxicated, brought suit
against the operator of the nightclub and its sole shareholder for
compensatory and punitive damages resulting from the patron's death.
In 1996, Aubrey Lynn Pursley, then eighteen years old, entered the
Chickasaw Club in Columbus while intoxicated and was not asked to
show identification upon her entrance. She subsequently drank
additional alcoholic beverages and left the bar visibly intoxicated with
a beer in her hand. Pursley died after she lost control of her vehicle and
collided with a tree. The jury pierced the corporate veil and held the
club operator and its sole shareholder jointly liable for $6500 in
compensatory damages and found the shareholder solely liable for
$187,500 in punitive damages.9

In affirming the jury's verdict, the court reiterated the requirements
for piercing the corporate veil, stating: "'There must be evidence of
abuse of the corporate form. Plaintiff must show that the defendant
disregarded the separateness of legal entities by commingling on an
interchangeable or joint basis or confusing the otherwise separate

4. See, e.g., NLRB v. West Dixie Enters., 190 F,3d 1191 (11th Cir. 1999).
5. See generally Heyde v. Xtraman, Inc., 199 Ga. App. 303, 306, 404 S.E.2d 607, 610

(1991).
6. See id. at 303, 404 S.E.2d at 610.
7. 248 Ga. App. 374, 546 S.E.2d 356 (2001).
8. Id. at 377, 546 S.E.2d at 359.
9. Id. at 374, 546 S.E.2d at 357-58.
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properties, records or control."'10 The court acknowledged that "'great
caution should be exercised by the court in disregarding the corporate
entity[,]"' but also stated that the issue of whether to pierce the
corporate veil should be left to the jury, "'unless there is no evidence...
to justify disregarding the corporate form." '11

In Soerries the court found there was sufficient evidence for the jury
to pierce the corporate veil.12 The court was persuaded by the following
facts: (1) employees of the club were paid in cash by Soerries out of the
proceeds of the club, which payments were not reported in the club's
payroll records; (2) some employees were paid completely "under the
table" and were not reflected as employees in the club's records; (3)
Soerries, explaining how the club paid its bills while at the same time
reporting losses on its tax returns, stated that he often paid the
corporate expenses out of his personal funds; and (4) Soerries did not
receive the full rental value of the property from the operator even
though he paid the full monthly mortgage on the property, which
exceeded the rental payments received from the operator.13 These facts
taken together raised a jury question as to whether Soerries disregarded
the separateness of the corporate entity. 4 As such, the court found the
evidence sufficient to sustain the verdict. 15

2. Judgment as a Matter of Law Inappropriate Where Issues
for Jury Existed as to Whether Corporate Veil Should be Pier-
ced. In Dews v. Ratterree,6 the court of appeals reversed the trial
court's grant of summary judgment against a plaintiff seeking to pierce
the corporate veil. 7 Henry Dews, III originally sued Mike's Garage
Door Company, Inc. ("Mike's Garage Doors")" for damages resulting
from Dews' loss of some of his fingers while attempting to repair a
garage door opener installed in his home by Mike's Garage Doors.
Mike's Garage Doors, however, was insolvent at the time Dews' original
lawsuit was filed and was therefore judgment-proof. Dews subsequently

10. Id. at 375, 546 S.E.2d at 358 (quoting J-Mart Jewelry Outlets v. Standard Design,
218 Ga. App. 459, 460, 462 S.E.2d 406, 407 (1995)).

11. Id. (quoting J-Mart, 218 Ga. App. at 460, 462 S.E.2d at 407).
12. Id. at 376-77, 546 S.E.2d at 359.
13. Id. at 375-76, 546 S.E.2d at 358-59.
14. Id. at 376-77, 546 S.E.2d at 359.
15. Id. at 377, 546 S.E.2d at 359.
16. 246 Ga. App. 324, 540 S.E.2d 250 (2000).
17. Id. at 327, 540 S.E.2d at 254.
18. It should be noted that until February 1996, the original name of Mike's Garage

Doors was "Mike's Overhead Doors, Inc." The evidence was contradictory concerning the
reasons for the name change. Id. at 324-25, 540 S.E.2d at 252.
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brought suit against Mike Ratterree and his wife personally, seeking to
pierce the corporate veil. The Bibb County Superior Court granted
summary judgment to the Ratterrees, and Dews appealed.19

As an initial matter, the appellate court rejected as conclusory three
of Ratterree's contentions contained in his affidavit in support of his
motion for summary judgment, namely the following: (1) he has always
operated Mike's Garage Doors as a separate and distinct entity; (2) he
has never commingled funds from Mike's Garage Doors with his own
personal funds; and (3) the corporation has never been used to perpe-
trate fraud, confuse or avoid judgment creditors, or avoid liability.2 °

The court then found at least three jury issues present, making the trial
court's grant of summary judgment inappropriate. 21  First, Mr.
Ratterree maintained in his deposition that corporate monies, which he
deposited in his personal checking account, resulted from loans he made
to the corporation. The Ratterrees did not, however, present any
documentary evidence at trial that loans were made to the corporation
or that any repayments were made. Second, Mr. Ratterree stated in his
deposition that Mike's Overhead Doors, Inc. ("Mike's Overhead Doors")
made payments on loans to Mike's Garage Doors for which the Ratter-
rees were personally liable. Finally, Mike's Garage Doors paid for and
used trucks that Mr. Ratterree purchased in his name and depreciated
personally for tax purposes.2 2 These facts taken together presented
jury questions concerning whether "Mr. Ratterree commingled the assets
of Mike's Garage Doors with his own; acted to confuse Mike's Garage
Doors, Mike's Overhead Doors, and himself as separate legal entities to
avoid judgment creditors; and used Mike's Garage Doors as an instru-
mentality for the transaction of his own personal affairs."23 As such,
the court found that issues of fact were present for the jury to determine
whether to pierce the corporate veil and that the trial court's grant of
summary judgment was inappropriate. 4

The appellate court again reversed a trial court decision to remove
from the jury the question of whether to pierce the corporate veil in
Atlantic Coast Cable, Inc. v. Mallory.25 In this case, Atlantic Coast
Cable and Richard R. Wilbanks (collectively "Atlantic") brought suit
against Peter Mallory and Leonard Watts in an effort to pierce the

19. Id. at 324, 540 S.E.2d at 252.
20. Id. at 325-26, 540 S.E.2d at 253.
21. Id. at 326, 540 S.E.2d at 253.
22. Id. at 326-27, 540 S.E.2d at 253-54.
23. Id. at 327, 540 S.E.2d at 254.
24. Id.
25. 246 Ga. App. 174, 540 S.E.2d 206 (2000).
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corporate veil of Questar, Inc. Plaintiffs sought to recover personally
from Mallory and Watts debts owed by Questar for work Atlantic
previously performed outside of LaGrange, Georgia. The jury pierced the
corporate veil and found against both defendants in the amount of
$227,143.71. The trial court then granted the defendants' motion for a
judgment notwithstanding the verdict ("j.n.o.v.") and Atlantic ap-
pealed.2"

Because the question of whether to pierce the corporate veil is a jury
question, the appellate court would have to determine that no evidence
showing abuse of the corporate form was put forth at trial in order to
affirm the trial court's grant of j.n.o.v. 27 In this case, however, the
court found evidence in the record showing abuse of the corporate form
by Watts and Mallory and reversed the trial court's grant of j.n.o.v. 28

The following factors persuaded the court of appeals: (1) Mallory was
not able to fully document his contention that payments totaling
$330,000 made to him between May and August of 1989 represented
repayments for loans he had made to Questar; (2) Watts received
$200,000 from Questar in August 1989, which he used to buy a thirty-
day certificate of deposit in his own name, and Watts paid personal
income tax on the interest earned before returning the principal amount
to Questar at the end of the thirty-day period; and (3) Mallory continued
to sign documents as the president of Questar in 1989 after he was no
longer president of the corporation. 29 The court found the jury was
entitled to consider these issues in reaching its determination to pierce
the corporate veil, thus making the trial court's grant of j.n.o.v.
inappropriate.

3. Piercing of Corporate Veil Denied-No Personal Liability
for Shareholders. Although Georgia courts are willing to allow
piercing of the corporate veil in situations when there has been abuse of
the corporate form, they will respect the separateness of the corporate
entity when the facts do not evidence such abuse. In Hayes v. Collins,31
the court of appeals affirmed the trial court's grant of summary
judgment against a plaintiff seeking to pierce the corporate veil of a
corporation under circumstances in which the sole shareholder and
president of the corporation was a mistress of the plaintiff's husband and

26. Id. at 174-75, 540 S.E.2d at 207.
27. Id. at 175, 540 S.E.2d at 207.
28. Id. at 176-77, 540 S.E.2d at 208.
29. Id.
30. Id. at 177, 540 S.E.2d at 208.
31. 245 Ga. App. 704, 538 S.E.2d 785 (2000).
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had received loans on behalf of the corporation from the husband. 2

Hayes sued Collins, the corporation's president, personally for repayment
of the loan made by Hayes' husband to the corporation, alleging
generally that fraud and deceit on the part of Collins justified piercing
the corporate veil. Specifically, Hayes argued that Collins fraudulently
induced her husband to make the loan to the corporation through their
"improper relationship."33 Because the allegation of fraud was raised
for the first time on appeal, however, the court could not consider it.34

As such, the court found no evidence that could justify piercing the
corporate veil and affirmed the decision of the trial court.35

In Litland v. Smith, 6 Litland, a home purchaser, sued Smith, the
president of a developer-corporation, in his personal capacity, based on
an oral promise made by Smith to Litland that certain unfinished
construction items in the house would be completed after closing. In
fact, the unfinished items were not corrected after closing. Litland
acknowledged that he contracted with Taurus Development Inc. to build
his home rather than Smith, but he argued that the promises to
complete the home after closing were made by Smith personally. The
contract with Taurus contained an arbitration clause, and Litland
apparently sued Smith personally to avoid arbitration. In effect, Litland
was not arguing that the corporate veil of Taurus should be pierced, but
rather that the promises made by Smith represented a separate contract
entered into individually by Smith.37 In affirming the trial court's
decision that Smith acted on behalf of the corporation and not in his
individual capacity as he dealt with Litland, the court stated: "Because
Litland knowingly contracted with Taurus, he is estopped from denying
its corporate existence in an effort to avoid the mandatory arbitration
clause."3"

B. Personal Jurisdiction and Service of Process on Nonresident
Corporations

During the survey period, the Georgia courts decided several
jurisdictional issues relating to both personal jurisdiction and service of
process on foreign corporations.

32. Id. at 706, 538 S.E.2d at 787.
33. Id. at 705-06, 538 S.E.2d at 786-87.
34. Id. at 706, 538 S.E.2d at 787.
35. Id.
36. 247 Ga. App. 277, 543 S.E.2d 468 (2000).
37. Id. at 277-78, 543 S.E.2d at 469.
38. Id. at 278, 543 S.E.2d at 469.
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1. Personal Jurisdiction-Minimum Contacts. Georgia's long-
arm statute provides that Georgia courts may exercise personal
jurisdiction over any nonresident if that nonresident transacts any
business within the state. 9  The Georgia Supreme Court "has
construed the term 'transacting any business' most liberally to uphold
the jurisdiction of the Georgia Courts."4" In order to meet constitution-
al standards, the defendant must have established minimum contacts
within the forum state such that, based on conduct and connections
within the state, the defendant should reasonably anticipate being haled
into court there.4 This Article will focus only on personal jurisdiction
of nonresident corporations under Georgia's long-arm statute and does
not address federal personal jurisdiction over foreign corporations.42

In Genesis Research Institute, Inc. v. Roxbury Press, Inc.," the court
of appeals reversed a trial court's dismissal of the case for lack of
personal jurisdiction when a direct mail list broker visited Georgia to
negotiate the sale of a list of potential mail-order customers to a Georgia
direct mail business." After attending a trade show in Georgia, Jane
Tansey, a list broker for Roxbury Press d/b/a Mailings Clearing House
(a Missouri corporation), met and went to dinner with Rebecca Uggla,
the owner of a direct mail order business called Genesis Research
Institute (a Georgia corporation) which sells mail order dietary
supplements. While at dinner, Tansey and Uggla negotiated the number
of names Genesis would purchase from Roxbury, and Tansey issued a
purchase order for 100,000 names. When Genesis discovered that a high
percentage of the names provided by Roxbury had not previously
purchased dietary supplements, thereby violating the terms of the

39. See O.C.G.A. § 9-10-91(1) (1982 & Supp. 2001).
40. Shea/Rustin, Inc. v. Home Fashion Guild, Ltd., 135 Ga. App. 88,88,217 S.E.2d 405,

406 (1975).
41. See Burger King Corp. v. Rudzewicz, 471 U.S. 462, 474 (1985).
42. It should be noted that the Eleventh Circuit Court of Appeals decided one case

during the survey period, Consolidated Development Corp. v. Sherritt, Inc., 216 F.3d 1286
(11th Cir. 2000), in which it affirmed the dismissal of the case with respect to a claim

against two Canadian corporations and their affiliates for lack of personal jurisdiction. Id.
at 1295. In doing so, the Eleventh Circuit found insufficient minimum contacts in the
United States to meet the requirements of the federal long-arm statute or constitutional
due process requirements despite the following: (1) the corporation previously offered

bonds and debentures in the United States; (2) it appointed an agent for service of process
in connection with the offerings of bonds and debentures; and (3) one of its subsidiaries
markets the defendant's products in the United States. Id. at 1293.

43. 247 Ga. App. 744, 542 S.E.2d 637 (2000).
44. Id. at 747, 542 S.E.2d at 640.
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purchase order, Genesis brought suit. Following a dismissal of the suit
for lack of personal jurisdiction over Roxbury, Genesis appealed.4"

The court of appeals relied on its own precedent for the proposition
that terms negotiated in Georgia and later confirmed in a purchase order
constitute minimum contacts sufficient for Georgia to exercise personal
jurisdiction.46 Because negotiations took place between Tansey and
Uggla within Georgia, sufficient minimum contacts existed for Georgia
to exercise personal jurisdiction over Roxbury.47 Such contacts consti-
tuted "transacting business" under the long-arm statute. 8 The court
found it irrelevant that Tansey did not have authority to negotiate the
price of names sold because she was authorized to negotiate the number
of names, which was essential to the agreement and affected Roxbury's
fee.

4
9

Applying the same general tests for personal jurisdiction over a
nonresident defendant as set forth above, the court of appeals came
down on the other side of the fence in HTL Sp. Z 0.0. v. Nissho Corp.5 °

In that case, the court restated the Georgia principle of law that
generally, standing alone, a nonresident's telephone or mail contact or
a nonresident's visits to Georgia do not satisfy the minimum contacts
required to establish personal jurisdiction in Georgia.51 Furthermore,
a contractual provision choosing to apply Georgia law in the event of a
dispute was also insufficient to establish personal jurisdiction over a
nonresident corporation. Notwithstanding the foregoing, the court,
taking the facts in the light most favorable to the exercise of personal
jurisdiction, found (1) Nissho resold large quantities of medical products
supplied by the plaintiff-appellant to its codefendant, Gainor Medical
U.S.A., Inc. (a Georgia corporation), and (2) these business transactions
constituted sufficient minimum contacts for establishing personal
jurisdiction under the long-arm statute.53

45. Id. at 744-45, 542 S.E.2d at 638-39.
46. Id. at 745 n.9, 542 S.E.2d at 639 n.9 (citing Shea/Rustin, 135 Ga. App. at 88, 217

S.E.2d at 405).
47. Id. at 745, 542 S.E.2d at 639.
48. Id.
49. Id. at 746, 542 S.E.2d at 639.
50. 245 Ga. App. 625, 538 S.E.2d 525 (2000).
51. Id. at 627, 538 S.E.2d at 527. See also Object Technologies, Inc. v. Marlabs, Inc.,

246 Ga. App. 202, 540 S.E.2d 216 (2000). In Object Technologies, which took place during
the survey period, the court of appeals affirmed the trial court's dismissal for lack of
personal jurisdiction when the only in-state contacts of the nonresident corporation were
negotiations that took place via the Internet and by telephone, mail or facsimile machines.
Id. at 202-04, 540 S.E.2d at 217-18.

52. 245 Ga. App. at 627, 538 S.E.2d at 527-28.
53. Id., 538 S.E.2d at 528.
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2. Personal Jurisdiction-Service of Process. In Exum v.
Melton,54 Exum attempted to serve process on Howard L. Melton, M.D.
and his professional corporation by having the summons and complaint
delivered into the hands of Kristie Brown, the office nurse. The office
was managed by Missy Johnson, whose principal responsibilities were
to run the office, submit insurance claims, and answer the telephone.
Although Brown was a nurse, she would occasionally help out by
answering the telephone when not engaged in other tasks. Dr. Melton
was the president and registered agent for service of process of his
professional corporation and never gave Brown permission to accept
service for his corporation or for himself personally. The trial court
found that serving process on Dr. Melton by delivering the summons and
complaint to Brown was ineffective.55 The court of appeals affirmed,
stating:

[O.C.G.A. § 9-11-4(e)(7)] directs that the summons and complaint shall
be served together on the defendant personally, or by leaving copies
with a resident of suitable age and discretion at defendant's dwelling,
or "by delivering a copy of the summons and complaint to an agent
authorized by appointment or by law to receive service of process."
"Unless [the alleged agent] can in some way bind the [purported
principal] in some business transaction, then he is not its agent." 6

Because Brown was not an authorized agent to accept service on behalf
of Dr. Melton personally, the court affirmed the trial court's decision that
service of process on Melton was insufficient.5 7

With regard to Dr. Melton's professional corporation, the court found
that, because Brown's duties were primarily medical rather than
managerial, and the corporation was not served "by delivering the
summons and complaint to the president or other officer of the corpora-
tion, secretary, cashier, managing agent, or other agent thereof," this
service of process was also insufficient.5"

54. 244 Ga. App. 775, 536 S.E.2d 786 (2000).
55. Id. at 775, 778, 536 S.E.2d at 787-90.
56. Id. at 778, 536 S.E.2d at 790 (second and third alterations in original) (quoting

Orkin Exterminating Co. v. Thornton, 111 Ga. App. 636, 637, 142 S.E.2d 422, 424 (1965))
(emphasis added); accord Southeastern Fidelity Ins. Co. v. Heard, 123 Ga. App. 635, 638-
39, 182 S.E.2d 153, 156 (1971). See O.C.G.A. § 9-11-4(e)(7) (Supp. 2001).

57. 244 Ga. App. at 778-79, 536 S.E.2d at 790.
58. Id. at 779, 536 S.E.2d at 790 (citing O.C.G.A. § 9-11-4(e)(1) (Supp. 2001)).
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C. Shareholder Suits

1. Dismissal of Shareholder's Derivative Action and Award of
Attorney Fees was Inappropriate Remedy Where Shareholder
Failed to Include Corporation as Indispensable Party. In a
shareholder derivative suit, a shareholder brings an action on behalf of
the corporation to redress wrongs done to the corporation. 9 Because
the shareholder is basically a nominal plaintiff suing on behalf of the
corporation, any damages recovered as a result of the suit are generally
paid to the corporation.6" Because the suit is being brought on behalf
of the corporation, the corporation is an indispensable party to the
action.6 1

In Kilburn v. Young,62 Galen Kilburn, the majority shareholder in
Kilburn-Young Asset Management Corp., brought a derivative action
against Robert Young alleging that Young, the president and CEO of the
corporation, misappropriated corporate funds for his own benefit. Young
did not name the corporation as a defendant or serve it with process.
The trial court granted Young's motion to dismiss the complaint and
awarded him attorney fees on the grounds that Kilburn failed to join the
corporation as an indispensable party and serve it with process. Kilburn
appealed.6 3

The court of appeals noted: "'[A]s a practical matter, the corporation
is initially named as a defendant. In this way the stockholder insures
the presence of the corporation as an indispensable party. Once joined
and present before the court, the corporation is then realigned, if
necessary, according to its real interests.' 64 Young did not join the
corporation as a defendant as prescribed by Georgia law, leaving for the
court the question of whether dismissal was the proper remedy.65 The
court resolved the question in the negative for the reasons set forth
below.66

Young's argument for dismissal and the trial court's dismissal of the
action was based on Georgia case law that predated Georgia's adoption

59. See Phoenix Airline Servs., Inc. v. Metro Airlines, Inc., 260 Ga. 584, 397 S.E.2d 699
(1990).

60. See Wagner v. Biscoe, 190 Ga. 474, 479, 9 S.E.2d 650, 654 (1940).
61. See id. at 477, 9 S.E.2d at 652.
62. 244 Ga. App. 743, 536 S.E.2d 769 (2000).
63. Id. at 743, 536 S.E.2d at 771.
64. Id. at 745, 536 S.E.2d at 772 (quoting Liddy v. Urbanek, 707 F.2d 1222, 1224 (11th

Cir. 1983)).
65. Id.
66. Id. at 746-47, 536 S.E.2d at 773.
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of the Civil Practice Act.67 The old rule regarding joinder of indispens-
able parties was set forth in Smyly v. Smith,68 which held, "the
corporation is not merely a proper party, but is an essential, indispens-
able party, and a failure to make the corporation a party is not a mere
defect of parties, but leaves the stockholder without a cause of action."69

Kilburn argued, and the court of appeals agreed, that "even if the
corporation is not properly before the court either as a plaintiff or a
defendant, the remedy for failure to join an indispensable party is not
dismissal, but joinder."7" In reaching its conclusion, the court focused
on the post-Smyly passage by the Georgia legislature of the Civil
Practice Act that provides if an indispensable party has not been joined,
the court shall order that he be made an indispensable party.7

Although not in the context of shareholder derivative suits, the court
cited Georgia cases that set forth the rule that before dismissing a suit
for failure to join an indispensable party, the court must allow a
reasonable time for such parties to be joined.72 Because the principle
that failure to join an indispensable party subjected a complaint to
dismissal no longer applied following the enactment of the Civil Practice
Act, the court applied the post-enactment rulings in favor of joinder
rather than dismissal in the context of a shareholder derivative suit and
reversed the trial court's dismissal of Kilburn's derivative action.7 3

Because the dismissal was improper, the court also held improper the
trial court's award of attorney fees to Young.74

2. Former Shareholder of Corporation Had No Standing to
Institute a Petition for Judicial Dissolution of Corporation. In
Cook v. Regional Communications, Inc.," Sheila Cook brought suit for
the judicial dissolution of Regional Communications, Inc. Cook and
Michael Jackson were each fifty percent shareholders in the corporation
prior to 1998, when the parties reached a settlement of a lawsuit
instituted by Jackson for damages and injunctive relief. Under the

67. See O.C.G.A. § 9-11-1 to -132 (1993 & Supp. 2001).
68. 216 Ga. 529, 118 S.E.2d 188 (1961).
69. Id. at 529, 118 S.E.2d at 189.
70. 244 Ga. App. at 744, 536 S.E.2d at 771.
71. Id. at 746, 536 S.E.2d at 772 (citing O.C.G.A. § 9-11-19(a)(1) (1993)).
72. Id. at 746 nn.15-17, 536 S.E.2d at 772-73 nn.15-17 (citing Altama Delta Corp. v.

Howell, 225 Ga. App. 78,483 S.E.2d 127 (1997); Dismuke v. Stynchcombe, 237 Ga. 420, 228
S.E.2d 817 (1976); Empire Banking Co. v. Martin, 133 Ga. App. 115, 210 S.E.2d 237
(1974)).

73. Id. at 746-47, 536 S.E.2d at 773.
74. Id. at 747, 536 S.E.2d at 773.
75. 244 Ga. App. 869, 539 S.E.2d 171 (2000).
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terms of the settlement agreement, Cook tendered all of her shares in
the corporation to Jackson. However, Jackson continued to pursue his
legal action against Cook following the tender of the shares. Cook then
sought judicial dissolution of the corporation.76

O.C.G.A. section 14-2-1430 provides that a superior court may dissolve
a corporation in a proceeding brought by the attorney general of Georgia,
a shareholder, or a creditor.77 The court in Cook focused on the
question of whether Cook was a shareholder at the time of her peti-
tion." Cook contended the settlement agreement with Jackson
required Jackson to abandon his legal action against her upon delivery
of her shares to him. Because Jackson did not abandon his suit, Cook
argued, Jackson breached the agreement and was holding Cook's shares
unlawfully, thus making Cook a shareholder.79  The court disagreed
and summarily dismissed Cook's contention, pointing out that the
settlement agreement "[did] not recite that it is in settlement of any
legal action or that Jackson is required to abandon such legal action."80

Furthermore, the agreement contained a merger clause that barred the
admission of parol evidence to add to the contract.8 l As such, the trial
court's dismissal of the suit was affirmed.82

D. No Misappropriation of Business Opportunity

Under the business opportunity principle, officers of a corporation
generally cannot acquire the property of a business opportunity in which
the corporation has a legal or equitable interest or expectancy growing
out of a pre-existing right or relationship,83 unless the opportunity
consists of the good will of longstanding customers.8 4

The court of appeals found that the requisites for finding a misappro-
priation of corporate opportunity were not present in Jenkins v.
Smith.85 In Jenkins, Richard T. Smith brought suit against a former
fifty percent shareholder of a professional legal corporation of which both
parties were equal equity owners. Smith alleged that Jenkins misappro-

76. Id. at 869-70, 539 S.E.2d at 172.
77. O.C.G.A. § 14-2-1430 (1994).
78. 244 Ga. App. at 870, 539 S.E.2d at 172-73.
79. Id., 539 S.E.2d at 172.
80. Id., 539 S.E.2d at 173.
81. Id. at 870-71, 539 S.E.2d at 173.
82. Id. at 871, 539 S.E.2d at 173.
83. See, e.g., Southeast Consultants, Inc. v. McCrary Eng'g Corp., 246 Ga. 503, 508, 273

S.E.2d 112, 117 (1980).
84. See United Seal & Rubber Co. v. Bunting, 248 Ga. 814, 816, 285 S.E.2d 721, 723

(1982).
85. 244 Ga. App. 541, 535 S.E.2d 521 (2000).
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priated a corporate opportunity by continuing to conduct real estate
closings for Coldwell Banker, a client of the corporation, after Jenkins'
withdrawal from the firm at the end of 1994. A jury found for Smith at
trial and awarded him $600,000. The court overruled Jenkins' motion
for j.n.o.v. or a new trial in the alternative, and Jenkins appealed.86

The court of appeals reversed the trial court based on the exception to
the misappropriation principle relating to the misappropriation of good
will." It stated: "Even though 'good will' is 'a species of property
subject to transfer and sale,' it lacks the 'finite aspect' of a corporate
opportunity."8 8  Because no contractual relationship existed between
Coldwell Banker and the firm and because Jenkins was merely
continuing his relationship with the client after leaving the firm, the
court found that the jury's award of $600,000 was not supported by the
evidence.8 9 Therefore, Jenkins' motion for a new trial should have been
granted and failure to do so constituted reversible error.90

E. Oral Promises Made to Sellers of Stock of Acquired Corporation
Held Unenforceable Against Purchaser

In Willis v. First Data Pos, Inc.,91 decided during the survey period,
the court of appeals found itself bound by the clear terms of a deceptive-
ly drafted contract that conflicted with oral promises made by the same
promisor in the context of a stock purchase acquistion. 92 In Willis, the
acquiring company, First Data Pos, Inc., offered to purchase Retail
Interact, a prosperous software development company, from its owners
and promised the sellers upfront cash, future employment, and
additional contingent payments tied to future sales, all of which were
contained in the stock purchase agreement executed by the parties. In
addition, First Data made oral promises prior to the signing of the
agreement that the two companies would combine product sales and that
First Data would invest resources in Retail Interact to enhance the
company's products and sales. Once the acquisition of Retail Interact
was complete, however, First Data engaged in various deceptive
accounting practices designed to inflate its own profits in 1991. In order
to avoid a loss that would have necessarily shown up on First Data's

86. Id. at 541-42, 535 S.E.2d at 522.
87. Id. at 542-44, 535 S.E.2d at 523-24.
88. Id. at 543, 535 S.E.2d at 523 (quoting Bunting, 248 Ga. at 817, 285 S.E.2d at 723

(Weltner, J., dissenting)).
89. Id.
90. Id.
91. 245 Ga. App. 121, 536 S.E.2d 198 (2000).
92. Id. at 123, 536 S.E.2d at 200-01.
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books in 1992 after it failed to accrue its costs of making sales in 1991
(a year in which all of its sales revenue was shown as profit by accrual
accounting), First Data would have had to show a substantial increase
in profits from some source other than Retail Interact 93 to offset the
expenses. As such, First Data allocated its resources away from COIN
Banking Systems, Inc.94 to avoid the contingency payments otherwise
payable to the sellers of Retail Interact based on sales performance.
These actions were in direct contravention to the oral promises made by
First Data. The sellers of Retail Interact brought suit against First Data
for civil misrepresentation, breach of contract,95 and violations under
Georgia's version of RICO, all of which were dismissed by the trial court
on summary judgment. The sellers appealed.96

Much to the apparent chagrin of the court of appeals, it found that
"the express terms of the Stock Purchase Agreement were intentionally
crafted by First Data to protect it from tort fraud liability."97 According
to the court:

This agreement was crafted with a merger clause and in such contract
terms that a reasonable, prudent person exercising due diligence for
their own protection in reading the contract should have known that
any promises of resource allocation to COIN made by First Data orally
were a mere illusion; that First Data possessed at all times the power
to pull the plug on COIN; and that there could be no reasonable
reliance on the false representations prior to execution and made to
induce the stock sale, because such were refuted by the contract
itself."'

The court further stated:

From the record it is clear that First Data in its oral representations
made in person and by telephone, and representations by mail to the
Willis group promised to make substantial contributions to the

93. Id. at 121, 536 S.E.2d at 198-99. First Data could not report an increase in
revenues of Retail Interact because doing so would have subjected First Data to the
contingency payments promised in the stock purchase agreement. Id. at 122, 536 S.E.2d
at 200.

94. The opinion refers to both Retail Interact and COIN Banking Systems, Inc. almost
interchangeably, though the nature of the relationship between the two is unclear from the
opinion.

95. The sellers also brought suit based on Georgia's Racketeer-Influenced & Corrupt
Organizations Act ("RICO"). 245 Ga. App. at 121, 536 S.E.2d at 199. On this issue, which
is beyond the scope of this Article, the court of appeals reversed the trial court's grant of
summary judgment. Id.

96. Id. at 121-22, 536 S.E.2d at 199-200.
97. Id. at 122, 536 S.E.2d at 200.
98. Id. at 122-23, 536 S.E.2d at 200.
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development of COIN to induce the Willis group to sell their stock at
below market value for cash and contingent consideration. However,
the merger clause in the Stock Purchase Agreement negated such
fraud in the inducement.99

With respect to the sellers' claims that the trial court erred in
granting summary judgment on the breach of contract and breach of
duty of good faith and fair dealing claims, the appellate court again
found no such breach because the agreement expressly denied such
duties. ° °

F Court's Application of Minority and Marketability Discounts in
Share Valuation Upon Shareholder's Exercise of Dissenter's Rights
Held Improper

Georgia's dissenters' rights statute gives shareholders in a corporation
the right to dissent from certain corporate actions and be paid the fair
value for their shares upon surrendering their shares to the corpora-
tion.10 1 The court of appeals addressed a new issue in the valuation
of such shares in the context of a merger in Blitch v. Peoples Bank0 2

during the survey period.
Blitch involved a determination of the proper valuation of shares upon

a shareholder's exercise of dissenter's rights following a merger. In that
case, J. Dan Blitch, III owned 5.5% of a bank's outstanding shares prior
to the bank's merger with a wholly-owned subsidiary of a holding
company. Blitch dissented from the merger and thus was entitled to
receive the fair value of his shares as of the date of the merger. The
bank filed a petition'0 3 with the superior court seeking a determination
of the fair market value of Blitch's shares and put forth its own expert
who testified Blitch's shares were worth $1214 per share, after
discounting the value because Blitch was a minority shareholder and
because there was no public market for the shares. Blitch's expert, on
the other hand, did not apply either the minority or marketing discounts
and testified each share was worth $2342. The trial court rejected
Blitch's valuation on the grounds that he did not apply the discounts,
and subsequently valued each share at $1418. Furthermore, the
superior court rejected Blitch's claim for attorney fees and Blitch
appealed."4

99. Id. at 123, 536 S.E.2d at 200.
100. Id., 536 S.E.2d at 201.
101. See O.C.G.A. § 14-2-1302(a) (1994 & Supp. 2001).
102. 246 Ga. App. 453, 540 S.E.2d 667 (2000).
103. Such petitions are filed under O.C.G.A. section 14-2-1330 (1994 & Supp. 2001).
104. 246 Ga. App. at 453-55, 540 S.E.2d at 668-69.
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The court of appeals first pointed out that Georgia's dissenter's rights
statute is modeled after the Revised Model Business Corporation Act
("RMBCA").' 0 5 Even though Georgia's statute does not directly address
whether a court may discount shares because a shareholder is in the
minority or because there is no public market for the shares, the court
noted that the RMBCA was recently amended to provide that such
discounting is improper.' In reaching its conclusion that minority or
marketability discounts are not to be applied, the court first justified its
conclusion on the grounds that this outcome is in line with the view of
the majority of jurisdictions." 7 Furthermore, courts that have adopted
the majority view have reasoned that using discounts (1) injects
speculation into the appraisal process; (2) fails to give minority
shareholders the full proportionate value of their stock; (3) encourages
corporations to squeeze out minority shareholders; and (4) penalizes the
minority for taking advantage of dissenters' rights statutes.'08

Secondly, the court was persuaded by the fact that when Georgia
modeled the Georgia Business Corporation Code after the RMBCA in
1988, its comments provided that the comments to the RMBCA are to be
used as guidance for construing consistent provisions in the Georgia
Business Corporation Code.0 9 As such, the superior court's valuation
of Blitch's shares based on minority and marketing discounts was
improper."0

G. General

The court of appeals decided several cases addressing general
principles of corporate law during the survey period. In Outdoor
Systems, Inc. v. Wood,"' the court of appeals held that an acquiring
corporation had standing to pursue its subsidiary's claim that a lease
had automatically renewed, when the landlord consented in advance to
the assignment of the lease from the subsidiary to the acquiror."2

However, in the same case, the court held that the acquiring corporation
did not have standing to pursue its subsidiary's trespass claim when the
trespass claim had not been so assigned." 3

105. Id. at 453, 540 S.E.2d at 668.
106. Id. at 453-54, 540 S.E.2d at 668.
107. Id. at 456, 540 S.E.2d at 669.
108. Id. (citing Lawson Mardon Wheaton, Inc. v. Smith, 734 A.2d 738 (N.J. 1999)).
109. Id. at 457, 540 S.E.2d at 670 (citing O.C.G.A. § 14-2-101 cmt. (1994)).
110. Id.
111. 247 Ga. App. 287, 543 S.E.2d 414 (2000).
112. Id. at 291, 543 S.E.2d at 418.
113. Id. at 290, 543 S.E.2d at 417.
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The court in Temp-N-Around Medical Resources, Inc. v. Avondale Joint
Venture114 affirmed the trial court's entry of default judgment against
a corporation because the corporation was not represented in court by an
attorney as required by Georgia law."5 Rather, the president of the
corporation filed an answer to the dispossessory warrants filed by a
lessor against the corporation,16 which the court found to be insuffi-
cient." 7

In H & C Development, Inc. v. Bershader,"8 the court reversed the
trial court's grant of summary judgment and held that a purchaser of
property at a tax sale was required to give a corporate landowner notice
of his intent to foreclose the corporation's statutory right of redemp-
tion,19 even though the corporation had been administratively dis-
solved at the time of the foreclosure. 20 Because the corporation's
corporate status was later re-instated and such re-instatement related
back to the date of administrative dissolution, notice of the purchaser's
intent to foreclose the corporation's statutory right of redemption was re-
quired.

12 1

II. SECURITIES

In GCA Strategic Investment Fund, Ltd. u. Joseph Charles &
Associates, Inc., 122 the court of appeals affirmed a trial court's dismiss-
al of a securities fraud claim against a seller of securities, but reversed
the dismissal with respect to the broker of the transaction. 23  A
purchaser of securities, GCA Strategic Investment Fund, Ltd. ("GCA"),
bought stock in Integrated Medical Resources, Inc. ("IMRI") as part of a
portfolio of five securities purchased through Joseph Charles &
Associates, Inc. ("JC&A"), as broker. The purchase was governed by a
securities purchase agreement (the "agreement") executed between GCA
and the seller of the securities, but not JC&A as broker. IMRI
subsequently became insolvent, and GCA sought rescission of the sale
of the IMRI securities, tendered its shares back to the seller, and
requested payment of $1.3 million for the shares. The seller declined

114. 248 Ga. App. 231, 546 S.E.2d 23 (2001).
115. Id. at 232, 546 S.E.2d at 24.
116. Id. at 231, 546 S.E.2d at 23.
117. Id. at 232, 546 S.E.2d at 24.
118. 248 Ga. App. 546, 546 S.E.2d 907 (2001).
119. See O.C.G.A. § 48-4-47(a) (1999).
120. 248 Ga. App. at 549-50, 546 S.E.2d at 909-10.
121. Id. at 550, 546 S.E.2d at 910.
122. 245 Ga. App. 460, 537 S.E.2d 677 (2000).
123. Id. at 463, 537 S.E.2d at 681.
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GCA's request, and GCA brought suit against both the seller and JC&A
alleging, among other things, violations of the Georgia Securities
Act,124 common-law fraud, negligent misrepresentation, and conspiracy.
The trial court dismissed the suit against both defendants for failure to
state a claim upon which relief could be granted, and GCA appealed. 125

Addressing the claims against the seller, the court of appeals first
noted that GCA attached a copy of the agreement as an exhibit to its
complaint, and as such "'the facts shown in the exhibit will prevail over
the allegations of the party in the pleading. '" 26  In the agreement,
which contained a merger clause, GCA made several representations and
warranties to the effect that (1) it was an "accredited investor" and a
"qualified purchaser" as defined under federal securities regulations; 127

(2) it was given an opportunity to inspect all relevant financial
information; (3) it possessed sufficient knowledge to render it capable of
evaluating the risks and merits of the purchase; and (4) it agreed that
"seller made no representation or warranty as to the performance of the
securities."12  The court then noted that a party who is fraudulently
induced to enter into a contract can elect one of two alternative courses
of actions: he can "affirm the contract and sue to recover damages for
its breach or rescind the contract and sue in tort to recover the contract's
consideration as well as damages for fraud."'29 In this case, GCA did
not attempt to rescind the agreement as a whole, but attempted a partial
rescission only with respect to the IMRI shares purchased as part of the
portfolio.'3 ° Because partial rescissions require mutual consent of the
parties under Georgia law,13' which was not present here, GCA's
attempted partial rescission was ineffective. 32 Therefore, GCA was
bound by the merger clause contained in the agreement that estopped
GCA from introducing evidence against the seller to the effect that
JC&A told GCA "IMRI was the best company it had in its portfolio, and
that it had good management," on behalf of the seller.'3' As such,
GCA's claims against the seller were properly dismissed. 34

124. O.C.G.A. § 10-5-12(a) (2000).
125. 245 Ga. App. at 460-61, 537 S.E.2d at 679-80.
126. Id. at 461-62, 537 S.E.2d at 680 (quoting H & R Block v. Asher, 231 Ga. 780, 781,

204 S.E.2d 99, 100 (1974)).
127. See 17 C.F.R. § 230.501(a) (2001); 15 U.S.C. § 80a-2(a)(51)(A) (1994 & Supp. 1999).
128. 245 Ga. App. at 462, 537 S.E.2d at 680.
129. Id., 537 S.E.2d at 680-81.
130. Id. at 463, 537 S.E.2d at 681.
131. Id. (citing Feely v. First Am. Bank, 206 Ga. App. 53, 424 S.E.2d 345 (1992)).
132. Id. at 462-63, 537 S.E.2d at 681.
133. Id. at 463-65, 537 S.E.2d at 681-82.
134. Id. at 463, 537 S.E.2d at 681.
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As for the claims against the broker, the court first determined that,
because the claims against the seller were properly dismissed, GCA's
claim of conspiracy against the broker was defeated."3 5 However, the
court found the broker was not entitled to rely on the merger clause
contained in the agreement because it was not a party to that agree-
ment. 1

36

The court then addressed GCA's fraud and negligent misrepresenta-
tion claims against the broker and set forth the elements of an action in
tort for damages resulting from material misrepresentations that
constitute fraud as follows:

"(1) that the defendant made the representations; (2) that at the time
he knew they were false... ; (3) that he made them with the intention
and purpose of deceiving the plaintiff; (4) that the plaintiff [justifiably]
relied on such representations; [and] (5) that the plaintiff sustained the
alleged loss and damage as the proximate result of their having been
made.-' 37

The court then stated that to evaluate a claim of securities fraud
under the Georgia Securities Act, 3 " the court looks to the elements
that a plaintiff must allege under the Securities Act of 1934, as
amended, 139 namely "'(1) a misstatement or omission, (2) of a material
fact, (3) made with scienter, (4) on which the plaintiff relied, (5) that
proximately caused the injury.""4  Scienter, the court stated, "must
be pleaded with particular facts that give rise to a strong inference that
the defendant acted in a severely reckless manner."'4 ' In addition, the
plaintiff must show that he justifiably relied by putting forth evidence

135. Id.
136. Id.
137. Id. at 463-64, 537 S.E.2d at 681-82 (alterations in original) (quoting Lister v.

Scrivner, 216 Ga. App. 741, 745, 456 S.E.2d 83, 86 (1995)).
138. O.C.G.A. § 10-5-12(a) (2000).
139. See 17 C.F.R. § 240 10b-5 (2001).
140. 245 Ga. App. at 464,537 S.E.2d at 682 (quoting Bryant v. Avado Brands, Inc., 187

F.3d 1271, 1281 (11th Cir. 1999)).
141. Id. (citing Bryant, 187 F.3d 1271). During the survey period, the United States

District Court for the Northern District of Georgia restated and applied the standard set
forth in Bryant, stating as follows:

[Iln the Eleventh Circuit, a strong inference of severe recklessness remains the
standard by which a plaintiff may satisfy the scienter requirement. Although
motive and opportunity may be evidence that, along with other evidence, might
contribute to an inference of willfulness or recklessness, they alone do not suffice
to create the required strong inference.

In re Miller Industries, Inc., 120 F. Supp. 2d 1371, 1382 (N.D. Ga. 2000) (citing Bryant, 187
F.3d 1271).
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that "'with the exercise of reasonable diligence [he] still could not have
discovered the truth behind the fraudulent omission or misrepresenta-
tion."'142 The court stated further a party will not be justified in
relying on "'representations consisting of mere expressions of opinion,
hope, expectation, puffing, and the like. '" 4 3

JC&A contended that based on GCA's representation in the agreement
that it was an accredited investor and its warranty that it had an
opportunity to inspect all relevant financial information, GCA could not
have justifiably relied on any statement made by the broker.' 44 The
court noted, "'[q]uestions of fraud, the truth and materiality of represen-
tations made by a defendant, and whether the plaintiff could have
protected himself by the exercise of proper diligence are, except in plain
and indisputable cases, questions for the jury.'" 45  Because GCA
alleged that JC&A stated IMRI "was the best company it had in its
portfolio," the court of appeals could not determine that the broker had
shown GCA "'could not possibly introduce evidence ... sufficient to
warrant a grant of the relief sought.""4  As such, GCA's claims
against JC&A should not have been dismissed for failure to state a
claim. 

14

III. PARTNERSHIPS

A. General Partner and. General Partner's Parent Corporations
Found Liable for Breach of Fiduciary Duty Based on Aiding and
Abetting Theory148

In Time Warner Entertainment Co. v. Six Flags Over Georgia,
LLC, 149 the court of appeals affirmed a jury verdict holding the general
partner and certain of its parent corporations liable for breach of

142. 245 Ga. App. at 464, 537 S.E.2d at 682 (quoting Gochnauer v. A.G. Edwards &
Sons, 810 F.2d 1042, 1047 (11th Cir. 1987)).

143. Id. (quoting Todd v. Martinez Paint & Body, 238 Ga. App. 128, 129, 517 S.E.2d
844, 846 (1999)).

144. Id. at 465, 537 S.E.2d at 682.
145. Id. (quoting Am. Petroleum Prods. v. Mom & Pop Stores, 231 Ga. App. 1, 6, 497

S.E.2d 616, 622 (1998)).
146. Id., 537 S.E.2d at 682-83 (quoting Anderson v. Flake, 267 Ga. 498, 501,480 S.E.2d

10, 13 (1997)).
147. Id., 537 S.E.2d at 683.
148. The court of appeals addressed this issue only in dicta after holding the appellants

did not preserve the issue of whether aiding and abetting a breach of fiduciary duty existed
under Georgia Law, the theory under which the jury found the affiliate corporations liable.
245 Ga. App. 334, 342, 537 S.E.2d 397, 407 (2000).

149. 245 Ga. App. 334, 537 S.E.2d 397 (2000), vacated and remanded 2001 U.S. Lexis
5483 (Oct. 1, 2001).
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fiduciary duties to the limited partnership and the limited partners.15

Six Flags Over Georgia, LLC ("Six Flags") was a limited partnership151

that owned the Six Flags Over Georgia theme park. Six Flags consisted
of one limited partner, Six Flags Fund, Limited, L.P. ("Fund") that was
made up of individual investors. Six Flags Over Georgia, ("SFOG"), a
subsidiary of Time Warner Entertainment Company, L.P. ("TWE"), was
the general partner of Six Flags charged with operating the park from
1991 to 1998. Evidence presented at trial, however, tended to show that
TWE assumed the general partner duties along with two of its other
subsidiaries, Six Flags Entertainment Corporation ("SFEC") and Six
Flags Theme Parks, Inc. ("SFTP") (SFOG, SFTP, SFEC and TWE are
sometimes collectively referred to as "Time Warner"). '52

Fund and Six Flags filed a complaint alleging the general partner
breached its fiduciary duty by preferring its own financial interests over
that of Fund (the limited partner) and Six Flags (the limited partner-
ship). The jury returned a verdict in favor of Fund and Six Flags in the
amount of $197,296,000 in compensatory damages and $257,000,000 in
punitive damages. Time Warner appealed. 5' The court of appeals
found no reversible error and affirmed the jury verdict.14

This claim arose from Time Warner's actions, or at times inaction,
with respect to Six Flags between 1991 and 1998 when Time Warner
operated the park as the general partner. The parties were operating
under a thirty-year partnership agreement (the "agreement"), which was
set to expire on December 31, 1997; at this point, ownership of the park
would revert back to Fund unless the park was sold or the parties
entered into a new general partnership agreement. Avrim Salkin was
a Fund investor who was a signatory to the agreement and acted as
Fund's representative over the term of the agreement with respect to
Fund's dealings with Time Warner. Pursuant to this role, Salkin was
in charge of shopping the park to potential general partners who might
indeed take over following expiration of the agreement. During Fund's
negotiations with Time Warner with respect to renewing the agreement,
Salkin complained to Time Warner of various issues he had with the
way Time Warner was operating and funding the park. Time Warner
agreed to reserve to Fund and Six Flags any claims each might bring

150. Id. at 335, 537 S.E.2d at 401-02.
151. Although the designation "LLC" contained in a company's name generally connotes

the company is organized as a limited liability company, the opinion identifies the name
of the limited partnership as Six Flags Over Georgia, LLC. Id. at 334, 537 S.E.2d at 401.

152. Id. at 334-35, 537 S.E.2d at 401-02.
153. Id. at 334, 537 S.E.2d at 402.
154. Id.
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against TWE in future litigation (the "reserved claims"). In August
1996, after shopping the park, Fund accepted Time Warner's bid for a
new partnership agreement (the "new agreement") over competing bids
submitted by other suitors. The parties executed the new agreement on
March 18, 1997. One day later, SFOG and SFTP brought suit against
Salkin and Fund seeking to resolve the reserved claims, and the instant
case ensued. One year later, TWE sold all seven of the Six Flags parks
to Premier Parks, Inc. resulting in earnings to TWE of $453 million. 155

Time Warner first argued that TWE, SFTP, and SFEC (the parent
corporations of SFOG) could not be held liable for SFOG's acts because
appellees did not present evidence imputing liability to such entities
under alter ego, agency, or joint venture theories.'56 However, the
court noted Fund and Six Flags did argue the other entities were liable
because they aided and abetted SFOG's breach of its fiduciary du-
ties. 5' Time Warner failed to enumerate as error the jury's finding of
liability on aiding and abetting theory and thus, the court noted, this
theory could not be raised on appeal.5 "

Nevertheless, the court analyzed the issue of whether a cause of action
for aiding and abetting breach of fiduciary duty existed under Georgia
law.5 9 The court stated, "[a]lthough this court has never explicitly
recognized a cause of action for aiding and abetting a breach of fiduciary
duty, we have ... implicitly acknowledged that such claims are
viable." 160  After discussing the fact that other jurisdictions have
accepted such a theory of liability,16' the court stated, "Were we
required to address this issue, we could follow suit [along with the other
jurisdictions], finding that such a basis for liability is implicit in
O.C.G.A. [section] 51-12-30, pertaining to the joint liability of one who
procures an actionable wrong. "

,1
2

155. Id. at 336-38, 537 S.E.2d at 403-04.
156. Id. at 342, 537 S.E.2d at 407.
157. Id. (emphasis added).
158. Id. at 343, 537 S.E.2d at 407.
159. Id. at 342-43, 537 S.E.2d at 407.
160. Id. at 342, 537 S.E.2d at 407 (citing Williams v. Serv. Corp., 218 Ga. App. 10, 459

S.E.2d 621 (1995); U3S Corp. v. Parker, 202 Ga. App. 374, 414 S.E.2d 513 (1991)).
161. Id. at 342-43, 537 S.E.2d at 407 (citing Granewich v. Harding, 985 P.2d 788 (Or.

1999); Holmes v. Young, 885 P.2d 305 (Colo. App. 1994)).
162. Id. at 343, 537 S.E.2d at 407. The court of appeals discussion, although in dicta,

seems to indicate that a claim for aiding and abetting breach of fiduciary duty is actionable
under Georgia law. See id.
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With regard to the breach of fiduciary duty claim itself, the court
found ample evidence to support the jury's verdict.163 The court
described fiduciary duties as follows:

Fiduciary duties and obligations are owed by those in confidential
relationships, that is, relationships "where one party is so situated as
to exercise a controlling influence over the will, conduct, and interest
of another or where, from a similar relationship of mutual confidence,
the law requires the utmost good faith, such as the relationship
between partners, principal and agent, etc.""

Fund and Six Flags proceeded on the general allegation that TWE
sought to depress the value of the park in the years leading up to 1997,
the date of expiration of the agreement, so TWE could deter potential
competing bidders and purchase the park or obtain the general
partnership at a significant reduction in cost.' In finding Time
Warner breached its fiduciary duty to the partnership, the jury and the
appellate court were primarily persuaded by the following evidence put
forth at trial: (1) TWE received a one-time $20 million "sponsorship fee"
from Coca-Cola that it kept secret from Fund for several years and never
paid Six Flags its $2.8 million share of the fee; (2) Time Warner
purchased property adjacent to the park, preventing the park from
expanding because Time Warner enclosed the park between 1-20, the
Chattahoochee River, and the purchased parcel; (3) Time Warner
consistently underinvested capital in the park, thereby lowering the
park's income and its earnings before interest, taxes, depreciation and
amortization ("EBITDA") and consequently decrease the park's value; (4)
Time Warner contemplated building a competing park within one
hundred miles of Atlanta; (5) Time Warner failed to purchase a roller
coaster called "Batman the Ride," which would have significantly
increased earnings, for several years following 1992 when the roller
coaster was first requested by the park; (6) once taking control of the
Georgia park, Time Warner planned to invest far less in the park than
in relation to the other parks owned by Time Warner; (7) Time Warner
withheld or distorted financial information necessary for Fund and Six
Flags and potential bidders to assess the value of the park during the
bidding process, thereby depressing the size of the bids and ensuring
that Time Warner's bid would be superior; (8) TWE charged Flags for
expenses not allowed under the agreement; and (9) TWE overcharged Six
Flags for a twenty-year old roller coaster Six Flags procured for the park

163. Id. at 341-42, 537 S.E.2d at 406-07.
164. Id. at 341, 537 S.E.2d at 406 (quoting O.C.G.A. § 23-2-58 (1982)).
165. Id. at 338-39, 537 S.E.2d at 404.
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by approximately $1.4 million." Based on the evidence introduced at
trial, the court found the jury was entitled to find a breach of fiduciary
duty, and the amount of compensatory and punitive damages set by the
jury was not excessive. 167

B. Legal Representative of Deceased Partner Stands in the Shoes of
an Ordinary Creditor of the Partnership, Rather than as a Partner

In Chaney v. Burdett,'68 Chaney, the widow and legal representative
of a deceased partner, brought suit against a partnership, BMW
Partners, and Burdett, the sole remaining partner, seeking (1) liquida-
tion of the partnership assets, (2) enforcement of a buy-sell agreement
contained in the partnership agreement, and (3) damages for an alleged
breach of a fiduciary duty by Burdett, arising from Burdett's unilateral
adjustment of certain rent payments made to Chaney after her
husband's death.16 9 The court of appeals affirmed the trial court's
determination that Chaney, as the legal representative of her husband's
estate, stood in the shoes of an ordinary creditor of the partnership,
rather than as a partner. 70 As such, Chaney did not have the right
to invoke the buy-sell agreement contained in the partnership agreement
or assert a breach of fiduciary duty against Burdett.17

1 With respect
to Chaney's request for a liquidation of the partnership assets, the court
held that the Georgia legislature has made clear that, absent an
agreement to the contrary, upon the death of one or more of the
partners, the partnership is dissolved, but the remaining partners may
agree to continue the business of the partnership. 172 In such a situa-
tion, as in the instant case, the legal representative will stand as an
ordinary creditor to the business and is entitled to an accounting of the
partnership assets to determine how much is owed.17

1

C. General

In Nolan Road West, Ltd. v. PNC Realty Holding Corp. of Georgia,74

the Georgia Court of Appeals reversed a trial court's grant of summary
judgment to a former general partner, Baker, of a limited partnership,

166. Id. at 336-41, 537 S.E.2d at 403-06.
167. Id. at 342, 355-56, 537 S.E.2d at 407, 415-16.
168. 248 Ga. App. 668, 548 S.E.2d 407 (2001).
169. Id. at 668-70, 548 S.E.2d at 409-10.
170. Id. at 672, 548 S.E.2d at 412.
171. Id. at 674, 548 S.E.2d at 413.
172. Id. at 671-72, 548 S.E.2d at 411-12.
173. Id. at 672, 548 S.E.2d at 412.
174. 248 Ga. App. 248, 544 S.E.2d 750 (2001).

[Vol. 53



BUSINESS ASSOCIATIONS

Nolan Road West, Ltd. ("Nolan"), with respect to a claim against Baker
arising from an agreement executed by him during his tenure as general
partner.175 In Nolan, Baker executed a lease commission agreement
in favor of a real estate broker obligating Nolan to pay a commission to
the broker over the term of the underlying lease. The lease, but not the
lease commission agreement, was subsequently assigned to a third party.
The brokers brought suit against Baker, along with Nolan and the third
party lease assignee, asserting Baker was liable on the lease commission
agreement. Baker defended on the ground that his withdrawal as
general partner prior to the time at which the commission obligations
arose relieved him of any liability for debts of the partnership incurred
after his departure.'76 The court of appeals disagreed,'77 noting "'[a]
general partner ... has the same rights and liabilities of a partner in an
ordinary partnership ' 178 and "a general partner 'may become individu-
ally liable for all of the debts of the partnership.""79  Furthermore,
O.C.G.A. section 14-8-15 provides, "'all partners are jointly and severally
liable for all debts, obligations, and liabilities of the partnership.""8

Therefore, the court held Baker remained liable for contracts entered
into by the limited partnership while he was general partner and was
not entitled to summary judgment on the issue.' 8 1

IV. RESTRICTIVE COVENANTS

Restrictive covenants are generally not favored under Georgia law as
a matter of public policy, which seeks to encourage free trade and
competition in Georgia commerce.182 Restrictive covenants will be
enforced under Georgia law only when they are found to be reasonable
with respect to time, territory, and the scope of activities sought to be
encumbered. 8 ' Whether covenants are reasonable is a question of law
for the court's determination.

184

175. Id. at 253, 544 S.E.2d at 755.
176. Id. at 248-49, 252, 544 S.E.2d at 751-52, 754.
177. Id. at 253, 544 S.E.2d at 755.
178. Id. (quoting North Peachtree 1-285 Props. v. Hicks, 136 Ga. App. 426, 432, 221

S.E.2d 607, 612 (1975)).
179. Id. (quoting Co-op Mortgage Invs. Assoc. v. Pendley, 134 Ga. App. 236, 239, 214

S.E.2d 572, 576 (1975)).
180. Id. (quoting O.C.G.A. § 14-8-15 (1994 & Supp. 2001)).
181. Id.
182. See generally W.R. Grace & Co. v. Mouyal, 262 Ga. 464, 465, 422 S.E.2d 529, 531

(1992).
183. See id.
184. See, e.g., Wright v. Power Indus. Consultants, 234 Ga. App. 833, 834, 508 S.E.2d

191, 193 (1998), overruled on other grounds by, Advance Techs. Consultants, Inc., 250 Ga.
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A. Noncompete and Nonsolicitation Provisions of Employment
Contract Held to be Overbroad and Unreasonable

In Hulcher Services, Inc. v. R.J. Corman Railroad L.L.C.,185 the court
of appeals affirmed the trial court's nullification of noncompete and
nonsolicitation covenants because they were overbroad and unreasonable
as to scope of activity and territory.18 In that case, Hulcher Services
sought to enforce its noncompete and nonsolicitation covenants against
its former employee, Daniel J. Keating, who was then working for R.J.
Corman Railroad Company. Hulcher Services was in the business of
performing disaster remediation services for rail lines. Keating worked
for Hulcher Services for fifteen years in Illinois, parts of Tennessee and
Kentucky, and Atlanta. While in Atlanta, he was responsible for the
states of Georgia and Florida, but only worked in areas of those states
that had main rail lines.'87 The noncompete provision contained in his
employment agreement with Hulcher Services "prohibited Keating from
working for three years in all of Florida, Georgia, Illinois, Ohio, or
Tennessee in any capacity" for any similar business.'88 The agreement
further provided Texas law would govern. Upon beginning employment
with Corman in 1999, Keating worked in Kentucky and Minnesota until
being transferred to Atlanta in March 2000.'89

After Corman instituted the instant case in Georgia seeking a
declaratory judgment that the noncompete provision was void, Hulcher
Services obtained an interlocutory restraining order from a Texas district
court against Keating to enforce the covenant. One day later, the
Georgia trial court issued its final order voiding the noncompete
provision as against public policy. 9°

As a preliminary procedural matter, the court of appeals determined
the doctrines of res judicata and collateral estoppel did not prevent the
Georgia trial court from entering judgment on this case. The court
reasoned that the Georgia and Texas courts shared concurrent subject
matter jurisdiction, and the interlocutory order issued by the Texas court
was not a final judgment on the merits as was the Georgia trial court's
ruling.'9 ' Furthermore, the court held the Texas choice of law provi-

App. 317, 551 S.E.2d 735 (2001).
185. 247 Ga. App. 486, 543 S.E.2d 461 (2000).
186. Id. at 486, 543 S.E.2d at 463.
187. Id. at 486-87, 543 S.E.2d at 463.
188. Id. at 487, 543 S.E.2d at 463.
189. Id. at 487-88, 543 S.E.2d at 463-64.
190. Id. at 487, 543 S.E.2d at 463-64.
191. Id. at 487-88, 543 S.E.2d at 464.
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sion did not control where Texas had no nexus or significant interests or
contacts with Keating. 192 The court stated, "Georgia conflicts of law
will not follow a contractual selection of law of a foreign state where
such chosen law would contravene the public policy of Georgia against
certain unlawful covenants not to compete." 93 The court determined
that Texas law regarding covenants against competition flagrantly
contravened Georgia's public policy.'94

The court next addressed the substantive issues of the case.' 9' First,
the court found the noncompete covenant overbroad and unreasonable
with respect to territory because the area covered by the covenant
exceeded the areas in which Keating worked for Hulcher Services.'96

The court stated:

While this Court will accept as prima facie valid a territory where the
employee worked and the employer does business, a territory that is
only where the employer does business but the employee did not work
is overly broad on its face, absent strong justification for such
protection, other than the desire not to compete with the former
employee. ' 9'

Furthermore, the restrictive covenant included entire states, rather than
the specific areas of the states where railroads were located.' 9

The court also found the noncompete restrictions overbroad and
unreasonable with respect to the scope of activity covered because the
covenant did not set forth with specificity "those activities related to the
employer's business in which the employee was trained by the employer
or worked for the employer."' 99  Rather, the restrictive covenant
purported to prevent Keating from working "in any capacity, either
directly or indirectly, and from owning, managing, operating, controlling,
being employed or connected with in any capacity" any similar busi-
ness. '00 The court found this to be unreasonable and affirmed the trial

192. Id. at 488-89, 543 S.E.2d at 464-65.
193. Id. at 489, 543 S.E.2d at 465 (citing Nasco, Inc. v. Gimbert, 239 Ga. 675, 238

S.E.2d 368 (1977)).
194. Id. (citing Enron Capital Corp. v. Pokalsky, 227 Ga. App. 727, 490 S.E.2d 136

(1997)).
195. Id. at 490-93, 543 S.E.2d at 467-68.
196. Id. at 491, 543 S.E.2d at 466.
197. Id. (citing Rollins Protective Servs. Co. v. Palermo, 249 Ga. 138, 287 S.E.2d 546

(1982)).
198. Id.
199. Id. at 492, 543 S.E.2d at 467 (citing Howard Schultz & Co. v. Bronic, 239 Ga. 181,

236 S.E.2d 267 (1977)).
200. Id.
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court's ruling that the noncompete covenant was void as against public
policy.

20 1

The court of appeals found the nonsolicitation provision also unen-
forceable with respect to both Hulcher Service's customers and employ-
ees because "there is no restriction as to territory so that the restriction
applies to all of North America, which is unreasonable because Keating
had no contact with customers or employees outside his work area
sufficient to establish a relationship with them." °2 Therefore, the
court of appeals affirmed the trial court's invalidation of the nonsolica-
tion provision at issue.0 3

B. Otherwise Enforceable Noncompete Covenant Held Unenforceable
Because it Pertained to Territory in Which Employee Had Not Worked
in the Year Prior to Resignation

In Lighting Galleries, Inc. v. Drummond, °4 the court of appeals
reached two different conclusions with respect to each of two former
employees, Carlisle and Drummond, who were bound by the same
noncompete covenant contained in their respective employment
agreements with their former employer, Lighting Galleries, Inc.
("LGI"). 20 ' The noncompete covenants at issue provided each employee
would "not engage in employment as a residential lighting sales
consultant in [e]mployee's designated territory on behalf of him-
self/herself or any competitor of [e]mployer" in the Georgia counties of
Columbia and Richmond, as well as Aiken County, South Carolina.0 6

Both employees went to work for the same employer following termina-
tion of their employment with LGI.2 °7

The court of appeals held the noncompete covenant was unreasonable
as applied to Carlisle because LGI transferred him to Lexington, South
Carolina for approximately a year before he resigned his position at
LGI.2 8  Due to his long absence from the area, the full two-year
restriction on his employment in that territory was unreasonable. 20 9

With respect to Drummond, however, the court found she engaged in
sales activities while working for her new employer that were covered

201. Id. at 493, 543 S.E.2d at 467-68.
202. Id. at 491-92,543 S.E.2d at 467 (citing Mouyal, 262 Ga. at 465,422 S.E.2d at 532).
203. Id. at 493, 543 S.E.2d at 467-68.
204. 247 Ga. App. 124, 543 S.E.2d 419 (2000).
205. Id. at 124-25, 543 S.E.2d at 420.
206. Id. at 126, 543 S.E.2d at 421.
207. Id. at 125, 543 S.E.2d at 420.
208. Id. at 126-27, 543 S.E.2d at 421.
209. Id.
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under the description of "residential lighting sales consultant" contained
in the noncompete covenant. ° Thus, the noncompete restriction was
enforceable as applied to her. 1

C. Court Applies Strict Scrutiny to Invalidate Noncompetition
Provision Contained in Sublease Agreement

In Northside Hospital, Inc. v. McCord,212 the court of appeals applied
strict scrutiny to a noncompete provision contained in a commercial
sublease and determined that the provision was void as against public
policy.2 13 Dr. Dale McCord guaranteed a sublease entered into by his
professional corporation, Atlanta Oncology Associates, P.C. ("AOA"), as
sublessee, and the Hospital Authority of Fulton County, as subles-
sor.21

4 The noncompete covenant provided:

[D]uring the term of this [slublease, and for a period of two (2) years
following the expiration or termination of the term hereof, neither
[slubtenant, nor any shareholder, officer or director, or an affiliate of
any of them, shall own any ownership interest in, manage, operate,
control, participate in, be an employee of, or be involved, either directly
or indirectly, with a radiation therapy/oncology center performing the
services performed by [slubtenant in the [piremises, within a 25-mile
radius of the [piremises, other than the current facilities operated by
[slubtenant ... 215

Upon termination of the sublease agreement by the Hospital Authority,
Dr. McCord and AOA brought the instant suit for a declaratory
judgment that the noncompete covenant contained therein was void as
against public policy. The trial court agreed with Dr. McCord and struck
down the restrictive covenant.216 The court of appeals affirmed.217

In doing so, the court of appeals provided a discussion of the levels of
scrutiny to which courts generally adhere when reviewing noncompete
provisions.218 It stated generally that (1) restrictive covenants that are
ancillary to employment agreements receive strict scrutiny and are not
blue penciled; 219 (2) restrictive covenants ancillary to a sale of business

210. Id. at 127-28, 543 S.E.2d at 421-22.
211. Id. at 128, 543 S.E.2d at 422.
212. 245 Ga. App. 245, 537 S.E.2d 697 (2000).
213. Id. at 248-50, 537 S.E.2d at 700-01.
214. Id. at 246, 537 S.E.2d at 698.
215. Id.
216. Id. at 245-47, 537 S.E.2d at 697-99.
217. Id. at 245, 537 S.E.2d at 698.
218. Id. at 247, 537 S.E.2d at 699.
219. Id.
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receive much less scrutiny and may be blue penciled;22 ° and (3)
restrictive covenants found in professional partnership agreements
receive middle level scrutiny."' Although the noncompete provision
contained in the sublease at issue did not fit neatly into any of the three
categories above, the court determined strict scrutiny should be applied
because no consideration was paid or received for the inclusion of the
noncompete clause in the sublease agreement as would generally be the
case with restrictive covenants ancillary to the sale of a business.2 22

Applying strict scrutiny, the court found the noncompete provision
unreasonable (1) as to territory because the hospital had not shown it
drew patients from a twenty-five mile radius, and (2) as to scope of
activity because it prevented anyone associated with AOA from being
involved in any capacity with a competing clinic.223

D. Noncompete Provision Unreasonable to Extent Scope is Unascer-
tainable at Time Agreement is Entered Into-Nonsolicitation Provision
Enforceable

The court of appeals again held a noncompete provision unenforceable
in Sanford v. RDA Consultants, Ltd.224 while upholding the enforce-
ability of the nonsolication provision contained in the same employment
agreement.2 5 In Sanford a former employer was granted an injunc-
tion against a former employee, Sanford, after the court concluded
Sanford breached a restrictive covenant contained in his employment
agreement with RDA Consultants, Ltd. ("RDA") by contacting RDA's
customers and employees following the termination of his employment
with RDA.226

Although the court of appeals affirmed the trial court's grant of an
injunction with respect to the solicitation of RDA's employees, it reversed
the trial court with respect to the noncompete provision contained in the
employment agreement and held the restriction unenforceable on three
separate grounds.227 First, the provision at issue "prohibited Sanford
from seeking employment with [RDA's] customers regardless of whether

220. Id. (citing Habif, Arogeti & Wynne, P.C. v. Baggett, 231 Ga. App. 289, 498 S.E.2d
346 (1998)).

221. Id. (citing Rash v. Toccoa Clinic Med. Assoc., 253 Ga. 322, 320 S.E.2d 170 (1984)).
222. Id. at 248-49, 537 S.E.2d at 700.
223. Id. at 248, 537 S.E.2d at 699-700 (emphasis added).
224. 244 Ga. App. 308, 535 S.E.2d 321 (2000).
225. Id. at 310-11, 535 S.E.2d 323-24.
226. Id. at 308-09, 535 S.E.2d at 322-23.
227. Id. at 310-11, 535 S.E.2d at 324.
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he served the customer during his employment with RDA."22 Citing
a prior Georgia Supreme Court decision, the court of appeals noted, "'a
prohibition against doing business with any of an employer's customers,
whether or not a relationship existed between the customer and the
former employee, is overbroad."'22 9

Second, at the time Sanford executed the employment agreement, he
could not have determined with any certainty the extent of the
noncompete provision; rather, the extent could only be ascertained at
such time as Sanford resigned from RDA,230 thus invalidating the
provision."'

Lastly, the court held the noncompete provision to be overbroad as to
the scope of activity because it prohibited Sanford from being employed
by any RDA customer in any capacity.2 2 Thus, the court reversed the
trial court's grant of the injunction with respect to the noncompete
provision.3 3

The restrictive covenant to which Sanford agreed also contained a
provision against solicitation of RDA's employees for the same time
periods as set forth above.234 Specifically, it provided Sanford would
not "attempt to employ or assist any other person in employing or
soliciting for employment any employee employed by RDA.""' With
very little comment concerning its reasoning, the court found the
nonsolicitation provision to be reasonable as to scope and duration and
upheld the trial court's grant of an injunction in favor of RDA with
respect thereto.3 6

E. Court Applies Mid-Level Scrutiny to Void Restrictive Covenants
Contained in Shareholder Agreement of Professional Corporation

The court of appeals in Physician Specialists in Anesthesia, P.C. v.
MacNeill237 affirmed a trial court decision holding a noncompete

228. Id. at 310, 535 S.E.2d at 324.
229. Id. (quoting Mouyal, 262 Ga. at 467 n.2, 422 S.E.2d at 532 n.2).
230. Id. at 309, 535 S.E.2d at 323. The noncompete provision required Sanford not to

accept employment from or provide competitive services to any current RDA customers or
customers RDA has worked with during two years prior to termination. Id.

231. Id. at 311, 535 S.E.2d at 324 (citing Fuller v. Kolb, 238 Ga. 602, 234 S.E.2d 517
(1977)).

232. Id. (citing National Settlement Assoc. v. Creel, 256 Ga. 329, 349 S.E.2d 177
(1986)).

233. Id.
234. Id. at 309, 535 S.E.2d at 323.
235. Id.
236, Id. at 311, 535 S.E.2d at 324.
237, 246 Ga. App. 398, 539 S.E.2d 216 (2000).

20011



MERCER LAW REVIEW

covenant contained in a shareholder agreement unreasonably vague as
to territory. In MacNeill former shareholders of a professional
corporation sued to recover deferred compensation allegedly owed to
them under the shareholder agreement, but which the professional
corporation claimed were liquidated damages resulting from the former
shareholders' breach of certain restrictive covenants.3

The noncompete covenant provided that for a period of two years
following a shareholder's sale of his shares, the shareholder "will not
come indirectly or directly, in the territory of [the] [h]ospital to provide
professional services or in the territory of any other location(s) at which
the [c]orporation is providing clinical services."2 0  In holding the
provision was unenforceably vague because the territory was not clearly
defined, the court of appeals applied mid-level scrutiny to the provi-
sion.241 The court will generally invoke this level of scrutiny in
situations when the parties' bargaining power is relatively equal, such
as where parties have negotiated partnership agreements.242 In this
case, the court acknowledged some evidence of unequal bargaining
power, but it could not rule definitively that the parties' bargaining
power was so unequal as to justify using strict scrutiny.243 As such,
the court determined mid-level scrutiny was appropriate.244

The court of appeals also affirmed the trial court's ruling that the
nonsolicitation provision contained in the shareholder agreement was
unenforceable, but for different reasons than those relied upon by the
trial court.245 The nonsolicitation covenant provided the shareholders
would not:

call upon or divert any patients of the Corporation whose name was
[sic] divulged to shareholder by or through shareholder's employment
with the Corporation or whose name or trade was obtained by
shareholder for the Corporation on behalf of any person, firm or
corporation which is in competition with the Corporation. 24

r

The trial court held the nonsolicitation provision unenforceable on the
ground the noncompete clause was void. 247 The court of appeals found

238. Id. at 405, 539 S.E.2d at 223.
239. Id. at 398, 539 S.E.2d at 218.
240. Id. at 398-99, 539 S.E.2d at 219.
241. Id. at 403-05, 539 S.E.2d at 222-23.
242. Id. at 402, 539 S.E.2d at 221 (citing Baggett, 231 Ga. App. 289, 498 S.E.2d 346).
243. Id. at 402-03, 539 S.E.2d at 221-22.
244. Id. at 403, 539 S.E.2d at 222.
245. Id. at 405, 539 S.E.2d at 223.
246. Id. at 399, 539 S.E.2d at 219.
247. Id. at 405, 539 S.E.2d at 223.
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this to be in error, holding a nonsolicitation covenant must be assessed
on its own merits. 2

" The court then held the provision, when viewed
independently, was unenforceable because it forbade the former
shareholders from calling upon any of the corporation's patients, for any
reason, regardless of whether the former shareholders had previously
treated them.249 As such, the restriction was overbroad even when
viewed under mid-level scrutiny.2 0

F General

Using the analyses set forth above with respect to restrictive
covenants, the court of appeals decided three other cases involving
restrictive covenants during the survey period.

In Capricorn Systems, Inc. v. Pednekar,25 ' the court of appeals struck
down noncompete and nonsolicitation provisions contained in an
employment agreement as overbroad and unreasonable.252  The
provisions at issue sought to prevent the employee from soliciting any
customer, employee, or business opportunity of the former employer
anywhere the former employee did business, regardless of whether the
former employee had a relationship with such customer or employee. 3

The court held these provisions unenforceable as to scope and territory
because (1) they sought to prevent the employee from soliciting any
customer regardless of whether the former employee had a relationship
with the customer; (2) the provisions contained no definite geographic
area; and (3) they sought to prevent the employee from working for a
competitor in any capacity.254

The court of appeals upheld the noncompete and nonsolicitation
provisions at issue in Covington v. D.L. Pimper Group, Inc. ,25 a case
in which a seller of securities sought to prevent its former employee,
Dean Covington, from both working and soliciting customers for ILJ
Wachovia. The noncompete covenant contained in Covington's employ-
ment agreement with D.L. Pimper precluded Covington from soliciting
securities transactions or brokerage services for a period of one year in
Floyd County, Georgia, and further sought to prevent Covington from

248. Id. (citing Baggett, 231 Ga. App. at 297-98, 498 S.E.2d at 354-55).
249. Id. at 405-06, 539 S.E.2d at 223-24.
250. Id., 539 S.E.2d at 223.
251. 248 Ga. App. 424, 546 S.E.2d 554 (2001).
252. Id. at 425-26, 546 S.E.2d at 557.
253. Id.
254. Id. at 426-27, 546 S.E.2d at 557-58.
255. 248 Ga. App. 265, 546 S.E.2d 37 (2001).
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contacting any clients of the corporation with which he had contact in
the two years preceding his termination. The record in the case showed
Covington indicated to Wachovia he could bring approximately $20
million worth of business from D.L. Pimper to Wachovia. Covington
signed an employment agreement and began signing solicitation of
business transfer letters for Wachovia within one hour of resigning from
D.L. Pimper."' Upon determining the noncompete and nonsolicitation
provisions were reasonable as to time, territory, and scope of activity,
the court of appeals affirmed the trial court's grant of an interlocutory
injunction against Covington.257

The enforceablility of restrictive covenants was also analyzed in
federal court during the survey period. In Szomjassy v. OHM Corp.,258
the United States District Court for the Northern District of Georgia
invalidated noncompete and nonsolicitation provisions in an employment
agreement following a change of control of the former employer." 9 The
noncompete provision at issue was clearly overbroad insofar as it sought
to prevent the former employee from "engag[ing] in any Competitive
Activity ... directly or indirectly ... in any business activity in
competition with any business activity of the Company."262 The court
found this provision to be overbroad as to territory because it covered not
only the area where the former employee was employed, but also
included any territory where the former employer conducted busi-
ness.26" ' Futhermore, because the restrictive covenant purported to
cover any territories added during the period of employment, the former
employee could not determine the extent of the prohibition with
certainty at the time the agreement was entered into.2

1
2 The nonsolici-

tation provision was likewise overbroad because it sought to prevent the
former employee from soliciting any customer of the former employer,
regardless of whether the former employee had a relationship with that
customer. 63

256. Id. at 265-68, 546 S.E.2d at 39-41.
257. Id. at 268-70, 546 S.E.2d at 40-41.
258. 132 F. Supp. 2d 1041 (N.D. Ga. 2001).
259. Id. at 1050-51.
260. Id. at 1047-49.
261. Id. at 1049.
262. Id. at 1050 (citing Britt v. Davis, 239 Ga. 747, 238 S.E.2d 881 (1977)).
263. Id. at 1049.
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V. BANKING

A. Genuine Issue of Material Fact Existed Concerning Whether
Telephone Request for Redemption of Multiple-Party Certificate of
Deposit by One of the Joint Owners was a "Proper Request" for
Withdrawal under the O.C.G.A.

In South v. Bank of America,264 Louise South purchased an eighteen-
month certificate of deposit ("CD") from NationsBank for $40,000 in
April 1993 in the names of both herself and her son, Harry South,
without informing Harry that she had made him a joint owner of the
CD. Louise redeemed the CD for its matured value in October 1994 by
making a telephone request to the bank, and the bank deposited the
proceeds from the CD into Louise's bank account. Following her death
in 1999, Harry learned of the above transactions and filed suit against
NationsBank's successor, Bank of America, alleging that by negotiating
the original CD without his knowledge or consent, the bank violated his
ownership rights, converted the proceeds of the CD, and breached its
contract. In a motion for judgment on the pleadings, Bank of America
contended O.C.G.A. section 7-1-816, which provides that "[a]ny multiple-
party account may be paid, on request, to any one or more of the
parties,"265 protected it from liability.26

The superior court granted Bank of America's motion for judgment as
a matter of law upon its findings that (1) O.C.G.A. section 7-1-816 was
the controlling statute and contained no signature requirement;267 (2)
"South's complaint did not allege failure of the bank to act pursuant to
a proper request except to the extent the CD was negotiated without his
knowledge and consent;"268 and (3) O.C.G.A. section 7-1-816 "justified
the bank's action in negoLiating the CD with Louise ... individually and
without [Harry's] knowledge and consent.""9 Harry appealed, arguing
judgment on the pleadings was improper because a factual question
existed as to whether the bank disbursed the proceeds of the CD on the
"request" of a party to the account (a precondition to the protections
afforded by section 7-1-816).27o

264. 250 Ga. App. 747, 551 S.E.2d 55 (2001).
265. O.C.G.A. § 7-1-816 (1997).
266. 250 Ga. App. at 748, 551 S.E.2d at 55.
267. Id. at 750, 551 S.E.2d at 56.
268. Id.
269. Id.
270. Id.
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The term "request" is defined by O.C.G.A. section 7-1-810(12)271 as
"a proper request for withdrawal or a check or order for payment which
complies with all conditions of the account, including special require-
ments concerning necessary signatures and regulations of the financial
institution."27 2 Therefore, the primary issue on appeal was whether
the record was sufficient to show the proceeds were paid to one of the
joint owners of a multiparty account upon a "proper request," as
provided in the statute.2 73

The court of appeals concluded the record was insufficient to
determine whether the proceeds of the CD were disbursed pursuant to
a proper request that would make O.C.G.A. section 7-1-816 applica-
ble.274 In particular, the record contained no information relating to
the conditions of the account or the regulations of the bank.275 Fur-
thermore, the court concluded the error was not harmless, as Bank of
America contended, for the following reasons: (1) even though the
proceeds were paid to a person who had a lawful interest in the funds,
a jury might find Harry suffered financial harm as a result of the
disbursement passing to Louise's estate; and (2) Harry was not a third-
party beneficiary of the contract because, as a joint owner of the CD, he
was a party to the agreement. 6

In dicta, the court addressed Harry's contention that the application
of O.C.G.A. section 7-1-816 did not bar his breach of contract claim.27 7

Relying on the plain language and legislative intent of section 7-1-820,
which states, "Payment made pursuant to Code Section 7-1-816 ...
discharges the financial institution from all claims for amounts so
paid,"278 the court concluded that where O.C.G.A. section 7-1-816
applies, "there is no basis for a breach of contract claim. '279 Nonethe-
less, where O.C.G.A. section 7-1-816 "does not apply, liability may attach
for breach of contract."28 0

271. O.C.G.A. § 7-1-810.
272. Id.
273. 250 Ga. App. at 749, 551 S.E.2d at 57.
274. Id. at 750, 551 S.E.2d at 57.
275. Id.
276. Id.
277. Id.
278. O.C.G.A. § 7-1-820.
279. 250 Ga. App. at 750, 551 S.E.2d at 57.
280. Id. at 751, 551 S.E.2d at 57.
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B. Usury

In S&A Industries, Inc. v. Bank Atlanta,"' the Georgia Court of
Appeals held a loan of $300,000 was not usurious even though the loan
provided for a one-time late fee of 5% on any late payments in addition
to interest in the range of 10.25 to 10.5% paid over a fourteen-month
loan term.282 Although all thirteen judges reached the same result on
the issue, they were sharply divided as to the reasoning for the result.
Six of the judges concluded loans having a principal amount greater
than or equal to $250,000 were beyond the scope of Georgia's usury
statute. The other seven judges concluded loans for amounts greater
than or equal to $250,000 were within the purview of the usury statute;
however, the loan at issue in the case was not usurious by its terms.284

In S&A Industries, Daoud Shakkour, the President of S&A Industries
("S&A") loaned $300,000 to Wade Electric Supply Company ("WESC") in
order to give WESC an infusion of capital sufficient to qualify it for a
$400,000 loan from Bank Atlanta to be guaranteed by the U.S. Small
Business Association (the "SBA loan"). The $300,000 was drawn from
a line of credit S&A had with Bank Atlanta and placed in WESC's
account at Bank Atlanta. Soon after the SBA loan closed, WESC
withdrew the $300,000 loaned to it by S&A and used the money to pay
off certain corporate debts. WESC then filed a bankruptcy petition.
Although S&A had a promissory note for the monies owed to it by
WESC, S&A did not assert its interest in the bankruptcy proceedings.
Meanwhile, interest began to accrue on S&A's line of credit and S&A
made eleven monthly interest payments totaling $29,697 without
protest, but failed to pay the outstanding balance on the note once the
note matured. S&A then brought suit alleging, among other things, the
loan was usurious.28 5

Presiding Judge Pope, joined by six other judges in a special concur-
rence, first looked to the legislative history of Georgia's usury stat-
utes286 and determined loans of $250,000 or more are subject to
Georgia's criminal usury statute.287 Based on this conclusion, Presid-
ing Judge Pope advocated overturning28 Barton v. Marubeni America

281. 247 Ga. App. 377, 543 S.E.2d 743 (2000).
282. Id. at 380, 387, 543 S.E.2d at 747, 752.
283. Id. at 389, 543 S.E.2d at 753 (Miller, J., concurring specially).
284. Id. at 385-86, 543 S.E.2d at 751 (Pope, P.J., concurring specially).
285. 247 Ga. App. at 377-79, 543 S.E.2d at 745-47.
286. O.C.G.A. § 7-4-18 (1997 & Supp. 2001).
287. 247 Ga. App. at 386-87, 543 S.E.2d at 751-52 (Pope, P.J., concurring specially).
288. Id. at 387, 543 S.E.2d at 752.
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Corp. ,289 a case in which the court of appeals held Georgia's usury
provisions did not apply to a note in excess of $2.3 million.290

Even though Presiding Judge Pope decided that Georgia's usury
statute applied to loans over $250,000, he found the loan at issue was
not usurious by its terms.291 Under the terms of the note between the
parties, interest on the loan accrued at a rate of 2% above Bank
Atlanta's prime rate over the life of the loan and at a rate of 18% per
annum (1.5% per month) following the maturity date. In addition, the
note provided for a one-time late charge of 5% on any late payments.
Bank Atlanta applied the late charge to the $320,000 balance owing at
the maturity date and assessed S&A a late charge of $16,000.292

O.C.G.A. section 7-4-18(a) provides no loan may charge "any rate of
interest greater than 5% per month."293 S&A argued Bank Atlanta's
assessment of the one-time post-maturity late fee of 5%, when coupled
with the 1.5% interest rate being charged for that month, placed the
interest charged for that month over the 5% threshold, thus making the
loan usurious.294  Presiding Judge Pope disagreed.95  Although he
found the late fee was "interest" as defined in section 7-4-18(a) and
therefore should be included in the calculation, he differed with S&A as
to how the total monthly interest should be calculated. 296 Rather than
testing for usury by simply viewing the one month in which the late fee
was assessed, he found it more appropriate to test for usury over the
entire loan period.297 Because the late charge was anticipated at the
beginning of the loan and induced Bank Atlanta to lend money,
Presiding Judge Pope determined the loan could be tested for usury in
either of two alternate ways, both of which yielded the same result-no
usury. 98 He stated as follows:

[Tihe loan could be tested for usury based upon the late charge and the
10.25 to 10.5 percent interest paid over the 14-month modified loan
term. Alternatively, the late charge could be considered in conjunction
with the total interest paid, both pre-maturity and post-maturity, and

289. 204 Ga. App. 346, 419 S.E.2d 342 (1992).
290. Id. at 346-47, 419 S.E.2d at 343.
291. 247 Ga. App. at 387-89, 543 S.E.2d at 752-53 (Pope, P.J., concurring specially).
292. Id. at 387, 543 S.E.2d at 752.
293. O.C.G.A. § 7-4-18(a) (1997 & Supp. 2001).
294. 247 Ga. App. at 387, 543 S.E.2d at 752 (Pope, P.J., concurring specially).
295. Id. at 388-89, 543 S.E.2d at 753.
296. Id. at 387-89, 543 S.E.2d at 752-53.
297. Id. at 388, 543 S.E.2d at 753 (citing Fleet Finance, Inc. v. Jones, 263 Ga. 228, 430

S.E.2d 352 (1993)).
298. Id. at 389, 543 S.E.2d at 753.
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measured over the entire period during which S&A retained use of the
bank's money.

299

Judge Miller, writing on behalf of five other judges, relied on Barton
and held loans in amounts greater than $250,000 are not subject to
Georgia's usury statute."' She provided four separate justifications
for her determination.0 1 First, she determined the court in Barton
correctly ascertained the intent of the legislature was for the usury
statutes not to apply to loans greater than $250,000.32 Second, the
policy behind drafting such legislation was that when loans are being
made for such amounts, the parties are presumed to be sophisticated
entities with bargaining power to negotiate the terms of the loan, rather
than unsuspecting consumers. 30 3 Third, reversing eight-year-old case
law on the matter would be demoralizing for the lending industry that
has relied on the interpretation in making large loans. 30 4  Finally,
Judge Miller noted the following: (1) the doctrine of stare decisis applies
strongly in matters of statutory construction; (2) the Georgia General
Assembly was aware of the Barton decision; and (3) by not passing
legislation contrary to the Barton ruling, the Georgia General Assembly
passively affirmed it.30 5

C. Grant of Judgment Notwithstanding a Mistrial Improper Where
Factual Issues Existed as to Whether Bank Wrongfully Converted
Sales Proceeds

In Luck v. Regions Bank,"6 the court of appeals reversed a trial
court's grant of judgment notwithstanding a mistrial in favor of Regions
Bank, holding an issue of fact existed for the jury in the context of an
ambiguous contract.0 7 In Luck the seller of a chicken farm sued the
purchaser of the farm and the lender for conversion of $23,000,
representing a portion of the purchase price withheld from the seller by
Regions Bank at the closing.0 8 The sales contract at issue contained
a poorly drafted special stipulation providing: "Purchasers to place
$23,000 of sales proceeds on deposit with lender at the time of closing,

299. Id.
300. Id. (Miller, J., concurring specially).
301. Id.
302. Id., 543 S.E.2d at 753-54.
303. Id. at 390, 543 S.E.2d at 754.
304. Id.
305. Id. at 390-91, 543 S.E.2d at 754-55.
306. 248 Ga. App. 290, 546 S.E.2d 342 (2001).
307. Id. at 294, 546 S.E.2d at 345-46.
308. Id. at 290, 546 S.E.2d at 343.
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said sum to be disbursed to Purchaser upon completion of improvements
and repairs to subject property in a like sum following closing."30 9

Following some confusion at the closing regarding the proper disburse-
ment of funds, $23,000 was taken from Luck and held for the purchaser
as a "construction loan" for repairs to the farm which were necessary for
the farm to re-establish a relationship with a lost customerY ° Be-
cause the term "sales proceeds" was not defined in the sales agreement
and because it would be unusual to have a purchaser set aside an
amount of money from the "sales proceeds," the court determined "a jury
could reasonably infer that Regions Bank exercised dominion over
$23,000 that should have been distributed to Luck" based on the
evidence presented.3 ' As such, it was error to grant judgment not-
withstanding a mistrial.312

D. Legislative Changes

1. Business Development Corporations. The General Assembly
of Georgia made several changes with respect to business development
corporations during its 2001 session. Subsection (2) of O.C.G.A. section
7-1-745313 was amended to provide that business development corpora-
tions will not incur any secondary liability based on guaranteeing or
endorsing the obligations of others "unless the corporation has a
substantial interest in the performance of the transaction."3 14 Subsec-
tion (5) was amended to give business development corporations the
power to purchase and sell commercial or historical real or personal
property and to participate in developing certain residential projects
referred to the corporation by its shareholders or members. 15 Subsec-
tion (7) was amended to allow business development corporations to
acquire, hold, and dispose of partnership interests in partnerships and
other entities.3 16  O.C.G.A. section 7-1-747 was amended to increase
the cap on total contributions allowed by any member of the business
development corporation, including investments of capital in the
corporation and loans to the corporation, from $1.5 million to $3
million."' l

309. Id. at 291, 546 S.E.2d at 344.
310. Id. at 292, 546 S.E.2d at 344.
311. Id. at 293-94, 546 S.E.2d at 345.
312. Id. at 294, 546 S.E.2d at 345.
313. O.C.G.A. § 7-1-745 (1997 & Supp. 2001).
314. Id. § 7-1-745(2).
315. Id. § 7-1-745(5).
316. Id. § 7-1-745(7).
317. Id. § 7-1-747(c)(3).

148 [Vol. 53



BUSINESS ASSOCIATIONS

2. Industrial Loan Licensees. The General Assembly amended
O.C.G.A. section 7-3-14 to increase the amount of loan balance from $200
to $300 on which an industrial loan licensee is prohibited from charging
a loan fee, provided part of the loan is used to pay a prior loan of the
same licensee in favor of the same borrower within the preceeding two
months of the loan date."' Subsection (4) was amended to provide that
a licensee may charge the borrower a late charge equal to the greater of
(a) $10 or (b) an amount equal to $.05 for each $1 of any installment not
paid within five days of the due date, provided the late charge may not
be collected more than once on the same default.319 Furthermore, the
monthly maintenance fee a licensee may charge on the loan during the
term of the loan contract was increased from $2 to $3.32 0

3. Definition of "Bank." Subsection (7) of O.C.G.A. section 7-1-4
was amended to include federal or state credit unions in the definition
of "bank," provided the new definition does not expand any powers of
credit unions otherwise granted.3 21

4. Real Estate Loans. O.C.G.A. section 7-1-286(b)(2) was amended
to require that banks maintain documentation in the loan file setting
forth the applicable facts on which the bank relied when the bank is
invoking an exception to the requirement that loans secured by real
estate must be either (1) secured by a mortgage or similar instrument,
or (2) for a loan amount not more than seventy-five percent of the fair
market value of the real estate in the case of a single maturity loan (or
ninety-five percent in the case of loans that may be regularly amor-
tized).322

5. Stock Ownership. O.C.G.A. section 7-1-288(c)(2) was amended
to allow banks to take "interests in" various corporations, whereas
previously the statute only allowed banks to acquire and hold shares of
stock in such entities.323 In such acquisitions of stock or interest by a
bank, O.C.G.A. section 7-1-288(d) sets forth the following limitations:

318. Id. § 7-3-14(2).
319. Id. § 7-3-14(4).
320. Id. § 7-3-14(5).
321. Id. § 7-1-4. This new definition and the other legislative changes relating to

banking and finance that follow were passed by the Georgia General Assembly as Act No.
299. See 2001 Ga. Laws 970, § 1.

322. O.C.G.A. § 7-1-286 (1997 & Supp. 2001).
323. Id. § 7-1-288(c)(2).
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(1) Where the entity carries on only such activities as the bank could
legally perform itself, there is no limitation on investment; (2) Where
the activities of the entity go beyond those that the bank could legally
perform, the bank's investment may not exceed 10 percent of its
statutory capital base; and (3) Where the investment is in stock of the
Federal Home Loan Bank, there is no limitation on the bank's invest-
ment, provided such investment is for the purpose of utilizing the
services of the Federal Home Loan Bank.3 24

6. Board of Directors. Subsection (b) of O.C.G.A. section 7-1-480
was amended to change the residency requirements of bank boards of
directors such that seventy-five percent of the directors must be United
States citizens and at least a majority must either reside in Georgia or
reside within forty miles of any full service banking location.325

7. Merger and Consolidation. O.C.G.A. section 7-1-530 was
amended to provide for review by the Department of Banking and
Finance of any plan of merger by a Georgia bank and any other
bank.326 The department will then determine whether the activity,
power, asset, or line of business which would accrue to the resulting
bank should be "approved, denied, or phased out within a reasonable
period of time."327 Subject to department approval, the resulting bank
or trust company may exercise the rights exercisable by any party to the
merger plan immediately prior to the merger. 8

8. Out-of-State Branches. Subsection (b) of O.C.G.A. section 7-1-
628.6 was amended to clarify that Georgia banks may conduct any
activities at any branch outside Georgia authorized by Georgia law,
subject to the laws of the host state. 9

9. Third-Party Payment Services. O.C.G.A. section 7-1-60 now
provides credit unions meeting certain financial and managerial criteria
specified by the Department of Banking and Finance may offer third-
party payment services without the prior approval of the department,
provided the credit union has given the department prior notice of its
intent to offer such services. 330

324. Id. § 7-1-288(d).
325. Id. § 7-1-480(b).
326. Id. § 7-1-530(e).
327. Id.
328. Id. § 7-1-536(e).
329. Id. § 7-1-628.6(b).
330. Id. § 7-1-670(b).
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10. Mortgage Lending and Broker Licensing. The Georgia
General Assembly enacted numerous regulations governing the mortgage
lending industry during the 2001 session that greatly affect the
responsibilities of mortgage brokers with respect to licensing and
practices. First, mortgage brokers must now present evidence of
satisfaction of such experience or education requirements as may be
required by Department of Banking and Finance regulations at the time
of application for a mortgage broker license.33' O.C.G.A. section 7-1-
1003.2 was amended to provide that licensed brokers must include
amounts owed to the department for fees, fines, or penalties with
damages under a surety bond and continuously maintain both the net
worth requirements (as set forth therein) and the surety bond as a
condition of licensure or registration. 32

Subsection (g) of O.C.G.A. section 7-1-1004 as amended gives the
Department of Banking and Finance the authority to deny or revoke a
mortgage lender or broker license if the applicant has previously had a
license denied, revoked, or suspended within three years of the
application date for the license. The applicant may also be denied in the
event the applicant employs a person against whom a final cease and
desist order has been issued in the last three years or whose license has
been revoked within three years of that person's date of hire.333

O.C.G.A. section 7-1-1005 was amended to require a mortgage lender
or broker applying for a license to include all monies owed to the
department with the application.334

Subsection (f) of O.C.G.A section 7-1-1009 was amended to provide
that the Department of Banking and Finance is now responsible for
compiling information on the number of written complaints received on
all licensees.335 Beginning in August 2001 and annually thereafter,
the department must publicly disclose the number of such complaints
along with the number of mortgage loans made during the same
period.336 The department is further authorized to prescribe standards
with respect to the accuracy of required disclosures and to set adminis-
trative and civil penalties for failure to disclose in accordance with those
set standards. 7

331. Id. § 7-1-1003(b)(8) (Supp. 2001).
332. Id. § 7-1-1003.2.
333. Id. § 7-1-1004(g).
334. Id. § 7-1-1005.
335. Id. § 7-1-1009(f).
336. Id.
337. Id. § 7-1-1012.
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