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CORPORATIONS

A.

Piercingthe Corporate Veil
During the survey period the Georgia Court of Appeals decided several
cases involving the doctrine of piercing the corporate veil. In Fuda v.
Kroen,' the court determined that there was no basis for piercing the
corporate veil to impose liability on the officers of a bankrupt corporation
to repay amounts loaned to the corporation by an employee.2 Kroen, the
former employee, sued Tall Ships Sails, Inc. ("Tall Ships"), a wholesaler
of frozen fish, its president, Rocco Fuda, ind its vice president, Joseph
Fuda, for breach of contract, fraud, conspiracy, and unjust enrichment.3
Tall Ships filed a bankruptcy petition that was later voluntarily
dismissed. 4 Kroen lent money and advanced expenses on behalf of the
corporation totalling over $50,000, which defendants acknowledged.
However, defendants did not personally guarantee the corporation's debt
and appealed the trial court's verdict contending that Kroen failed to
present sufficient evidence to pierce the corporate veil and find them
personally liable.5
The court discussed the concept of piercing the corporate veil as
applied in Georgia to remedy injustices when a party uses a corporate
entity in order to defeat justice, perpetuate fraud, or evade responsibilities pursuant to breach of contract or tort.6 The court reiterated that
there must be evidence of abuse of the corporate form to warrant
piercing of the veil.'
Kroen argued that defendants induced his loans and advances by
representations that such amounts would be secured by the corporation's
account receivables and inventory and that these debts would receive
priority over other creditors. He argued that the corporation applied
money from the account receivables to other corporate expenses and the
personal expenses of the officers rather than to the repayment of the
debt owed to him, which evidenced abuse of the corporate form and
warranted piercing of the corporate veil.8 The court compared the

1. 204 Ga. App. 836, 420 S.E.2d 767 (1992).
2. Id. at 838-39, 420 S.E.2d at 769.
3. Id. at 836, 420 S.E.2d at 767-68.
4. Id., 420 S.E.2d at 768.
5. Id. at 837, 420 S.E.2d at 768.
6. Id. (quoting Amason v. Whitehead, 186 Ga. App. 320, 321-22, 367 S.E.2d 107, 108
(1988)).
7.

Id. (quoting Amason v. Whitehead, 186 Ga. App. 320,321-22,367 S.E.2d 107 (1988)).

8. Id. at 837, 420 S.E.2d at 768.
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evidence in this case with the evidence in Hickman v. Hyzer9 which
"showed 'a classic example of a failed business, not a case of wrong
doing, fraud and bad faith on the part of... corporate [officers].'" 1 °
The court decided that even though corporate funds had been used to
pay personal expenses of the officers such as travel, dry cleaning and
housing expenses, Kroen failed to prove that these expenses did not
constitute legitimate business expenses or represent part of the officers'
compensation authorized by the corporation.1 The court found no
evidence to indicate commingling or disregard of the corporate form
sufficient to pierce the corporate veil, and the corporate records did not
indicate the commingling or confusion of personal and corporate
accounts. 2 Kroen also failed to present evidence that the officers
abused the corporate form by disregarding the separateness of the
corporation from their own activities.'"
The court gave weight to Kroen's admission to the trial court that he
did not believe Fuda made assurances of repayment of the debt to Kroen
with fraudulent intent. 4 Kroen and the Fudas all believed that sales
would cover the debt, but unfortunately the sales did not reach that
level.15

Although this case did not involve an undercapitalization argument,
the court keyed its analysis of the facts in this case with its pronouncements in Hickman, which indicated that the court will not pierce the
corporate veil in instances where it is not provided with evidence of
wrongdoing, fraud, or bad faith but only with evidence of a failed or
unsuccessful business venture.' 6 Kroen failed to provide the court with
evidence that the Fudas diverted7 funds from the repayment of his debt
to unauthorized corporate uses.1
In Cherry u. Ward," a homeowner with severe leakage problems in
a newly purchased home sued the construction company, as the builder

9. 261 Ga. 38, 401 S.E.2d 738 (1991).
10. 204 Ga. App. at 838,420 S.E.2d at 769 (quoting Hickman v. Hyzer, 261 Ga. 38, 41,
401 S.E.2d 738, 740 (1991), vacated by Hyzer v. Hickman, 200 Ga. App. 478, 409 S.E.2d
93 (1991)).
11. Id.
12. Id.
13. Id.
14. Id., 420 S.E.2d at 768.
15. Id.
16. 261 Ga. at 40, 401 S.E.2d at 740. See also Paul A. Quir6s & Lynn Scott Magruder,
Business Associations, 44 MERCER L. REv. 67, 68 (1992); Paul A. Quir6s & Lynn Scott
Magruder, Business Associations, 43 MERCER L. REv. 85, 86 (1991).
17. 204 Ga. App. at 838-39, 420 S.E.2d at 769.
18. 204 Ga. App. 833, 420 S.E.2d 763 (1992).
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of the home, and its president seeking damages for negligent construction, breach of contract, and the passive concealment of defects.19
Cherry, as the president and sole shareholder of Cherry Construction
Company, appealed the trial court's verdict against him on the negligent
construction and breach of contract claims arguing that the construction
company executed the sales contract and built the home rather than
Cherry personally.' The court let the directed verdict stand against
the construction company and Cherry for negligent construction after
reviewing evidence that the construction company failed to build the
home in accordance with the applicable building codes adopted by Fulton
County, but the court agreed with Cherry that the evidence did not
establish that he constructed the home in his individual capacity to
allow personal liability for a breach of contract claim.2 1
With respect to the negligent construction claims, the court quoted a
well established principal that:
"[an officer of the corporation who takes part in the commission of a
tort by the corporation is personally liable therefor, [and] an officer of
the corporation who takes no part in the commission of a tort
committed by the corporation is not personally liable unless he
specifically directed the particular act to be done or participated or cooperated therein."22
Cherry admitted that he had personal involvement in and supervised the
construction on a daily basis and even acted as the foreman for the job,
and the court believed that evidence existed from which a jury could
have found Cherry, as an officer of the construction company, personally
liable for the negligent construction due to his participation in the
building process.2"
The court agreed with Cherry that the trial court should not have
denied his motion for directed verdict on the breach of contract issues. 24
Cherry signed the contract only in his capacity as president of the
construction company although he signed an addendum in his individual
capacity.' 5 The court determined that the problem involving the
negligent construction and breach of contract claims arose, however, out
of the contract itself and not the special stipulations signed by Cherry

19. Id. at 833, 420 S.E.2d at 764.
20. Id.
21. Id. at 834, 420 S.E.2d at 765.
22. Id. (quoting Smith v. Hawks, 182 Ga. App. 379, 385, 355 S.E.2d 669, 675 (1987)).
23. Id. (citing American Game Svc. v. Knighton, 178 Ga. App. 745,746,344 S.E.2d 717,
719 (1986)).
24. Id. at 834, 420 S.E.2d at 765.
25. Id., 420 S.E.2d at 765-66.
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individually.26 The court refused to find that Cherry breached the part
of the contract on which he was individually liable."
The court did not apply piercing analysis, and this case indicates the
analysis made by the Georgia Court of Appeals in holding officers and
shareholders of a corporation personally liable for acts in such capacities
without applying a piercing analysis. It seems that when the court does
not want to find a corporate officer individually liable for breach of
contract claims, it will focus on the capacity in which the officer signed
the contract or made the personal guarantee rather than apply a
piercing analysis.' The court also skirted the piercing issues in finding
Cherry personally liable for the negligent construction claims through a
tort analysis.29 It may be that plaintiff failed to plead facts supporting
a piercing analysis based on the court's reluctance in Hickman to pierce
the corporate veil in a negligent construction case.
In Sparks v. Ellis," the court of appeals reviewed a case that arose
out of a dissolution of a professional corporation, the stock of which
Sparks and Ellis each owned fifty percent. Sparks and Ellis executed
several documents in connection with their ownership of the corporation,
including a buy-sell agreement. This agreement provided that upon the
death or the termination of employment of a shareholder, the corporation
must buy all of the stock owned by such shareholder for a purchase price
equal to the current value, as defined therein, or as determined by three
appraisers. After Ellis notified Sparks in August 1987 of his resignation
from the corporation, a dispute arose concerning the value of Ellis' stock
and the shareholders selected an appraisal board to determine the value
of the stock. 1 Ellis argued that goodwill should be included in the
valuation of the stock; Sparks and the corporation responded that Ellis
had created "negative goodwill."32 The corporation's attorney wrote a
letter contending that Ellis had been involved in certain activities that
created this negative goodwill.3 3
The appraisers valued the stock at $119,000 and after the corporation
refused to pay'this sum, another dispute arose between Sparks and Ellis

26. Id. at 835, 420 S.E.2d at 766.
27. Id., 420 S.E.2d at 766.
28. See Jones v. Shafer, 196 Ga. App. 254, 255, 395 S.E.2d 662, 663 (1990) (avoiding
a limited liability and piercing analysis by saying that an officer of a company had
personally assured, thereby guaranteeing, a result for the company of which he was an
officer, and therefore exposed himself to personal liability).
29. Id.
30. 205 Ga. App. 263, 421 S.E.2d 758 (1992).
31. Id. at 263, 421 S.E.2d at 759-60.
32. Id., 421 S.E.2d at 760.
33. Id
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concerning certain equipment that Ellis had purchased for the corporation. The corporation refused to return the equipment and Ellis
discontinued payments to banks on notes secured by the equipment.34
Ellis sued Sparks and the corporation and another corporation owned by
Sparks for breach of contract, conversion, libel, attorney fees, costs, and
punitive damages."
The jury found Sparks liable on each of these counts and Sparks
appealed this decision.36 Sparks argued that although he signed the
buy-sell agreement in his individual capacity, the agreement contained
no language requiring him to be personally liable for the corporation's
duty to purchase the stock of the resigning shareholder.37 Ellis
presented evidence that after his resignation, Sparks transferred all of
the corporation's assets to a new corporation and therefore made the
corporation unable to fulfill its obligations. Sparks admitted that he
transferred the money to divert it from claims arising out of disputes
with Ellis.' Sparks continued to represent himself as the president of
the corporation after its dissolution. 9
The court decided that although conflicting evidence existed concerning whether Sparks signed the buy-sell agreement in his individual or
corporate capacity, Ellis presented sufficient evidence of abuse of the
corporate form to allow piercing. 40 The court based this decision on
Sparks' disregard of the corporate entity, which made it a mere
instrumentality for the transaction of his own affairs and evidenced such
unity of interest that there existed no separateness of the corporation
and its owner.41 The court stated that "... an individual who is the
principal shareholder or owner of [a] corporation [who] conducts his
private and corporate business on an interchangeable or joint basis as
if they were one,... is without standing to complain when an injured
party does the same."42 Based on this analysis, the court decided that
Sparks conducted his personal and corporate business on such a joint
basis and that he had no standing to argue his lack of personal liability
on a corporate requirement to repurchase Ellis' stock under the terms of

34. Id. at 264, 421 S.E.2d at 760.

35. Id.
36. Id.
37. Id. at 264-65, 421 S.E.2d at 760-61.
38. Id. at 265, 421 S.E.2d at 761.

39. Id.
40. Id. at 265, 421 S.E.2d at 761.
41. Id. (citing Farmers Warehouse v. Collins, 220 Ga. 141, 150, 137 S.E.2d 619, 625
(1964)).

42. Id.(quoting Smith v. Hawks, 182 Ga. App. 379, 385, 355 S.E.2d 669, 675 (1987)).
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The court also determined that Sparks'
the buy-sell agreement.4
actions involved willful misconduct, fraud, or the lack of care sufficient
to allow a jury to award punitive damages."
The court next addressed the allegedly libelous statements made by
the corporation's attorney and found that the privileges allowed in
sections of the Official Code of Georgia Annotated ("O.C.G.A.") 4 did not
protect the letter from Spark's attorney and that these privileges did not
apply."
The abuse of the corporate form illustrated in this case provided the
court with ample support to pierce the corporate veil and find the
shareholder liable for what might have been solely a corporate obligation. It seems that the Georgia courts are looking for this type of
flagrant abuse in piercing cases. If the actions of the officers or
shareholders or both are not as flagrant, the courts are less likely to find
a reason for piercing the corporate veil. The cases remain very fact
sensitive and illustrate the need for careful pleading and presentation
of evidence in a manner likely to convince the court to apply the piercing
analysis or avoid the piercing analysis altogether by showing that the
officer of a corporation made the obligation personally and not in his
corporate capacity.
B.

CorporateStock Issues
The Georgia courts examined several issues concerning corporate stock

including the valuation of corporate stock,47 bylaw restrictions on stock

ownership," and rescission of a stock purchase.49 In AAA Pest Control, Inc. v. Murray,' the court of appeals, in addressing the valuation
of a corporation's stock under a buy-out agreement, reversed the trial
court's decision, and determined that a joint and several judgment
rendered against AAA and defendant's deceased husband in a tort action
would reduce the value of the deceased husband's stock."' The court
determined that as between AAA and the deceased shareholder there
would have been a right to contribution and, therefore, a joint and
several judgment would affect the value of AAA and would constitute a
43. Id. at 265-66, 421 S.E.2d at 761.
44. Id. at 268, 421 S.E.2d at 763.
45. 205 Ga. App. at 266, 421 S.E.2d at 762 (citing O.C.G.A. §§ 51-5-7(6), -8 (1982)).
46. Id. at 266, 421 S.E.2d at 762.
47. AAA Pest Control, Inc. v. Murray, 207 Ga. App. 631, 428 S.E.2d 657 (1993).
48. Davis v. Davis, 262 Ga. 420, 419 S.E.2d 913 (1992).
49. Gunnin v. Dement, 205 Ga. App. 631, 422 S.E.2d 893 (1992).
50. 207 Ga. App. 631, 428 S.E.2d 657 (1993).
51. Id. at 631, 428 S.E.2d at 658 (citing Eidson v. Maddox, 195 Ga. 641, 644, 24 S.E.2d
895, 897 (1943)).
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liability of AAA subject to AAA's right to contribution against the
.deceased shareholder.5 2 AAA had to bear a portion of the judgment
and the court decided that it would be unfair for the deceased shareholder's wife to receive one-half of the value of AAA undiminished by
this liability. 3
In Davis v. Davis," the Georgia Supreme Court determined that a
bylaw prohibiting the sale of a company's stock in a manner giving one
brother shareholder more stock than the other brother shareholders
must be enforced.5 5 James Davis, appellant, and Walter Davis,
appellee, are brothers who with two other brothers formed a corporation,
D & D Manufacturing Company. Appellant served as president of the
corporation until 1980 when he left the company because of conflicts
with appellee. Appellee then became president, the company's sales
dropped dramatically, and the number of employees decreased from 18
to 4. In 1983 the brothers began trying to sell the corporation and in
March 1985, they voted to discontinue business on June 1, 1985. Before
the business was discontinued, however, appellant bought the stock of
his two other brothers, fired appellee, and began running the business.56 In December 1987 appellee filed a suit against appellant and
the corporation and contended that the stock purchases by appellant
violated bylaw restrictions on transfers.5 7
Appellant argued that the brothers ran the corporation throughout its
history without complying with the formalities of the bylaws, which
should estop appellee from making'this argument.' The court refused
to consider appellant's claim of estoppel and waiver and found that
appellant improperly purchased the stock of his brothers because he
failed to comply with the intent expressed in the bylaws.59
Although the court refused to'allow appellant to disregard the bylaws
and buy his brothers' stock, it recognized that appellant could have, with
his selling brothers' support, amended the bylaws to remove the
provision.' The court refused to award litigation expenses to appellee
because appellant could have done "legally what he did illegally but for
the fact that he did not know how."6 1

52.
53.
54.
55.
56.
57.
58.
59.
60.
61.

Id. at 632, 428 S.E.2d at 658.
Id.
262 Ga. 420, 419 S.E.2d 913 (1992).
Id. at 421, 419 S.E.2d at 914.
Id. at 420, 419 S.E.2d at 913-14.
Id., 419 S.E.2d at 914.
Id. at 421, 419 S.E.2d at 915.
Id., 419 S.E.2d at 914.
Id. at 421-22, 419 S.E.2d at 914-15.
Id. at 422, 419 S.E.2d at 915.
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In Gunnin v. Dement, 2 the Georgia Court of Appeals determined that
Dement properly complied with the requirement to restore or offer to
restore consideration received under a contract when seeking rescission
of such contract for fraud.' Restoration is not absolutely required if
the defrauding party is placed substantially in its original position and
the rescinding party receives no unconscionable advantage." Dement
signed a contract to purchase thirteen-and-one-third percent of the
outstanding stock of a motorcycle franchise. Three months later,
Dement sent a written demand to the Gunnins for the return of his
investment.65 Dement argued that the Gunnins fraudulently induced
him to enter into the contract to purchase stock by representations and
promises they made concerning actions the Gunnins would take on
behalf of the corporation.as Dement could not tender back stock
certificates representing his stock because he never received them.67
The court stated that there is no need to restore if the defrauding party
makes restoration impossible, and Dement clearly indicated by letter his
wish to rescind and he received no unconscionable advantage from the
rescission. 8
The Gunnins did not argue that Dement failed to present evidence of
fraud, but argued that he based his fraud allegations on future events
that do not support a fraud claim. 9 The court noted that although a
fraud claim generally cannot be based on misrepresentations concerning
future events, it may include such misrepresentations when the promisor
knows that the future events will not occur and makes the representations without a present intent to perform. 70 Dement presented evidence
sufficient to allow a jury to decide that the Gunnins never had a present
intent to perform. 71 The court also decided that a merger clause in the
purchase agreement for the stock did not preclude Dements
fraud claim
72
based on acts following the execution of the document.

62. 205 Ga. App. 631, 422 S.E.2d 893 (1992).
63. Id. at 632, 422 S.E.2d at 894-95.
64. Id., 422 S.E.2d at 894 (citing Crews v. Cisco Bros. Ford-Mercury, 201 Ga. App. 589,
592, 411 S.E.2d 518, 519 (1991)).
65. Id. at 631, 422 S.E.2d at 894.
66. Id.
67. Id. at 632, 422 S.E.2d at 895.

68. Id., 422 S.E.2d at 894-95.
69. Id. at 633, 422 S.E.2d at 895.
70. Id. (citing Rogers v. deMonteguin, 193 Ga. App. 480, 481-82, 388 S.E.2d 10, 11
(1989)).
71. Id. at 634, 422 S.E.2d at 896.
72. Id. at 633,422 S.E.2d at 895 (citing Rogers v. deMonteguin, 193 Ga. App. 480, 48182, 388 S.E.2d 10, 11 (1989)).
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C.

Special Litigation Committee
In Millsap v. American Family Corp.," the Georgia Court of Appeals
decided that the trial court correctly determined that a special litigation
committee of a corporation may be delegated under Georgia law to act
for the entire board."' Millsap commenced a shareholders' derivative
action against the officers and directors of American Family alleging
that they breached their fiduciary duties by mismanaging corporate
assets for the benefit of the company's chairman and chief executive
officer, John B. Amos. The full board of directors adopted a resolution
appointing the outside directors as a special litigation committee to
investigate Millsap's'claims and recommend whether the company
should take action against Amos. The board gave this committee full
authority to act as the board and to appoint special counsel to render it
advice. After completing its investigation, the committee reported to the
board that the board and Amos had acted in good faith in the transactions subject to Millsap's litigation. 5 The committee decided that as
a matter of business judgment, these transactions had furthered the
corporation's interest and that no action should be brought by the
company against officers and directors except that $64,000 should be
collected from Amos as additional interest from a late payment of a
promissory note he had executed in favor of the company. After Amos
paid the company this amount, the committee directed the company to
dismiss the lawsuit.7 The trial court decided that under Georgia law,
before and after the adoption of the new Georgia Business Corporation
Code.("Code"), special litigation committees were authorized.77
Millsap contended that the trial court erred in dismissing the action
due to the retroactive application of O.C.G.A. section 14-2-744."s
Millsap filed the complaint in this case in December 1988, before the
enactment of the new Code in 1989. Section 14-2-744(a) of the new Code
vests a trial court with the discretion to dismiss derivative proceedings
if a committee of independent directors "'determin[es] in good faith afier

73. 208 Ga. App. 230, 430 S.E.2d 385 (1993).
74. Id. at 232, 430 S.E.2d at 387.
75. Id. at 230-31, 430 S.E.2d at 386.

76. Id. at 231, 430 S.E.2d at 386.
77. Id. (citing O.C.G.A. § 14-2-744(a) (1989)). The Georgia legislature in 1989 adopted
a "new" Business Corporations Code. O.C.GA. §§ 14-2-I01 to 14-10-18 (1989). This will
be referred to as either "Code" or "new Code" 'to distinguish it from the former Georgia
Business Corporations Code when the two are compared. References to "Code" should not
be confused with Georgia Code Annotated, which is sometimes also referred to in that
manner. In all other cases, the standard reference of "O.C.G.A." is used.
78. 208 Ga. App. at 231, 430 S.E.2d at 386.
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conducting a reasonable investigation upon which its conclusions are
based that the maintenance of the derivative suit is not in the best
interests of the corporation.'" 9 Although this provision had no
counterpart in the former Code, section 14-2-147 of the former Code
provided statutory authority to form committees and allowed that if the
articles of incorporation or bylaws of a corporation provided that a board
by resolution could designate an executive or other committee to exercise
the authority of the board as provided in the resolution, such a
delegation was valid.8" The court determined that the former Code did
not prohibit the creation of a committee to review pending litigation and
make decisions with respect thereto.8'
The court noted that prior to the effective date of the new Code, the
Georgia courts followed a majority of the states in applying the test of
Zapata Corp. v. Maldonado82 in determining whether to dismiss a
sharehold:er derivative action pursuant to the recommendation of a
committee authorized by a board of directors.' The Delaware Supreme
Court decided this case under a provision that contained almost the
identical language as the former Code which allowed the formation of
the committees pursuant to a resolution of a board of directors." The
Delaware court determined that a committee formed by such resolution
had the power to decide the appropriateness of corporate litigation."
The Zapata court placed the burden on the corporation to indicate that
the independent litigation committee conducted a good faith investigation of the claims and had a reasonable basis for its decision with
respect to such claims.8
Millsap acknowledged that Georgia courts had followed Zapata and
next argued that the special litigation committee was not independent.
Millsap cited Delaware cases to illustrate the standard for determining
whether a director is indeed independent.87 The court noted that under
section 14-2-744(c) of the new Code, a director will not be disqualified as
an independent director if such director was nominated or elected by
nonindependent directors, is named as a defendant in a shareholder
derivative action, or if the director approved the action that is the
subject of the derivative litigation as long as the director received no

79.
80.
81.
82.
83.
84.
85.
86.
87.

Id., 430 S.E.2d at 387 (citing O.C.G.A. § 14-2-744 (1989)).
Id. (citing O.C.G.A. § 14-2-147 (1982)).
Id. at 232, 430 S.E.2d at 387.
430 A.2d 779 (Del. 1981).
208 Ga. App. at 232, 430 SE.2d at 387.
430 A.2d at 785 n.13. Id. at 786.
Id. at 788-89.
208 Ga. App. at 232, 430 S.E.2d at 387.
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personal benefit as a result of the action subject to the derivative
proceeding." The court stated that this section provided guidance for
establishing independence."9
The court found that the corporation met the burden of showing the
independence of the committee members. 9 Although such members
may have initially approved the action subject to the derivative lawsuit,
they did not or would not benefit from the action personally and they
were capable of exercising independent business judgment. 91
Millsap next contended that the committee failed to conduct a good
faith investigation or provide a reasonable basis for its decisions. The
court decided that the committee made its decisions based on a detailed,
well documented investigation.' The court stated that "'the courts will
not interfere in matters involving merely the judgment of a majority in
exercising controls over corporate affairs."'0 3 The court determined that
the lower court had not abused its proper discretion in dismissing the
proceeding based on the committee's recommendations." The court
followed Zapata in applying this two step procedure examining
independence and reasonableness. 95
Millsap then contended that the trial court erred in its granting of the
motion to dismiss based on the trial court's failure to exercise its own
independent business judgment.96 The court noted that although this
analysis is discretionary under Zapata, the new Code does not provide
for such analysis.97 The trial court specified in its order that it did not
deem it necessary to exercise its own independent judgment although it
agreed with the special litigation committee that the action should be
dismissed.98 The court believed that the trial court correctly noted that
its business judgment was not dispositive. 99
Judge Birdsong reluctantly concurred pointing out that the committee
included directors compensated for their service as directors. 100 Judge
88. Id.
89. Id.
90. Id.
91. Id. at 233, 430 S.E.2d at 388.
92. Id. at 232-33, 430 S.E.2d at 387.
93. Id. at 233, 430 S.E.2d at 388 (quoting Tallant v. Executive Equities, 232 Ga. 807,
810, 209 S.E.2d 159, 161 (1974)).
94. Id. (citing Peller v. Southern Co., 911 F.2d 1532 (11th Cir. 1990)).
95. Id. at 232, 430 S.E.2d at 387; see also Paul A. Quir6s & Michael L. Chapman,
Business Associations, 41 MERCER L. REv. 45, 54 (1989).
96. 208 Ga. App. at 233, 430 S.E.2d at 388.
97. Id.
98. Id.
99. Id.
100. Id. at 234, 430 S.E.2d at 389 (Birdsong, P.J., concurring).
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Birdsong stated that the appointment of the special litigation committee
from the members of a board of directors is "like making the fox
responsible for guarding a hen house" but should be changed by the
legislature instead of the courts.''
The court in this case moved away from its reliance on Zapata by
failing to follow up the two step procedure with the application of its (the
court's) own business judgment based on the language of the new Code.
This failure could account for Judge Birdsong's concern that a committee
of a board making determinations of the board's behavior, without the
safeguard of a court's application of its own independent business
judgment to their determinations reduces shareholder protections.
D. Role of CorporateAttorney
*In Addley v. Beizer, °2 Bill Strange and Rick Addley, the president
and secretary respectively, of Pure Sports, Inc. ("PSI"), appealed a
verdict holding them liable for a $30,000 obligation of PSI based on a
letter from PSI's attorney which stated that Strange and Addley
guaranteed PSI's settlement debt to Steve Beizer and Steve Beizer
0
Beizer argued that PSI's attorney
Sports, Inc. (together "Beizer")."'
acted as an agent for Strange and Addley and, therefore, their personal
guarantees were enforceable.' 4
PSI sponsored Lotus race cars during the 1990 season and contracted
with Beizer to provide pit crew service and to transport the cars to
racing events. In June 1990 PSI informed Beizer of its dissatisfaction
with the facilities and its desire to move the cars. Beizer refused to
return the cars and demanded $37,000 he claimed PSI owed him.' °5
PSI retained an attorney to negotiate the return of the cars. PSIs
attorney sent a letter to Beizer's attorney setting forth certain settlement
provisions and stating that the monetary obligations would be personally
guaranteed by Addley and Strange. Beizer returned the cars and
received the first installment a few days later but did not receive the
other four installments."° Beizer filed suit against PSI and Strange
and Addley on their personal guarantee. Strange and Addley argued
that PSI's attorney did not act as their personal attorney and did not
have the authority to bind them to the guarantee. 107

101. Id.
102.

205 Ga. App. 714, 423 S.E.2d 398 (1992).

103.
104.
105.
106.
107.

Id. at 714, 423 S.E.2d at 400.
Id.
Id.
Id. at 715, 423 S.E.2d at 400.
Id.
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The issues raised in this case presented a case of first impression to
the court. The court determined that a person serving as an attorney for
a corporation does not also serve as an attorney for the officers of the
corporation in their personal capacities and cannot bind the officers on
0
a personal guaranty of the debts of the corporation,"'
The court
determined that a corporation's attorney acts at the direction of its
officers, which does not allow a third party to assume that the corporation's attorney acts or represents its officers individually, due to the
separate legal existence of the officers and the corporation.'
The
court determined that an attorney cannot give the personal guaranty of
one client or alleged client for the debt of another client, and the
attorney cannot act with this client's or alleged client's authority in a
subject matter separate from or in conflict with his actual authority.1 o
The agent's actual authority is subject to question by the third party
seeking to rely on such authority."'
Beizer contended that he was entitled to rely on the attorney's
apparent authority based on his acts and representations during the
negotiation of the settlement."2 The court found that the rule in
Brumbelow v. Northern Propane Gas Co.," 3 which provided that
attorneys have apparent authority that is plenary with respect to the
reliance of an opposing party, applies only to an "attorney of record,"
who is the attorney for the client actually authorized to represent the
client in a proceeding." 4 The court determined that the directions
given to the corporation's attorney in this case did not indicate the
attorney's authority to act as an agent for the persons giving such
directions. 5
Beizer argued that Brumbelow stands for the principal that "an
attorney's authority is that which the attorney purports to have in the
circumstances . ... .6
Beizer contended that the corporation's
attorney gave the personal guaranty at the officers' direction and had
apparent authority with respect to the perceptions of the opposing

108. Id.
109. Id. at 716, 423 S.E.2d at 401 (citing Kilsheimer v. State, 250 Ga. 549, 550, 299
S.E.2d 733, 734 (1983); Brega v. CSRA Realty Co., 223 Ga. 724, 725, 157 S.E.2d 738, 740
(1967)).
110. Id.
111. Id.
112. Id. at 715, 423 S.E.2d at 400.
113. 251 Ga. 674, 308 S.E.2d 544 (1983).
114. 205 Ga. App. at 716, 423 S.E.2d at 401.
115. Id. See also Vandiver v. McFarland, 179 Ga. App. 411, 346 S.E.2d 854 (1986).
116. 205 Ga. App. at 717, 423 S.E.2d at 402.
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party' 17 The court refused to countenance this contention stating that
Brumbelow was inapplicable in this case because apparent authority
must properly be based on the knowing conduct of the principal, not of
the agent, and the reasonableness of a third party in relying upon the
actions of the agent."'
The court found no indication in this case that Addley's and Strange's
course of conduct indicated that they had authorized the corporation's
attorney to act on their behalf."9 Additionally, the court found that
the cases relied on by Beizer dealing with the apparent authority of
attorneys to take actions with respect to lawsuits were decided before
the enactment of section 15-9-6 of the new Code. 120 Section 15-9-6
provides that without apparent authority an attorney cannot settle a
client's claim except for the full amount in cash. 21' The court stated
that an attorney has no "inherent power" to dispose
of a property or
122
legal right of the client without special authority.
The court also noted that Beizer and his attorney had a duty to
question the authority of the corporation's attorney with respect to the
purported personal guarantees and must, as a matter of law, be charged
with knowledge that the corporation's attorney did not represent the
officers individually.12 3 Therefore, the corporation's attorney could not
bind the officers individually for the corporation's
debt without having
124
a conffict of interest in this representation.
E.

Other CorporateIssues

In other cases decided by the Georgia courts during the survey period,
the courts addressed such issues as the existence of a corporation, 12 5
imputing the knowledge of an agent to the corporation that he represents, 126 and the liability of a sole stockholder, sole director, and
president of a corporation as an owner-operator who may be liable as a
potentially responsible person for 27recovering environmental costs
imposed by the federal government.

117.
118.
119.
120.
121.
122.
123.
124.
125.
126.
127.

Id.
Id. at 717-18, 423 S.E.2d at 402.
Id. at 716, 423 S.E.2d at 401.
Id. at 719, 423 S.E.2d at 403 (citing O.C.G.A. § 15-19-6 (1990)).
Id.
Id.
Id. at 720, 423 S.E.2d at 404 (citing O.C.G.A. § 10-6-50 (1989 & Supp. 1993)).
Id. at 720-21, 423 S.E.2d at 404.
American Truck Lines, Inc. v. Albino, 206 Ga. App. 83, 424 S.E.2d 367 (1992).
Southern Dev. v. Shepco Paving, 206 Ga. App. 535, 426 S.E.2d 234 (1992).
United States v. Amtreco Inc., 809 F. Supp. 959 (M.D. Ga. 1992).
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In the latter case, the district court agreed with the Second Circuit
Court of Appeals and found that the term "owner" as used by the
Comprehensive Environmental Response, Compensation, and Liability
Act ("CERCLA")'" should be broadly construed to find a sole shareholder actively participating in the management of a corporation as
personally liable for environmental clean-up costs as an owner and
operator. 12 The court found that the sole shareholder in this case had
the authority to control the corporation's hazardous waste disposal
practices and to abate pollution and, therefore, actively participated in
the management and should be liable as an owner-operator under
CERCLA. 30
IL

PARTNERSHIPS

A

Existence of a Partnership
In Matter of Historic Macon Station, Ltd. v. Piedmont Forest
Corp.,1 31 a case involving a bankrupt entity, the United States Bankruptcy Court for the Middle District of Georgia decided that no
partnership or joint venture existed under Georgia law between the
seller and the purchaser of a historic railroad station, even though the
seller maintained an active role in certain aspects of the station's
development and continuing existence. 32 Historic Macon Station, Ltd.
("Partnership") purchased the station from Piedmont-Forrest Corporation, a division of Georgia Power Company, (together, "Georgia Power").
In its offering memorandum, the Partnership discussed factors which
indicated that the Partnership and Georgia Power should not be treated
as joint venturers with respect to the property. The memorandum stated
that the Partnership and Georgia Power would not hold themselves out
to others as coventurers, would not share in management of the
property, and would not share in the net profits or file federal income
tax returns as joint venturers. 133
Due to certain tax considerations, the Partnership and Georgia Power
characterized the transaction as a lease with an option to purchase.",
Georgia Power occupied part of the station and the Partnership agreed
to lease the other available space to retail stores or other such clientele.

128. 42 U.S.C. Ch. 103 (1988 & Supp. II 1990).
129. 809 F. Supp. at 966.
130. Id.

131. 152 B.R. 358 (M.D. Ga. 1993).
132. Id. at 386.
133. Id. at 363.
134. Id. at 365-66.
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The Partnership encountered problems in its leasing of the excess space
and eventually filed bankruptcy after believing that it had worked out
a settlement with Georgia Power, which Georgia Power later failed to
honor.'35 Georgia Power had become actively involved in trying to
lease the building and in the day-to-day operations of the station. In the
bankruptcy case, Georgia Power contended that the building lease and
the land lease were true leases that were validly terminated prior to the
filing of the Partnership's Chapter 11 case, although Georgia Power had
characterized the transaction as a sale in its financial records." 6
The Partnership argued that it was a partner with Georgia Power and
that Georgia Power breached a fiduciary duty by interfering with
business opportunities that legitimately belonged to that partnership." 7 The court decided that the leases were not true leases and
were not terminated before the filing of the bankruptcy case.' 8 The
court did not, however, agree with the Partnership that it was a partner
or a joint venturer with Georgia Power." 9
The court stated that the issue of whether a partnership exists is a
question of law and fact and analyzed the facts in this case in conjunction with the definition of a partnership as "an association of two or
more persons to carry on as co-owners a business for profit.' 140 The
court also stated that decisions of Georgia courts applicable to partnerships are also applicable to joint ventures.'" The court analyzed the
characteristics of a joint venture, such as the combination of profit or
labor in a joint undertaking for profit involving rights of mutual
control.14 1 The court noted that a joint venture may exist even without
a profit motive or mutual control but not simply because businesses are
interrelated.'43
Also, entities do not, absent agreement, become
venturers as to each other simply through the pursuit of their interest
in a common enterprise.'"

135. Id. at 375.

136.
137.
138.
139.

Id. at 379.
Id at 379-80.
Id. at 381-82.
Id. at 386.

140. Id.: at 385 (quoting O.C.G.A. § 14-8-6(a) (1989)).
141. Id at 386 (citing Fulton Natl Bank of Atlanta v. Didschuneit, 92 Ga. App. 527,
532, 88 S.E.2d 853, 857 (1955)).
142. Id. (citing Davenport v. Oglethorpe Power Corp., 196 Ga. App. 632, 633, 396
S.E.2d 580, 581 (1990)).
143. Id. (citing City of Eatonton v. Few, 189 Ga. App. 687, 690, 377 S.E.2d 504, 506
(1988); Davenport v. Oglethorpe Power Corp., 196 Ga. App. 632, 634, 396 S.E.2d 580, 582
(1990)).
144. Id. (citing Putnam v. Williams, 652 F.2d 497, 500 (5th Cir. 1981)).
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The court refused to find that Georgia Power and the Partnership
were partners or joint venturers when they entered into the transaction
or that their actions formed a partnership later when Georgia Power
took an active role in the development of the station. 4 5 The court
believed that Georgia Power's role resulted in part from the Partnership's failure to maintain its representative at the station.'
The
court refused to find that the Partnership and Georgia Power acted as
co-owners
of a business for profit or that they intended to be part14 7
ners.

B. Personal Guaranteesof Partners
In Westinghouse Credit Corp. v. Hall,' 8 the bankruptcy court
determined that a bankruptcy petition and resulting settlement
involving a partnership did not act as a novation of the personal
guarantees of its partners. 49 The court stated that a change in
payment terms not changing the ultimate liability of a guarantor does
not act as a novation.' 50 ,
The creditor of the partnership, Westinghouse, entered into a cash
collateral agreement with the partnership providing for the use of the
partnership's cash collateral during the bankruptcy proceeding.
Westinghouse did not agree to extend the term of the promissory note,
which the partners guaranteed.' 5' The court noted that there was no
new consideration to allow a novation of the personal guarantees." 2
The court recognized the separate treatment of a partnership and its
partners during bankruptcy and that a guarantee by the partners is not
automatically discharged due to agreements made during the bankruptcy proceeding to reduce certain debts. 5 3 Westinghouse reserved its
rights as part of the cash collateral agreement and the court determined
that Westinghouse was only trying to recover what it was due from the
guarantors.5

145. Id.
146. Id.
147. Id.

148.
149.
150.
151.
152.
153.

144 B.R. 568 (Bankr. S.D. Ga. 1992).
Id. at 575.
Id.
Id. at 571-72.
Id. at 575.
Id. at 574-75.

154. Id. at 576.
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C. Partnership'sOwnership of Real Property
In the Matter of Woolston v. Escoe, 55 the court determined that four
purchasers who borrowed money and eventually formed a partnership
in which they agreed to share profits equally and make equal contributions to the development of a mobile home park" failed to convey
their rights in certain real property to the partnership.157 Although
the court was persuaded that the debtor and three other individuals
were partners, it refused to find them co-owners of specific partnership
property because the partners never conveyed the deed for the property
to the partnership, but owned it in their individual capacities."
The court determined that the partners held the mobile home park as
tenants-in-common rather than as tenants in a partnership. 5 9 The
key is whether the parties intended to devote the property to the
partnership."6 The parties in this case did not change the deeds and,
therefore, could not have intended for the partnership to hold title to the
property.'
The court allowed the property to be sold to benefit the
bankruptcy estate of the debtor. 62
D. Partnershipby Estoppel
In Andrews v. Messina," the court determined that the seller's wife
was not a partner with her seller-husband under a real estate contract
for the construction and sale of a home because appellants failed to
prove an association between the husband and wife as co-owners in a
business for profit.'
The court failed to recognize the existence of a
partnership by estoppel."6 5 This principle allows a court to find the
existence of a partnership if a person through words or conduct
represents himself, or consents to another representing him to a third
party as a partner and the third party relies on such representation.'
The court noted that appellants' evidence illustrated that they did not
meet appellee-wife until after the closing and that the conduct they

155.
156.
157.
158.
159.
160.
161.
162.
163.
164.
165.
166.

147 B.R. 279 (Bankr. M.D. Ga. 1992).
147 B.R. at 280.
Id. at 284.
Id.
Id.
Id.
Id.
Id.
206 Ga. App. 742, 426 S.E.2d 641 (1992).
Id., 426 S.E.2d at 642-43.
Id. at 746, 426 S.E.2d at 645.
Id. at 744, 426 S.E.2d at 644 (citing O.C.G.A. § 14-8-16(a) (1989)).

MERCER LAW REVIEW

[Vol. 45

alleged indicated a partnership did not occur until after the closing of
their purchase.167 The court failed to find evidence of reliance on a
partnership to support their argument of partnership by estoppel.' 6
E.

Other PartnershipCases
In Rackmyer v. Bradford,'69 the court addressed a novel argument
and determined that the operation of a pawn shop as a partnership did
not violate public policy even though the operation involved the sale of
firearms and one of the partners was a convicted felon. 7 ' Appellant
argued that such a partnership should be void and unenforceable as
contrary to public policy because a felon cannot possess firearms. 7 '
The court found no involvement by the felon in the trade of firearms but
only in172 the operation of a partnership that did not violate public
policy.

In Northgate Village Apartments v. Smith, the Georgia Court of
Appeals determined that O.C.G.A. section 14-9-104, which provides for
the service of process on a limited partnership through its registered
agent, does not identify the exclusive means of perfecting service of
process on a limited partnership.1 74 The court decided that service of
process upon a corporation to an agent in a position to afford reasonable
assurance that such agent will inform the corporate principal should also
apply to service on a limited partnership. 75
III.

BANKS AND BANKING

A.

D'Oench Doctrine
The Georgia courts considered several cases involving the D'Oench
Doctrine, 176 which provides that a federal deposit insurer is not bound

167. Id., 426 S.E.2d at 644-45.
168. Id., 426 S.E.2d at 645.
169. 207 Ga. App. 667, 428 S.E.2d 674 (1993).
170. Id. at 668, 428 S.E.2d at 676.
171. Id.
172. Id.
173. 207 Ga. App. 479, 428 S.E.2d 381 (1993).
174. Id. at 480, 428 S.E.2d at 383 (citing O.C.G.A. § 14-9-104 (1989)).
175, Id.
176. D'Oench, Duhme & Co. v. FDIC, 315 U.S. 447 (1942); 12 U.S.C. § 1823(e) (1988
& Supp. IV 1992); see also Baumann v. Savers Fed. Say. & Loan Ass'n, 934 F.2d 1506, 1515
(11th Cir. 1991), cert. denied, 112 S. Ct. 1936 (1992).
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by agreements not in writing and that cannot be determined through a
reasonable examination of a bank's records.177
In Integpn Life Insurance Corp. v. Browning,'7 8 Browning borrowed
funds from subsidiaries of Southmark Corporation ("Southmark"),
including San Jacinto Savings and Loan Association ("San Jacinto"), a
federal savings and loan association that was later taken over by the
"
Resolution Trust Corporation ("RTC).'79
Browning contended that
these loans violated the anti-tying provisions of the Home Owners' Loan
Act of 1933 ("HOIA"). 8 0 The district court determined that the
D'Oench doctrine shielded San Jacinto from Browning's HOLA claim but
allowed the claim against other Southmark subsidiaries to proceed to
trial. 8 ' Browning based the HOLA claim upon the theory that certain
loans made to him for down payments on properties acquired from
Southmark and its subsidiaries violated the anti-tying provisions of
HOLA because they were conditioned upon his purchase of certain other
properties owned by Southmark or its subsidiaries. Two of Southmark's
subsidiaries, Integon Corporation ("Integon") and Pacific Standard Life
Insurance Company ("PSLIC"), argued that the purchase of the
properties by Browning were not tied to an original loan and that they
could not be held liable for a violation of HOLA because they were only
affiliates of San Jacinto, the savings association.182
A Senate Report accompanying an amendment of HOLA applied antitying restrictions to commercial banks through the Bank Holding
Company Act.18 The applicable sections provide that:
an association shall not in any manner extend credit, lease, or sell
property of any kind, or furnish any service, or fix or vary the consideration for any of the foregoing on the condition or requirement ....
(A) that the customer shall obtain additional credit, property, or service
from such association, or from any service corporation or affiliate of
such association, other than a loan, discount, deposit, or trust service;
184

177. 934 F.2d at 1515 (citing D'Oench, Duhme v. FDIC, 315 U.S. 447, 459 (1942)).
178. 989 F.2d 1143 (11th Cir. 1993).
179. Id. at 1146.
180. Id. at 1148-49 (citing 12 U.S.C. Ch. 12 (1988 & Supp. IV 1992), amended by Thrift
Institutions Restructuring Act of 1982, Pub. L. No. 97-320, 96 Stat. 1496 (codified as
amended in scattered sections of 12 U.S.C.).
181. Id. at 1148.
182. Id. at 1149.
183. 989 F.2d at 1149 (citing 12 U.S.C. § 1972(1) (1988)).
184. Id. (quoting 12 U.S.C. § 1464(q) (1988)).
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The court noted that a tying arrangement under the Bank Holding
The first involves a "tying" or
Company Act has two elements."
desirable product and a "tied" or undesirable product. The second
requires that the buyer was forced to buy the tied product to receive the
86 These elements are also required in a HOLA antitying product.'
187
tying claim.
The court concluded that Browning did not demonstrate that there
existed a genuine issue of material fact as to whether he was forced into
purchasing certain property to receive his loans and disallowed his tying
claim against Integon and PSLIC." The court analyzed the evidence
presented and found that Browning's conduct in the transaction did not
reflect the conduct of someone forced into a tying transaction. 89
Because Browning failed to sustain the HOLA claim, the court did not
determine whether the D'Oench doctrine would apply to allegations
against San Jacinto or the other involved subsidiaries. 90
In Muller v. Resolution Trust Corp.,191 the court concluded that an
affidavit from an authorized agent of Great Southern Federal Savings
Bank concerning the bank's agreement not to increase the amounts
secured by a deed to secure debt was not enforceable against the RTC by
Muller due to the application of the D'Oench doctrine. 192 The court
stated that the collateral agreement was not readily ascertainable from
a review of the bank's records. 9 3 Federal bank examiners must be
able to rely on a bank's records to evaluate the assets of a failed bank.
The court also noted that an exception to the application of the D'Oench
doctrine for a defense manifest on the face of an obligation did not apply
in this situation.'
The affidavit indicated only a promise not to
increase the deed to secure debt and did not indicate any consideration
or adequately define the limitation as relating to realty or personalty or
both. 9 5 The court determined that ascertaining the true meaning of
the affidavit would require an examination that would not be permitted
under the D'Oench doctrine. 19 The court also found that the retroac185.
186.
187.
188.

Id. at 1150.
Id.
Id.
Id. at 1151.

189. Id.

190.
191.
192.
193.
194.
195.
196.

Id. at 1153.
148 B.R. 650 (Bankr. S.D. Ga. 1992).
Id. at 653-54.
Id. at 655.
Id.
Id. at 656.
Id.
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75

tive application of the doctrine did not constitute
a taking as prohibited
17
by the Fifth Amendment of the Constitution. 1
In FDIC u. White, 9 ' the court determined that the D'Oench doctrine,
which bars most defenses by a debtor relating to matters not obvious on
the face of an agreement or promissory note, does not bar defenses that
are ascertainable on the face of such obligation.'9 9 The court determined that a promissory note in the principal sum of $700,000, which
provided for advances and indicated on its face that only $500,000 had
been advanced, provided a defense to the bank's claim against the debtor
for the full $700,000.200 The court did, however, determine that the
D'Oench doctrine barred debtor's counterclaim for conversion by the
lender and for fraud in the inducement of the loan.2 ° '
B. Duties of Banks
In Arthur Pew Construction Co. v. Lipscomb, 2 the court found a
bank liable to a construction company where the bank previously aided
it in setting up certain account protections against the mishandling of
funds by a second construction company.2 3 The court found that the
bank breached a promise to protect Pew's interest in certain funds paid
to Lipscomb even though all parties had executed documents to prevent
Lipscomb from receiving the funds.2 ° The court noted that the bank
went against its own written policies in allowing the funds to be
withdrawn, and allowed Pew to recover for damages based upon such
unauthorized withdrawal. 2 5
In Bryson v. Button Gwinnett Savings Bank,"6 the Georgia Court of
Appeals decided that a lender is not an insurer of the work of a
contractor, 20 7 and that the normal relationship between the purchaser
of a home and the lender does not permit the purchaser to rely on
representations of such lender.2' The court failed to recognize a duty

197.
198.
199.
200.
201.
202.
203.
204.
205.
206.
207.
208.

Id. at 659; U.S. CoNST. amend. V.
820 F. Supp. 1423 (N.D. Ga. 1993).
Id. at 1428.
Id.
Id. at 1429.
965 F.2d 1559 (11th Cir. 1992).
Id. at 1571-72.
Id. at 1571.
Id. at 1572.
205 Ga. App. 668, 423 S.E.2d 691 (1992).
Id. at 670, 423 S.E.2d at 693.
Id. at 669, 423 S.E.2d at 692.
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by the lender to the purchasers absent any evidence of a special relationship to raise such a duty. 9
In Resolution Trust Carp. v. Youngblood,21 ° the RTC filed suit
against former officers and directors of First Federal Savings and Loan
Association alleging gross negligence, breach of fiduciary duty, and
breach of contract. The RTC, as receiver for First Federal, alleged that
defendants caused or permitted, losses to occur through their failure to
exercise care and diligence in the performance of their duties as officers
and directors.211 Defendants filed counterclaims against the RTC
seeking indemnification pursuant to the resolutions of First Federal and
certain federal regulations.2 12
Defendants also raised affirmative defenses and argued that the RTC
had certain duties to them. The RTC contended that.it owed no duty to
the defendants, but only to the general public, and that no affirmative
defenses claiming such a duty should be allowed.21 s The court agreed
that some of the defenses were barred by the D'Oench doctrine and that
as a receiver the RTC's duty runs to the public and not to the former
officers and directors of a failed financial institution.2 4 The court
determined that the conduct of the defendants is relevant, not the
conduct of the RTC as the receiver.1 5 The court also discounted
defendant's arguments relating to causation because under the "no duty"
rule, the RTC's conduct was not at issue as a causation or an affirmative
defense claim.2 16
C. Other Banking,Issues
In Bryant v. Carver State Bank,2 17 the court found appellants failed
to show that a bank converted certain loan commitment fees that
appellants knew were nonrefundable and understood were conditioned
upon the refurbishment of certain property by a certain date. The
repairs did not occur before such date. 1 8
2 19 the court determined
In Crosson v. Lancaster,
that the terms of a
promissory note may allow the note to accelerate when a bank is deemed

209.
210.
211.
212.
213.
214.
215.
216.
217.
218.
219.

Id., 423 S.E.2d at 693.
807 F. Supp. 765 (N.D. Ga. 1992).
Id. at 768.
Id. at 768 (citing 12 U.S.C. § 1821(d)(6)(A) (Supp. IV 1992)).
Id. at 771.
Id. at 771. See also FDIC v. Greenwood, 719 F. Supp. 749, 750 (C.D. Ill. 1989).
807 F. Supp. at 772.
Id. at 773.
207 Ga. App. 659, 428 S.E.2d 621 (1993).
Id. at 661, 428 S.E.2d at 623.
207 Ga. App. 404, 427 S.E.2d 864 (1993).
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insecure.22 The bank presented evidence that it based its decision on
the worsening financial condition of the borrowers, the possible sale of
the collateral, and the failure to pay loan installments on time.22 1 The
court determined that the facts presented conflicting evidence concerning
whether the bank's actions were based on good faith as required by
O.C.G.A. section 11-1-208,222 and, therefore, presented issues of
genuine fact to be resolved by a jury 22
In First Rome Bank v. Reese Oil Co.,' the court considered the
commercial reasonableness of a bank allowing checks bearing only a
stamped endorsement to be cashed, rather than to be deposited into a
company account, by an employee not authorized to receive cash for such
checks.2 ' The bank's training manual provided that checks marked
for deposit only and stamped with such endorsements should only be
accepted for deposit. 226 Although Reese Oil failed to examine its
statements and checks each month, the court decided that the commercial reasonableness of the bank's actions should have been presented to
a jury.227
The Georgia courts also addressed such banking issues as the creation
of a second mortgage in violation of a divorce decree,228 the adding of
a third party to a joint account without one party's consent,22 the
failure to process a name deletion promptly, 3° and the payment by a
2
bank of documentary drafts in a timely manner."
IV.

SECURITIES

Definition of a Security
In Cohen v. William Goldberg & Co., 2 32 the Supreme Court of
Georgia analyzed whether stock of a closely held corporation is a security
allowing the application of the Georgia Securities Act of 1973, as

A.

220.
221.
222.
223.
224.
225.
226.
227.
228.
229.
230.
231.
232.

Id. at 406, 427 S.E.2d at 867.
Id. at 405, 427 S.E.2d at 866-67.
O.C.G.A. § 11-1-208 (1982).
207 Ga. App. at 407, 427 S.E.2d at 867-68.
206 Ga. App. 667, 426 S.E.2d 384 (1992).
Id. at 668, 426 S.E.2d at 385.
Id. at 667, 426 S.E.2d at 384.
Id. at 670, 426 S.E.2d at 386.
Watson v. Wachovia Nat'l Bank, 207 Ga. App. 780, 429 S.E.2d 111 (1993).
Ralston v. Etowah Bank, 207 Ga. App. 775, 429 S.E.2d 102 (1993).
FirstUnion Nat'l Bank v. Davies-Elliott, 207 Ga. App. 791, 429 S.E.2d 161 (1993).
Bank South v. Roswell Jeep Eagle, 204 Ga. App. 432, 419 S.E.2d 522 (1992).
262 Ga. 606, 423 S.E.2d 231 (1992).
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amended," 5 and the federal securities laws." 4 The trial court and
the court of appeals both stated that the stock did not meet the
definition of a security under state or federal securities laws and did not
qualify as a security under the "economic reality" test.235
The supreme court granted certiorari and set forth its reasons for
determining that the stock met the statutory definition of a security. 6
The court believed that as its initial question it must consider the
appropriate test for determining whether stock is a security.237 The
court had previously applied the economic reality test that was outlined
in SEC v. W. J. Howey Co."s5 The economic reality test analyzes the
transaction to determine if there is (1) an investment, (2) a reasonable
expectation, of profits, and (3) a reliance on management by another
person to realize the profits of the investment."39 The court noted that
the United States Supreme Court later explained that the economic
reality test should only be applied after initial analysis under the stock
characterization test.240
The stock characterization test examines an instrument to determine
if it possesses significant characteristics that are usually associated with
stock so that the purchaser of the instrument justifiably assumed that
securities laws would apply.24 In Landreth Timber Co. v. Landreth 2 the Supreme Court found that characteristics usually associated
with stock include the right to receive dividends, negotiability, the
ability to pledge or hypothecate the instrument, and voting rights
relating to the number of shares owned and appreciation in value.243
The Supreme Court clarified that if the stock characterization test is
applied and the instrument meets its definition
of a security, there is no
2
reason to apply the economic reality test. "
The Georgia Supreme Court adopted the findings of the federal court
of appeals concerning the integration of the stock characterization test

233. O.C.G.A. ch. 10-5 (1989 & Supp. 1993).
234. 262 Ga. at 606, 423 S.E.2d at 232.
235. Id. at 606-07,423 S.E.2d at 232 (citing Cohen v. William Goldberg & Co., 202 Ga.
App. 172, 179, 413 S.E.2d 759, 766 (1991)).

236. Id. at 607, 423 S.E.2d at 232.
237.

Id.

238. Id. at 607,423 S.E.2d at 232 (citing SEC v. W.J. Howey Co., 328 U.S. 293 (1946)).
239. Id. (citing Tech Resources v. Estate of Hubbard, 246 Ga. 583,585, 272 S.E.2d 314,
316-17
240.
241.
242.
243.
244.

(1980)).
Id. (citing Landreth Timber Co. v. Landreth, 471 U.S. 681 (1985)).
Id.
471 U.S. 681 (1985).
262 Ga. at 607-08, 423 S.E.2d at 232.
Id. at 608, 423 S.E.2d at 232.
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and economic reality test.'
In Henderson v. KM Systems, Inc.,24
the federal court of appeals adopted Landreth to resolve issues of
whether particular stock is a security under Georgia securities laws and
used a balancing test to determine whether the stock had characteristics
usually associated with common stock so that a purchaser could
justifiably assume that the securities laws would apply.247 The court
of appeals stated that the economic reality test should be applied only
if the stock did not meet the statutory definition of stock under the
Georgia or federal securities acts.2'
The Georgia Supreme Court examined the stock in the present case by
first applying the stock characterization test.249 The court noted that
the court of appeals also started with this test but decided that the stock
in question did not meet the statutory definition of a security, because
it had restrictions on negotiability and was not registered.2 5 The
supreme court decided, however, that notwithstanding restrictions on
negotiability, the lack of registration of stock, and the fact that the stock
was stock of a close corporation and subject to a shareholders agreement,
these restrictions did not negate the characterization of the stock as a
security.25' The supreme court adopted the analysis set forth in
Landreth, that parties "[having decided to deal in stock, ... br[ing]
their transaction under the provisions of the federal securities statutes."25 2
The Georgia Supreme Court determined that for the reasons set forth
in Landreth, restrictions on negotiability, which are usual and customary
in closely held corporations, do not negate characterization of an
instrument as a security.253 The unregistered status does not negate
such characterization because the Georgia and federal securities acts
consider unregistered stock a security. 4
The court in this case sets forth as a rule a test that corporate and
securities -lawyers practicing in Georgia have already anticipated. Most
attorneys are aware that unregistered stock with impairments on its

245. Id., 423 S.E.2d at 233 (citing Henderson v. KM Systems, Inc., 188 Ga. App. 893,
897-98, 374 S.E.2d 550, 553-54 (1988)).
246. Hen derson v. KM Systems, Inc., 188 Ga. App. 893, 374 S.E.2d 550 (1988).
247. Id. at 897, 374 S.E.2d at 553.
248. Id. at 897-98, 374 S.E.2d at 553-54.
249. 262 Ga. App. at 609, 423 S.E.2d at 233.

250. Id.
251. Id. at 609-10, 423 S.E.2d at 233-34.
252. Id. at 610, 423 S.E.2d at 234 (quoting Landreth Timber Co. v. Landreth, 471 U.S.
681 (1985)).
253. Id. at 610-11, 423 S.E.2d at 234.
254.

Id. at 611, 423 S.E.2d at 234.
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negotiability is still subject to securities laws and, therefore, must be
exempt from registration under the securities laws. The recognition of
the need for such an exemption reflects the knowledge that the
instruments are securities and are subject also to the disclosure
requirements contained in the Georgia and federal securities laws, even
for unregistered stock sold in an exempt transaction. This case clarifies
for practicing attorneys the need to make sure every transaction
involving stock is carefully orchestrated to comply with the registration
and disclosure requirements of state and federal securities laws.
B. Attorney as Aider and Abettor
In Agapitos v. PCM Investment Co.,255 the federal district court
examined the liability of an attorney drafting closing documents for a
limited offering as an aider and abetter under the federal securities
laws.25 Plaintiffs in this case were French citizens who all resided in
France and invested with PCM Investment Company ("PCM"). Two
principals of PCM solicited the investors to purchase interests in certain
real property and negotiated the investment with a representative of
plaintiffs. The representatives of PCM were also French nationals who
never answered or appeared in the litigation and were not located by
plaintiffs. Plaintiffs alleged that defendant Herbert Wells, as the
attorney for PCM, aided and abetted defendant's violations of federal
securities laws and state securities laws and engaged in common law
fraud. 5 7
Wells incorporated PCM in Georgia in 1986. Also in 1986, PCM
acquired slightly over 190 acres of real property around Macon, Georgia
from two French nationals at a purchase price of approximately $2,500
per acre. Plaintiffs alleged that Wells represented both PCM and the
sellers in that acquisition. PCM furnished three documents to plaintiffs:
a prospectus, a reservation contract, and a closing contract. Plaintiffs
alleged these documents contained material misrepresentations of the
nature of the real property and its intended development as well as
investment opportunities relating thereto.25 Wells drafted only the
closing contract. The prospectus and reservation contract were furnished

255. 809 F. Supp. 939 (M.D. Ga. 1992).
256. Id. at 947.
257. Id. at 941. Plaintiffs alleged Wells aided and abetted the other defendants'
primary violations of § 10b of the Securities Exchange Act of 1934, as amended, and Rule
10b-5 promulgated thereunder as well as similar Georgia provisions. Id.
258. 809 F. Supp. at 941-42.
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to plaintiffs and other French nationals and marketed only in France.
Only French nationals invested in the property."9
The prospectus allegedly contained false statements concerning Macon
and the real property to be developed. The reservation contract also
contained misrepresentations concerning the development of the
property and the return on investment therein." ° PCM guaranteed
the return on the original capital investment, plus an annual return of
at least thirty percent per year and as much as sixty percent in two
years. The reservation contract provided that if PCM failed to sell a lot
acquired by an investor, that investor 'would be entitled to receive
another lot for a one dollar purchase price. Neither of these documents
set forth the risks involved in the investment. Both of these documents
stated that Wells would insure the compliance of the investment with
applicable securities laws.261
Wells admittedly drafted the closing contract that reiterated many of
the promises set forth in the reservation contract and drafted closing
statements for each lot purchased by plaintiffs. 2
Wells contended that plaintiffs did not provide sufficient evidence that
he aided and abetted the securities laws violations and that the
applicable statute of limitations barred plaintiffs claims.268 The court
first analyzed the statute of limitations argument and discussed the
Supreme Court's ruling concerning the applicable statute of limitations
for Section 10(b)' claims and Congress' response to such decision. 65
Wells argued that Section 27A of the Securities Exchange Act' was
unconstitutional as a violation of the doctrine of separation of powers. 26 7 However, the Eleventh Circuit Court of Appeals had previously
upheld the constitutionality of the section.2
The court next addressed the standard for establishing aiding and
abetting liability, which requires: (1) the existence of a violation of a
securities law by a primary party, (2) defendant's awareness of his
improper role in an overall scheme, and (3) defendant's knowingly giving

259. Id. at 942.
260. Id.
261. Id.
262. Id. at 942 (citing Lampfv. Gilbertson, 111 S. Ct. 2773 (1991)); see also James B.
Bean Distilling Co. v. Georgia, 111 S. Ct. 2439 (1991).
263. 809 F. Supp. at 943.
264. Securities Exchange Act of 1934, § 10(b), amended by 15 U.S.C. § 78; (b) (1988).
265. 809 F. Supp. at 943.
266. Securities Exchange Act of 1934, § 27A, amended by 15 U.S.C. § 78aa-I (Supp. IV
1992).
267. 809 F. Supp. at 943.
268. Id. (citing Henderson v. Scientific-Atlanta, Inc., 971 F.2d 1567 (11th Cir. 1992)).
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substantial assistance to the achievement of the primary violation. 269
Defendant conceded the primary violation contained in the prospectus
and the reservation contract, but argued that he was not involved in the
preparation of these documents. Plaintiffs argued that his restatement
of the reservation contract and the closing contract established the
primary violation made with knowledge on which plaintiffs relied and
which proximately caused their injuries.2 70 The court discussed the
need for reliance and pointed out that the evidence showed that
plaintiffs decided to invest in the property before they had any contact
with Wells, and that at the time of his drafting of the closing contract,
they had already signed the reservation contract containing the alleged
misrepresentations made by the other defendants.2 7' The court also
noted that Wells had no knowledge of the other defendants' activities
and had no control over their activities. 2
Wells also argued that the closing contract did not contain material
misstatements to establish a Rule 10b-5' 73 claim and that plaintiffs
failed to establish his knowledge of any type of primary violation. 74
The court recognized that the Eleventh Circuit allows severe recklessness to satisfy a knowledge requirement if there is a duty of disclosure."7 The court analyzed the relationship between Wells and the
plaintiffs and found no fiduciary relationship between the parties such
that Wells had a duty to disclose, under state or federal securities
laws."'
The court noted that other courts may still find a duty to disclose by
evaluating five factors.2 77 These factors include the relationship of the
parties, the activity of the defendant, the awareness of the reliance, the
benefits derived by the defendant, and the party's relative access to
information.2 7 ' The court analyzed these factors and failed to find a
fiduciary relationship between Wells and plaintiffs.279

269. Id. (citing Woods v. Barnett Bank of Fort Lauderdale, 765 F.2d 1004, 1009 (lth
Cir. 1985)).
270. Id. at 943-44.
271. Id. at 944.
272. Id.
273. 17 C.F.R. § 240.10b-5(b) (1993).
274. 809 F. Supp. at 945.
275. Id. at 945 (citing Woods v. Barnett Bank of Fort Lauderdale, 765 F.2d 1004, 1010
(11th Cir.)).
276. Id. at 945-46.
277. Id. at 946.
278. Id.
279. Id. at 946-47.
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The court also determined that the state law claims against Wells
must be dismissed based on the same analysis as involved in federal
securities laws claims. 0 The court next analyzed the common law
fraud claim and found that the closing contract contained only promises

concerning future events, which does not constitute actionable fraud in
Georgia absent other circumstances." 1
In this case, the court based its analysis on the lack of a duty to
disclose to preclude the claim of aiding and abetting against the attorney
representing the offeror. 2 Although the offering itself was exempt
under Regulation S of the Securities Act of 1933, as amended, 83 this
case illustrates again that attorneys must be aware of potential
disclosure liability under the Securities Exchange Act of 1934, as
amended,' and the comparable state statutes providing for protections for misrepresentations in disclosure documents.
C.

Constitutionalityof Section 27A
In Henderson v. Scientific-Atlanta, Inc.,2"5 the Eleventh Circuit
Court of Appeals addressed the constitutionality of Section 27A of the
Securities Exchange Act.'
The issues on appeal included whether
Section 27A violated the doctrine of separation of powers and the due
process clause of the Fifth Amendment.287 The court discussed the
effect of Section 27A, which requires a state court to apply the limitation
period of the laws in the applicable jurisdiction as existed on June 19,
1991 to cases filed on or before such date.'
The court found that on
such date the law in Georgia provided for the borrowing of the limitations period for Section 10(b) claims from state law.289
The court noted that no court of appeals had addressed the constitutionality of this section and that district courts decisions on the issue

280. Id. at 948-49.
281. Id. at 949 (citing Sams v. Duncan & Copeland, Inc., 153 Ga. App. 765, 766, 266
S.E.2d 546, 547 (1980)).
282. Id. at 947.
283. Securities Exchange Act of 1934, amended by 15 U.S.C. § 78(s) (1988 & Supp. IV
1992).
284. Securities Exchange Act of 1934, amended by 15 U.S.C. § 78 (1988 & Supp. IV
1992).
285. 971 F.2d 1567 (11th Cir. 1992). U.S. CONsT. amend. V.
286. 97i F.2d at 1569; Securities Exchange Act of 1934, § 27A, amended by 15 U.S.C.
§ 78aa-1 (Supp. IV 1992).
287. 97i F.2d at 1570.
288. Id. at 1571.
289. Id. (citing Smith v. Duff & Phelps, Inc., 891 F.2d 1567, 1569 (11th Cir. 1990)).
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were divided.'
The court decided that Section 27A changed the law
by amending the Securities Exchange Act but did not interfere with the
judicial process, and it represented a legitimate exercise of legislative
power.21
The court analyzed the contentions that Section 27A requires the
different treatment of citizens of different circuits and also of persons
who filed suit before and after June 19, 1991 in violation of the Fifth
Amendment. 2 The court stated that Section 27A did not affect a
fundamental right or discriminate because its purpose was to reinstAte
causes of actions timely when filed but rendered untimely by the
Supreme Court's decision in Lampf.' 3 Based on its review of legislative language to determine intent, the court upheld the constitutionality
of this section. 9
D. Securities FraudClass Action
In Wells v. HBO & Co., an investor bringing a securities fraud
class action suit sought to amend its pleadings to provide that not only
had the corporation unlawfully inflated its earnings through discounting
but that its financial statements failed to include information for
expenses. 29 Plaintiff brought a class action suit on behalf of buyers of
HBO's common stock and the court stayed discovery during class
certification. Plaintiff alleged that HBO unlawfully inflated its earnings
by discounting certain future periodic payments to show a discounted
lump sum. HBO treated the lump sum as current income and plaintiffs
contended that it should have been a financing arrangement that would
lower current income. 297
Plaintiff charged HBO with violations of Section 10(b) of the Securities
Exchange Act.' 8 HBO later stopped discounting payments from long
term service agreements which lowered its current income in the year
of its discontinuing such practice. Plaintiff alleged that stock prices
declined materially after this change in policy. Plaintiff amended her

290. Id.
291. Id. at 1573.
292.

Id.

293. Id. at 1574; see Federal Deposit Insurance Corporation Inprovement Act of 1991,
PUB. L. No. 102-242, § 476, 105 Stat. 2236, 2387 (amended by 15 U.S.C. § 78aa-1 (Supp.
IV 1992)).
294. 971 F.2d at 1575.
295. 813 F. Supp. 1561 (N.D. Ga. 1992).
296. Id. at 1563-64.
297. Id. at 1563.
298. Id.; Securities Exchange Act of 1934, § 10(b), amended by 15 U.S.C. §§ 78j(b), 78n
(1988).
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complaint to state that certain HBO disclosure documents failed to
include information concerning incurred expenses. Plaintiff's other
claims alleged negligent misrepresentation and common law fraud in
addition to violations of Section 10(b).2" The court allowed the
amendment to relate back to the original complaint with respect to the
disclosure issues because defendants had fair notice of the background
of plaintiff's claims."'0
The court, however, refused to allow plaintiff to add additional parties
because such parties would not have known that they would have been
parties but for a mistake concerning their identity as provided by the
Federal Rules of Civil Procedure.0 1
The court next addressed the issue of the statute of limitations and
found that the Eleventh Circuit had allowed equitable tolling of the
statute of limitations in Section 10(b) claims until the discovery of the
claims. 0 2 The court did not believe, however, that the statute of
limitations
could be tolled for over four years under any equitable
08
theory.

The defendants argued that plaintiff admitted she did not read any of
the allegedly misleading filings and, therefore, could not prove reliance.
Plaintiff argued that the court should apply a "fraud on the market"
theory.3 04 The court reiterated that Georgia courts have always
required proof of actual reliance and have refused to adopt a fraud on
the market theory allowing a presumption of reliance. 0 8 Although
fraud on the market may apply to Section 10(b) actions, the court
refused to allow it to be applied to common law fraud claims. 0 6
V. LEGISLATIVE CHANGES

In the past year the Georgia General Assembly produced significant
legislation concerning the Uniform Commercial Code with respect to
Article 2A-Leases and amendments to Article 9-Secured Transactions.30 ' Article 2A became effective on July 1, 1993 and the amendments to Article 9 will become effective on July 1, 1994.308 Article 2A

299. 813 F. Supp. at 1563-64.
300. Id. at 1565.
301. Id. at 1566-67 (citing FED. R. CIV. P. 15(c)(3)(B)).
302. Id. at 1568.
303. Id.
304. Id. (citing Basic, Inc. v. Levinson, 485 U.S. 224 (1988)).
305. Id. at 1569.
306. Id. at 1569-70.
307. 1993 Ga. Laws 633; 1993 Ga. Laws 1544; 1993 Ga. Laws 1550.
308. Id.

MERCER LAW REVIEW

[Vol. 45

provides a definition of a true lease that supports a*test of commercial
309

reality.
The legislature also passed legislation affecting financial institutions

through the establishment of a statewide central indexing system for the
filing of UCC financing statements.3 10 The 1993 session also passed
a new limited liability company act, which will become effective on
March 1, 1994.311

Although these enactments did not occur during the survey period, we
believe that practitioners in Georgia will be interested in reviewing these
actions of the legislature.

309. See Richard P. Kessler, Jr. & Robert D. Strauss, Report for a UCC Committee,
CORPORATE AND BANKING LAW SECTION NEWSLETTER, Summer 1993, Vol. VI. 2.

310. See F. Dean Copeland, LegislationAffecting FinancialInstitutions,CORPORATE AND
BANKiNG LAW SECTION NEWSLETTER, Summer 1993, Vol. VI. 2.

311. Id.

