
Mack Trucks, Inc. v. Conkle: The Georgia
Supreme Court Tells The Legislature To
Keep On Truckin' When Appropriating
Punitive Damage Awards To The State

Treasury

In October 1988, Daniel Conkle was injured when the tractor trailer
truck he was driving overturned.1 Apparently, a defect in the right
frame rail caused the accident. Conkle and his wife subsequently sued
Mack Trucks, Inc. (MACK), the manufacturer of the truck, and
Interstate Truck Leasing, Inc. (ITL), the repair facility for the truck.2

The Conkles alleged product liability against MACK and negligence
against ITL.3 Evidence produced at trial showed that MACK had
previously received complaints about cracks in the frame rails of the
type truck Conkle was driving.4 Evidence also showed that four years
prior to this incident, MACK's engineering division discovered the
inadequacy of the frame rails. MACK's engineers suggested that the
frame rail be replaced with a reinforced frame.5 Nevertheless, MACK
made no changes in the truck's design. Again in 1987, MACK's
engineers informed the corporation that the frame rail was *inadequate
and should be replaced. Each time the engineers spoke out, the
marketing division of MACK vetoed any proposed changes. The
estimated cost of reinforcing the frame rails was $103 per vehicle.6 At
no time did MACK give notice to former or current purchasers of the
truck that there was a problem with the frame rail. The jury found
MACK liable and awarded Conkle $184,082 in compensatory damages
and $2 million in punitive damages.7 Under Official Code of Georgia
Annotated ("O.C.G.A.") section 51-12-5.1(e)(2) however, the state of

1. Mack Trucks, Inc. v. Conkle, 263 Ga. 539, 436 S.E.2d 635 (1993).
2. Id. at 539, 436 S.E.2d at 636.
3. Id.
4. Id. at 544, 436 S.E.2d at 639-40.
5. Id., 436 S.E.2d at 640.
6. Id.
7. Id. at 539, 436 S.E.2d at 636-37.
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Georgia appropriated seventy-five percent of the punitive damage award
to the state treasury. The trial court declared section 51-12-5.1(e)(2)
unconstitutional.! MACK appealed the award of punitive damages and
the State of Georgia appealed the trial court's determination that section
51-12-5.1(e)(2) was unconstitutional.' The Georgia Supreme Court
heard the appeals together."0 First, the Court upheld the punitive
damage award." Second, the Court reversed the trial court's determi-
nation that section 51-12-5.1(e)(2) was unconstitutional. 12 The Court
held the classifications within the statute were rationally related to the
stated purposes of the legislation, to punish and deter manufacturers
and not to compensate the plaintiff. 3

Prior to 1987, O.C.G.A. section 51-12-5 governed punitive damages in
Georgia."4 In 1987, the Georgia General Assembly enacted a sweeping
statutory scheme linking the award of punitive damages to the tort
committed or the theory of recovery utilized by the plaintiff.5 The
General Assembly inserted O.C.G.A. section 51-12-5.1 immediately
following O.C.G.A. section 51-12-5. Subsection (a) provides that
"punitive damages" are synonymous with "vindictive damages,"
"exemplary damages" and other terms that describe additional damages
awarded due to aggravating circumstances to penalize, punish or deter

8. Id., 436 S.E.2d at 637.
9. Id.

10. Id. at 540, 436 S.E.2d at 637.
11. Id. at 541, 436 S.E.2d at 637.
12. Id. at 543, 436 S.E.2d at 639.
13. Id. The Georgia Supreme Court also found the trial court erred in concluding the

purpose of the legislation was revenue raising and it therefore violated Ga. Const. Art. III,
Sec. V., Par. III which provides that no bill shall contain subject matter different from that
expressed in the title. The Georgia Supreme Court further concluded that the trial court
erred in holding subsection (eX2) constitutes a taking under the Fifth and Fourteenth
Amendments to the United States Constitution. 236 Ga. at 543-44, 436 S.E.2d at 639.

14. O.C.G.A. § 51-12-5 (1982). This statute was relatively simple compared to O.C.G.A.
§ 51-12-5.1. It simply stated that, in tort actions where aggravating circumstances were
present in either the act or the intention, the jury could give additional damages to deter
the tortfeasor from repeating the wrong or as compensation for the plaintiffs wounded
feelings.

15. Georgia Tort Reform Act of 1987, effective July 1, 1987. The Tort Reform Act of
1987 amended O.C.G.A. Title 51 by striking entirely seven Code sections and inserting in
their place eight entirely new sections. Among the changes, O.C.G.A. § 51-12-5 was
replaced. In actuality, no changes were made to the old O.C.G.A. § 51-12-5, but the
original language was designated as subsection (a), and a subsection (b) which provides
that O.C.G.A. 51-12-5 applies only to tort actions arising before July 1, 1987, was added.
Title 51 was further amended by inserting immediately following O.C.G.A. 51-12-5 a new
code section designated 51-12-5.1.
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a defendant.'6 Subsection (b) establishes the burden of proof for
punitive damages. 7 Subsection (c) prohibits the award of punitive
damages as compensation to a plaintiff but provides them solely to
punish, penalize, or deter a defendant," Subsection (d) contains two
parts. Subpart (1), requires the complainant to specifically pray for
punitive damages and the trier of fact to determine whether they are to
be awarded using a specific finding and an appropriate form of verdict.
Subpart (2) requires the trier of fact, after finding punitive damages are
appropriate, to recommence the trial and receive evidence to decide the
amount sufficient to deter, penalize or punish the defendant in each
particular case. The trier of fact then sets the appropriate amount.19

Subsection (e), the section in dispute in this case, also contains two
parts. Subpart (1) provides for unlimited punitive damage awards in
product liability actions, but only one punitive damage award may be
assessed against a manufacturer for a particular act or omission,
regardless of the number of causes of action that may arise from such
act.20 Subpart (2) provides for seventy-five percent of punitive damage
awards in product liability actions to be paid into the treasury of the
state, less a portion of the costs. Under the statute, the state's interest
arises upon issuance of judgment, and at that point, the state becomes
a judgment creditor on equal footing with the plaintiff.21 Subsection (f)
provides that there is no limit for punitive damages for intentional
torts.22 Subsection (g) provides a $250,000 limit on all punitive damage
awards not covered under (e) or (f).' Subsection (h) makes this section
applicable only to causes of action arising on or after July 1, 1987.2'
In what appears to be an emerging trend, a total of ten states have
enacted some type of "extraction" statute.25 These statutes vary in

16. Tort Reform Act of 1987, section 5.
17. Id.
18. Id.
19. Id.
20. Id.
21. Id.
22. Id.
23. Id. That is, a $250,000 limit is placed on punitive damage awards unless the action

is in product liability or for an intentional tort. In those cases, the amount which may be
awarded is unlimited, but only one such award may be sought for the act or omission of
a product manufacturer.

24. Id.
25. CoLO. REv. STAT. § 13-21-102(4) (1989) (one third of all reasonable exemplary

damages collected in civil actions went to state's general fund); FLA. STAT. ch. 768.73(2)
(West Supp. 1993) (Thirty-five percent of a punitive damage award is paid to the Public
Medical Assistance Trust Fund if the cause of action is personal injury or wrongful death;
in all other civil actions, 35% of a punitive damage award is paid into the state's General
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several respects. First, the percentage appropriated varies from twenty
percent to seventy-five percent. The other big distinction among these
statutes is the destination of the extracted funds. Some states simply
designate the money to be paid into the general funds of the state, while
others provide for a specific fund or entity to receive the states statutory
share. To date, only four of these statutes have been challenged in the
courts. Initially, the courts split equally on the issue of constitutionality.
Two state supreme courts found the statutes to be constitutional, while
one state supreme court and a federal district court held the statutes to
be unconstitutional.' One must appreciate the differences in the
various statutes to understand the trends in this area.27 O.C.G.A.

Revenue Fund); O.C.G.A. § 51-12-5.1(eX2) (1991) (75% of punitive damage award in
products liability cases goes to Fiscal Provision of the Department of Administrative
Services); ILL. ANN. STAT. ch. 110, para. 2-1207 (Smith-Hurd Supp. 1991) (Trial court has
discretion to decide how much of a punitive damage award will be apportioned to the
state); Iowa Code § 668 A.1 (1987) (if defendant's conduct was aimed specifically at the
plaintiff, then the plaintiff is entitled to full amount of damages awarded by the jury, if not,
then at least 75% of punitive damage award is paid into civil reparations trust fund); KAN.
STAT. ANN. § 60-3402(e) (Supp. 1990) (50% of punitive damages in medical malpractice case
is payable into State Health Care Stabilization Fund); Mo. ANN. STAT. § 536.675 (Vernon
1988) (50% of punitive damages in tort action is payable into state's Tort Victims'
Compensation Fund); N.Y. C.P.L.R. § 8701 (Supp. 1994) (in any action resulting in award
of punitive damages, other than award rendered against the state, 20% of such award
payable to the state); OR. REV. STAT. § 18.540 (Supp. 1992) (50% of punitive damage award
is payable into state's Criminal Injuries Compensation Account); UTAH CODE ANN. § 78-18-
1(3) (1992) (50% of any punitive damage award over $20,000 is payable into state's General
Fund).

26. The Florida and Iowa Supreme Courts both found their statutes to be constitution-
al, while the Colorado Supreme Court held Colorado's statute to be unconstitutional. A
federal district court found the Georgia statute unconstitutional in 1990, but the Georgia
Supreme Court in this case reached a different conclusion.

27. The only case to declare such an allocation statute unconstitutional that is still
applicable is Kirk v. Denver Publishing Co., 818 P.2d 262 (Colo 1991). The Colorado
statute is easily distinguishable from the Georgia statute, and the cases are, in actuality,
consistent. In Colorado, the state's interest in the award of punitive damages attached
after issuance of final judgment, and the plaintiff had a vested property right in the full
award of punitive damages. For this reason, the Colorado Supreme Court found a taking
in violation of the Fifth and Fourteenth Amendments when the state later appropriated
one third of the award. Georgia's statute does not share this constitutional flaw. O.C.G.A.
§ 51-12-5.1(e)(2) specifically provides that the state's interest attaches "upon issuance of
judgment." Since, under Georgia law, the plaintiff has no vested property right until final
judgment, Kelly v. Hall, 191 Ga. 470, 12 S.E.2d 881 (1941), the plaintiff's interest and the
state's interest in their respective shares of the award vest simultaneously and, from that
point, both stand on equal footing as judgment creditors. The other state allocation
statutes to be challenged, the Florida and Iowa statutes, are both silent on when the state's
interest attaches, and both have been held constitutional. Gordon v. State, 608 So.2d 800
(Fla. 1992); Shepherd Components, Inc., v. Brice Petrides-Donohue & Assocs., Inc., 473
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section 51-12-5.1 had previously been challenged in McBride v. General
Motors Corp.,2 in the United States District Court for the Middle
District of Georgia.29 In McBride, plaintiffs brought a product liability
action against GM, and alleged willful, wanton and intentional acts,
warranting punitive damages." Further, the plaintiffs challenged the
constitutionality of section 51-12-5.1 (e)(1) and (2). The court held the
"one award" provision of subsection (e)(1) discriminated "on its face"
against plaintiffs with product liability actions by creating a race to the
courthouse for this one award of punitive damages. The subsection also
discriminated against product liability plaintiffs, by allowing only one
punitive damage award, whereas plaintiffs in all other tort claims are
each entitled to an award of punitive damages. The court also held
subsection (e)(2) discriminated on its face because only product liability
plaintiffs were required to surrender seventy-five percent of any punitive
damage award they received.3 Applying the rational basis analysis,
the court concluded the legislative classifications were arbitrary and
unreasonable, and therefore unconstitutional.32 A careful reading of
McBride shows the court applied the rational basis analysis to the
legislation using the alternative secondary goals presented by the state
as the state's purpose rather than the goals asserted in the statute.3

McBride arguably never squarely addressed whether the legislation was
rationally related to the goals of punishment and deterrence asserted in
the statute. The court found the provision a thinly disguised arbitrary
restraint in favor of business, seeking to deter punitive damage awards
by reducing the incentive to seek them.' The "flaw" in the statute was
that it did not provide for the punitive damage award to be a meaningful
one commensurate with the wrongdoing and, therefore, had no rational
relationship to an award "sufficient to penalize, punish or deter" harmful
business practices, especially in multi-tort cases. 35 The court concluded
the one award provision of subsection (e)(1) and the seventy-five percent
rule of (e)(2) violated the equal protection and due process clauses of the

N.W.2d 612 (Iowa 1991).
28. 737 F. Supp. 1563 (M.D. Ga. 1990).
29. Id. at 1563. McBride involved injuries arising from a faulty rear seat belt design.
30. Id. at 1566.
31. Id. at 1568.
32. Id. at 1576.
33, The State asserted an interest in the viability of Georgia businesses, generating

revenue, subjecting manufacturers to only one punishment for any act, and facilitating
business operations. Id. at 1568 (citing State's Brief at pages 3, 4, and 7).

34. Id. at 1569.
35. Id.

19941 1443
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Georgia and Federal Constitutions. 6 With little further analysis, the
court found (e)(2) also violated Georgia Constitution Art. III, section V,
Par. III, the excessive fines provision of both the Federal Constitution
and the Georgia Constitution," and the double jeopardy provision of
the Fifth Amendment to the United States Constitution. For purposes
of this casenote, the equal protection and due process issues are the
primary challenges to this legislation. 9 In Mack Trucks, the Georgia
Supreme Court refused to follow McBride and declared O.C.G.A. section
51-12-5.1 constitutional in all respects.

The Georgia Supreme Court began its analysis by addressing MACK's
contention that the jury found MACK not liable for "strict products
liability" in a special verdict,' and therefore any punitive damage
award granted must be limited to $250,000 by O.C.G.A. section 51-12-
5.1(g).41 The court disagreed, finding the jury's verdict that MACK was
liable for its "negligent failure to recall or warn," was based on a
negligence theory of product liability under O.C.G.A. section 51-1-
11(c).42 The court then reached the constitutional challenge to O.C.G.A.,
section 51-12-5.1. The court and the parties involved agreed that the
rational basis test was appropriate for the equal protection analysis.43

The trial court held subsection (e)(2) violated equal protection because
it "discriminates arbitrarily between product liability plaintiffs and

36. Id. at 1578. Arguably, this holding, that O.C.G.A. § 51-12-5.1(eXl) and (e)(2)
violated the federal constitution, made by a federal court, preempted the Georgia Supreme
Court from later finding these same sections to be constitutional, as it did in Mack Trucks.
Note that both the majority and dissent in Mack Trucks deny that they are bound by this
determination of the federal court.

37. This provision states that a bill shall express only one subject matter, which shall
be reflected in the title.

38. The Eighth Amendment to the United States Constitution and Art. I, Sec. I, Par.
XVII of the Constitution of Georgia.

39. This is primarily because, as the court held in Mack Trucks, "the potential to harm
[others] supports the punitive damages award." 263 Ga. 539, 545, 436 S.E.2d 635, 640.
Therefore, the statute does not constitute an excessive fine. As for double jeopardy, it is
traditionally a defendant who raises such a claim and McBride provided no reasoning to
support finding this violation.

40. Mack Trucks, 263 Ga. 539, 540, 436 S.E.2d 635, 637 (1993).
41. Id.
42. Id. The court found the language in O.C.G.A. § 51-1-11(c) that"[njothing contained

in this subsection shall relieve a manufacturer from the duty to warn of a danger arising
from use of a product once the danger becomes known to the manufacturer," was sufficient
to conclude that this was a product liability action sounding in negligence, and therefore
the statutory limit on punitive damages found in O.C.G.A. § 51-12-5.1(g) did not apply. 263
Ga. at 541, 436 S.E.2d at 637, n.3.

43. Id. at 541, 436 S.E.2d at 638.
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plaintiffs in all other tort cases."" Reversing the trial court, the
Georgia Supreme Court began with the premise that there is no
constitutional right to an award of punitive damages.' The court then
recognized section 51-12-5.1 as a comprehensive statutory scheme to
regulate punitive damage awards." The court held the limit on the
number of punitive damage awards in subsection (e)(1) and the state
appropriation of seventy-five percent of such an award to be rationally
related to the stated purposes of the legislation, to punish and deter
defendants. Furthermore, due to the nature of product liability, with the
defendant's potential to damage society at large, payment of a percent-
age of product liability punitive damage awards into the state treasury
would benefit all potential victims. Therefore, because the defendant
must still pay the entire award, it is "insignificant under the statute
that the plaintiff does not receive the full award. 7 The court conclud-
ed the statutory scheme for the award of punitive damages found in
subsections (e), () and (g) was rational and consistent. The defendant
may face unlimited punitive damages, but only one time." Since the
risk of harm falls on all citizens, but only one may actually be awarded
punitive damages, it is within the legislature's authority to distribute a
portion of such damages to all those at-risk-the citizens of Georgia.49

Under subsection (f), when an intentional tort is involved, due to the
culpability of the defendant, no limit is placed on the amount of punitive
damage awards, and the individual put at risk is entitled to the full
award. If neither product liability, nor an intentional tort is involved,
public policy reasons "dictate that a cap should be placed on punitive
damages."' According to the court, because of these various interests,
the different treatment of tort plaintiffs seeking punitive damages
depending upon their theory of recovery is not arbitrary or unreasonable,
and the trial court erred in finding an equal protection violation.5 The
trial court also found O.C.G.A. section 51-12-5.1 violative of the Georgia
Constitution Art. III, section V., Par. III, which provides that no bills
shall contain subject matter different from that expressed in the title.
This determination followed a finding that revenue raising was the
purpose of O.C.G.A. section 51-12-5.1.5' In Mack TRucks, the court held

44. Id., 436 S.E.2d at 637-38.
45. Id., 436 S.E.2d at 638 (citing Teasley v. Mathis, 243 Ga. 561, 255 S.E.2d 57 (1979)).
46. Id.
47. Id. at 542, 436 S.E.2d at 639.
48. Id. at 543, 436 S.E.2d at 639.
49. Id.
50. Id. This statutory cap of $250,000 is found in O.C.GA. § 51-12-5.1(g).
51. 263 Ga. at 543, 436 S.E.2d at 639.
52. Id. at 543-44, 436 S.E.2d at 639.
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the purposes of the legislation were punishment, deterrence and not to
compensate the plaintiff only; therefore, the trial court erred in finding
this violation of the Georgia Constitution." The Supreme Court also
held the trial court erred in holding that subsection (e)(2) was an
unconstitutional taking under the Fifth and Fourteenth Amendments to
the United States Constitution.' Because there was no vested
property right in the amount of punitive damages that may be awarded,
there could be no taking. MACK, seeking to avoid punitive damages
altogether, argued that punitive damages should not have been awarded
because the "clear and convincing evidence" required to support such an
award had not been presented.55 The court had little difficulty in
finding the standard had been reached. The evidence of MACK's
engineering division repeatedly informing the corporation of the
inadequacy of the frame rails used on the type truck Conkle was driving
was sufficient to show a "conscious indifference to the consequences" and
meet the "clear and convincing" standard of O.C.G.A. section 51-12-
5.1(b).' MACK finally argued the punitive damage award was so
excessive it violated due process, the Eighth Amendment of the United
States Constitution and the excessive fines clause of the Georgia
Constitution, Art. 1, section 1, Par. XVII. 7 Again, the court rejected
MACKs argument.58 The court relied on Hospital Authority v. Jones9

in which it upheld an award of $1.3 million in punitive damages when
the award of actual damages was only $5,000.0 The rationale, that
"the potential to harm [others] supports the punitive damages award,"8 '
was equally applicable in this matter. 2  Mack Trucks was not an
unanimous decision. Justice Benham concurred with the majority on the
award of punitive damages in this case, but dissented on the constitu-
tional determination of O.C.G.A. section 51-12-5.1. 63 Justice Benham
argued that the statute did not treat all similarly situated plaintiffs
equally, and the classifications were not rationally related to legitimate
state goals." According to Justice Benham, the majority erred in

53. Id.
54. Id. at 544, 436 S.E.2d at 639.
55. Id., 436 S.E.2d at 640.
56. Id. at 544-45, 436 S.E.2d at 640.
57. Id. at 545, 436 S.E.2d at 640.
58. Id.
59. 261 Ga. 613, 409 S.E.2d 501 (1991).
60. Id. at 617, 409 S.E.2d at 504.
61. Id. at 615, 409 S.E.2d at 503.
62. 263 Ga. 539, 545, 436 S.E.2d 635, 640.
63. Id.
64. Id. at 546, 436 S.E.2d at 641-42.
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limiting the scope of "all similarly situated plaintiffs" to plaintiffs
seeking punitive damage awards under a product liability theory.65
Justice Benham appeared to focus on other purposes presented by the
state to be served by the legislation." He found these other purposes
not to be rationally related to the legislation, but arguably did not apply
the rational basis test correctly to the stated purposes of the legislation,
punishment, deterrence and not to compensate the plaintiff.67 Justice
Benham agreed with the Supreme Court of Colorado that "placing the
burden of payment on the judgment creditor who suffered the wrong
bears no reasonable relationship to any arguable goal of punishing the
wrongdoer or deterring others from engaging in similar conduct.'
This analysis seems premised on finding the plaintiff, or victim, to be
the judgment creditor who pays the award to the state. Under O.C.G.A.
section 51-12-5.1, the one who suffered the wrong pays nothing to the
state. He is simply not entitled to personally collect the full amount of
judicially awarded punitive damages. Justice Benham also expressed
fear that by "crippling" the financial incentive to seek punitive damage
awards, the punishment and deterrent purposes of the statute would be
hindered.69' However, the purposes are to be furthered when one
chooses to utilize the courts, fits into the statutory scheme of O.C.G.A.
section 51-12-5.1, and is awarded punitive damages, not when one is
contemplating seeking punitive damages.

The decision in Mack Trucks will have powerful implications in the
State of Georgia. O.C.G.A. section 51-12-5.1(e)(1) and (e)(2) have been
tested and have passed constitutional scrutiny in the Georgia Supreme
Court. First, one can foresee a "race to the courthouse" when a
manufacturer's product is suspected of causing an injury. Second, some
have suggested the seventy-five percent appropriation provision may
reduce plaintiffs' incentive to seek punitive damage awards and,
therefore, the punishment and deterrence intended by the legislature
may not be achieved.7" This could effectively remove some of the
protection our system of civil justice provides for tort victims. The
opportunity to litigate punitive damages has been curtailed, but with the
prevalence of contingency fee arrangements, it remains to be seen

65. Id., 436 S.E.2d at 641.
66. Id. The State suggested four purposes for the classifications: to facilitate business

development, to avert an insurance crisis, to prevent windfalls, and to punish and deter
defendants. Id.

67. Id. at 546-47, 436 S.E.2d at 641-42.
68. Id. at 547,436 S.E.2d at 641 (quoting Kirk v. Denver Publishing Co., 818 P.2d 262,

270 (Colo. 1991)).
69. Id., 436 S.E.2d at 642.
70. McBride v. General Motors Corp., 737 F.Supp. 1563, 1570 (1990).
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whether the incentive to seek such damages has actually been reduced.
The decision seems based upon sound principles of constitutional law.
It has been recognized that legislatures do have the authority to create
classifications in their legislation, and a statute does not violate equal
protection merely because the classifications may be imperfect.71 Laws
need not be, in all respects, logically consistent with their aims so long
as there is "an evil at hand for correction, and that it might be thought
that the particular legislative measure was a rational way to correct
it."72 The rational basis test gives great latitude and deference to
legislative enactments. Here, the Georgia General Assembly has passed
a comprehensive tort reform measure, which seems rationally related to
legitimate state goals. Furthermore, under their police powers, states
have authority to modify property rights. Assuming, arguendo, the
plaintiff has a vested right in an award of punitive damages prior to the
state's interest attaching, this regulatory statute does not cross the line
to become a taking. Indeed, states can and do drastically modify
property rights frequently, as in zoning, and no taking occurs. The
United States Supreme Court has held the state police power allows the
state to regulate or modify property interests.73 There are some who
will be disappointed with the result in Mack Trucks. The plaintiffs' bar
is likely to take offense to this decision, for philosophical as well as
economic reasons. The state seems to be the real winner. The citizens
of Georgia may ultimately recognize some benefit as well. The money
the state collects under this statute may be used to fund new projects for
the benefit of all citizens, or it may be allocated to existing programs
facing financial deficiencies. This new income to the state may alleviate,
or at least reduce, some budgetary constraints in the state's expendi-
tures.

JAMES E. LEE II

71. United States R.R. Retirement Bd. v. Fritz, 449 U.S. 166, 174-75 (1980).
72. Williamson v. Lee Optical of Okla., 348 U.S. 483, 487-88 (1955).
73. Penn Central Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978).
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