
Gestational Surrogacy: Intent-Based
Parenthood in Johnson v. Calvert

In Johnson v. Calvert,' the Supreme Court of California addressed the
issue of whether the genetic mother or the gestational mother of a child
produced in an in vitro fertilization procedure is the "natural" mother of
the child, with all of the rights such status guarantees. The parties
created a child through an in vitro fertilization procedure in which an
embryo formed by the sperm of Mark Calvert and the egg of Crispina
Calvert was implanted in Anna Johnson's uterus.2 In this procedure,
the surrogate mother is the woman who carries the fetus to term and
gives birth to a child not genetically related to her.' Prior to the in
vitro procedure the Calverts had been unable to have a child of their
own, so Anna Johnson volunteered to serve as surrogate mother for the
couple. Anna and the Calverts entered into a surrogacy contract
whereby Anna would carry the child to term and the Calverts would
take the child into their home as their own child. Anna agreed to
relinquish all parental rights to the child. As consideration, Mark and
Crispina were to pay Anna $10,000 in a series of installments, the last
payment to be made six weeks after the birth. The Calverts also agreed
to obtain a $200,000 life insurance policy on Anna's life.' The parties
signed the contract four days before the implantation of the embryo, and
approximately one month later an ultrasound confirmed that Anna was
pregnant.5 Relations between the parties deteriorated when the
Calverts learned that Anna had not disclosed previous stillbirths and

1. 851 P.2d 776 (Cal. 1993), cert. denied, 114 S. Ct. 206 (1993).
2. 851 P.2d at 778.

In vitro fertilization is a noncoital method of conception whereby an egg is
fertilized with sperm in the laboratory and then implanted for gestation in the
uterus .... The first child conceived through in vitro fertilization was born in
1978 after twenty years of research by a British team. Over two hundred in vitro
clinical programs currently operate throughout the world with over one thousand
live births every year.

CARMEL SHAVLEV, BIRTH POWER: THE CAsE FOR SURROGACY 105 (1989).
3. 851 P.2d at 778.
4. Id. Anna had one daughter at the time of the agreement. Id. at n,4.
5. Id. at 778.
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miscarriages. Also, Anna felt abandoned at the onset of premature
labor, and believed that the Calverts did not try hard enough to obtain
the life insurance policy. Anna threatened to keep the baby unless the
Calverts paid the balance of the installments immediately.' Mark and
Crispina Calvert, appellees, filed a petition in the Superior Court of
Orange County seeking declaration as the legal father and mother of the
unborn child carried by Anna Johnson. In response Anna Johnson,
appellant, filed her own petition seeking to be declared the legal mother
of the child. After the parties filed their petitions for declaratory
judgment, the actions were consolidated.7 After the birth of the child,
a parentage testing laboratory analyzed blood samples from both Anna
and the child; the test results excluded Anna as the baby's genetic
mother.' At trial, the court found that Mark and Crispina were the
child's "'genetic, biological and natural' father and mother, that Anna
had no 'parental' rights to the child, and that the surrogacy contract was
legal and enforceable."9 The Court of Appeals for the Fourth District
affirmed the trial court's decision.' ° On appeal, the California Supreme
Court affirmed." When more than one woman share the biological
indicators of motherhood-genetic relationship and gestation-the
woman who intended to bring the child into being and raise it as her
own child is the natural mother under California law. 2

Traditionally, the family unit has been defined in terms of the
biological and social ties between a husband, wife, and their children.'"
In an age of rapid technological discoveries, this concept of the family is
no longer sufficient. Alternative reproductive procedures such as
artificial insemination and in vitro fertilization have splintered
procreation into three of its most basic components: genetic, gestational,
and social parentage. 4 One scholar notes that historically, procreation

6. Id.
7. Id.
8. Anna. J. v. Mark C., 286 Cal. Rptr. 369, 373 & n.12 (1991).
9. 851 P.2d at 778.

10. 286 Cal. Rptr. at 382.
11. 851 P.2d at 787.
12. Id. at 782.
13. Janet L. Dolgin, Just a Gene: Judicial Assumptions About Parenthood, 40 UCLA

L. REV. 637, 642 (1993) (citing Smith v. Organization of Foster Families for Equality and
Reform, 431 U.S. 816, 843 (1977)).

14. John Lawrence Hill, What Does It Mean To Be A "Parent"? The Claims of Biology
as the Basis for Parental Rights, 66 N.Y.U. L. REV. 353, 353-54 (1991). Hill notes that "a
child may have as many as five different 'parents.' These include a sperm donor, an egg
donor, a surrogate or gestational host, and two nonbiologically related individuals who
intend to raise the child." Id. at 355.
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was more a matter of fate than intention; 5 however, recent technology
has "enhanced the potential for intention in procreative behavior." I

s

Intentionality is defined as behavior that is purposeful and reflects a
choice among alternatives.'7 "Reproductive technology's ability to
subdivide biological procreation both multiplies the options and makes
them available to individuals whose choices were previously limited." 8

Thus, the concept of intentional parentage reflects a purposeful choice
of individuals to raise a child conceived and borne through the use of
assisted reproduction. Courts must now wrestle with such novel issues
as determining what makes one a parent, 9 the ownership of human
embryos,2" and the disposition of a decedent's sperm.2 ' Surrogacy
arrangements stand at the forefront of much of the current litigation.'
So far, several states and the District of Columbia have passed laws
either prohibiting or regulating surrogacy arrangements.2 A model
statute, the Uniform Status of Children of Assisted Conception Act,24

delineates the rights of children of assisted conception and includes two
alternative provisions. The Act utilizes the concept of "intended parents"
and provides for the maternity and paternity of children born through

15. Marjorie Maguire Shultz, Reproductive Technology And Intent-Based Parenthood:
An Opportunity For Gender Neutrality, 1990 WiS. L. REV. 297, 304 (1990).

16. Id. at 307.
17. Id. at 308.
18. Id. at 310-11.
19. See, e.g., Michael H. v. Gerald D., 491 U.S. 110 (1989); Lehr v. Robertson, 463 U.S.

248 (1983); Caban v. Mohammed, 441 U.S. 380 (1979); Quilloin v. Walcott, 434 U.S. 246
(1978) (defining unwed fathers' parental rights); In re Baby M, 537 A.2d 1227 (1988)
(deciding the enforceability of surrogacy contracts and surrogate mother's parental rights).

20. See Davis v. Davis, 1989 WL 140495 (Tenn. Cir. 1989) (deciding right to
cryogenically frozen human embryos in divorce situation), rev'd, 1990 WL 130807 (Tenn.
App. 1990), affd, 842 S.W.2d 588 (Tenn. 1992), cert. denied subnom. Stowe v. Davis, 113
S. Ct. 1259 (1993).

21. See Hecht v. Superior Court, 20 Cal. Rptr. 2d 275 (1993) (holding that decedent's
residuary beneficiary acquired an interest in decedent's sperm).

22. See, e.g., In re Baby M, 537 A.2d 1227 (1988); Smith v. Jones, No. 85-532014 DZ
(Mich. Cir. Ct. Mar. 15, 1986) (cited in Dolgin, Just a Gene: Judicial Assumptions About
Parenthood, 40 UCLA L. REV. 637, 675 n.161 (1993)).

23. Arizona (ARIZ. REV. STAT. ANN. § 25-218 (1991)) (prohibiting); District of Columbia
(D.C. CODE ANN. § 16-401 to -402 (1993)) (prohibiting); Louisiana (LA. REV. STAT. ANN.
§ 9:2713 (West 1991)) (nullifying); Michigan (MICH. COMP. LAWS ANN. § 722.855 West
1993)) (prohibiting); Nebraska (NEB. REV. ST. § 25-21, 200 (1989)) (voiding); New
Hampshire (N.H. REV. STAT. ANN. § 168-B (1993)) (regulating); New York (N.Y. Dom. Rel.
Law § 122 (McKinney 1994)) (voiding;) North Dakota (N.D. Cent. Code § 14-18-05 (1991))
(voiding); Virginia (VA. CODE ANN. § 20-156 to -165 (Michie 1993)) (regulating); Washington
(WASH. REV. CODE ANN. § 26.26.210 (West 1994)) (regulating).

24. UNIF. STATUS OF CHILDREN OF ASSISTED CONCEPTION ACT, 9B U.L.A. 135 (1993).
(North Dakota and Virginia have adopted versions of this Act).
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assisted conception.25 Alternative A of the Act states that parties may
enter into a valid surrogacy contract if the agreement is judicially
approved before conception." This Alternative also allows a surrogate
who has donated the egg to recant and keep the baby within 180 days
of the last insemination upon notice and a hearing." Alternative B
allows states to declare surrogacy contracts void.2 Two states, Virginia
and North Dakota, have adopted versions of the Uniform Status of
Children of Assisted Conception Act. The recent New Jersey case of In
re Baby M' made national headlines when the New Jersey courts for
the first time faced the issue of competing claims for the custody of a
child born pursuant to a surrogacy contract.' In Baby M, the surro-
gate mother agreed to undergo artificial insemination, bear a child, and
turn it over to the intended parents in consideration for $10,000.31
Because the surrogate mother in Baby M was both the genetic and
gestational mother, the court upheld the parental rights of the surrogate
mother, but awarded custody of the child to the genetic father on the
grounds of the best interest of the child. 2 By declaring the surrogacy
contract void as against public policy, 3 the New Jersey Supreme Court
relegated the intending mother to the status of stepmother. Few trial
courts have heard cases involving the sharing of biological functions of
maternity by more than one woman. Faced with the issue of legal
parentage in an in vitro fertilization surrogacy arrangement, the Circuit
Court of Fairfax County, Virginia, in Doe v. Doe,' terminated the birth
mother's parental rights to the child and declared the genetic parents

25. Id. §§ 2-3, 9B U.L.A. 135 (1993).
26. Id §§ 5-9, Alternative A, 9B U.L.A. 135 (1993).
27. Id. § 7, Alternative A, 9B U.L.A. 135 (1993).
28. Id. § 5, Alternative B, 9B U.L.A. 135 (1993).
29. 537 A.2d 1227 (1988).
30. Id. at 1234.
31. Id. at 1235. After an uneventful pregnancy, Mary Beth Whitehead, the surrogate

mother, gave birth to a healthy girl. Soon afterward she realized that she could not part
with the child, and, after initially turning over the baby to the Sterns, Ms. Whitehead
reclaimed the child and kept her for four months until the child was forcibly removed from
her custody. Id. at 1236-37. The trial court upheld the surrogacy contract, ordered the
termination of Mary Beth Whitehead's parental rights, granted sole custody of the child
to Mr. Stern, and entered an order allowing Mrs. Stern to adopt the child. Id. at 1237-38.

32. Id. at 1246, 1259.
33. Id. at 1240, 1246.
34. 421 S.E.2d 913 (1992) (reversing trial court on grounds that the trial court erred

in not granting a continuance to the guardian ad litem of the child to adequately prepare
her case).
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the legal parents of the child.s5 In Andres A. v. Judith N.,36 the
Family Court of Queens County, New York also faced the issue of legal
maternity in an in vitro surrogacy arrangement.37 Although the trial
court determined the genetic father to be the legal father of the children
using the Family Court Act, it avoided the issue of maternity due to lack
of subject matter jurisdiction. 38 Therefore, this area of family law, for
the most part, remains in a state of confusion in the face of the rapidly
changing contours of the American family. Generally, the law has
assigned maternal parenthood status based on physical, biological
indicators-bearing and birthing a child.39 Some commentators now
argue that in the realm of assisted reproduction, "intentions that are
voluntarily chosen, deliberate, express and bargained-for ought
presumptively to determine legal parenthood."40

In Calvert, a case of first impression for California courts, the
California Supreme Court became the first state supreme court to uphold
a surrogacy contract. The court interpreted a statutory scheme already
established by the legislature, the Uniform Parentage Act41 enacted as
Part 7 of Division 4 of the California Civil Code sections 7000-7021.42
In relevant part, Civil Code section 7003 provides that between a mother
and child, a parent and child relationship "'may be established by proof
of [the mother] having given birth to the child, or under [the Act]."'43

The court concluded, therefore, that Anna had established proof of a

35. Id. at 914. An in vitro fertilization procedure was performed where an egg from
Mary Doe was fertilized by the sperm of her husband, John Doe, and the resulting embryo
was implanted in the uterus of Jane Roe. The parties had signed a written agreement
before the procedure and no dispute existed between the parties. John and Mary Doe
sought a declaratory judgment that they were the lawful parents of the child. Id. at 914-
15.

36. 591 N.Y.S.2d 946 (N.Y. Fam. Ct. 1992).
37. Id. at 947. Pursuant to a surrogacy contract, ova removed from Luz Elena A. were

fertilized with sperm from her husband, Andres A., and implanted in the uterus of Judith
N. Judith N. gave birth to twins who were released into the custody of the A.'s. The
parties are not in dispute as to the parentage of the children. The A.'s wish to be declared
the parents of the children. Id. at 94748.

38. Id. at 949-50.
39. Shultz, Reproductive Technology And Intent-Based Parenthood: An Opportunity For

Gender Neutrality, 1990 Wis. L. REv. 297, 316 (1990).
40. Id. at 323.
41. UNIF. PARENTAGE ACT, 9B U.L.A. 3 (1993).
42. CAL. CIV. CODE §§ 7000 to -7021 (West 1983) (repealed and replaced with CAL.

FAMILY CODE §§ 7600 to -7650 (West 1994) effective January 1, 1994). Although
recognizing that the Act's purpose is "to eliminate the legal distinction between legitimate
and illegitimate children," the court nevertheless concluded that the Act applied to any
determination of parentage, including maternity. 851 P.2d at 778-79.

43. 851 P.2d at 780 (quoting CAL. Civ. CODE § 7003 (West 1983).
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mother-child relationship by proving that she gave birth to the child."
Section 7015 of the same Act states that "insofar as practicable,
provisions applicable to the father and child relationship apply in an
action to determine the existence or nonexistence of a mother and child
relationship."45 The court then examined and applied those sections
relevant to a father and child relationship to determine the mother and
child relationship. Under section 7004(a), "a man is presumed to be the
natural father of a child if he meets the conditions as set forth in section
621 of the Evidence Code."'6 Section 621(b) of the California Evidence
Code provides in relevant part, "if the court finds that the conclusions
of all the experts as disclosed by the evidence based upon blood tests...
are that the husband is not the father of the child, the question of
paternity of the husband shall be resolved accordingly." In Calvert
blood tests determined that Anna was not the mother of the child. The
court also found section 892 of the Evidence Code determinative on the
issue of natural motherhood: "Section 892 provides that blood testing
may be ordered in an action when paternity is a relevant fact. When
maternity is disputed, genetic evidence derived from blood testing is
likewise admissible."48 Additionally, section 895 of the Evidence Code
states that "if the court finds the conclusions of all the experts, as
disclosed by the evidence based on the blood tests, are that the alleged
father is not the father of the child, the question of paternity is resolved
accordingly."49 Based on the blood test results, the court decided that
Crispina had established proof of a mother-child relationship.0 The
court concluded that under the Act, both Anna and Crispina had
established valid claims of a mother and child relationship-one by
birth"' and one by genetics. 2 In order to choose between the two
mothers, the California Supreme Court looked to the intentions of the
parties as revealed by the surrogacy contract.5 The court character-
ized Mark and Crispina as the "intending parents."" The court

44. Id. at 781.
45. Id. (quoting CAL. CIV. CODE § 7015 (West 1983)).
46. Id. at n.7.
47. Id. at n.6.
48. Id. (citing CAL. EVIDENCE CODE § 892 (West 1966)).
49. Id. (citing CAL. EVID. CODE § 895 (West 1966)).
50. Id.
51. See CAL. Crv. CODE § 7003 (West 1983).
52. See CAL. CrV. CODE §§ 7015, 7004 (West 1983); CAL. EVID. CODE 99 621, 892, 895

(West 1966).
53. 851 P.2d at 782.
54. Id. "(Mark and Crispinal affirmatively intended the birth of the child, and took the

steps necessary to effect in vitro fertilization." Id.
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concluded that under the contract, the "parties' aim was to bring Mark's
and Crispina's child into the world, not for Mark and Crispina to donate
a zygote to Anna."55 The court justified the intent test by employing a
version of proximate cause: the court declared that the child would riot
exist but for Mark's and Crispina's acted-on intentions and their
agreement with Anna that they would raise the child.' Finally, the
court held that the surrogacy contract did not violate public policy 7

and that the court's decision did not violate any of Anna's constitutional-
ly protected rights."

The California Supreme Court's holding in Calvert has generated
controversy among legal scholars, feminist groups, and other commenta-
tors. Most agree that the moral, ethical, and legal implications of
upholding surrogacy contracts are far reaching. Opponents of surrogacy
arrangements argue that the arrangements tend to exploit women of
lower socio-economic classes and foster an attitude that children are
commodities.5" Proponents of alternative reproductive techniques argue
that the right to contract gestational services enhances a woman's
physical autonomy, ensures equal protection of women, and provides a
valuable service to infertile couples.' As one commentator notes, the
exploitation and commodification arguments are ultimately arguments
against surrogacy arrangements; these arguments do not establish that
the gestational host should be considered the legal mother of the
child."' He argues that use of the intent-based test is morally correct
because: (1) the intended parents were the but-for cause of the child
being procreated, (2) the parties should be held to their promises,
especially in light of the reliance of the intended parents from the
beginning, and (3) the parties should avoid uncertainty as to the
parentage of the child from conception.62 In order to keep pace with
technology, courts and legislatures must find ways to define and clarify
legal relationships created through science. In applying an intent-based

55. Id.
56. Id.
57. Id. at 783.
58. Id. at 786-87.
59. See FIELD, SURROGATE MOTHERHOOD (1988); Capron & Radin, Choosing Family

Law Over Contract Law as a Paradigm for Surrogate Motherhood, in SURROGATE
MOTHERHOOD (Gostin ed. 1990).

60. See SHALEV, BIRTH POwER, THE CASE FOR SuRROGAcY (1989); Shultz, Reproductive
Technology and Intent-Based Parenthood: An Opportunity for Gender Neutrality, 1990 WIS.
L. REV. 297 (1990).

61. Hill, What Does It Mean to Be a "Parent"? The Claims of Biology as the Basis for
Parental Rights, 66 N.Y.U. L. REV. 353, 413 (1991).

62. Id. at 414-18.
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test to determine legal motherhood, and in choosing to uphold the
surrogacy contract, the California Supreme Court stated that "[it is not
the role of the judiciary to inhibit the use of reproductive technology
when the Legislature has not seen fit to do so.' 3 Although recognizing
that the proper forum for resolution of the moral and ethical issues
raised by the case was the legislature," the court implied that women
should be allowed to exercise a personal and economic choice as to
whether to contract their gestational services.' Another scholar in
favor of intent-based parenthood proposes that

legal rules governing modern procreative arrangements and parental
status should recognize the importance and the legitimacy of individual
efforts to project intentions and decisions into the future. Where such
intentions are deliberate, explicit and bargained-for, where they are the
catalyst for reliance and expectations... they should be honored."

Laws that embrace modern technology would enhance individual
freedom, fulfillment, and responsibility.6 7 Furthermore, an intent-
based test would provide a bright-line test to determine parenthood.

The purpose of those who invoke new reproductive procedures is clear,
specifically targetted and unambiguous. Procreation does not occur by
accident or as a byproduct; purposeful effort is directed toward the
achievement of a specific outcome. When one undergoes sperm
collection procedures or removal of eggs for in vitro fertilization (IVF)
... , one acts directly and unambiguously to achieve procreation,"

Infertile couples will continue to search for ways to procreate, and they
should be able to rely on contracting parties to their endeavors to keep
their promises. Because the choice to procreate is one of life's most
significant decisions, and because society favors individual freedom of
choice, personal autonomy in both areas should be protected by laws that
do not trivialize arrangements between competent adults. Intent-based

63. 851 P.2d at 787.
64. Id. at 784.
65. Id. at 785. The court stated:

The argument that a woman cannot knowingly and intelligently agree to gestate
and deliver a baby for intending parents carries overtones of the reasoning that
for centuries prevented women from attaining equal economic rights and
professional status under the law. To resurrect this view is both to foreclose a
personal and economic choice on the part of the surrogate mother.

Id.
66. Shultz, Reproductiue Technology And Intent-Based Parenthood: An Opportunity For

Gender Neutrality, 1990 Wis. L. REv. 297, 302-03 (1990).
67. Id. at 303.
68. Id. at 309-10.
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parenthood is most likely to achieve the goal of personal autonomy. This
rule is also most likely to be in the best interests of the child because the
child's interests will not likely be contravened by the people who
affirmatively chose to conceive and raise the child. In adopting an
intent-based test, the California Supreme Court recognized both the
importance of the intending parents' function in the reproductive act and
the best interests of the child. 9 The significance of this decision is its
positive impact on people who are unable to procreate without assisted
reproductive techniques involving third parties and their ability to rely
on surrogacy agreements.

TERESA ABELL

69. 851 P.2d at 782-83.
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