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I. INTRODUCTION

During 1993, the United States Court of Appeals for the Eleventh
Circuit decided only one case directly involving either the Securities Act
of 1933 or the Securities Exchange Act of 1934. However, the court
decided several cases involving securities arbitration and one additional
case primarily concerned with state securities law that, owing to its
precautionary nature to practitioners in the area of securities law, is
worthy of a brief note. This Article will discuss those cases along with
the one decision concerning securities regulation handed down by the
United States Supreme Court during 1993.

II. CONTRIBUTION UNDER RULE 10b-5

In Musick, Peeler & Garrett v. Employers Insurance of Wausau,' the
Supreme Court held on a six-to-three vote that defendants in a Rule 10b-
5' action have a right under federal law to seek contribution from those

who also bear responsibility for the violation.3 Although the right to
contribution under Rule 10b-5 has been established in at least five
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circuit courts of appeals for some time,4 the Eighth Circuit created a
conflict over the issue in a 1992 decision,5 prompting the petitioners in
Musick to appeal their adverse decision from the Ninth Circuit to the
Supreme Court. The Court resolved the conflict by holding that a right
of contribution exists in favor of a defendant in a Rule 10b-5 action.6

In deciding the question before it, the Court employed analysis similar
to its 1991 decision in Lampf Pleva, Lipkind, Prupis & Petigrow v.
Gilbertson.7 The Court implied a right to contribution in the judicially
created section 10(b) and Rule 10bw5 cause of action by analogizing to
the express provisions of sections 9 and 18 of the Securities Exchange
Act of 1934 (the '"34 Act").8 The Court's decision is noteworthy in its
examination of the power of the Court to define and formulate the Rule
10b-5 action itself. This issue also formed the basis of Justice Thomas'
vigorous dissent.'

A Background

In Musick, respondents had insured most of the named defendants in
a class action brought by purchasers of stock in a public offering. The
class alleged that the stock offering was materially misleading in
violation of, among others, section 10b of the '34 Act and Rule 10b-5. "
The class action defendants settled with the plaintiffs for $13.5 million,
most of which was funded by respondents. Under their subrogation
rights as insurer of most of the class action defendants, respondents

4. Those circuits which have recognized a right to contribution under Rule lOb-5
include the Second, Fourth, Fifth, Seventh, and Ninth Circuits. See Sirota v. Solitron
Devices, Inc., 673 F.2d 566 (2d Cir.), cert. denied, 459 U.S. 838 (1982); In re Jifry Lube
Securities Litig., 927 F.2d 155 (4th Cir. 1991); Huddleston v. Herman & MacLean, 640 F.2d
534 (5th Cir. 1981), affid in part, rev'd in part on other grounds, 459 U.S. 375 (1983); Heizer
Corp. v. Ross, 601 F.2d 330 (7th Cir. 1979); Smith v. Mulvaney, 827 F.2d 558 (9th Cir.
1987).

5. Chutich v. Touche Ross & Co., 960 F.2d 721 (8th Cir. 1992).
6. 113 S. Ct. at 2086.
7. 111 S. Ct. 2773 (1991).
8. In Lampf, the Court utilized sections 9 and 18 of the '34 Act in reaching its decision

on the appropriate statute of limitations in 10b-5 actions and stated that both sections
"target the precise dangers that are the focus of § 10(b)." In addition, the Court expressly
selected the language of section 9(e) as- the "governing standard for an action under
§ 10(b)." 111 S. Ct. at 2782 n.9. In Musick, the Court quoted Lampfs discussion of the
similarity between sections 9, 10, and 18 and further added that of all the express liability
provisions in the Securities Act of 1933 (the "'33 Act") and the '34 Act, "sections 9 and 18
impose liability upon defendants who stand in a position most similar to lOb-5 defendants
for the sake of assessing whether they should be entitled to contribution." 113 S. Ct. at
2090.

9. 113 S. Ct. at 2092-96.
10. Id. at 2086.
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brought an action seeking contribution from the attorneys and accoun-
tants involved in the public offering who had not been named defendants
in the class action. Respondents alleged that the accountants and
attorneys were jointly responsible for the securities violations giving rise
to the class action." Arguments before the United States District
Court for the Southern District of California, and later on appeal before
the Ninth Circuit Court of Appeals, did not focus on the issue of whether
a right to contribution under Rule 10b-5 existed, but rather focused on
whether the insured defendants in the class action had paid more than
their fair share of the settlement. 12 The Ninth Circuit had, in fact, long
recognized a right to seek contribution in Rule 10b-5 claims." Shortly
after the Ninth Circuit ruled in favor of respondents, however, the
Eighth Circuit created a conflict over the existence of the right to
contribution under Rule 10b-5 in Chutich v. Touche Ross & Co., 4 by
holding that no such implied cause of action for contribution existed
under Rule 10b-5." Since the Ninth Circuit's recognition of the right
to contribution under Rule 10b-5 was directly in conflict with Chutich,
petitioners sought certiorari, which was granted in order for the Court
to determine if a federal court might imply a private right to contribu-
tion in an action under section 10(b) and Rule 10b-5.

B. The Court's Power to Define the Rule 10b-5 Action

Writing for the Court," Justice Kennedy pointed out that the Court's
prior decisions on contribution established little but that there is no
general federal right to contribution.17 Because the courts, not Con-

11. Id.
12. Id.
13. Id. at 2087. The Ninth Circuit first recognized the right to contribution under Rule

10b-5 in Smith v. Mulvaney, 827 F.2d 558 (9th Cir. 1987).
14. 960 F.2d 721 (8th Cir. 1992).
15. Id. at 724.
16. Chief Justice Rehnquist along with Justices White, Stevens, Scalia, and Souter,

joined Justice Kennedy in delivering the opinion of the Court. Justice Thomas, joined by
Justices O'Connor and Blackmun, dissented.

17. 113 S. Ct. at 2087. The Court noted its earlier decisions holding that there is no
right to contribution based on a violation of the Sherman Antitrust Act (Texas Indus., Inc.
v. Radcliff Materials, Inc., 451 U.S. 630 (1981)) and the Equal Pay Act of 1963 and Title
VII of the Civil Rights Act of 1964 (Northwest Airlines, Inc. v. Transport Workers, 451 U.S.
77 (1981)), and pointed out that there is generally no right to contribution under federal
law. Id. at 2087. The Court also observed that it has recognized a nonstatutory right to
contribution based on admiralty law, citing Cooper Stevedoring Co. v. Fritz Kopke, Inc.,
417 U.S. 106 (1974). Id. However, the Court pointed out that those decisions were based
on statutorily granted rights of action or, in the case of Cooper, involved the Court's
exercise of its admiralty jurisdiction. Id. Recognizing that the Rule 10b-5 action was of
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gress, created the. private right of action under Rule 10b-5, Justice
Kennedy wrote "it would be futile to ask whether the 1934 Congress [ I
displayed a clear intent to create a contribution right collateral to th[at
remedy."I" On the premise that contribution was not a separate claim,
but rather an ancillary issue of how damages ought to be apportioned
among violators under the judicially created 10b-5 damages scheme, the
Court reasoned (without apparent irony) that denying a right of
contribution would be "most unfair to those against whom damages are
assessed." 9 Since Congress had clearly and recently acknowledged the
judicially created 10b-5 action and has apparently been content to leave
the courts to its further formulation, 0 the Court inferred that it had
the limited power to define its contours.2 '

In exercising this "limited power" to oversee the Rule 10b-5 private
right of action, the majority asserted that its goal was to keep the 10b-5
remedy "symmetrical and consistent with" the overall structure of the '34
Act, especially those portions analogous to Rule 10b-5.' In this regard,
the Court observed that sections 9 (prohibiting security price manipula-
tion) and 18 (prohibiting misleading statements in SEC filings) of the '34
Act' "are close in structure, purpose, and intent to the 10b-5 ac-
tion."24

The majority considered these sections relevant to the question of how
the 1934 Congress would have handled the contribution issue had it
provided for a private right of action under section 10(b).25 Sections 9

judicial creation, the Court found that the inquiries made in the previously mentioned
cases were "not helpful in the present context." Id. at 2088.

18. Id. at 2088.
19. Id.
20. The Court inferred this congressional acquiescence from the enactment of sections

20A (insider trading) and 27A (limit on retroactivity of Lampf decision) of the '34 Act. Pub.
L. 100-704, 102 Stat. 4680, 15 U.S.C. § 78t-1; Pub. L. 102-242, 105 Stat. 2387, 15 U.S.C.
§ 78aa-1. Section 20A(d) expressly provides that nothing in section 20A is to be construed
as limiting the availability of any implied cause of action under the '34 Act. Section 20A
simply limits the retroactive effect of the Lampf decision by resurrecting the use of
applicable state statutes of limitations for any Rule 10b-5 action commenced before the
date of the Lampf decision. From this, the Court inferred congressional recognition of the
private action under Rule 10b-5 "without any further expression of legislative intent to
define it." Id. at 2089.

21. Id.
22. Id. at 2090.
23. 15 U.S.C. §§ 78i and 78r.
24. 113 S. Ct. at 2090.
25. Id. The Court pointed out that all three causes of action (under sections 9 and 18

and under Rule 10b-5): (1) impose direct, as opposed to derivative, liability, (2) include an
element of scienter, (3) often impose liability on multiple defendants acting in concert, and
(4) are based on provisions enacted by the 73rd Congress. Id. at 2090-91.
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and 18 of the '34 Act, wrote the Court, subject violators to damages
claims for conduct involving scienter and contain nearly identical express
provisions for a right of contribution, each permitting a defendant to
"recover contribution as in cases of contract from any person who, if
joined in the original suit, would have been liable to make the same
payment.' In view of the similarity of Sections 9 and 18 to the 10b-5
cause of action, the Court ruled that "consistency requires us to adopt a
like contribution rule for a right of action under Rule 10b-5."27 This
ruling was, as the Court observed, in keeping "with the rule adopted by
the vast majority of courts of appeals and district courts" that had
considered the question and allowed contribution in Rule 10b-5 actions,
originally decided over twenty years ago.2 Likewise, as the Court
noted, neither the federal courts nor the SEC had suggested that
allowing contribution would frustrate or undermine the efficacy of Rule
10b-5.

C. The Dissent

Although the three dissenting Justices agreed with the Court's stated
"mission" to divine how the 1934 Congress would have acted had it
provided for a private 10b-5 right of action in the '34 Act, they disagreed
with the analytical method the Court employed.'m The dissent stated
that congressional failure to define a private right of action under
section 10(b), and its corresponding failure "to address how to limit,
compute, or allocate liability arising from" it, was "not an adequate
defense of the Court's reasoning."0 The dissenters argued that the
Court's recognition of a cause of action for contribution which Congress
had not enacted was at odds with the Court's historically restrained
approach while undertaking "inquiries into statutory text, congressional
intent, and legislative purpose."31 The dissent stated that because the
Court was not merely addressing an "'elemen[t] or aspec[t]'" of the 10b-5

26. Id. at 2091. Section 9(e) of the '34 Act provides: "Every person who becomes liable
to make any payment under this subsection may recover contribution as in cases of
contract from any person who, if joined in the original suit, would have been liable to make
the same payment." Securities Exchange Act of 1934 § 9(e), 15 U.S.C. § 78 i(e) (1981).
Section 18(b) contains almost exactly the same text. Securities Exchange Act of 1934
§ 18(b), 15 U.S.C. § 78t (1981).

27. 113 S. Ct. at 2091.
28. Id. The first case to recognize a 10b-5 defendant's right to contribution was

deHass v. Empire Petroleum Co., 286 F. Supp. 809 (D. Colo. 1968), affd in part, vacated
in part on other grounds, 435 F.2d 1223 (10th Cir. 1970).

29. 113 S. Ct. at 2092.
30. Id.
31. Id. at 2093.
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private action, but rather a wholly independent private right of action,
the Court should have resorted to a more strict statutory analysis.32
Thus, the dissent considered the Court to be resorting to the same
rationale used to justify the creation of the 10b-5 private action itself.
In that regard, the dissent stated that the 10b-5 private action "must be
judicially delimited one way or another unless and until Congress
addresses the question'" and should be prevented from "'growling]
beyond the scope congressionally intended."' 3

Applying strict statutory interpretation, the dissent urged that neither
section 10(b) nor Rule 10b-5 suggested that "Congress or the SEC
intended to 'softe[n] the blow on joint wrongdoers' by permitting
contribution."" The dissent also made a contrary inference from the
presence of express rights of contribution under sections 9 and 18 of the
'34 Act, apparently invoking the maxim of statutory interpretation casus
omissus pro omisso habendus est ("a case omitted is to be held as
intentionally omitted"). The dissent asserted that "'when Congress
wished to provide a [contribution] remedy ... it had little trouble in
doing so expressly.'"' The dissent also made a contrary inference from
the enactment of the two amendments to the '34 Act referred to by the
Court. The dissent opined that congressional failure to act on the issue
of contribution on those two occasions showed that Congress did not
wish to provide a right to contribution under section 10(b)." Thus,
Justice Thomas concluded:

Had Congress intended 10b-5 defendants to sue joint tortfeasors, a
single enactment could have given effect to this policy. Congress'
failure to act does not justify further judicial elaboration of the lOb-5
action ....

I would adhere to the task of resolving the 'dispositive threshold
question: whether courts have the power to create ... a cause of
action absent legislation.' [cit. omitted]. Whether the answer to that
question is 'most unfair' to those who litigate private l0b-5 actions, [cit.
omitted], is irrelevant. Courts should not treat legislative and
administrative silence as a tacit license to accomplish what Congress
and the SEC are unable or unwilling to do.8"

32. Id.
33. Id.
34. Id. at 2095.
35. Id.
36. Id.
37. Id. at 2095-96.
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III. THE APPLICATION OF SECTION 12(2) OF THE '33 ACT TO
SECONDARY MARKET TRANSACTIONS

In First Union Discount Brokerage Services, Inc. v. Milos," the
Eleventh Circuit settled the question it had left unresolved in a case
from the previous year-whether section 12(2) of the '33 Act applies to
after-market securities transactions.39 The court decided to follow a
decision of the Third Circuit Court of Appeals in holding that it does
not.40

In Milos, the defendants, Mr. and Mrs. Milos, opened stock market
trading accounts with First Union and signed margin agreements
granting First Union full discretion to liquidate the account when
deemed necessary and obligating the Miloses to pay any deficiency
created thereby.' In early October 1987, as the stock market was
declining, house maintenance calls4" were issued on the Miloses'
account.4 On Friday, October 16, Mr. Milos obtained a customer
information printout on the account. The printout showed an equity
position in the account apparently above the level which normally
triggered a house maintenance call." Based on the printout, the
Miloses' broker at First Union told the Miloses that the house mainte-
nance calls must be in error.45

After the stock market crashed on the following Monday generating a
margin call46 of $1.2 million on the Miloses' account, the Miloses

38. 997 F.2d 835 (11th Cir. 1993).
39. In Ryder Intl Corp. v. First American Natl Bank, 943 F.2d 1521 (11th Cir. 1991),

the court had left unresolved the question of whether section 12(2) applied to aftermarket
securities transactions. Id. at 1530 n.16. The aftermarket or secondary market involves
trading in securities that are already public-i.e., sales subsequent to an initial public
offering. In general, the secondary market includes trading on the major exchanges and
the over the counter market (commonly referred to as the NASDAQ). In general, the '33
Act deals only with registration of newly issued securities, primarily those offered through
initial public offerings.

40. 997 F.2d 835 (11th Cir. 1993).
41. Id. at 839.
42. House maintenance calls are related to margin calls and involve investors who

trade on margin (essentially borrowing to finance trades). A margin call occurs when a
brokerage firm demands that a customer deposit additional cash or securities in order to
raise the customer's account equity to the level required by law. See 12 C.F.R. § 220.2.
A house maintenance call is essentially the same, but is issued by a brokerage firm to
enforce its own margin requirements, generally above those required by law.

43. 997 F.2d at 839.
44. Id. at 839-40.
45. Id. at 840.
46. See supra note 42.
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determined that the account information printout was in error by
overstating the account equity.47 First Union subsequently liquidated
the account resulting in a debit balance due First Union in excess of
$250,000." When First Union filed suit in federal district court to
recover the debit balance, the Miloses counterclaimed for a violation of
section 12(2) of the '33 Act, alleging that First Union made material
false representations regarding their account.4  The Miloses alleged
that had they not been misled as to the true condition of their account
on October 16 and the validity of the margin call, they would have
liquidated some or all of their positions in their account to meet the calls
on that day." Thus, the Miloses would have avoided the substantial
losses their account suffered on the following Monday.

The district court granted First Union's motion to dismiss the section
12(2) count of the Miloses' counterclaim, finding that section 12(2) did
not apply to misrepresentations in connection with trading in secondary
markets."1 The Miloses appealed.52

In reaching its decision, the Eleventh Circuit followed the Third
Circuit's decision in Ballay v. Legg Mason Wood Walker, Inc.,53 the first
circuit court decision to hold that section 12(2) does not apply to
aftermarket transactions.54 The court followed Ballay on three points.
First, the court agreed with the Third Circuit's determination that
section 12(2)'s prohibition of oral misrepresentations applied to initial
public offerings because the term "oral" relates to "prospectus" in section
12(2) and therefore limits the operation of the term "oral" to the arena
of initial public offerings, in which securities are sold by prospectus."
Second, the court agreed with the Third Circuit that because section
12(2) lies in the midst of sections 11, 12(1), and 13, all of which govern

47. 997 F.2d at 840.
48. Id.
49. Id. at 840-41. Section 12(2) of the '33 Act provides in pertinent part that anyone

who "offers or sells a security ... by means of a prospectus or oral communication, which
includes an untrue statement of a material fact... shall be liable to the person purchasing
such security from him." Securities Act of 1933 § 12(2), 15 U.S.C. § 771 (1981). The
Miloses were essentially claiming that First Union made materially false oral statements
to them in connection with the trading in their account. However, as the court noted, even
if section 12(2) were applicable, the Miloses' claim might fail anyway since the alleged
violation really involved the general management of the Miloses' account rather than any
specific "offer or sale" of a security. 997 F.2d at 844 n.13.

50. 997 F.2d at 840.
51. Id.
52. Id. at 841.
53. 925 F.2d 682 (3d Cir.), cert. denied, 112 S. Ct. 79 (1991).
54. 997 F.2d at 843.
55. Id.
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registration of securities in initial public offerings, section 12(2) is
likewise limited.56 Third, the court agreed with the Third Circuit's
determination that United States v. Naftalin"7 (applying section 17(a)
of the '33 Act to the aftermarket) did not support application of section
12(2) to the aftermarket because section 17(a)'s and section 12(2)'s text
were materially distinct.8

Noting that the writings of some courts and commentators counseled
otherwise, the court accepted the Third Circuit's conclusion that "'the
language and legislative history of section 12(2), as well as its relation-
ships to sections 17(a) and 10(b) within the scheme of the 1933 and 1934
Acts; compel our conclusion that section 12(2) applies only to initial
offerings and not to aftermarket trading."'5 9

IV SECURITIES ARBITRATION

Due to the pervasive use of arbitration agreements in the securities
industry, issues involving the construction of these agreements and
issues involving securities arbitration awards continue to be brought
before the Eleventh Circuit Court of Appeals.

A. Enforcement of Agreements to Arbitrate
In Wheat, First Securities, Inc. v. Green," the Eleventh Circuit was

called upon to decide whether a customer of a brokerage firm could
compel arbitration of claims against the firm's successor simply by virtue
of the successor's membership in the NASD.61 The case presented an
issue of first impression to the court-whether NASD member firms can
be compelled to arbitrate simply through enforcement of the mandatory
arbitration provisions of the NASD Code of Arbitration.' However, the
court avoided the issue by finding that the standing requirements of the
relevant NASD Code provisions had not been met.'

Green involved customers of the now defunct brokerage firm of
Marshall & Co. Securities, Inc. ("Marshall"), who eventually became

56. Id
57. 441 U.S. 768 (1979).
58. 997 F.2d at 843. The court noted the Third Circuit's distinction between section

17(a)'s use of the phrase "by means of any untrue statement" and section 12(2)s use of the
phrase "prospectus or oral communication." Id. The court agreed with the Third Circuit
that this distinction restricts section 12(2) to conduct employed in initial public offerings.
Id.

59. Id.
60. 993 F.2d 814 (11th Cir. 1993).
61. Id. at 816.
62. Id. at 819.
63. Id. at 820.
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customers of Wheat, First Securities, Inc. ("WFS") when WFS purchased
certain assets and contractual rights of Marshall. The asset purchase
agreement expressly disavowed any assumption by WFS of Marshall's
liabilities except those arising under the contracts WFS was purchas-
ing.' The customers initiated arbitration proceedings against WFS
shortly after WFS purchased the assets of Marshall. The customers
alleged that a Marshall broker made material misrepresentations in
connection with the sale of shares in certain companies the customers
purchased at Marshall, prior to WFS's purchase of the Marshall
assets.66 The customers further alleged that WFS was liable to them
as Marshall's successor in interest, notwithstanding the express
disclaimer of successor liability contained in WFS's asset purchase
agreement with Marshall. After the customers refused to dismiss WFS
from the arbitration proceedings, WFS filed an action for declaratory
judgment in district court seeking a declaration that it was not obligated
to arbitrate the customers' claims." On WFS's motion for summary
judgment, the district court ruled that it could properly decide whether
the parties had entered into an arbitration agreement and declared that
WFS was not obligated to arbitrate any claims arising out of trading in
accounts at Marshall absent an agreement between the customers and
WFS.

On appeal, the customers first argued that the district court had
usurped the role of the arbitrators in deciding whether their claims were
arbitrable.69 The customers made two additional arguments. First, the
customers argued that WFS was required to submit to arbitration as a
member of the NASD and as provided in sections 1 and 12(a) of the
NASD Code of Arbitration Procedure.7" Second, the customers argued

64. Id. at 815.
65. Id. at 816.
66. Id. at 815-16.
67. Id. at 816.
68. Id.
69. Id.
70. Id. Section 1 of the NASD Code of Arbitration Procedure provides that the Code

is "prescribed and adopted pursuant to ... the By-Laws of the [NASD] (the Association)
for the arbitration of any dispute, claim, or controversy arising out of or in connection with
the business of any member of the Association .... (2) Between or among members and
public customers, or others. . . ." Id. at 819-20 (quoting Code of Arbitration Procedure,
NASD Manual (CCH) 3701 (1993)). Section 12(a) provides:

[ainy dispute, claim, or controversy eligible for submission under Part I of this
Code between a customer and a member and/or associated person arising in
connection with the business of such member or in connection with the activities
of such associated persons shall be arbitrated under this Code, as provided by any
duly executed and enforceable written agreement or upon the demand of the

[Vol. 451356
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that WFS had acceded to their customer agreements with Marshall
through the asset purchase agreement.7

The Eleventh Circuit reaffirmed its earlier ruling in Chastain v.
Robinson-Humphrey Co.72 that where the existence of an agreement to
arbitrate is at issue, the court, not the arbitrators, must decide whether
the arbitration clause is enforceable.73 However, the court distin-
guished Chastain and the Supreme Court's earlier decision in Prima
Paint Corp. v. Flood & Conklin Manufacturing Co.74 from the present
case by pointing out that the triggering factor which gives a court the
power to compel arbitration-the existence of an arbitration agreement
within a contract signed by the parties--was lacking in the pending
case.7' The court held that given the added burden of having to apply
state law to determine whether an agreement even exists, the issue of
the existence of an agreement to arbitrate must be settled by the court
and not by an arbitration panel.'6

The court pointed out that the customers' other argument-that the
NASD Code in and of itself required WFS to submit to arbitra-
tion-presented an issue of first impression.7 The court pointed out
that the Second Circuit has held that the rules and regulations of self-
regulatory organizations such as the NASD are sufficient to compel
arbitration under section 3 of the Federal Arbitration Act whether or not
they are incorporated into an agreement.78 However, the court decided

customer.
Id. at 820 (quoting Code of Arbitration Procedure, NASD Manual (CCH) 1 3712 (1993)).

71. Id. at 816-17.
72. 957 F.2d 851 (11th Cir. 1992).
73. Id. at 855.
74. 388 U.S. 395 (1967).
75. In both Chastain and Prima Paint the issue was whether an arbitration clause in

an existing agreement was enforceable. The Eleventh Circuit pointed out that those cases
were misapplied by the customers in Green because the issue was not the enforceability of
the arbitration clause in the agreements between the customers and Marshall, but rather
involved whether WFS had assumed those agreements as part of the contracts purchased
from Marshall. 993 F.2d at 818.

76. Id. at 819. The court inferred that to require arbitrators to go outside an
agreement and address issues and apply law not pertinent to the core case before them
would be beyond the scope of their authority. Id.

77. Id.
78. Id. at 820. See Paine, Webber, Jackson & Curtis, Inc. v. Chase Manhattan Bank,

728 F.2d 577 (2d Cir. 1984). In Paine, Webber, the question presented to the court was
whether a non-member of the NYSE can compel a member to submit to NYSE arbitration
a claim that does not arise out of the member's exchange-related business. Id. at 578. The
court ruled in the negative. Id. at 580. In so ruling, the Second Circuit stated that it
nevertheless believed "the arbitration provisions of the NYSE Constitution and Rules are
sufficient in and of themselves to compel arbitration of covered disputes under § 3 [of the
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to "leave [that issuel's resolution for another day," finding support for its
decision on narrower grounds.79 The court disposed of the customers'
NASD Code argument by simply finding that the customers did not meet
the standing requirements of section 1 and 12(a) of the NASD Code
because the appellants were not "customers" of WFS, and therefore, the
provisions of the NASD Code were not applicable.80 The court likewise
disposed of the customers' successor in interest argument on the basis
of general corporate successor liability law.s

B. The Res Judicata Defense Against Arbitration Proceedings

In Kelly v. Merrill Lynch, Pierce, Fenner & Smith, Inc. ,82 the Elev-
enth Circuit held that when a claimant attempts to arbitrate claims it
could have raised in prior court proceedings, the claimant is barred from
asserting those claims in arbitration. 83

In Kelly several customers of brokerage firm Merrill, Lynch, Pierce,
Fenner & Smith, Inc. ("Merrill Lynch") brought an action in federal

Federal Arbitration Act], whether or not they are incorporated in a purchase and sale
agreement." Id. (citing Axelrod & Co. v. Kordich, Victor & Neufeld, 451 F.2d 838, 841 (2d
Cir. 1971) (non-member brokerage firm may compel NYSE member firm to arbitrate
dispute by virtue of the compulsory arbitration rules of the NYSE)). However, the court
clarified its position by stating that the ability to compel arbitration by virtue of enforcing
the rules of an exchange should be "limited, at least in cases ... in which the alleged
improper conduct is on the part of the non-member, to controversies arising out of the
member's exchange-related business." Id. Of particular note is a similar case from a
federal district court within the Eleventh Circuit. In Scobee Combs Funeral Home, Inc. v.
E.F. Hutton & Co., 711 F. Supp. 605 (S.D. Fla. 1989), the court held, citing Axelrod, that
a non-member and customer of a NASD member firm may compel the firm to arbitrate by
virtue of the compulsory arbitration provisions of the NASD Code of Arbitration Procedure.
Id. at 608. In so holding, the court stated that a customer of a NASD member firm is "an
intended third-party beneficiary [of the NASD rules] who may invoke the NASD
compulsory arbitration clause." Id. at 607.

79. 993 F.2d at 820. Although this issue remains unresolved in the Eleventh Circuit,
NASD member firms nevertheless remain subject to sanctions by the NASD for failure to
submit a matter to arbitration. Under Article XIV, § 1(c) of the Bylaws of the NASD, the
Board of Governors of the NASD may impose sanctions for "failure by a member or a
person associated with a member to submit a dispute for arbitration under the Code of
Arbitration Procedure ("Code") as required by the Code . . . ." Thus, judicial relief from
arbitration should not provide total solace to a NASD member firm.

80. 993 F.2d at 820. Specifically, the court held that "the 'customer' requirement of
NASD Code §§ 1 and 12(a) must be determined as of the time of the events providing the
basis for the allegations." Because the customers were not customers of WFS at the time
of the stock purchases underlying their allegations, they lacked standing to invoke the
NASD Code's provisions.

81. 993 F.2d at 821.
82. 985 F.2d 1067 (11th Cir.), cert. denied, 114 S. Ct. 600 (1993).
83. 985 F.2d at 1070.
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district court against Merrill Lynch alleging a violation of Rule 10b-5.
The district court ultimately granted summary judgment in favor of
Merrill Lynch and the Eleventh Circuit affirmed on appeal." After the
district court entered summary judgment, the customers commenced
arbitration proceedings against Merrill Lynch alleging violations of state
common law arising from essentially the same conduct as had been at
issue in the prior federal court action." Merrill Lynch filed a motion
in federal district court to enjoin the arbitration proceedings." The
district court granted the motion, ruling that the Anti-Injunction Act87

gave the court the authority to issue an injunction protecting its prior
judgment, and ruling that res judicata barred arbitration of the
claims."

On appeal, the customers argued that because the Anti-Injunction Act
applies only to federal court power to enjoin state court proceedings and
because arbitration is not a state court proceeding, the district court
improperly issued the injunction.89 In deciding that the district acted
properly in enjoining the arbitration, the Eleventh Circuit held that the
power of federal courts to enjoin arbitration proceedings is actually found
in the All-Writs Act' ° and that "the Anti-Injunction Act merely carves
out an exception to the federal courts' broad injunctive powers."91

Thus, the court, held that a federal court has the power to enjoin an
arbitration proceeding.'

The customers' second argument claimed that the district court
exceeded its authority in deciding whether res judicata barred their
claims from arbitration." The customers pointed out that under

84. Id. at 1068. See Kelly v. Merrill Lynch, Pierce, Penner & Smith, Inc., 948 F.2d
1297 (11th Cir. 1991).

85. Id.
86. Id.
87. 28 U.S.C. § 2283. The Anti-Injunction Act restricts the ability of federal courts to

issue injunctions. The Act provides: "A court of the United States may not grant an
injunction to stay proceedings in a State court except as expressly authorized by Act of
Congress, or where necessary in aid of its jurisdiction, or to protect or effectuate its
judgments." Id.

88. 985 F.2d at 1068.
89. Id. at 1069. The customers were relying on the text of the Act, which refers to an

injunction against "proceedings in a State court." 28 U.S.C. § 2283. See supra note 87.
90. 28 U.S.C. § 1651. The All Writs Act provides: The Supreme Court and all courts

established by Act of Congress may issue all writs necessary or appropriate in aid of their
respective jurisdictions and agreeable to the usages and principles of law." 28 U.S.C.
§ 1651(a).

91. 985 F.2d at 1069.
92. Id.
93. Id.
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Supreme Court precedent, courts may only decide if an issue is
arbitrable and may not address the merits of an arbitrable issue
itself." The customers argued that because res judicata is an affirma-
tive defense the district court was addressing an issue that went to the
merits of their claims.9" The Eleventh Circuit disagreed, citing Fifth
Circuit precedent and stating that the issue of enjoining arbitration
under res judicata concerns the protection of prior judgments, not the
merits of a claim." Thus, courts have the power to determine the
effect of res judicata on the arbitrability of claims."

The court proceeded to find that res judicata barred arbitration of the
customers' claims at issue in the abortive arbitral proceeding.9 The
parties' arbitration agreement granted them the right to compel
arbitration of state law claims only, not claims under federal securities
law." The customers argued that Merrill Lynch, therefore, had waived
its right to assert the res judicata defense, having impliedly agreed to
litigate state claims only in arbitration.00 The Eleventh Circuit
disagreed, finding that the agreement did not contemplate allowing the
parties both to file a federal suit in district court and to arbitrate the
same issue.'0 ' The court apparently relied on the distinction that the
agreement did not bar the parties from asserting state law claims in
court, but rather simply limited those issues that parties could compel
to arbitration. Therefore, the court held that because the customers
could have asserted their state claims in federal district court under
pendent or diversity jurisdiction, res judicata barred the customers from
raising these claims in arbitration.0 2

C. Forum Selection Under Securities Arbitration Agreements

In Luckie v. Smith Barney, Harris Upham & Co., °3 several custom-
ers of the securities brokerage firm Smith Barney, Harris Upham & Co.
("Smith Barney") moved to compel arbitration of their claims against
Smith Barney before the American Arbitration Association ("AAA"). °4

94. Id. See Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1
(1983).

95. 985 F.2d at 1069.
96. Id.
97. Id.
98. Id. at 1070.
99. Id. at 1069.

100. Id. at 1069-70.
101. Id. at 1070.
102. Id.
103. 999 F.2d 509 (11th Cir. 1993).
104. Id. at 510.
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Each customer's agreement with Smith Barney contained essentially the
same provision, which stated that any dispute arising between the
customer and Smith Barney was to be settled by arbitration before the
New York Stock Exchange ("NYSE"), the American Stock Exchange
("AMEX), or the National Association of Securities Dealers, Inc.
("NASD"). 5  The NYSE, AMEX, and NASD are self-regulatory
organizations of the securities industry and are overseen and regulated
by the SEC. The AAA is an independent arbitral forum, not affiliated
with the securities industry.

Although their customer agreements did not expressly include the
AAA as an arbitration forum, the customers argued that an AMEX
Constitution section providing for arbitration before the AAA of claims
against member brokerage firms enabled the customers to select the
AAA to resolve their claimslco The district court denied the custo-
mers' motion to compel arbitration. 7 The Eleventh Circuit, following
Second Circuit precedent, affirmed the district court's ruling.'0 8 The
court held that specific arbitration provisions in a customer agreement
that provide specific arbitration fora can supersede the AMEX Constitu-
tion's arbitration provisions.'

105. Id. at 510. One account agreement provided that any controversy between the
customer and Smith Barney "shall be determined by arbitration before the [NASD], the
[NYSE], the [AMEX], or any recognized arbitration facility provided by any exchange and
in accordance with the rules of such body then obtaining." Id. at 511. Another provided
that any controversy between the customer and Smith Barney "shall be settled by
arbitration, in accordance with the rules, then obtaining, of the [NYSE], [AMEX] or [NASD]
as I may elect." Id. A third agreement provided that any controversy between the
customer and Smith Barney "shall be settled by arbitration, in accordance with the rules,
then obtaining, of either the Boards of Arbitration of the [NYSE), [AMEX] or [NASD] as
I may elect." Id.

106. Id. at 512. Article VIII, Section 1 of the AMEX Constitution provides that any
member of the AMEX "shall arbitrate all controversies arising in connection with their
business.., between them and their customers as required by any customer's agreement
or, in the absence of a written agreement, if the customer chooses to arbitrate." Id. at 510.
Article VII, Section 2 further provides as follows:

Arbitration shall be conducted under the arbitration procedures of this
Exchange, except as follows:

(c) if any of the parties to a controversy is a customer, the customer may elect
to arbitrate before the [AAA] in the City of New York, unless the customer has
expressly agreed, in writing, to submit only to the arbitration procedure of the
Exchange.

Id,
107. Id. at 510.
108. Id. at 513-14.
109. Id. at 513.
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In Luckie the customers filed demands for arbitration of disputes with
the AAA, alleging that Smith Barney mismanaged their accounts.110

After Smith Barney refused to arbitrate the disputes before the AAA, the
customers filed an action in Florida state court seeking a declaration
that they had the right'to compel Smith Barney to arbitration before the
AAA."' The customers argued that their agreements with Smith
Barney left open the option of selecting arbitration before the AAA
through the so-called "AMEX Window" to the AAA." 2 Smith Barney
filed a motion to dismiss and subsequently removed the action to federal
district court.11 In the interim, Smith Barney had filed a similar
action in New York state court, prompting the district court to stay the
proceedings pending a ruling by the state court in New York.114
During this time, the customers filed a motion pursuant to the Federal
Arbitration Act (the "FAA") to compel arbitration before the AAA."'
After waiting approximately two years, the district court decided to
proceed." 6  The district court ruled that the customers' various
agreements, enforceable as contracts, did not permit the customers to
invoke the AMEX Window and compel Smith Barney to arbitrate before
the AAA."' The customers appealed.

On appeal appellants argued that a customer cannot waive the right
to arbitrate before the AAA as provided by the AMEX Window. 8 In
the alternative, they argued that customers can eliminate the AAA as
an arbitration forum only if the agreement limits the arbitration forum
to the AMEX alone." 9 Smith Barney argued that the agreements by

110. Id. at 510.
111. Id. at 511.
112. Id. The term "AMEX Window" is a commonly used term in the area of securities

arbitration and refers to the optional AAA forum selection provisions of Article VIII,
Section 2 of the AMEX Constitution. See supra note 106.

113. 999 F.2d at 511.
114. Id.
115. Id. at 511-12.
116. Id. at 512.
117. Id.
118. Id.
119. Id. The customers were focusing on the text of Article VIII, section 1 of the AMEX

Constitution that permits selection of the AAA "unless the customer has expressly agreed,
in writing, to submit only to the arbitration procedure of the [AMEX]." Id. at 510. The
customers thus were arguing that because of the word "only' in the referenced text, the
option to select arbitration before the AAA was foreclosed only in situations in which the
only arbitration forum provided in the agreement is the AMEX itself. See also supra note
106.
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their terms specifically limited the available fora to the three speci-
fied.

120

In its decision, the Eleventh Circuit began by noting that the FAA
"'simply requires courts to enforce privately negotiated agreements to
arbitrate, like other contracts, in accordance with their terms.'" 121 The
court stated that since the trial court construed only the four corners of
the contract without consideration of extrinsic evidence, only issues of
law were involved and thus de novo review was appropriate. 122  In
construing the terms of appellants' agreements, the court was persuaded
by the decisions of the Second Circuit Court of Appeals in Merrill Lynch,
Pierce, Fenner & Smith, Inc. v. Georgiadis'23 and Paine Webber, Inc.
v. Rutherford 24 which held that customers may contract to supersede
the provisions of the AMEX Window through more specific agree-
ments. 25  The court also found the language of the customer agree-
ments in those two cases to be very similar to the language in appel-
lants' agreements. 26 Although appellants cited New York Court of
Appeals authority for the proposition that the AMEX window is left open
under an agreement providing for arbitration in accordance with the
rules of the NYSE, AMEX, and NASD, 27 the court found the language
of the agreement in that case distinguishable from the language of
appellants' agreements." The court further noted that appellants had

120. 999 F.2d at 512. See supra note 105.
121. 999 F.2d at 513 (quoting Goldberg v. Bear, Stearns & Co., 912 F.2d 1418, 1419

(11th Cir. 1990)).
122. Id. at 512.
123. 903 F.2d 109 (2d Cir. 1990).
124. 903 F.2d 106 (2d Cir. 1990).
125. 999 F.2d at 513.
126. Id. at 513 n.6. In Georgiadis the customer's agreement provided that any

controversy was to be "settled by arbitration only before the [NASD], or the [NYSE], or an
Exchange located in the United States upon which listed options transactions are
executed." 903 F.2d at 111 (emphasis added). In Rutherford, however, the customer's
agreement did not contain the phrase "only before" and was virtually identical to two of the
agreements in Luckie. See supra note 105. The Rutherford agreement provided that any
controversy was to be "settled by arbitration, in accordance with the rules, then obtaining,
of either the [NYSE], [AMEX], [NASD] or where appropriate, Chicago Board of Options
Exchange or Commodity Futures Trading Commission, as I [Rutherford] may elect." 903
F.2d at 107-08 (emphasis added).

127. 999 F.2d at 513 n.6 (citing Cowan & Co. v. Anderson, 76 N.Y.2d 318,559 N.Y.S.2d
225, 558 N.E.2d 27 (1990)).

128. Id. In Anderson the customer had two agreements, both providing that any
controversy was to be settled "by arbitration in accordance with the rules then in effect of
the [NYSE, AMEX, or NASD] as I may elect." 76 N.Y.2d at 321 nn.1-2 (emphasis added).
That text is virtually identical to two of the agreements in Luckie with respect to the use
of the phrase "in accordance with the rules." See supra note 109. It was this phrase that
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conceded that Georgiadis and Rutherford were indistinguishable from
their case." 9 Thus, the court found that appellants had failed to
persuade the court that customers cannot agree to submit disputes to
specific fora."3 ° Finding no provision in the appellants' agreements
expressly providing for arbitration before the AAA, the court followed the
Second Circuit and held that "the [AAA] arbitration provision of the
AMEX Constitution may be superseded by a more specific customer
agreement between the parties.'"' 3'

D. Review of Arbitration Awards

In Brown v. Rauscher Pierce Refsnes, Inc.,"32 the Eleventh Circuit
revisited-the issue of the standard of review of arbitration awards. The
court reclarified the procedures for reviewing arbitration awards and
shed further light on the requirements for finding an award to be
arbitrary and capricious. 33 Although the court noted that it still does
not follow the "manifest disregard of law" basis for vacatur adopted by
other circuits, its explanation of the arbitrary and capricious basis for
vacating an award seems to suggest some importation of the manifest
disregard of law basis into its analysis. 3 4

the New York Court of Appeals focused on in Anderson. According to the court in
Anderson, the phrase "in accordance with the rules" of the organizations left open the
AMEX Window because it is an enforceable provision of the rules of the AMEX. 999 F.2d
at 513 n.6. The court distinguished this result from the one reached in Georgiadis on the
basis that the Georgiadis agreement used the phrase "only before", thus expressly limiting
the forum itself to those specified rather than simply restricting arbitration to be "in
accordance with the rules" of the organizations. Id. at 513-14. In Luckie the Eleventh
Circuit did not focus on this textual distinction apparently because, unlike Georgiadis, the
agreement in Rutherford used the phrase "in accordance with the rules," yet the Second
Circuit reached the same result as it did in Georgiadis-a point overlooked by the court in
Anderson.

129. 999 F.2d at 513-14.
130. Id. at 513.
131. Id.
132. 994 F.2d 775 (11th Cir. 1993).
133. Id. at 779.
134. Id. at 779 n.3. The "manifest disregard of law" basis for vacatur is generally

founded on dictum in Wilko v. Swan, 346 U.S. 427 (1953). In Wilko, the Court stated that
"interpretations of the law by the arbitrators in contrast to manifest disregard are not
subject, in federal courts, to judicial review for error in interpretation." Id. at 436-37.
Since 1953, six circuit courts of appeals (the D.C., First, Second, Sixth, Ninth, and Tenth
Circuits) have adopted the manifest disregard of law basis for vacatur. See, e.g., Sargent
v. Paine Webber Jackson & Curtis, Inc., 882 F.2d 529 (D.C. Cir. 1989), cert. denied, 494
U.S. 1028 (1990); Advest, Inc. v. McCarthy, 914 F.2d 6 (1st Cir. 1990); Siegel v. Titan
Indus. Corp., 779 F.2d 891 (2d Cir. 1985); Federated Dep't Stores v. J.V.B. Indus., Inc., 894
F.2d 862 (6th Cir. 1990); French v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 784 F.2d
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In Brown, Mr. and Mrs. Brown, customers of Rauscher Pierce Refsnes,
Inc. ("RPR") instituted arbitration proceedings against RPR and their
broker before the NYSE." 5 The Browns, who resided in Florida,
alleged violations of Florida securities law, including failure of their
broker to register with the State of, Florida as required by the Florida
Securities and Investor Protection Act (the "Florida Act").18 The
Browns ultimately abandoned all of their claims except the failure to
register claim." 7 RPR and its broker argued before the NYSE Panel
that the broker's failure to register was a "mere inadvertence. 138

However, the Florida Act provides specific remedies for violations of its
provisions5 9 and as the Eleventh Circuit pointed out in 1992 in
Ainsworth v. Skurnick,40 lack of intent is no defense to a claim of
failure to register as a broker under the Florida Act.' Although
application of the Florida Act's remedies provisions would have resulted
in an award of $721,762.91 to the Browns, the Panel ruled in favor of

902 (9th Cir. 1986); Jenkins v. Prudential-Bache Sec., 847 F.2d 631 (10th Cir. 1988).
Although not completely clear in earlier years, the manifest disregard of law basis for
vacatur has been refined by the federal courts and is now generally regarded as requiring
.something beyond and different from a mere error in the law or failure on the part of the
arbitrators to understand or apply the law." Dravo v. Krasner, 572 F.2d 348, 352 (2d Cir.
1978). The arbitrator must have "understood and correctly stated the law but proceeded
to ignore it." Siegel v. Titan Indus. Corp., 779 F.2d 891, 892-93 (2d Cir. 1985). In 1986,
the Second Circuit further refined and clarified the manifest disregard of law basis in
Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Bobker, 808 F.2d 930 (2d Cir. 1986) (cited
in Brown). In Bobker, the court stated that

The error must have been obvious and capable of being readily and instantly
perceived by the average person qualified to serve as an arbitrator. Moreover, the
term "disregard' implies that the arbitrator appreciates the existence of a clearly
governing legal principle but decides to ignore or pay no attention to it ....
Judicial inquiry under the "manifest disregard" standard is therefore extremely
limited. The governing law alleged to have been ignored by the arbitrators must
be well defined, explicit, and clearly applicable. We are not at liberty to set aside
an arbitration panel's award because of an arguable difference regarding the
meaning or applicability of laws urged upon it.

Id. at 933-34.
135. Id. at 778.
136. Id.
137. Id.
138. Id.
139. FLA. STAT. ANN. § 517.211. The Florida Act provides that the purchaser of a

security sold in violation of either the security registration or broker registration provisions
of the Florida Act may rescind the transaction if he still holds the security. Id.
§ 517.211(1). In such action for rescission, the purchaser may recover the amount paid for
the security plus interest on the price of the security at the legal rate.

140. 960 F.2d 939 (11th Cir. 1992).
141. Id. at 941.
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the Browns, yet issued an award of only $16,000 in damages without
any explanation of its award. 142

Following the Panel's issuance of the award, the Browns filed a motion
pursuant to section 10(a) of the Federal Arbitration Act ("FAA") in
federal district court for vacatur of the award and judgment in the
amount of $721,762.91.' m  The Browns argued that the Panel's general
ruling in their favor on the issue of failure to register required the Panel
to follow the Florida Act's statutory remedies provision.144 In opposi-
tion to the motion, RPR argued that the court should confirm the award
as long as any possible basis for the award existed.14

' Given the
dispute over the basis for the award, the district court remanded the
award decision to the Panel requesting clarification of the basis for the
award.146 In response the Panel stated:

In reaching our decision, the Panel carefully considered the intent of
the Florida law requiring qualification of brokers through licensing.
We concluded that while [the broker] failed to become licensed in
Florida upon assuming this unsolicited account, his failure to do so was
by oversight, rather than any effort to take advantage of his clients.
We found an equal failure on the part of [RPRI to supervise their own
procedures adequately so that his intended licensing would be verified
before any business was conducted with the [appellants]. For these
administrative and procedural oversights the Panel found for the
claimants in the amounts cited in our award. 147

After receiving this response from the Panel, the district court denied
the Browns' motion and granted RPR's motion to confirm. 14S  The
Browns appealed to the Eleventh Circuit. 149

In its decision, the Eleventh Circuit began by discussing the standard
of review of arbitration awards generally.' The court noted that the
FAA "presumes arbitration awards will be confirmed, 9 U.S.C.A. § 9, and
enumerates only four narrow bases for vacatur, none of which are
applicable in this case."' 5' The court went on to reiterate that it has

142. 994 F.2d at 778.
143. Id.
144. Id.
145. Id.
146. Id.
147. Id.
148. Id.
149. Id.
150. Id. at 778-79.
151. Id. Section 9 of Title 9 of the United States Code ("U.S.C.") provides that a court

"must grant an order to confirm an award unless it vacates... the award per section[ ] 10
.... ." 9 U.S.C. § 9. Section 10 of U.S.C. Title 9 permits federal district courts to vacate
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additionally recognized two judicial bases for vacatur: if the award is
arbitrary and capricious, or if the award's enforcement would violate
public policy.152 The court noted that while some circuits have adopted
an additional "manifest disregard of law" basis for vacatur, it declined
to do so.'5 ' On appeal the Browns raised both of the recognized
judicial bases for vacatur.'54

The court proceeded to apply the analysis it established in Robbins v.
Day"'55 for reviewing arbitration awards. The court stated that in
reviewing an arbitration award under either of the two judicially
recognized bases for vacatur, the reviewing court first must examine the
award itself.15 If no rationale for the award is given, the reviewing
court must then examine the award "to determine if there is a rational
basis for the award."'57 As the court pointed out, the party moving to
vacate the award carries the heavy burden of refuting "every rational
basis on which the arbitrator could have relied." 5 s Therefore, when
the moving party cannot meet this burden, and there exists any "'proper
basis' for the award," the moving party is limited to the four statutory
bases for vacatur under the FAA. 59 However, the court explained that
when the award "is not silent as to its rationale, the reviewing court
should not engage in this procedure", and the moving party "may raise
any of the statutory or non-statutory grounds in support of its motion to
vacate."60

an arbitration award:
(a) Where the award was procured by corruption, fraud, or undue means.
(b) Where there was evident partiality or corruption in the arbitrators, or either
of them.
(c) Where the arbitrators were guilty of misconduct in refusing to postpone the
hearing, upon sufficient cause shown, or in refusing to hear evidence pertinent and
material to the controversy; or of any other misbehavior by which the rights of any
party have been prejudiced.
(d) Where the arbitrators exceeded their powers, or so imperfectly executed them
that a mutual, final, and definite award upon the subject matter submitted was
not made.

9 U.S.C. § 10.
152. 994 F.2d at 779.
153. Id. at 779 n.3. See supra note 134.
154. 994 F.2d at 779.
155. 954 F.2d 679 (11th Cir.), cert. denied, 113 S. Ct. 201 (1992).
156. 954 F.2d at 684.
157. 994 F.2d at 779.
158. Id.
159. Id. See supra note 151.
160. 994 F.2d at 779.
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The court found abiuse of discretion error in the district court's failure
to correctly apply the Robbins analysis.""' The court stated that the
district court first erred in remanding the award to the Panel for
clarification because "[a] remand for clarification is proper only when the
award itself can be interpreted in a variety of ways."62 As the court
pointed out, the award provided for a specific amount of damages and
thus the award itself was not subject to interpretation. 1

6 Therefore,
the district court had failed to first review the unclarified award to see
if any rational basis for it existed.' The district court's second error,
according to the court, was reviewing the clarified award using the
Robbins analysis for an unclarified award (i.e., "divining whether the
award has a proper basis"), and deciding at that time that the award
had a proper basis-an "unrefuted rational basis.""

Although the normal procedure upon a finding of abuse of discretion
is to remand the case to the district court for further proceedings, the
court decided to review the case de novo.1 6  The court gave two
rationales for such review.167 First, the court. found that the issues
raised by appellants (arbitrary/capricious and violates public policy) were
both legal issues which the court felt it could sufficiently evaluate. 16

Second, the court felt that to remand the case would frustrate the
purpose of arbitration which is to expeditiously decide disputes. 1 69

The court first found that the award was not arbitrary and capricious
because it did not exhibit "a wholesale departure from the law."70 The
court explained that to justify vacating an award on this ground, "the
panel's award must contain more than an error of law or interpretation.
Rather, there must be no ground for the Panel's decision."17' The court
found grounds for the Panel's decision in the Panel's interpretation of
the Florida Act's registration requirement as a requirement that does
not apply to unintentional violations. 72 But in Ainsworth, the very

161. Id. at 780.
162. Id. at 780 n.4.
163. Id.
164. Id.
165. Id.
166. Id. at 781.
167. Id.
168. Id.
169. Id.
170. Id. The court pointed out that under arbitrary and capricious analysis, two kinds

of cases permit vacatur. Id. The first occurs "when the award exhibits a wholesale
departure from the law." Id. The second occurs 'when the award is not grounded in the
contract which provides for the arbitration." Id.

171. Id.
172. Id.
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same ruling by an arbitration panel resulted in the Eleventh Circuit's
decision to vacate the award as arbitrary and capricious.' However,
Ainsworth was decided after the Panel had already rendered its decision
and therefore, the Panel could not be guilty of disregarding an instruc-
tion on a definitive point of law. In contrast, the district court in
Ainsworth had specifically instructed the arbitration panel on the correct
interpretation of the Florida Act provisions that said that negligent
failure to register was no defense to a violation of the Florida Act. 74

The Panel in Ainsworth refused to follow the district court's instruction
in rendering its award, leading the Eleventh Circuit to conclude that
their award was indeed arbitrary and capricious. 7' As the court
pointed out in Brown, no such instruction was given to the Panel.'76

Because the Panel had a ground for ruling the way it did and because
it did not rule in the face of contrary legal instruction, the court held
that the award was not arbitrary and capricious.'77

The court further found that the award. did not violate public
policy.7 The court explained that to violate public policy, an award's
enforcement would have to "violate 'some explicit public policy' that is
'well defined and dominant, and is to be ascertained by reference to the
laws and legal precedents and not from general considerations of
supposed interests.'"'" The Browns argued that the Panel's award
failed, under the standards mentioned above, to give effect to the Florida
Act's evincible public policy contained in its statutory damages provision,
and thus, the award violated public policy.' ° However, the court
pointed out that violation of public policy is typically found when
enforcement of the award compels a party to take some action which
conflicts directly with public policy.'81 The court found that the
Panel's award of money damages did not compel anyone to take any
action which itself violated public policy.'82 Furthermore, the court
viewed the Browns' argument as nothing more than a reassertion that
the Panel had failed to correctly interpret the law.'8

173. Id. at 782.
174. 960 F.2d at 941.
175. Id.
176. 994 F.2d at 782.
177. Id.
178. Id.
179. Id. (quoting United Paperworkers Intl Union v. Misco, Inc., 484 U.S. 29 (1987)).
180. Id.
181. Id.
182. Id.
183. Id.
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The court's decision in Ainsworth and its focus in this case on the fact
that the Panel was not instructed as to the correct interpretation of the
law, suggests at least tacit acceptance by the court of the manifest
disregard of law basis for vacatur, even though the court seems to prefer
the term "arbitrary, and capricious" to "manifest disregard." By
including circumstances in which a panel renders an award that
contradicts clear legal precedent of which the panel is made aware, the
court appears to be importing the standard for the manifest disregard
of law basis for vacatur in its arbitrary and capricious analysis. In
particular, it is interesting to note the apparent similarity between the
Eleventh Circuit's use of the phrase "wholesale departure from the law"
in explaining its arbitrary and capricious analysis and the explanation
of the manifest disregard of law basis as one contemplating an arbitrator
who "appreciates the existence of a clearly governing legal principle but
decides to ignore or pay no attention to it." It now appears that the
manifest disregard of law basis for vacatur has gained back door
acceptance in this circuit. The opinion suggests that counsel in
arbitration cases should make a clear record of informing the panel of
key points of law.

V. THE EQUITABLE NATURE OF RESCISSION

One case decided by the Eleventh Circuit during 1993 deserves brief
comment owing to its precautionary message for practitioners of
securities law. In Scheurenbrand v. Wood Gundy Corp.,' the Elev-
enth Circuit confronted an appeal of a jury verdict and court-entered
award. The Eleventh Circuit described the proceedings below and
resulting conflict on appeal as a "snafu" that could have been prevented
with a modicum of advance planning."s

Scheurenbrand was a suit over the sale of limited partnership
interests in violation of federal securities law, Florida securities law, and
common law fraud."18, Plaintiffs' complaint specifically asked for
rescission. 8 At trial the jury found for defendants on all but the
Florida securities law claim. 8 The jury found that defendants had
violated the Florida Act's securities registration requirement. 89 Using
a verdict form provided by the trial court, the jury answered all of the
questions presented to it as to whether defendants had violated the

184. 8 F.3d 1547 (11th Cir. 1993).
185. Id. at 1552.
186. Id. at 1548.
187. Id. at 1549.
188. Id.
189. Id.
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securities laws. However, the jury form did not request the jury to
determine damages. When counsel objected to the omission of a
damages request, the judge explained that the issue of rescission for
violation of Florida securities law was a legal question for the court to
decide. 90 The court proceeded to award defendants the statutory
damages for rescission of the amount invested plus interest thereon at
the legal rate as provided in the Florida Act. 9' Defendants appealed
and argued that because the jury failed to award damages to plaintiff,
plaintiff was not entitled to the court's award. 92

.The Eleventh Circuit pointed out that rescission is an equitable
remedy and therefore it is. not an issue within the provence of a jury to
decide.9" The court found some explanation for the parties' confusion
in the litigation in their treatment of the case as a dual one for
securities fraud damages and for rescission." Although the complaint
asked for rescission, the parties and the trial court never disclosed the
remedial option under which they were proceeding and thus, the parties
never fully comprehended the equitable nature of the action. 95 The
Eleventh Circuit held that because the court's duty sitting in equity was
to enter judgment on its own, the court had not exceeded its authority
in awarding rescission."

The instructional nature of this case is best conveyed by the words of
the court: "[Tihe main lesson to be gleaned from this snafu is the
importance of clearly defining the issues and legal theories prior to trial.
A few minutes of planning in advance could have saved months of post-
verdict wrangling."197

VI. CONCLUSION

The decisions of the Eleventh Circuit Court of Appeals in the area of
securities regulation and arbitration during 1993 did not include any
real surprises. Likewise, the Supreme Court's decision in Musick was
hardly unexpected but offers useful guidance in the further examination
of the parameters of Rule 10b-5. The Eleventh Circuit's decision in
Brown is most noteworthy in suggesting its "arbitrary and capricious"
standard for reviewing arbitral awards is closely akin to the "manifest

190. Id.
191. Id. See supra note 139.
192. 8 F.3d at 1549-50.
193. Id. at 1551.
194. Id. at 1550.
195. Id.
196. Id. at 1551.
197. Id. at 1552.
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disregard" standard of the Second Circuit.


